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ORAL  ARGUMENTS  BEFORE  THE  PERMANENT  COURT 

OF  ARBITRATION. 


FIRST  DAY :  WEDNESDAY,  JUNE  1,  1910. 

The  Tribunal  met  at  4  p.  m.,  at  The  Hague,  at  the  Permanent  Court 
of  Arbitration. 

There  were  present  the  five  members  of  the  Tribunal  of  Arbi- 
tration : — 

Mr.  H.  Lammasch,  Doctor  of  Law,  Professor  of  the  University  of 
Vienna,  Aulic  Councillor,  Member  of  the  Upper  House  of  the  Aus- 
trian Parliament; 

His  Excellency  Jonkheer  A.  F.  de  Savomin  Lohman,  Doctor  of 
Law,  Minister  of  State,  former  Minister  ^f  the  Interior,  Member  of 
the  Second  Chamber  of  the  Netherlands; 

The  Honourable  G^rge  Gray,  Doctor  of  Law,  formerly  United 
States  Senator,  Judge  of  the  United  States  Circuit  Court  of  Appeals ; 

The  Right  Honourable  Sir  Charles  Fitzpatrick,  Doctor  of  Law, 
Chief  Justice  of  Canada; 

The  Honourable  Luis  Maria  Drago,  Doctor  of  Law,  former  Min- 
ister of  Foreign  Affairs  of  the  Argentine  Republic,  Member  of  the 
Law  Academy  of  the  University  of  Buenos  Ayres. 

The  Honourable  Chandler  P.  Anderson  and  the  Honourable  Allen 
B.  Aylesworth,  Minister  of  Justice  of  Canada,  King's  Counsel,  were 
present  at  the  meeting  as  agents  for  the  Governments  of  the  United 
States  and  Great  Britain. 

For  the  United  States  of  America : 

The  Honourable  Chandler  P.  Anderson,  Agent ; 

The  Honourable  Elihu  Root,  a  Senator  of  the  United  States  from 
the  State  of  New  York,  formerly  Secretary  of  State  and  Secretary 
of  War  of  the  United  States,  Counsel ; 

The  Honourable  George  Turner,  formerly  a  Senator  of  the  United 
States  from  the  State  of  Washington,  Counsel ; 

The  Honourable  Samuel  J.  Elder,  Counsel ; 

The  Honourable  Charles  B.  Warren,  Counsel ; 

The  Honourable  James  Brown  Scott,  Solicitor  for  the  Department 
of  State  of  the  United  States,  Counsel ; 

The  Honourable  Robert  Lansing,  Counsel; 
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Mr.  Otis  Thomas  Cartwright,  Secretary  of  the  Agency. 
2  For  Great  Britain : 

The  Honourable  Allen  B.  Aylesworth,  K.C.,  Minister  of 
Justice  of  Canada,  Agent; 

The  Eight  Honourable  Sir  William  Snowdon  Robson,  Member  of 
the  Privy  Council,  K.C.,  Member  of  Parliament,  His  Majesty's  Attor- 
ney-Greneral,  Counsel ; 

The  Right  Hcmourable  Sir  Robert  Bannatyne  Finlay,  Member  of 
the  Privy  Couhcil,  K.C.,  Member  of  Parliament,  Counsel ; 

The  Honourable  Sir  Edward  P.  Morris,  Doctor  of  Law,  K.C., 
Prime  Minister  of  Newfoundland,  Counsel ; 

The  Honourable  Donald  Morison,  K.C.,  Minister  of  Justice  of 
Newfoundland,  Counsel; 

Sir  James  S.  Winter,  K.C.,  Counsel ; 

Mr.  John  S.  Ewart,  K.C.,  Counsel ; 

Mr.  George  F.  Shepley,  K.C.,  Counsel; 

Sir  H.  Erie  Richards,  K.C.,  Counsel ; 

Mr.  A.  F,  Peterson,  K.C.,  Counsel ; 

Mr.  W.  N.  Tilley ,  Counsel ; 

Mr.  Raymond  Asquith,  Counsel; 

Mr.  Geoffrey  Lawrence,  Counsel ; 

Mr.  Hamar  Greenwood,  Counsel ; 

Messrs.  Blake  and  Redden,  Solicitors; 

Mr.  H.  E.  Dale,  of  the  British  Colonial  Office; 

Mr.  John  D.  Clarke,  Secretary  of  the  Agency. 

Mr.  Lammasch  took  the  chair  as  President  and  delivered  the  fol- 
lowing address : — 

YouT  Excellencies^  Gentlemen^ 

Ten  years  have  elapsed  since  the  Permanent  Court  of  International 
Arbitration  has  been  established  by  the  first  Conference  of  the  Peace 
which  has  met  under  the  reign  of  a  glorious  and  all-beloved  Queen 
in  this  charming  town. 

In  those  few  years  already  this  novel  institution  has  done  a  great 
deal  of  good  all  over  the  world.  It  has  shown  that,  instead  of  appeal- 
ing to  brute  force,  with  all  its  casualties,  cruelties,  and  injustices, 
differences,  important  differences  between  mighty  States  may  be 
adjusted  according  to  the  laws  of  equity,  justice,  and  humanity. 

Tribunals  instituted  in  virtue  of  the  convention  of  1899  and  1907 
have  decided  disputes  touching  all  four  continents,  divided  in  various 
realms,  differences  which  have  arisen  in  the  North  of  Europe,  in 
Northern  and  in  Southern  America,  in  Japan,  in  Arabia,  and  in 
Morocco. 

The  greatest  Powers  of  the  world  have  submitted  by  their  free 
will  to  this  Court,  and  nations  of  minor  forces  have  found  their  pro- 
tection before  it. 
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Governments  which  once  had  appealed  to  this  High  Court  have 
entrusted  it  a  second  and  a  third  time  with  the  decision  of  their 
conflicts;  arbitrators  who  had  been  chosen  in  one  case  have  been 
nominated  to  decide  other  affairs,  certainly  the  most  convincing 
evidence,  I  think,  that  nations  have  been  contented  with  the  work 
that  has  been  done  here. 

Matters  of  great  importance  have  been  adjusted  in  these  modest, 
provisional  rooms,  some  of  them  involving  the  most  delicate  ques- 
tions of  sovereignty  and  national  pride,  all  implicating  intricate 

problems  of  international  law. 
2a  But  perhaps  never  till  now  has  there  been  entrusted  to  an 

arbitral  tribimal  a  question  of  such  gravity  and  of  so  com- 
plex a  nature  as  in  the  present  case  of  almost  secular  standing. 
Many  of  the  documents  in  this  case  are  prior  to  the  independence  of 
the  United  States  of  America,  some  of  them  go  as  far  back  as  the 
seventeenth  century.  Upwards  from  1818,  during  more  than  ninety 
years,  the  questions  implicated  in  the  present  arbitration  have  been 
the  subject  of  almost  uninterrupted  diplomatic  correspondence  and 
transaction,  and  more  than  once  they  have  brought  the  two  great 
seafaring  nations  of  Europe  and  America  to  the  verge  of  the  ex- 
tremities of  war. 

And  now  these  two  nations,  to  which  the  world  is  indebted  for  so 
much  of  its  progress  in  every  sphere  of  human  thought  and  action, 
have  agreed  to  submit  their  long-standing  conflict  to  the  arbitration 
of  this  Tribunal. 

In  doing  so,  they  have  expressed  their  full  confidence  in  this  peace- 
ful mode  of  resolving  international  differences,  which  the  first  Con- 
ference of  1899  has  recognised  as  the  most  efficacious  and  at  the  same 
time  the  most  equitable  method  of  deciding  controversies  which  have 
not  been  settled  by  diplomatic  means. 

In  doing  so,  these  Governments  have  set  an  example  for  the  whole 
community  of  nations,  and  have  acquired  a  new  merit  in  the  sublime 
cause  of  international  justice  and  peace,  to  the  progress  of  which 
they  have  contributed  perhaps  more  than  any  other  nation,  especially 
under  the  peaceful  reign  of  a  great  King,  whose  premature  and 
sudden  loss  his  vast  Empire  lamented  in  the  last  weeks,  and  under 
the  presidency  of  that  illustrious  statesman  who  has  the  historical 
merit  of  having  initiated  the  first  meeting  of  this  Court  in  the 
"  Pious  Fund  "  case. 

Having  been  appointed  by  agreement  of  the  parties  to  be  the 
Umpire  in  this  arbitration,  and  being  therefore  called  to  that  high 
honour  of  presiding  at  these  debates,  it  is  my  first  duty  to  thank 
their  Excellencies  the  President  and  the  members  of  the  Adminis- 
trative Council  of  the  Permanent  Court  for  honouring  the  opening 
of  these  proceedings  by  their  presence. 
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Then  I  may  be  permitted  to  offer  a  most  hearty  welcome  to  my 
eminent  colleagues  and  to  the  honourable  and  distinguished  agents 
and  counsel  of  the  two  litigant  parties. 

Only  consciousness  of  being  at  your  side,  my  dear  and  most 
honoured  colleagues,  and  of  being  assisted  by  your  experience,  your 
tact,  and  your  knowledge  has  inspired  me  with  the  courage  to  accept 
the  functions  so  noble,  but  also  so  responsible  and  so  difficult,  incum- 
bent on  me  in  this  arbitration. 

Let  me  express  to  you  once  more  in  public,  what  I  have  said 
already  to  you  in  private,  that  I  consider  it  the  greatest  distinction 
in  my  life  to  sit  in  your  company  in  this  historic  proceeding.    , 

My  illustrious  colleagues  and  myself  have  studied  in  these  last 
months  with  all  care  and  assiduity  the  voluminous  and  highly  inter- 
esting documents  which  have  been  presented  to  us  by  the  parties; 
but  we  have  deliberately  forborne  to  form  a  definite  opinion  on  the 
arduous  questions  involved  in  the  case,  before  having  had  the  most 
valuable — I  may  say  the  indispensable — ^assistance  from  the  speeches 
of  those  eminent  lawyers  and  statesmeu  who  have  accepted  the  func- 
tions of  counsel  in  this  case. 

Be  assured,  gentlemen  representing  the  litigant  parties,  that  all  we 
arbitrators  are  imbued  with  the  sense  of  our  responsibility  not  only 
to  the  Governments  which  honoured  us  with  their  confidence  and  to 
the  two  great  nations  they  represent,  but  also  to  the  noble  idea  of 
international  arbitration,  so  dear  to  all  of  us. 

We  are  fully  aware  that  with  the  end  of  promoting  this  peaceful 
mode  of  settling  international  differences  the  Award  we  have  to  pro- 
nounce must  by  the  force  of  its  motives  meet  with  the  approval  of  all 
who  by  their  unbiassed  knowledge  of  international  law  are  entitled  to 
criticise  us. 

Every  sentence  rendered  by  this  Court  ought  to  be  by  virtue  of  its 
impartiality  and  equity  a  new  marble  pillar  to  sustain  the  ideal 
palace  of  Justice  and  Peace,  the  symbol  of  which  is  to  be  that  noble 
edifice  which  has  been  dedicated  to  this  town  by  the  munificence  of 
a  man  whose  name  is  dear  to  both  litigant  nations. 

Being  conscious  of  our  responsibilities,  we  shall  do  our  best  to  ren- 
der justice  to  those  "captains  courageous"  and  hardy  fishermen  of 
both  nations,  who  in  the  uproar  of  the  sea  and  at  the  risk  of  their 
lives  pile  the  treasures  of  the  ocean  for  the  benefit  of  men.  In  doing 
our  duty  in  that  way,  we  hope  to  settle  peacefully  and  definitely  a 
difference  which  for  so  long  a  time  has  agitated  the  two  branches  of 
the  Anglo-Saxon  race. 

May  we,  with  the  help  of  Him  who  bade  his  peace  to  all  who  are 
of  good- will,  succeed  in  promoting  the  progress  of  mankind  through 
Justice  to  Peace,  fer  justitiam  ad  pacerju 
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2b  And  now  I  beg  the  Secretary-Qeneral  of  this  Court,  Baron 

Michiels  van  Verduynen,  and  the  First  Secretary  of  the  Inter- 
national Bureau  of  this  Court,  Jonkheer  Roell,  to  assist  us  with  their 
rich  experience  in  this  arbitraton  as  they  have  done  to  so  great  an 
advantage  in  former  cases  as  Secretary-Greneral  and  Secretary  of  the 
Tribunal;  and  nominate  as  Secretaries  of  the  Tribunal  Mr.  Charles 
D.  White,  Secretary  of  the  Legation  of  the  United  States  of  America 
at  Havana,  and  Mr.  Q^orge  Young,  Secretary  to  His  Majesty's  Em- 
bassy at  Washington. 


SECOND  DAY;  MONDAY,  JUNE  6,  1910. 

The  Tribunal  met  at  10  a.  m.  at  The  Hague,  at  the  Hall  of  the 

Ejiights. 

Mr.  Lammasch  took  the  chair  as  President,  and  said :  On  holding 
our  first  meeting  in  this  historic  building  of  the  Netherlands,  where 
three  years  ago  the  important  sessions  of  the  Second  Peace  Con- 
ference were  held,  I  have  to  thank,  above  all,  his  Excellency  the 
Minister  of  the  Waterstaat  for  having  placed  these  comfortable 
rooms  at  our  disposal;  and  I  have  to  thank  also  the  Secretary- 
General  and  the  First  Secretary  of  this  Court  for  having  completed, 
in  so  short  a  time,  the  preparation  necessary  for  our  accommodation. 

I  will  now  beg  the  Secretary-General  to  read  the  telegram  which 
the  Court,  at  its  first  meeting,  sent  to  Her  Majesty  the  Queen  of  the 
Netherlands,  and  the  message  by  which  Her  Majesty  has  deigned  to 
answer. 

The  Secretary-Gteneral  then  read,  in  both  French  and  English,  the 
following  telegram : — 

'^Palace,  Amsterdam. 

"r<?  Her  MajesPy  the  Queen  of  the  Netherltrnds. 

"The  President  and  the  members  of  the  Tribunal  for  deciding 
the  question  pending  between  the  United  States  of  America  and 
Great  Britain  in  the  matter  of  the  North  Atlantic  Coast  Fisheries 
Arbitration  lay  at  Your  Majesty's  feet  their  respectful  homage,  and 
offer  the  sinoerest  good  wishes  for  the  happiness  of  Your  Majesty 
and  Your  August  Family. 

"  President : 
"(Signed)  H.  Lammasch. 

"  Members  of  the  Tribunal : 

"De  Savornin  Lohman. 
"George  Gray. 
"Charles  Fitzpatrick, 
"L.  M.  Draco. 
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The  Secretary-General  said :  In  reply,  the  Tribunal  of  Arbitration 
has  been  honoured  by  the  following  telegram  (read  in  French  and 
English)  :— 

"Het  Loo. 
"  To  the  Arbitral  Tribunal  assembled  at  The  Hague, 

"Very  grateful  for  the  good  wishes  that  the  President  and  the 
members  of  the  Arbitral  Tribunal  offer  to  myself  and  my  house^  I 
send  them  the  assurance  of  my  interest  in  and  great  sympathy  with 
their  task. 

"  WUiHELMINA." 

The  President:  As  President,  I  now  beg  Sir  Robert  Bannatyne 
Finlay  to  begin  with  his  opening  address. 

8  ABQUMENT  OF  THE  BIGHT  HONOUBABLE  SIB  BOBEKT  BAN- 

NATYNE FINLAY,  K  C. 

Right  Honourable  Sir  Robebt  Finlay: — Mr.  President  and  Gren- 
tlemen:  In  this  case  I  have  the  honour  to  be  associated  with  the 
Attorney-General  and  members  both  of  the  English  and  of  the  Cana- 
dian and  Newfoundland  Bar. 

By  the  desire  of  the  Attorney-General  I  propose  to  present  to  this 
Tribunal  the  view  of  the  case  for  Canada  and  Newfoundland,  which 
is  also,  of  course,  the  case  of  Great  Britain. 

It  is  to  me  a  matter  of  very  great  satisfaction  to  know  that  in  a 
case  involving  issues  so  momentous  the  Tribunal  will,  at  a  later  and 
perhaps  more  important  stage,  have  the  advantage  of  hearing  argu- 
ment from  the  Attorney-General  himself,  who  will  be  able  to  deal 
with  the  whole  case,  and  to  supply  anything  that  may  be  wanting  in 
the  presentation  of  it  to  the  Court  at  the  present  stage. 

May  I  be  permitted  in  the  first  instance,  on  behalf  of  the  Bar,  to 
associate  myself  most  warmly  with  what  was  said  in  so  eloquent 
terms  the  other  day  by  the  President  of  this  Court  as  to  its  being  a 
very  happy  occasion  on  which  two  great  nations  have  agreed  to  refer 
to  this  Tribunal  a  matter  which  has  been  the  subject  of  long-standing 
difference  between  them  ? 

For  nearly  a  century  these  matters  have  been  the  occasion  of  dis- 
agreement and  of  discussion  from  time  to  time.  Repeatedly  they 
have  been  on  the  point  of  final  settlement,  but  such  attempts  at  settle- 
ment have  always  unfortunately  miscarried.  It  is  indeed  a  fortunate 
thing  for  the  two  great  nations  who  are  involved  in  this  controversy 
that,  failing  agreement  between  themselves,  they  have  this  Tribunal 
to  appeal  to  to  endeavour  to  regulate  their  differences  according  to 
the  just  interpretation  of  the  treaty,  and  what  is  fair  and  right  as 
between  themselves.    Therefore,  the  submission  of  these  differences 
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to  this  Tribunal  is  a  matter  of  heartfelt  congratulation  among  all 
those  who  have  the  cause  of  peace  at  heart. 

The  question  which  the  Court  has  to  deal  with  is,  in  our  view, 
mainly — almost  entirely — a  question  of  the  construction  of  the  lan- 
guage of  the  treaty. 

The  language  of  the  treaty  must  of  course  be  read  by  the  light  of 
all  the  circumstances  as  they  existed  at  the  time  when  it  was  entered 
into,  and  the  history  of  that  time  is,  for  that  purpose,  very  material. 

There  has  been  an  immense  amount  of  discussion  with  regard  to 
what  the  meaning  of  the  treaty  is.  That  discussion  has  broken  out 
from  time  to  time,  and  upon  it  some  of  the  acutest  minds  upon  both 
sides  of  the  Atlantic  have  been  engaged. 

It  will  be  necessary  to  refer  to  the  history  of  these  discussions,  but, 
in  the  view  which  I  shall  submit  to  this  Tribunal,  after  all,  these 
discussions  are  of  secondary  importance.  Giving  every  weight  to  the 
arguments  that  have  been  used  upon  one  side  and  upon  the  other,  it 
must  come  back  to  the  question :  ^^  What  does  the  treaty  itself  mean  ? " 
And  I  am  about  to  present  to  the  Tribunal  the  view  which  Great 
Britain,  Canada,  and  Newfoundland  submit  upon  that  all-essential 
question. 

If  the  ca^  be  decided  on  the  construction  of  the  treaty,  it  is  a  case 
which  is  of  immense  importance  as  between  the  nations  engaged,  but 
it  is  not  one  which  necessarily  would  involve  any  doctrine  of  inter* 
national  law  of  far-reaching  scope  or  importance.  But  questions  of 
the  utmost  gravity,  from  the  point  of  view  of  international  law, 
questions  which  must  affect  more  or  less  every  civilised  nation,  are 
introduced  into  this  case  by  some  of  the  arguments  that  are  pre- 
sented on  behalf  of  the  United  States. 

The  Court  is  asked  to  qualify  the  meaning  of  the  treaty  (I  take 
for  the  moment  only  two  points  of  cardinal  importance)  with  refer- 
ence to  the  question  of  "regulating"  the  fisheries  which  are  to  be 
enjoyed  by  the  inhabitants  of  the  United  States,  and  with  reference 
to  the  question  of  what  are  to  be  considered  "  bays  "  within  the  mean- 
ing of  the  treaty,  by  an  appeal  to  alleged  doctrines  of  international 
law,  which  must  have,  if  the  contentions  of  the  United  States  were 
accepted,  effects  reaching  far  beyond  the  limits  of  the  present  con- 
troversy. 

With  reference  to  the  question  as  to  whether  the  enjoyment  of  the 
fisheries  can  be  regulated  by  Great  Britain  in  the  interest  of  the 
preservation  of  the  fisheries  themselves,  an  appeal  is  made  to  the  doc- 
trine of  the  civil  law  with  regard  to  servitudes,  and  this  Court  is 
asked  to  apply  analogies  derived  from  the  Roman  law  with  regard 
to  servitudes  to  such  a  treaty  obligation  as  that  which  was  consti- 
tuted in  the  present  case  between  Great  Britain  and  the  United 
States  of  America  by  the  treaty  of  1818. 
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4  I  shall  submit,  with  regard  to  that,  that  the  analogy  is  a 

misleading  one,  that  many  of  the  most  distinguished  writers 
on  international  law  have  pointed  out  how  dangerous  it  is  to  argue, 
from  the  private  law  with  regard  to  servitudes,  the  nature  of  treaty 
obligations  as  between  nations.  And  I  shall  further  submit  that 
when  the  law  of  servitudes  is  rightly  unde&rstood,  it  really  in  no  way 
tends  to  vary  what  Great  Britain  submits'is  the  correct  construction 
of  the  treaty.  That  point  at  this  moment  I  am  not  going  to  labour. 
All  I  desire  to  do  is  to  impress,  with  all  the  force  at  my  disposal, 
upon  the  Tribunal  how  far-reaching  is  the  issue  which  is  presented 
in  this  connection  by  the  case  for  the  United  States. 

If  such  an  analogy  should  be  established  by  the  decision  of  such  a 
Tribunal  as  this,  it  is  one  which  would  affect  the  relations  of  great 
nations  all  over  the  world  in  a  most  vital  manner  with  regard  to 
such  obligations,  and  in  a  manner  which  I  venture  to  say  will  be 
found  to  be  absolutely  unexpected  by  the  parties  most  concerned. 

The  second  observation  I  desire  to  make  with  regard  to  the  issue 
of  international  law  tendered  by  the  United  States  is  this.  We  ask 
the  Tribunal,  on  behalf  of  Great  Britain,  Canada,  and  Newfoundland, 
to  construe  the  word  "  bays,"  as  it  occurs  in  the  renunciatory  clause 
in  the  treaty,  according  to  its  natural  meaning,  by  the  light  of  what 
were  understood  to  be  ^'bays"  at  the  time  when  the  treaty  was 
entered  into. 

On  behalf  of  the  United  States  the  Tribunal  is  asked  to  modify 
the  meaning  which  we  seek  to  assign  to  the  word  ^^  bays  "  by  laying 
down  the  doctrine  that  no  '^  bay  "  can  be  considered  as  territorial 
water  if  at  its  entrance  it  exceeds  the  width  of  6  miles ;  and,  secondly, 
that  the  word  "  bays  "  in  the  treaty  applies  only  to  territorial  bays, 
so  defined  and  so  limited. 

Now,  Mr.  President  and  gentlemen,  I  shall  submit  to  the  Tribunal 
that  no  such  doctrine  has  ever  been  established  in  international  law. 
I  shall  submit  that  it  is  absolutely  impossible  to  contend  that  that  was 
the  accepted  doctrine  of  international  law  when  the  treaties  of  1818 
or  of  1783  were  entered  into.  And  I  shall  submit  to  the  Court  that 
the  word  "bays"  must  receive  its  fair  and  natural  meaning  by 
the  light  of  the  way  in  which  these  matters  were  regarded  when  the 
treaty  was  entered  into,  by  the  light  of  the  maps  which  were  at  the 
disposal  of  those  who  negotiated  the  treaty,  and  that  those  words  can- 
not be  confined  and  limited  by  laying  down  what,  I  venture  to  say, 
would  be  a  new  proposition  which  has  never  yet  found  authoritative 
acceptance.  It  has  found  favour  in  minor  quarters,  but  I  ask  the 
Tribunal  to  say,  that  to  lay  this  down  as  a  doctrine  of  international 
law  would  be  to  introduce  a  startling  novelty,  and  that  the  treaty 
cannot  be  construed  by  the  light  of  any  doctrine  so  disputable  as  that 
which  the  United  States  want  to  invoke  upon  this  head. 
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Now,  Mr.  President  and  gentlemen,  the  questions  submitted  to 
the  Tribunal  are  seven  in  number,  and  I  desire,  with  the  permission 
of  the  Court,  to  make  a  few  observations  upon  each  of  them  before 
I  proceed  to  deal  somewhat  in  detail  with  the  history  and  the  gen- 
eral aspects  of  the  case.  When  I  have  d(Mie  that,  I  shall  of  course 
return  to  a  detailed  argument  upon  each  of  the  questions  with  which 
the  Court  is  asked  to  deal,  but,  in  the  first  instance,  I  desire  to 
appreciate,  and  very  shortly  to  indicate,  the  salient  features  in  each 
of  the  questions  with  which  the  Court  is  asked  to  deal. 

If  the  members  of  the  Court  would  do  me  the  favour  to  turn  to 
the  Appendix  to  the  British  Case  (the  thick  volume)  they  will  find 
at  the  beginning  the  terms  of  the  treaty,  setting  out  the  section  of 
the  treaty  of  1818,  and  the  questions  seriatim. 

I  must  depend  so  much  upon  the  words  of  the  section,  that  if 
the  Court  think  it  convenient,  I  will  begin  by  reading  the  recital 
of  the  article  in  the  treaty  before  I  proceed  to  comment  upon  the 
questions. 

I  do  not  propose  to  read  the  questions  in  detail.  I  propose  to  make 
my  observations  upon  them.  I  shall,  as  far  as  possible,  pursue  that 
course  during  the  rest  of  my  speech,  because  I  am  aware  of  the 
attention  which  the  Tribunal  has  paid  to  the  documents.  I  am 
conscious  that  no  pains  will  be  spared  by  the  Tribunal  in  referring 
to  the  documents  again.  The  Court  will  understand  that,  so  far  as 
I  read  the  documents,  it  will  be  only  because  I  do  not  think  it  is 
quite  possible  to  present  an  argument  upon  the  words,  unless  they 
are  immediately  under  the  consideration  of  the  counsel  engaged, 
and  of  the  members  of  the  Court. 

Now,  would  you  allow  me,  Mr.  President,  for  the  purpose  of 
dealing  with  the  questions,  to  refer  to  the  terms  of  the  article  of  the 
treaty  ?  It  is  set  out  at  the  first  page  of  the  Appendix  to  the  British 
Case: — 

6  "Whereas  differences  have   arisen   respecting  the  liberty 

claimed  by  the  United  States  for  the  inhabitants  thereof,  to 
take,  dry  and  cure  fish  on  certain  coasts,  bays,  harbours  and  creeks 
of  His  feritannic  Majesty's  dominions  in  America^  it  is  agreed  be- 
tween the  high  contracting  parties,  that  the  inhabitants  of  the  said 
United  States  shall  have  tor  ever,  in  common  with  the  subjects  of 
His  Britannic  Majesty,  the  liberty  to  take  fish  of  every  kind  on  that 
part  of  the  southern  coast  of  Newfoundland  which  extends  from  Cape 
Kay  to  the  Rameau  Islands,  on  the  western  and  northern  coasts  of 
Newfoundland,  from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on 
the  shores  of  the  Magdalen  Islands,  and  also  on  the  coasts,  bayis,  har- 
bours and  creeks  from  Mount  Jolv  on  the  southern  coast  of  Labrador, 
to  and  through  the  Straits  of  Belleisle  and  thence  northwardlv  indefi- 
nitely along  title  coast,  without  prejudice,  however,  to  any  of  the  ex- 
clusive rights  of  the  Hudson  Bay  Company ;  and  that  the  American 
fishermen  shall  also  have  liberty  for  ever  to  dry  and  cure  fish  in  any 
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of  the  unsettled  bays,  harbours,  and  creeks  of  the  southern  part  of 
the  coast  of  Newfoundland  hereabove  described,  and  of  the  coast  of 
Labrador;  but  so  soon  as  the  same,  or  any  portion  thereof,  shall  be 
settled,  it  shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure  fish 
at  such  portion  so  settled,  without  previous  agreement  for  such  pur- 
pose with  the  inhabitants,  proprietors,  or  possessors  of  the  ground. 
And  the  United  States  hereby  renounce  for  ever  any  liberty  hereto- 
fore enjoyed  or  claimed  by  the  inhabitants  thereof,  to  take,  dry,  or 
cure  fish  on,  or  within  3  marine  miles  of  any  of  the  coasts,  bays, 
creeks,  or  harbours  of  His  Britannic  Majesty's  dominions  in  America 
not  included  within  the  above-mentioned  limits;  provided,  however, 
that  the  American  fishermen  shall  be  admitted  to  enter  such  bavs  or 
harbours  for  the  purpose  of  shelter  and  of  repairing  damages  therein, 
of  purchasing  wood,  and  of  obtaining  water,  and  for  no  other  pur- 
pose whatever.  But  they  shall  be  under  such  restrictions  as  may  be 
necessary  to  prevent  their  taking,  drying  or  curing  fish  therein,  or  in 
any  other  maimer  whatever  abusing  the  privileges  hereby  reserved  to 
them.'' 

The  Court  will  observe  that  in  that  article  there  are  three  parts. 
There  is  the  first  part,  which  grants  the  right  of  taking  fish  on  certain 
coasts ;  there  is  the  second  part,  which  grants  the  right  of  drying  and 
curing  fish  in  certain  parts;  and  there  is  the  third  part,  which  is 
the  renunciatory  clause,  applying  to  the  other  parts  of  the  coasts  of 
His  Britannic  Majesty's  dominions  in  America. 

A  map  which  has  been  presented  by  the  United  States  shows  very 
conveniently  the  coasts  in  question.  If  the  members  of  the  Court 
will  do  me  the  favour  to  refer  to  map  numbered  1,  which  is  in  the. 
pocket  of  the  second  volume  of  the  Appendix  of  the  Case  of  the 
United  States,  it  will  do  more  to  explain  the  scope  of  the  article  than 
any  amount  of  verbal  exposition. 

Reference  to  the  rubric  shows  that  under  article  1  of  the  treaty  of 
the  20th  October,  1818,  the  American  fishermen  have  the  right  to  take 
fish  of  every  kind  on  the  coasts  coloured  red  and  green.  That  in- 
cludes, the  Court  will  see,  the  west  coast  of  Newfoundland,  the  south 
coast  of  Newfoundland  from  Cape  Pay  to  the  Rameau  Islands,  the 
Magdalen  Islands,  and  the  coast  of  Labrador.  And  they  have  also 
the  right  to  dry  and  cure  fish  in  the  unsettled  bays,  harbours,  and 
creeks  of  the  coasts  coloured  green.  The  portions  coloured  green  are 
the  bit  of  the  south  coast  of  Newfoundland  to  which  I  have  just  re- 
ferred, and  the  coast  of  Labrador  from  Moimt  Joli  eastwards  and 
northwards. 

I  think  that  perhaps  in  the  history  of  diplomacy  there  has  seldom 
been  a  case  of  an  article  of  a  treaty,  which  is  not  very  long,  which 
has  given  rise  to  such  very  extended  discussion  as  has  this  particular 
article.    The  discussions  have  not  only  been  very  long,  but  very  able. 

I  need  hardly  say  to  this  Court  that  the  labours  of  commentators, 
of  however  great  ability  and  learning,  sometimes  do  not  altogether 
advance  the  understanding  of  the  text;  and  while  I  am  sure  the 
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Court  will  pay  careful  attention  to  every  argument  that  has  been 
used  in  the  course  of  nearly  a  century  by  diplomatists  on  both  sides, 
it  will  ultimately  come  back  to  the  question  what  the  words  of  this 
not  very  long  article  mean.  My  submission  to  the  Court  will  be 
that  the  meaning  is  reasonably  clear,  and  that  the  contention  of 
Great  Britain,  Canada,  and  Newfoundland  is  the  contention  which 
ought  to  prevail  upon  all  the  most  important  points. 

Take  the  first  question,  which  it  is  not  necessary  to  read.  It  refers 
to  the  right  of  regulating  fisheries  upon  the  treaty  coasts.  On  glanc- 
ing at  the  terms  of  the  question,  it  will  at  once  be  seen  that  the  only 
point  upon  which  the  two  countries  are  at  issue  is  whether  it  is  neces- 
sary that  any  regulations  for  the  preservation  of  the  fisheries  should 
receive  the  consent  of  the  United  States. 

It  is  not  disputed,  and  I  apprehend  it  could  not  possibly  be  dis- 
puted, that  fisheries  of  this  kind  want  regulating.  They  must  be 
preserved  from  being  abused  by  the  fishermen  who  are  engaged  in 
exploiting  the  resources  of  these  waters,  from  treatment  which  might 
result  in  a  large  catch  at  the  time,  but  which  before  very  long  might 
deplete  the  fisheries  themselves,  and  deprive  all  fishermen,  of 
6  whatever  nation,  of  the  source  of  riches  which  they  had  hith- 

erto enjoyed  in  these  waters.  The  necessity  of  regulation  is,  I 
think,  admitted  on  all  hands. 

Again,  it  is  not,  as  I  understand  it,  disputed  by  the  United  States 
that  the  only  power  that  could  enforce  regulations  on  the  treaty 
coasts  in  territorial  waters  is  Great  Britain,  or  Newfoundland,  or 
Canada,  as  the  case  may  be.  It  is  not  asserted — it  could  not  be  as- 
serted— ^that  the  United  States  have,  under  this  treaty,  any  right 
whatever  to  send  their  vessels  there  for  the  purpose  of  regulating  the 
conduct  of  American  fishermen.  The  whole  executive  work  of  en- 
forcing regulations  must  necessarily  be  left  to  Great  Britain  or  to 
the  dominions  immediately  concerned,  because  territorial  jurisdiction 
there  the  United  States  has  absolutely  none. 

Then  it  is  said — and  the  contention  reduces  itself  to  this — that  the 
United  States  must  be  consenting  parties  to  any  regulations  which 
are  to  be  enforced  by  Great  Britain  in  the  case  of  American  fish- 
ermen. 

What  are  these  regulations  to  be?  If  the  Court  will  do  me  the 
favour  to  look  at  the  terms  of  the  question,  they  will  see  that  the 
regulations  in  dispute  are  only  regulations  which  are  to  be  in  their 
nature  reasonable  and  necessary  for  the  proper  enjoyment  of  the 
subject-matter. 

Referring  to  the  contention  of  Great  Britain,  I  read  from  the 
earlier  part  of  the  question : — 

"  It  is  contended  ....  that  the  exercise  of  the  liberty  to  take  fish 
which  the  inhabitants  of  the  United  States  have  for  ever  in 


•  •  • 
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common  with  the  subjects  of  His  Britannic  Majesty,  is  subject,  with- 
out the  consent  of  the  United  States,  to  reasonable  reflation  by 
Great  Britain,  Canada,  or  Newfoimdland,  in  the  fonn  of  municipal 
laws,  ordinances  or  rules,  as  for  example  to  reflations  in  respect  of 
(1)  the  hours,  days  or  seasons  when  fish  may  be  taken  on  the  treaty 
coasts;  (2)  the  method,  means  and  implements  to  be  used  in  the 
taking  of  fish,  or  in  the  carrying  on  oi  fishing  operations  on  such 
coasts;  (3)  any  other  matters  of  a  similar  character  relating  to  fish- 
ing; such  regulations  being  reasonable,  as  being,  for  instance — 

(a.)  Appropriate  or  necessary  for  the  protection  and  preserva- 
tion 01  sucn  fisheries  and  the  exercise  of  the  rights  of  British  subjects 
therein  and  of  the  liberty  which,  by  the  said  article  1,  the  inhabitants 
of  the  United  States  have  therein  in  conmion  with  British  subjects; 

"(6.)  Desirable  on  grounds  of  public  order  and  morals; 

"((?.)  Equitable  and  fair  as  between  local  fishermen  and  the  in- 
habitants of  the  United  States  exercising  the  said  treaty  liberty,  and 
not  so  framed  as  to  give  unfairly  an  advantage  to  the  former  over  the 
latter  class." 

It  is  not  contended,  and  it  never  has  been  contended  by  Great 
Britain  that  regulations  could  be  framed  in  such  a  way  as  to  give  a 
preference  to  British  fishermen  over  American  fishermen.  All  that  is 
contended  for  is  the  right  to  make  regulations  which  are  in  their 
nature  reasonable  and  necessary  for  the  proper  conduct  of  the  fishery 
itself. 

Turning  now  to  the  contention  of  the  United  States,  the  Court  will 
find  that  the  only  point  of  difference  between  the  two  nations  who 
have  referred  their  controversy  to  your  arbitrament  is  as  to  whether 
the  consent  of  the  United  States  is  necessary  to  these  regulations. 
Their  submission  is  that  the  exercise  of  the  liberty  is  not  subject  to 
limitation  or  restriction  by  Great  Britain,  or  the  dominions,  in  re- 
spect of  the  three  matters  mentioned  in  the  questions  as  put  by  Great 
Britain. 

"(a)  Unless  they  are  appropriate  and  necessary  for  the  protection 
and  preservation  of  the  common  rights  in  such  fisheries  and  the  ex- 
ercise thereof." 

That  is  substantially  putting  in  another  way  what  has  already  been 

put  in  the  form  of  the  question  propounded  by  Great  Britain. 

"(6)  Unless  they  are  reasonable  in  themselves  and  fair  as  be- 
tween local  fishermen  and  fishermen  coming  from  the  United  States, 
and  not  so  framed  as  to  give  an  advantage  to  the  former  over  the 
latter  class." 

It  never  has  for  one  moment  been  contended  by  Great  Britaia 
that  regulations  of  the  kind  indicated  there,  giving  a  preference  to 
British  fishermen  as  against  fishermen  of  the  United  States,  would  be 
defensible.  The  liberty  given  by  the  treaty  cannot  be  taken  away 
by  regulations,  and  Great  Britain  could  not  so  contend.  Great 
Britain  never  has  contended   that   regulations   might  be   framed 
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which  would  put  the  natives  of  the  dominion  concerned  in  a  better 
position  than  the  United  States  fishermen  who  have  been  admitted 
to  share  in  the  benefits  of  the  fishery.  But  what  Great  Britain  does 
contend  is  this:  That  there  must  be  regulations  for  the  preservation 
and  the  proper  conduct  of  the  fishery,  and  that  it  cannot  be  ad- 
mitted, as  stated  in  the  third  limb  of  the  question  as  propounded  by 
the  United  States,  that  th< 


7  "appropriateness,  necessity,  reasonableness,  and  fairness  [of 

sucn  regulations]  be  determined  by  the  United  States  and 
Great  Britain  by  conmion  accord  and  the  United  States  concurs  in 
their  enforcement." 

I  do  not  understand  that  these  words  with  reference  to  the  United 
States  concurring  in  their  enforcement  refer  to  any  claim  on  behalf 
of  the  United  States  to  send  the  United  States  vesisels  of  war  into 
these  waters  for  the  purpose  of  enforcing  these  regulations  as  against 
American  fishermen.  I  understand  these  words  as  meaning  that  the 
Government  of  the  dependency  or  dominion  of  Newfoundland,  or 
of  Canada  or  Great  Britain,  should  have  the  concurrence  of  the 
United  States  in  enforcing  these  regulations.  With  regard  to  the 
concurrence  in  framing  the  regulations,  may  I  point  out  very  briefly 
at  this  stage  (for  this  is  a  matter  to  which  I  shall  have  to  return 
afterwards  at  some  length  when  the  facts  are  before  the  Court)  the 
extraordinary  inconvenience  of  the  contention  on  behalf  of  the 
United  States?  If  that  contention  were  upheld,  the  United  States 
fishermen  would  be  unregulated  altogether  if  the  Government  of  the 
United  States  did  not  see  their  way  to  concur  in  regulations  pro- 
posed by  the  British  Government.  There  would  be,  so  far  as  the 
United  States  fishermen  are  concerned,  a  complete  absence  o^  con- 
trol, with  results  to  the  fisheries,  it  may  be,  which  in  time  would  be 
deplored  by  the  American  fishermen  who  came  there  just  as  much 
as  by  the  British  subjects  who  exercised  their  right  of  fishing  upon 
their  own  coasts.  What  I  most  respectfully  submit  to  the  Court  is 
this:  that  the  extent  of  the  grant  is  that  the  United  States  fisher- 
men are  to  have  in  these  waters  the  same  liberties  as  British  fisher- 
men, but  subject  to  the  same  reasonable  control  within  the  limits  in- 
dicated in  the  form  of  the  question. 

It  is  of  no  use  to  appeal  in  this  connection,  as  the  argument  of 
the  United  States  does  at  very  great  length,  to  the  law  of  servitudes. 
The  question  always  comes  back  to  this:  What  is  the  extent  of  the 
treaty  grant?  Is  it  a  grant  of  a  right  to  exercise  the  fishery  free 
from  all  control  by  the  only  power  which  could  enforce  regulation, 
or  is  it  only  a  grant  of  the  right  to  fish  subject  to  the  same  control 
that  is  exercised,  and  must  be  exercised,  with  regard  to  British 
fishermen? 
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The  question  always  is.  if  you  choose  to  call  it  a  servitude,  or  if 
you  prefer  to  treat  it  as  a  grant  of  a  liberty,  what  is  it  that  was 
granted?  And  I  say  that,  according  to  all  reason,  and  according 
to  the  plain  words  of  the  treaty,  what  was  granted  was  the  right  to 
fish,  subject  to  regulation  by  the  local  authorities.  Of  course  any 
regulation  which  was  in  its  nature  unreascxiable,  any  regulation 
which  took  away  from  the  right  conferred  by  treaty,  any  regulation 
which  discriminated  in  favour  of  British  fishermen,  would  be  a 
breach  of  the  treaty,  and  the  Court  is  asked  to  deal  with  this  ques- 
tion only  on  the  assumption  that  it  relates  to  such  regulations  as 
are  reasonable  in  themselves,  and  would  not  constitute  a  breach  of 
the  treaty. 

I  think  it  will  be  found  in  tracing  the  history  of  this  case,  that  the 
right  to  regulate  by  the  local  authority,  or,  of  course,  by  the  British 
Imperial  Parliament,  if  the  British  Imperial  Parliament  exercise 
its  authority  in  such  matters,  was  never  disputed  by  the  United 
States  until  the  year  1878;  and  more  than  that,  that  on  two  occa- 
sions'—one of  them  relating  to  the  effect  of  the  treaty  itself,  the  other 
relating  to  the  interpretation  of  a  convention,  which  for  this  purpose 
is  closely  analogous — it  was  admitted  in  the  most  explicit  terms  in 
circulars  issued  on  behalf  of  the  United  States  Government,  that  the 
United  States  fishermen,  exercising  their  rights  under  the  treaty, 
were  subject  to  the  same  right  of  regulation  as  exists  in  the  case  of 
British  subjects. 

My  submission  to  the  Court  will  be  that  the  doctrines  laid  down 
in  these  two  circulars  which  will  be  often  referred  to  in  the  course 
of  the  case  (known  as  the  Marcy  circular  and  the  Boutwell  circular), 
are  absolutely  correct,  and  that  the  contention  which  has  been  sub- 
sequently advanced  is  one  which  finds  no  countenance  either  from 
the  language  of  the  treaty  or  from  any  principle  which  can  be  legiti- 
mately applied  to  its  construction. 

I  pass  to  the  second  question,  which  is  this : — 

"  Have  the  inhabitants  of  the  United  States,  while  exercising  the 
liberties  referred  to  in  said  article,  a  right  to  employ  as  members  of 
the  fishing  crews  of  their  vessels  persons  not  inhabitants  of  the 
United  States?'' 

The  way  in  which  that  question  arose  was  this:  A  practice  sprang 
up  on  the  part  of  the  people  of  the  United  States  engaged  in  this 
industry  of  sending  vessels  to  the  coast,  particularly  of  Newfound- 
land, with  crews  sufficient  for  the  navigation,  and  then  employing 
Newfoundlanders  to  do  the  fishing  for  them.  That  has  been  forbid- 
den by  a  law  of  Newfoundland,  and  it  is  out  of  that  circum- 
8  stance  that  there  has  arisen  this  controversy  as  to  the  right 

of  the  people  of  the  United  States  to  employ  fishing  crews 
not  consisting  of  inhabitants  of  the  United  States,  but  of  people  of 
other  countries. 
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The  whole  practical  importance  of  the  question,  or  at  least  the 
greater  part  of  the  importance  of  the  question,  relates  to  the  inhabit- 
ants of  Newfoundland ;  but  the  question  is  framed  generally,  and  I 
shall  ask  the  Tribunal  to  deal  with  the  question  both  generally  and 
with  reference  to  the  one  occasion  of  any  practical  importance  with 
regard  to  which  it  has  arisen,  namely,  the  question  whether  a  law 
of  Newfoundland,  forbidding  Newfoundlanders  to  take  service  as 
fishing  crews  of  American  vessels,  is  or  is  not  contrary  to  the  treaty. 
That  is  a  matter  which  has  given  rise  to  the  controversy  on  this 
point,  and  the  question  could  not  be  satisfactorily  disposed  of  without 
dealing  with  that  question  specifically  as  well  as  with  the  general 
question.  I  shall  say  just  a  word  upon  both  branches  of  the  question 
from  that  point  of  view. 

In  the  first  place  the  Court  will  observe  that  the  treaty  confers  no 
rights  upon  United  States  vessels.  The  right  is  one  which  is  given 
to  the  inhabitants  of  the  United  States,  and  to  those  who  are  spoken 
of  as  American  fishermen.  It  is  not  a  right  conferred  upon  United 
States  vessels  to  come  to  these  waters  and  employ  persons  to  fish 
there.  It  is  a  right  specifically  given  to  the  inhabitants  of  the  United 
States,  and  my  submission  to  the  Court  is  that  this  is  a  right  which 
can  be  exercised  only  by  the  inhabitants  of  the  United  States. 

Turning  to  the  other  aspect  of  the  question,  and  the  one  of  practi- 
cal importance  at  the  moment,  I  put  it  to  the  Court  that  it  seems  to 
contend  that  the  treaty  prevents  the  legislature  of  Newfoundland 
from  forbidding  persons  resident  in  Newfoundland,  and  subject  to  its 
laws,  to  take  service  as  fishermen  with  United  States  vessels.  There 
is  not  a  word  in  the  treaty,  which  simply  confers  this  liberty  upon 
the  inhabitants  of  the  United  States,  even  to  indicate,  however  re- 
motely, that  there  is  any  right  on  the  part  of  a  United  States  vessel 
to  have  the  services  of  Newfoundland  subjects  if  the  law  of  New- 
foundland forbids. 

If  there  were  any  right  to  employ  foreigners  (which  the  treaty, 
I  say,  does  not  give  at  all  with  regard  to  these  fisheries),  it  is  of 
course  a  right  which  would  be  subject  to  the.  law  of  the  country  to 
which  the  foreigner  belonged.  We  are  concerned  with  the  question 
as  between  the  United  States  and  Great  Britain,  and  I  say  that  if 
the  British  law  forbids  any  British  subject  from  taking  such  service, 
it  is  impossible  for  the  United  States  to  say  that  they  have  any 
grievance  whatever  under  the  treaty.  That  is  a  matter  purely  for 
the  regulation  of  the  legislature  of  the  British  possession  where  the 
fishery  is  carried  on. 

The  third  and  fourth  questions  relate  to  light  dues  and  entry  or 
report  at  custom-houses  and  the  payment  of  harbour  dues.  The 
third  question  has  reference  to  the  liberties  which  are  granted  in 
the  article,  and  the  question  as  to  whether  the  exercise  of  these 
liberties  may  be  subjected,  without  the  consent  of  the  United  States, 
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to  the  requirement  of  entry  or  report,  or  the  payment  of  light  or 
harbour  or  other  dues. 

I  shall  say  very  little  at  this  stage  upon  that  question.  What  I 
shall  say  at  present  is  merely  this:  That  entry  at  the  custom-house  is 
a  perfectly  reasonable  requirement.  It  is  necessary  for  the  pre- 
vention of  smuggling,  it  does  not  in  any  way  interfere  with  the 
exercise  of  the  liberties  conferred,  and  it  is  not,  of  course,  contended 
that  it  could  be  used  in  an  oppressive  way,  but  that  wherever  there 
is  the  reasonable  possibility  of  making  entry,  the  United  States 
vessels  coming  with  United  States  fishermen  ought  to  make  such 
entry.  That,  I  submit,  is  not  to  add  anything  which  is  in  any  way 
repugnant  to  the  treaty,  but  merely  to  annex  an  incident  which  every- 
one will  understand  had  to  be  complied  with.  So  with  regard  to 
the  payment  of  light  dues.  These  lighthouses  are  there  for  their 
use  as  well  as  for  the  use  of  other  fishermen  and  sailors,  and  they 
ought  to  contribute  to  the  upkeep  of  that  which  is  for  the  common 
benefit  as  other  vessels  have  to  do. 

The  fourth  question  is  the  same  sort  of  question,  under  the  clause 
of  the  renunciatory  sentence  which  provides  that  American  fisher- 
men should  be  admitted  to  enter  bays  or  harbours  for  shelter  and 
repairs,  wood  or  water,  and  for  no  other  purpose,  but  under  such 
restrictions  as  may  be  necessary  to  prevent  the  taking,  drying,  and 
curing  of  fish  therein,  or  in  any  other  manner  whatever  abusing  the 
privileges  thereby  reserved  to  them.  And  the  question  is  whether 
it  is  permissible  to  impose  light  dues  or  entry  or  report  at  custom- 
houses in  the  case  of  fishermen  exercising  the  liberty  conferred  by 
that  branch  of  the  renunciatory  clause.  My  submission  again  is  that, 
in  the  first  place,  the  mention  of  the  restrictions  to  prevent  abuse  of 
the  liberty  so  conceded  is  not  exhaustive.  Any  other  reasonable  con- 
ditions which  attach  to  any  other  vessels  entering  such  bay* 
9  and  harbours  must  be  complied  with.     In  the  second  place, 

one  might  go  a  little  further,  and,  with  regard  to  entry  at 
custom-houses,  might  say  that  this  is  an  eminently  reasonable  pro- 
vision, in  the  nature  of  a  restriction  which  may  be  most  useful  in 
preventing  the  abuse  of  the  privilege  so  conferred.  But  I  shall  not 
confine  my  argument  to  that  head.  I  shall  contend  that,  so  far  as  the 
requirement  of  entry  and  report  at  custom-houses  can  be  enforced  so 
as  not  to  be  vexatious,  it  is  eminently  reasonable,  it  is  a  condition 
which  may  be  imposed  upon  United  States  vessels  entering  for  these 
purposes;  and  the  same  with  regard  to  the  payment  of  the  light 
dues,  of  which  they  get  the  advantage. 

I  then  come  to  the  fifth  question,  which  is  the  shortest  of  all,  but 
which  is  one  of  very  great  importance,  which  has  formed  the  subject 
of  most  voluminous  correspondence,  and  which,  I  may  say,  will  oc- 
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cnpy  a  good  deal  of  time  in  the  course  of  the  arguments  before  this 
Tribunal. 
This  is  the  question : — 

"  From  where  must  be  measured  the  *  3  marine  miles  of  any  of  the 
coasts,  bays,  creeks,  or  harbours '  referred  to  in  the  said  article  ?  " 

Now,  Sir,  the  question  of  bays  arising  in  connection  with  this  cr- 
ticle,  under  the  fifth  question,  is  one  that  relates  to  the  non-treaty 
coasts.  The  Tribunal  appreciated,  I  think,  what  I  said  as  to  the 
three  parts  of  which  this  article  consists.  The  last  is  the  renunciatory 
clause,  and  the  renunciation  is  of  the  right  to — 

"take,  dry,  or  cure  fish  on.  or  within  3  marine  miles  of  any  of  the 
coasts,  bays,  creeks,  or  haroours  of  His  Britannic  Majesty's  domin- 
ions in  America  not  included  within  the  above-mentioned  limits;  " 

The  contention  put  forward,  as  I  understand  it,  on  behalf  of  the 
United  States  at  the  present  stage  of  their  argument  is  that  the  word 
"  bays  "  is  to  be  confined  to  bays  which,  at  their  entrance,  do  not  meas- 
ure more  than  6  marine  miles  across.  Their  contention  is  that  the 
word  "  bays  *'  is  to  be  so  limited.  That  is  not  the  contention  which 
has  always  been  put  forward  on  behalf  of  the  United  States.  On 
the  present  contention  the  3  marine  miles  would  be  measured  out  to 
sea  from  a  line  drawn  across  the  entrance  to  the  bay,  and  there 
would  be  a  belt  of  water  3  miles  out  to  sea  from  the  imaginary  line 
connecting  the  headlands.  According  to  the  contention  which  the 
Court  will  find  has  been  advanced  over  and  over  again  in  the  course 
of  diplomatic  correspondence,  and  which  I  certainly  understood  to 
be  the  contention  put  forward  in  the  case  of  tiie  United  States,  the 
line  was  to  be  one  following  the  sinuosities  of  the  coast.  It  is  per- 
fectly obvious  that  these  two  propositions  are  in  effect  quite  different. 
If  you  have  a  bay  6  miles  across  at  the  entrance  from  headland  to 
headland,  and  if  you  take  a  line  3  miles  from  the  coast  and  following 
the  sinuosities  of  the  coast,  as  that  line  approaches  one  of  the  head- 
lands of  the  6-mile  bay  it  curves  in  to  a  point  at  the  centre  of  the  bay 
between  the  two  headlands,  3  miles  from  each,  and  then  it  curves 
out  again  around  the  corresponding  headland  on  the  other  side,  so 
&at  you  have  as  open  sea,  according  to  this  contention,  a  consider- 
able wedge  of  water  which  is  6  miles  broad  at  the  base  and  narrows 
to  a  point  where  the  line  following  the  sinuosities  of  the  coast  touches 
the  centre  of  the  space  between  the  two  headlands.  But,  according 
to  the  contention  now  put  forward,  you  take  an  imaginary  line  from 
headland  to  headland,  you  treat  that  as  the  line  of  the  coast,  and 
then  you  give  a  belt  of  3  miles  out  to  sea  from  that  imaginary  line 
just  as  you  do  from  the  coast  where  it  consists  of  actual  shore.  These 
are  two  perfectly  different  contentions,  and,  according  to  the  second, 
the  triangle  of  water  which  I  referred  to,  6  miles  broad  at  its  base 
and  narrowing  to  a  point  as  you  get  to  the  mouth  of  the  bay,  is  given 
92909'*— S.  Doc  870, 61-3,  vol  9 3 
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up  to  be  part  of  the  territorial  waters  of  the  State  to  which  the  coast 
belongs.  The  first  of  these  contentions  is  the  historical  contention, 
and'  I  thought  it  was  the  ccxitention  presented  in  the  case  of  the 
United  States.  It  was  open  to  this  objection — and  it  is  an  insuper- 
able objection,  I  think — that  it  strikes  the  word  ^^  bays ''  out  of  the 
clause  altogether.  Will  the  Court  do  me  the  favour  to  look  at  the 
words.    The  words  are : 

"  the  United  States  hereby  renounce  for  ever,  any  liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof  to  take,  dry,  or  cure 
fish  on,  or  within  3  marine  miles  of  any  of  the  coasts,  bays^  creeks,  or 
harbours  of  His  Britannic  Majesty's  dominions  in  America  not  in- 
cluded within  the  above-mentioned  limits ;  " 

They  renounced  any  liberty  to  take  fish  within  3  marine  miles  of 
any  bays.    According  to  the  doctrine  so  long  contended  for  by  the 

United  States,  the  word  "  bays  "  might  have  been  left  out  alto- 
10        gether,  because  they  said  that  the  line  limiting  the  3  miles  was 

to  be  measured  from  the  coasts,  and  the  word  '*'  bays ''  in  this 
connection  would  be  absolute  surplusage  and,  as  has  been  pointed  out 
on  behalf  of  Great  Britain,  it  need  never  have  appeared  in  the  treaty 
at  all.  I  do  not  know  whether  it  is  due  to  a  sense  of  the  soundness 
of  that  argument,  which  has  been  repeatedly  employed  on  behalf  of 
Great  Britain  in  the  course  of  the  last  century  when  this  question 
has  been  brought  up,  that  the  Tribunal  is  now  asked  to  adopt  another 
contention,  which  is  grafted  into  the  3-mile  doctrine,  which  is  in  its 
nature  essentially  different  and  which  is  this,  that,  taking  3  marine 
miles  from  the  coast,  if  you  come  to  the  coast  of  a  bay,  you  are  not  to 
consider  as  a  bay,  within  the  meaning  of  the  clause,  anything  that  is 
more  than  6  miles  across  at  the  entrance,  putting  together  the  two 
spaces  of  3  miles,  one  from  each  side  of  the  bay.  That  is  substantially 
the  contention  that  is  now  put  forward  on  behalf  of  the  United  States. 
I  most  respectfully  submit  to  the  Tribunal  that  no  such  doctrine  as 
that  with  regard  to  bays  and  the  extent  of  territorial  waters  in  bays 
has  ever  found  any  accepted  place  in  international  law.  It  has  found 
favour  with  a  certain  number,  but  the  great  preponderance  of  au- 
thority is  against  it.  as  I  hope  to  satisfy  the  Court  when  I  come  to 
look  through  the  authorities.  It  has  been  advocated  by  various  per- 
sons whose  authority  may  vary,  but  it  has  not  been  accepted  as  a  doc- 
trine of  international  law,  and  I  shall  submit  to  the  Court,  when  I 
come  to  deal  with  this  question  in  more  detail,  that  there  is  the  best 
of  reasons  why  the  double  of  the  rule  of  3  miles  should  not  be  ap- 
plied to  the  case  of  bays  or  gulfs.  It  has  been  pointed  out  over  and 
over  again — and  by  no  one  more  clearly  than  by  Grotius,  an  early  and 
a  very  great  authority  on  international  law — ^that  the  case  of  a  bay 
or  a  gulf  stands  by  itself.  You  have  to  consider  the  question  how  far 
it  is  enclosed  within  the  territory  of  the  adjacent  Power,  and  if,  hav- 
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ing  regard  to  the  extent  to  which  it  penetrates  into  the  dominion  of 
that  Power,  as  compared  with  the  width  of  the  entrance,  it  may  be 
readily  defended  by  that  Power,  then  that  gulf  ought  to  be  consid- 
ered as  part  of  the  territorial  waters  of  the  Power  on  whose  coast 
it  is  found.    I  am  not  at  the  present  time  concerned  to  discuss  the 
question  how  far  the  double  of  the  rule  as  to  3  miles,  if  such  a  rule 
existed,  has  found  acceptance.    There  is  a  great  body  of  authority 
against  it,  and,  as  is  very  familiar  to  the  members  of  this  Tribunal, 
propositions  have  been  made  in  the  most  competent  quarters  for  the 
adoption  of  a  very  different  limit  from  the  3-mile  limit  in  reference 
to  the  distance  from  the  coast  which  is  to  be  considered  as  territorial 
waters,  and  I  say  that  it  is  im{>ossible  to  take  the  double  of  that  dis- 
tance and  say  that  because  you  have  a  bay  which  is  more  than  the 
double  of  that  distance  it  i9  no  longer  to  be  considered  as  territorial 
waters.     Different  considerations  altogether  apply,    as    has    been 
pointed  out  over  and  over  again.    The  entrance  to  a  bay  might  be  de- 
fended, not  merely  by  cannon  from  each  side;  it  might  be  defended 
by  a  vessel  which  would  effectually  control  the  entrance  to  the  bay, 
and  it  has  been  asserted  by  no  Power  with  greater  force  and  greater 
effect  than  by  the  United  States  that  where  you  have  deep  indenta- 
tions upon  the  coast  these  ought  to  be  considered  as  part  of  the  terri- 
torial waters  of  the  Power  irrespective  of  the  question  of  whether 
the  entrance  is  only  double  of  the  fringe  which  is  given  for  territorial 
waters  along  the  open  coast.    I  have  said  so  much,  Mr.  President, 
with  regard  to  the  very  important  question  of  international  law 
raised  by  the  United  States  in  this  connection,  and  with  all  the  force 
in  my  power,  I  ask  the  Tribunal  not  to  lay  down  any  proposition 
such  as  that  which  would  have  effects  so  f ar-reaching  and  so  startling. 
But  I  go  farther  and  I  say  that  it  is  not  in  the  least  necessary  to  lay 
down,  with  all  the  authority  which  this  Tribunal  commands  through- 
out the  world,  any  rule  as  to  the  extent  of  territorial  waters  in  bays. 
It  is  perfectly  impossible  to  contend  that  any  such  doctrine  as  that 
now  set  up  with  regard  to  a  bay  being  only  6  miles  wide  at  its 
entrance  in  order  to  bring  it  within  the  area  of  territorial  waters 
prevailed  at  the  time  that  this  treaty  was  entered  into.    Still  less  can 
it  be  said  that  it  prevailed  at  the  time  that  the  treaty  of  1783  was 
entered  into,  and  the  treaty  of  1818  must  of  course  be  read  in  con- 
nection with  the  treaty  of  1783  by  which  these  rights  were  first 
created.    My  submission  to  the  Court  is  that  this  attempt  to  modify 
the  effect  of  the  words  of  the  treaty  must  fail — in  the  first  place, 
because  there  is  no  such  established  rule  of  international  law,  even 
at  the  present  time;  and,  in  the  second  place,  because  such  a  rule 
most  certainly  did  not  exist  at  the  time  that  the  treaty  was  entered 
into,  and  the  word  "  bays  "  there  must  be  read  in  its  ordinary  and 
commonly  accepted  sense,  by  the  light  of  the  information  and  author* 
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ity  of  the  maps  which  were  at  the  disposal  of  those  who  drew  up  the 
treaty,  and  by  the  light  of  the  way  in  which  the  word  "  bays  "  at  that 

time  was  regarded. 
11  The  sixth  question  is  this : — 

"  Have  the  inhabitants  of  the  United  States  the  liberty  under 
the  said  article  or  otherwise  to  take  fish  in  the  bays,  harbours,  and 
creeks  on  that  part  of  the  southern  coast  of  Newfoundland  which 
extends  from  CJape  Ray  to  Rameau  Islands,  or  on  the  western  and 
northern  coasts  ox  Newfoundland  from  Cape  Ray  to  Quirpon  Islands, 
or  on  the  Magdalen  Islands  ?  " 

That  question  relates  to  a  very  curious  difference  in  the  language 
of  this  article  in  dealing  with  different  parts  of  the  coast.  If  the 
Court  will  do  me  the  honour  to  glance  again  at  the  article  it  will 
find  that  the  expression  ^^  bays  "  is  used  alone,  or  in  connection  with 
"  coast,"  four  times  in  the  course  of  the  article.  Once,  and  once  only, 
is  the  word  ''  coast "  used  alone,  and  that  is  in  reference  to  the  coast 
of  Newfoundland,  where  the  liberty  of  fishing  is  given.  You  will 
notice  the  endeavour  to  emphasise  the  purport  of  the  words  in  ques- 
tion by  the  recital,  which  is  as  follows : — 

^^  Whereas  differences  have  arisen  respecting  the  liberty  claimed 
by  the  United  States  for  the  inhabitants  thereof  to  take,  dry  and  cure 
fish  on  certain  coasts,  bays,  harbours  and  creeks," 

Then  the  agreement  is  that — 

"  the  inhabitants  of  the  said  United  States  shall  have  for  ever,  in  com- 
mon with  the  subjects  of  His  Britannic  Majesty,  the  liberty  to  take 
fish  of  every  kind  on  that  part  of  the  southern  coast  of  Newfoundland 
which  extends  from  Cape  Ray  to  the  Ramea  Islands,  on  the  western 
and  northern  coast  of  Newfoundland," 

You  have  not  got  there  the  expression  "  bays,"  or  any  other  words 
which  are  to  be  found  in  other  parts  of  the  clause.  Then,  with  regard 
to  the  next  occasion  when  this  phrase  occurs,  it  is — 

'Hhe  coasts,  bays,  harbours  and  creeks  .  •  •  on  the  southern  coast 
of  Labrador," 

Then  there  is  the  liberty  to  dry  and  cure  fish — 

"  in  any  of  the  unsettled  bays,  harbours,  and  creeks  of  the  southern 
part  of  the  coast  of  Newfoundland  hereabove  described," 

And  then,  in  the  last  place,  the  renunciation  is  of  any  liberty 
enjoyed  or  claimed  by  the  inhabitants  of  the  United  States — 

"  to  take,  dry,  or  cure  fish  on  or  within  3  marine  miles  of  any  of  the 
coasts,  bays,  creeks,  or  harbours  of  His  Britannic  Majesty's  dominions 
in  America." 

It  is  contended  on  behalf  of  Newfoundland  that  the  difference  is 
not  accidental.  It  is  a  very  marked  difference  that,  whereas  in  all 
these  other  cases  you  have  the  word  "bays"  added  to  "coasts,"  in  the 
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case  of  Newfoundland,  as  distinguished  from  Labrador,  you  have 
the  word  "  coasts "  only,  while  in  the  case  of  Labrador  you  have 
'*  coasts,  bays,"  and  so  on.  What  is  contended  is  that,  under  this 
grant  by  the  treaty  of  the  right  to  fish  on  the  coast  of  Newfoundland, 
they  are  not  at  liberty  to  go  into  the  bays.  A  glance  at  the  map  of 
Newfoundland  will  show  that  there  are  several  bays.  One  bay,  in 
regard  to  which  this  question  is,  I  believe,  of  considerable  impor- 
tance, is  the  Bay  of  Islands,  which,  the  Court  will  see,  is  situate  some 
way  up  the  western  coast.  It  is  a  bay  named  from  the  fact  that  there 
are  islands  scattered  about,  particularly  at  the  mouth  of  the  bay, 
and  the  contention  is  that  the  grant  of  the  liberty  to  fish  on  the 
coast  of  Newfoimdland  does  not  include  the  right  to  fish  in  such  bays. 
With  regard  to  the  seventh  question,  I  desire  to  say  a  few  words 
about  the  form  of  it,  and  the  attitude  of  the  United  States  to  it 
even  at  this  very  early  stage.  I  shall,  of  course,  have  to  return  to  it 
afterwards.  I  invite  the  attention  of  the  Court  to  the  form  of  the 
question,  and  I  would  call  their  attention  to  the  way  in  which  the 
Argument  of  the  United  States  treats  it : — 

"  Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to 
the  treaty  coasts  for  the  purpose  of  exercising  the  liberties  referred 
to  in  article  1  of  the  treaty  of  1818  entitled  to  have  for  those  vessels, 
when  duly  authorized  bv  the  United  States  in  that  behalf,  the  com- 
mercial privileges  on  tne  treaty  coasts  accorded  by  agreement  or 
otherwise  to  United  States  trading  vessels  generally?  " 

The  question  is:  Are  they  entitled  to  those  commercial  privileges? 
May  I  ask  the  Court  to  turn  to  the  Argument  of  the  United  States, 
p.  264,  at  the  very  end  of  the  Argument?  There  is  a  good  deal  in 
the  treatment  of  this  question  in  the  earlier  part   under  this  head  of 

the  Argument  of  the  United  States  which  might  be,  with 
12        advantage,  referred  to  afterwards  in  this  connection,  but  for 

my  present  purpose  it  is  enough  for  me  to  read  a  paragraph 
at  the  very  end  of  the  Argument  which  deals  with  it : — 

^THE  REAL  ISSUE  INVOLVED. 

"  From  the  foregoing  consideration  and  analysis  o:f  the  positions 
taken  by  the  United  States  and  Great  Britain  in  their  ra^^pective 
submissions  of  this  question,  it  is  apparent  that  its  scope  and  meaning 
have  become  the  principal  subjects  of  controversy.  If  the  United 
States  were  to  adopt  the  construction  urged  by  Great  Britain,  either 
as  originally  presented  in  the  Case  or  as  mociified  by  the  Counter- 
Case,  the  Question  would  not  require  an  international  tribunal  to 
decide  it.  The  United  States  has  never  claimed,  as  suggested  by 
Great  Britain,  and  does  not  now  claim,  that  article  1  of  the  Treaty 
cf  1818  conferred  general  commercial  privileges.  No  evidence  has 
been  laid  before  the  Tribunal  which,  directly  or  inferentially,  can  be 
construed  into  an  assertion  by  the  Government  of  the  United  States 
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of  such  a  position,  which  would  reiuove  the  subject  from  the  field 
of  controversy.    It  is  unreasonable  to  presume  that  a  question,  based 
upon  such  premises,  would  have  been  presented  to  this  Tribunal. 
"  The  meaning  of  the  question  " 

I  invite  the  attention  of  the  Court  to  this — 

^^  as  understood  by  the  United  States,  raises  an  issue  as  to  whether 
there  is  anything  m  the  treaty  of  1818,  which  justifies  Great  Britain 
in  discriminating  a^inst  the  use,  by  inhabitants  of  the  United  States, 
of  the  same  vessel  i^r  trading  and  for  fishing  purposes. 

"  This  is  the  real  issue  presented  by  Question  Seven ;  and  the  United 
States,  resting  upon  the  language  of  the  treaty  of  1818  and  upon 
the  nature  of  the  fishing  liberty  and  of  commercial  privileges,  repeats 
that  the  treaty  can  not  be  interpreted  as  meaning  that  the  inhab- 
itants of  the  TJnited  States  are  not  entitled  to  have  for  their  fishing- 
vessels,  when  duly  authorized  in  that  behalf,  the  commercial  privi- 
leges accorded  to  American  trading  vessels  generally ;  that  the  exer- 
cise of  the  fishing  liberty  under  the  treaty  is  in  no  way  inconsistent 
with  the  exercise  of  commercial  privileges;  and  that  the  inhabitants 
of  the  United  States,  whose  vessels  are  permitted  to  trade,  are  not 
debarred  from  using  the  same  vessels  in  the  exercise  of  their  treaty 
liberty  of  fishing." 

Now,  Sir,  I  submit  that  the  question  is  a  perfectly  plain  one.  Are 
the  United  States  entitled  to  these  commercial  privileges?  It  is  not 
contended  that  there  is  in  the  treaty  itself  any  right  of  the  kind 
conferred.  On  the  contrary,  in  the  passage  I  have  just  read,  that  is 
expressly  abandoned.  It  is  not  contended  that  any  such  right  has  ever 
been  conferred,  as  between  the  United  States  and  Great  Britain,  in 
any  other  way.  The  documents  will  be  searched  in  vain  to  find  any 
concession  binding  Great  Britain  to  allow  commercial  facilities  to 
American  fishing  vessels.  On  the  contrary,  there  is  obviously,  and  for 
reasons  which,  I  submit,  are  thoroughly  sound  in  themselves,  and 
which,  at  all  events,  were  thoroughly  satisfactory  to  the  British  au- 
thorities, every  ground  for  saying  that,  in  the  case  of  fishing- vessels, 
commercial  facilities  might  be  liable  to  abuse.  But  that  is  not  the  ques- 
tion. Any  commercial  facilities  accorded  to  any  vessels  of  the  United 
States  might  be  withdrawn  by  Great  Britain  if  Great  Britain  pleased, 
and  in  the  absence  of  any  evidence,  which  the  United  States  do  not 
say  they  are  in  a  position  to  put  forward,  of  any  such  right  conferred 
on  fishing- vessels,  how  can  the  Tribunal  be  asked  to  say  that  there  i.<5 
nothing  in  the  treaty  itself  disentitling  the  American  fishing-vessels 
to  such  right.  The  question  is:  Are  they  entitled?  And  I  respect- 
fully protest  against  the  endeavour  to  turn  the  question  round  and 
ask  the  Tribunal,  instead  of  returning  the  only  answer  which  can  be 
given  to  the  question,  namely,  a  plain  "  No,"  to  go  off  into  a  discus- 
sion of  whether  there  is  anything  in  the  treaty  disentitling  the  fishing- 
vessels  of  the  United  States  to  commercial  privileges.  The  treaty  is 
silent  upon  the  subject    The  question  is  one  entirely  of  commercial 
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facilities  in  the  absence  of  any  treaty  obligation  and  a  matter  for  the 
regulation  of  Great  Britain,  and  it  is  not  contended  that  there  is, 
from  any  other  source  than  this  treaty  of  1818,  any  obligation  to  allow 
commercial  facilities  to  American  fishing-vessels.  I  therefore  most 
respectfully  submit  that  this  Questi<Hi  No.  7  must  be  dealt  with  as 
it  has  been  framed,  and  that  it  is  impossible  for  the  Tribunal  to  adopt 
the  view  which  is  put  forward  in  regard  to  it  in  the  passage  of  the 
Argument  of  the  United  States  to  which  I  have  just  called  attention. 
The  language  is  perfectly  plain,  and,  as  I  shall  submit  afterwards, 
the  answer  is  equally  plain. 

Now,  Sir,  I  have  thought  it  my  duty,  in  the  first  instance,  to 
make  these  general  observations  with  regard  to  the  nature  of  the 
questions  which  are  submitted.  I  propose  to  ask  the  attention  of 
the  Tribunal  to  the  statement,  not  merely  historical  but  also  argu- 
mentative, which  I  shall  endeavour  to  lay  before  the  Court  as  far  as 

possible  in  the  order  of  time  in  which  these  questions,  at  least 
13        the  more  important  of  them,  arose  for  discussion  from  time 

to  time,  and  in  presenting  that  statement  I  shall  endeavour, 
as  far  as  possible,  to  illustrate  the  importance  of  the  various  ques- 
tions tiiat  arose  as  bearing  on  those  now  submitted  to  the  Tribunal, 
and  without,  I  hope,  referring  to  them  at  any  undue  length,  but  at 
the  same  time  putting  the  Court  in  possession  of  the  materials,  first, 
for  appreciating  the  position  in  which  the  framers  of  the  treaty  of 
1818  stood,  and  certainly  the  circumstances  and  the  views  as  to  the 
extent  of  the  claims  to  jurisdiction  over  waters  which  were  then 
made,  and,  secondly,  the  subsequent  controversies  that  have  taken 
place  from  time  to  time,  and  the  action  of  the  two  Powers  respecting 
them.  When  I  have  done  that,  I  shall  return  to  the  questions  which 
I  have  so  summarily  dealt  with  at  the  present  stage  and  endeavour 
to  argue  them  a  little  more  in  detail,  citing,  as  far  as  may  be  neces- 
sary, the  authorities  on  international  law  which  may  have  any 
relevancy  to  the  nature  of  the  question. 

Now,  taking  the  history  of  the  case  first,  there  is  no  doubt  that 
this  controversy  is  one  of  the  most  important  and  most  interesting 
which  has  ever  been  submitted  to  any  Tribunal  for  consideration. 
It  has  reference  to  questions  connected  with  the  history  of  North 
America  which  carry  us  back  a  very  long  way  indeed,  and  which  call 
our  minds  back  to  the  time  when  the  possession  of  North  America 
was  disputed  by  Great  Britain  and  another  Power,  with  whom  we 
are  fortunately  at  ^he  present  time  on  terms  of  as  close  and  intimate 
friendship  as  those  which  prevail  with  the  United  States  of  America. 
I  refer  to  France.  It  is  a  matter  of  common  knowledge  that  in  the 
eighteenth  century  the  possession  of  North  America  formed  the 
subject  of  a  war,  keenly  contested  by  land  and  by  sea,  between  these 
two  Great  Powers,  Crreat  Britain  and  France.    There  are  two  treaties 
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which  were  entered  into  in  the  course  of  the  eighteenth  century,  which 
I  shall  just  mention  to  the  Court,  as  they  not  only  illustrate  the 
history  of  the  acquisition  of  North  America  by  Great  Britain,  but 
they  also  throw  very  considerable  light  upon  the  views  that  were 
held  at  that  time  with  regard  to  the  existence  of  rights  over  the 
seas  which  adjoin  the  coasts. 

The  first  is  the  Treaty  of  Utrecht  in  1713,  which  will  be  found  at 
pp.  6  and  7  of  the  large  volume,  the  Appendix  to  the  British  Case. 

There  are  three  clauses  in  that  treaty  to  which  I  shall  briefly  refer. 
The  first  is  the  10th  clause,  by  which  the  Most  Christian  King,  the 
King  of  France,  restores  to  Great  Britain  "  the  Bay  and  Straits  of 
Hudson,  together  with  all  lands,  seas,  sea-coasts,  rivers,  and  places 
situate  in  the  said  bay  and  straits." 

Then  the  12th  clause  relates  to  a  matter  which  more  directly  con- 
cerns the  present  controversy,  Nova  Scotia.  The  King  of  France  is 
to  deliver,  on  the  happening  of  a  certain  event,  all  Nova  Scotia,  or 
Acadie,  with  certain  other  places  in  those  parts,  "  together  with  the 
dominion,  propriety,  and  possession  of  the  said  islands,  lands,  and 
places,"  and  so  on,  to  the  Queen  of  Great  Britain,  and  that  "  in  such 
ample  manner  and  form " 

And  these  are  the  words  I  call  the  attention  of  the  Court  to : — 

"  and  that  in  such  ample  manner  and  form  that  the  subjects  of  the 
Most  Christian  King  shall  hereafter  be  excluded  from  all  kind  of 
fishing  in  the  said  seas,  bays,  and  other  places  on  the  coasts  of  Nova 
Scotia,  that  is  to  say,  on  those  which  lie  towards  the  east  within  30 
leagues,  beginning  from  the  island  commonly  called  Sable,  inclu- 
sively, and  thence  stretching  along  towards  the  south-west." 

The  island  called  Sable  it  is  necessary  not  to  confound  with  Cape 
Sable,  which  will  be  referred  to  in  the  course  of  the  history  of  the 
case,  which  I  have  no  doubt  is  very  familiar  to  some  members  of  the 
Court  at  all  events,  as  being  at  the  south-western  end  of  Nova  Scotia, 
Cape  Sable  is  at  that  point,  the  south-west,  but  the  Island  of  Sable 
is  one  which  is  situated  to  the  south  of  Cape  Breton  Island,  and  is 
marked  upon  the  map  as  being  Sable  Island.  So  that  the  Court  will 
see  that  what  the  French  King  purported  to  cede  to  the  English 
Queen  by  that  treaty  was  the  belt  of  30  leagues  from  the  island 
called  Sable  stretching  along  towards  the  south-west — that  broad 
belt  of  sea  off  the  coast  of  Nova  Scotia. 

Then  the  thirteenth  clause  deals  with  the  Island  of  Newfoundland. 
It  is  a  matter  of  history  which  may  be  present  to  the  minds  of  the 
members  of  the  Court  that  Newfoundland  was  in  possession,  in  dif- 
ferent parts  at  various  times,  both  of  France  and  of  Great  Britain; 
but  by  the  thirteenth  article  the  island  is  wholly  ceded  to  Britain. 
The  first  words  express  that — 

"The  Island  called  Newfoundland,  with  the  adjacent  islands,  shall 
from  this  time  forward  belong  of  right  wholly  to  Britain;" 


AfiGUMEKT  OF  SIB  BOBEBT  FINLAY.  25 

14  Then  follow,  at  the  end  of  the  clause,  words  which  gave 

rise  to  a  great  deal  of  controversy,  in  which,  at  one  time,  the 
United  States,  as  the  Cpurt  will  find  in  the  history  of  this  case, 
became  involved : — 

'^  But  it  shall  be  allowed  to  the  subjects  of  France  to  catch  fish,  and 
to  dry  them  on  land,  in  that  part  oiUy,  and  in  no  other  besides  that, 
of  the  said  Island  of  Newfoundland,  which  stretches  from  the  place 
called  Cape  Bonavista  to  the  northern  point  of  the  said  island,  and 
from  thence  running  down  by  the  western  side,  reaches  as  far  as  the 
place  caUed  Point  Kiche." 

The  Court  will  find  that  that  was  subsequently  modified  by  a 
treaty,  which  I  shall  call  attention  to  in  due  order  of  time;  but  by 
the  grant  made  by  that  Treaty  of  Utrecht,  all  the  French  shore,  as 
it  is  often  called,  from  Cape  Bonavista  on  the  east  up  to  the  north, 
to  Quirpon  Island  and  then  around  on  the  west  coast,  about  one- 
fourth  of  the  way  down  the  west  coast,  to  a  point  marked  as  Point 
Eiche — ^that  was  the  grant  of  the  liberty  of  fishing  given  to  the 
French  subjects. 

Then  there  followed  other  wars  between  France  and  England, 
which  resulted  in  the  Treaty  of  Paris,  of  1763,  which  is  set  out  on 
p.  7  of  the  Appendix  to  the  British  Case. 

The  second  article  confirms  the  Treaty  of  Utrecht,  and  I  only 
notice  that  in  passing  because  one  matter  that  was  raised  as  a  point 
of  controversy  at  the  time  the  treaty  of  1818  was  negotiated  was 
whether  war  put  an  end  to  the  grant  of  fishing  that  had  been  made  by 
the  treaty  of  1783.  I  do  not  know  that  it  will  be  necessary  to  discuss 
that  point  very  elaborately,  but  so  far  as  we  have  to  touch  upon  it, 
it  is  not  unimportant  to  observe  that  in  every  treaty  with  France 
after  a  war  the  grant  of  fishing  on  the  coast  of  Newfoundland  is 
confirmed  by  a  confirmation  of  the  Treaty  of  Utrecht.  And  so  it  is 
on  this  occasion  in  the  treaty  of  1763. 

Then  clause  4  provides  for  the  renunciation  by  the  French  King 
of  all  pretensions  to  any  part  of  Nova  Scotia,  and  cedes  to  His  Bri- 
tannic Majesty  "  in  full  right,  Canada,  with  all  its  dependencies,  as 
well  as  the  Island  of  Cape  Breton,  and  all  the  other  islands  and 
coasts  in  the  gulf  and  river  of  St.  Lawrence." 

Then  clause  5  contains  provisions  with  regard  to  the  fishing  indus- 
try and  the  drying  of  the  fish : — 

"  The  subjects  of  France  shall  have  the  liberty  of  fishing  and  dry- 
ing on  a  part  of  the  coasts  of  the  Island  of  Newfoundland,  such  as  it 
is  specified  in  the  Xlllth  Article  of  the  Treaty  of  Utrecht;  which 
article  is  renewed  and  confirmed  by  the  present  treaty,  (except  what 
relates  to  the  Island  of  Cape  Breton,  as  well  as  to  the  other  islands 
and  coasts  in  the  mouth  and  in  the  Gulf  of  St.  Lawrence)  :  and  His 
Britannic  Majesty  consents  to  leave  to  the  subjects  of  the  Most  Chris- 
tian King  the  liberty  of  fishing  in  the  Gulf  of  St.  Lawrence,  on  con- 
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dition  that  the  subjects  of  France  do  not  exercise  the  said  fishery 
but  at  the  distance  of  three  leagues  from  all  the  coasts  belon^ng  to 
Great  Britain,  as  well  those  of  the  continent  as  those  of  the  islands 
situated  in  the  said  Gulf  of  St.  Lawrence.  'And  as  to  what  relates  to 
the  fishery  on  the  coasts  of  the  Island  of  Cape  Breton,  out  of  the  said 
gulf,  the  subjects  of  the  Most  Christian  King  shall  not  be  permitted 
to  exercise  the  said  fishery  but  at  the  distance  of  15  leagues  from  the 
coasts  of  the  Island  of  Cape  Breton;  and  the  fishery  on  the  coasts 
of  Nova  Scotia  or  Acadia,  and  everywhere  else  out  ox  the  said  gulf, 
shall  remain  on  the  foot  of  former  treaties.^' 

That  was  the  belt  of  30  leagues  which  I  have  pointed  out  running 
in  a  south-westerly  direction  from  the  Island  of  Sable. 

Then  certain  islands,  St.  Pierre  and  Miquelon,  are  left  to  France; 
and  by  the  18th  article  Spain,  which  was  a  party  to  this  treaty,  makes 
a  renunciation  which  is  very  generally  worded,  and  which  I  submit 
for  the  consideration  of  the  Court,  as  to  the  fisheries  in  the  neigh- 
bourhood of  Newfoundland.  I  read  from  article  18,  p.  10,  of  the 
British  Case  Appendix : 

"  His  Catholic  Majesty  desists,  as  well  for  himself  as  for  his  succes- 
sors, from  all  pretension  which  he  may  have  formed  in  favour  of 
the  Guipuscoans  and  other  his  subjects,  to  the  right  of  fishing  in  the 
neighbourhood  of  the  Island  of  Newfoundland." 

The  Court  will  probably  be  aware  that  the  Guipuscoans  were  in- 
habitants of  a  portion  of  the  north  of  Spain,  near  the  corner  of  the 
Bay  of  Biscay,  in  the  Basque  country,  which  is  visited  with  so  much 
interest  by  many  travellers  nowadays,  and  these  fishermen,  these 
Guipuscoans,  had  been  in  the  habit  of  frequenting  the  Newfoundland 
fisheries;  and  as  the  Court  sees,  the  King  of  Spain  renounces  all  pre- 
tension in  their  favour,  or  in  favour  of  other  Spanish  subjects  to  the 
right  of  fishing  in  the  neighbourhood  of  the  Island  of  Newfoundland 

That,  as  I  submit  to  the  Court,  was  in  aU  probability  intended, 
though  the  language  is  very  vague,  to  relate  to  the  fishery  on 
15  the  Newfoundland  banks,  the  cod  fishery,  which  was  the  great 
industry,  and  which  was  a  very  considerable  way  out,  and 
really  in  the  open  sea.  That  is  a  by  issue.  It  is  worth  noticing  that 
the  renunciation  which  the  King  of  Spain  makes  is  framed  in  very 
general  terms,  and  it  illustrates  the  wide  views  that  were  taken  at 
that  time  with  regard  to  the  rights  which  might  be  claimed  and  con- 
ceded over  waters. 

Now,  Sir,  after  this  matter,  which  has  only  been  prefatory,  by  way 
of  bringing  us  to  the  point  of  view  of  those  who  were  concerned  with 
the  treaty  of  1783,  which  recognised  the  independence  of  the  United 
States,  I  pass  to  a  consideration  of  the  circumstances  immediately 
preceding  and  leading  up  to  that  treaty. 

The  treaty  of  1783,  of  course,  is  not  the  treaty  which  the  Court 
has  immediately  to  construe,  but  I  think  I  shall  have  the  concurrence 
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of  the  Court  in  saying  that  it  would  be  very  undesirable  to  look  at  the 
treaty  of  1818  merely  by  itself,  without  taking  into  account  the  pre- 
existing treaty  of  1783,  which  related  to  these  very  fisheries  which 
were  the  subject  of  the  treaty  of  1818. 

It  wUl  have  appeared  from  the  perusal  of  the  documents  that  when 
the  treaty  of  1818  was  negotiated,  it  was  maintained  by  the  United 
States  that  that  treaty,  so  far  as  the  grant  of  fisheries  was  concerned, 
had  not  been  put  an  end  to  by  the  war  of  1812  between  the  two 
countries.  Great  Britain  steadily  and  throughout  maintained  that 
it  had,  and  that  the  matter  of  the  fisheries  must  be  dealt  with  de  novo. 

So  far  as  it  is  necessary  to  enter  into  that  controversy,  I  shall  sub- 
mit to  the  Court  that  the  position  assumed  by  Great  Britain  was 
perfectly  right;  but  whatever  view  may  be  taken  on  that  matter, 
undoubtedly  the  parties  who  drew  up  the  treaty  of  1818  had  before 
them  the  treaty  of  1783,  and  I  do  not  think  it  would  be  possible 
(and  I  hope  in  this  I  shall  have  the  concurrence  of  the  Court)  satis- 
factorily to  deal  with  the  treaty  of  1818  if  the  treaty  of  1783  were 
ignored  altogether. 

Now,  that  treaty  of  course  originated  in  the  revolt  of  certain  of 
the  American  colonies.  In  1776  Great  Britain  had  seventeen  colonies 
altogether  in  North  America.  Four  of  them  in  the  north  remained 
loyal ;  the  great  province  of  Quebec,  which  at  that  time  was  of  much 
larger  extent  than  it  is  at  present,  and,  indeed,  at  one  time  included  a 
very  large  portion  of  what  now  forms  part  of  the  United  States  south 
of  the  Great  Liakes;  the  province  of  Nova  Scotia;  the  province 
which  is  now  called  Prince  Edward  Island,  then  called  St.  Johns; 
and  our  oldest  colony  of  all,  Newfoimdland.  These  four  remained 
loyal.  Thirteen  revolted,  and  the  Declaration  of  Independence  was 
issued  by  the  revolting  colonies  on  that  memorable  date,  the  4th  of 
July,  1776,  and  it  will  be  found  in  the  Appendix  to  the  British 
Counter-Case,  at  pp.  6  and  6. 

Now,  I  refer  to  the  fact  that  the  colonies  had  asi^erted  their  inde- 
pendence, had  declared  that  they  owed  no  allegiance  to  the  King  of 
Great  Britain,  and  that  they  afterwards  negotiated  and  consented 
to  negotiate  only  on  the  term  of  their  independence  as  a  separate 
Power  being  first  recognised,  for  this  reason.  An  attempt  has  been 
made  in  the  Case  of  the  United  States  to  invoke,  in  support  of  their 
contention  that  Great  Britain  has  no  right  to  regulate  the  fisheries, 
what  has  been  called  the  theory  of  partition.  The  view  was  indi- 
cated that  this  treaty  of  1783  was  a  treaty  of  partition  of  the  British 
Empire.  Well,  I  do  not  know  that  that  view  is  insisted  upon  on 
behalf  of  the  United  States.  As  far  as  I  have  followed  the  views 
stated  in  the  Argument  of  the  United  States,  the  last  document  de- 
livered, that  view  rather  retires  into  the  background  in  favour  of  an 
elaborate  argument  with  regard  to  the  Roman  law  of  servitudes ;  but 
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until  any  contention  based  on  the  law  of  partition  is  formally  aban- 
doned by  the  United  States,  it  may  be  necessary  that  I  should  deal 
with  it,  I  hope  not  at  any  very  great  length;  and  by  way  of  illus- 
trating the  points  to  which  I  am  calling  attention,  let  me  just  say 
this. 

I  do  not  think  that  that  theory  of  partition  is  one  which  really 
in  any  way  holds  with  regard  to  the  fisheries.  Of  course  it  is  per- 
fectly true  that  the  treaty  of  1783  recognised  as  existing  the  inde- 
pendence of  the  United  States.  In  fact,  the  United  States  had  con- 
sented to  negotiate  only  on  the  terms  that  in  the  first  instance  and 
from  the  beginning  they  should  be  recognised  as  an  independent 
Power  with  whom  His  Britannic  Majesty  was  to  enter  into  a  treaty. 
In  that  sense  the  treaty  recognised  a  partition  of  the  British  Empire, 
because  it  recognised  that  these  colonies  had  separated  from  the 
allegiance  of  the  British  King,  and  were,  in  fact,  independent. 

As  regards  the  fisheries,  I  submit  to  the  Court  that  it  is  impos- 
sible, except  by  the  most  strained  use  of  language,  to  regard  the 
treaty  as  effecting  anything  in  the  nature  of  a  partition  of  empire 
or  of  dominion.  It  cedes  a  certain  treaty  right  to  the  inhabitants  of 
the  United  States,  as  I  submit,  subject  to  the  right  of  regulation  on 
the  part  of  the  Power,  and  the  only  Power,  which  could  regulate 
these  fisheries,  so  far  as  was  necessary  for  their  preservation, 
16  and  the  orderly  conduct  of  the  industry  of  the  fisheries.  But 
I  most  respectfully  submit  that  any  of  the  arguments  such  as 
bulk  very  large  in  some  of  the  negotiations,  and  such  as  reappear 
in  the  case  of  the  United  States  here,  as  to  the  inhabitants  of  the 
United  States  having,  previously  to  their  achieving  their  inde- 
pendence, enjoyed  the  right  of  fishing  upon  the  coasts  of  Nova  Scotia 
and  Newfoundland,  and  Labrador,  are  very  wide  of  the  mark. 

In  fact,  if  one  were  to  regard  the  right  conceded  first  "by  the  treaty 
of  1783  and  then  by  the  treaty  of  1818 — for  that  is  the  argument — 
as  merely  a  continuation  of  the  right  which  they  had  had  as  British 
subjects,  it  would  tell  very  heavily  against  any  contention  that  they 
were  free  from  the  right  to  British  regulation,  because  beyond  all 
question  when  they  were  British  subjects,  and,  as  such,  enjoyed  the 
liberty  of  fishing  on  the  coasts  of  other  British  colonies,  they  were 
subject  to  the  local  regulations  passed  by  the  competent  authority  of 
the  colony  in  question. 

But  in  truth  it  is  not  a  continuation  of  the  right  which  they  had 
enjoyed  while  they  were  British  subjects.  When  they  ceased  to  be 
British  subjects  they  ceased  to  have  that  right.  They  negotiated 
with  a  very  proper  spirit,  only  on  their  independence  as  a  sovereign 
Power  being  first  recognised.  They  said:  "We  shall  not  negotiate 
on  any  other  terms."  Well,  when  their  independence  and  sovereign 
Power  was  achieved  and  recognised,  all  rights  which  the  inhabitants 
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of  the  colonies  which  now  form  the  United  States  had  enjoyed  to  fish 
on  the  coasts  of  British  colonies  necessarily  determined.  They  were 
then  in  the  same  position  as  the  citizens  of  any  other  foreign  coun- 
try, and  the  question  what  rights  should  be  conceded  to  them,  which 
rights  as  long  as  they  were  British  subjects  they  had  enjoyed  as 
such,  was  a  subject  for  negotiation,  and  became  the  subject  of  what, 
really,  was  a  fresh  grant 

I  have  referred  to  this  question  of  partition  as  accounting  for  my 
calling  the  attention  of  the  Court  from  time  to  time  to  the  way  in 
which  the  United  States  insisted  on  their  independence  being  recog- 
nised as  a  condition  precedent  to  their  entry  into  any  negotiations 
with  the  British  Grovemment  for  the  purposes  of  a  treaty  of  peace. 

There  are  certain  documents  which  in  this  connection  I  desire  to 
call  the  attention  of  the  CSourt  to,  but  I  think  the  hour  has  arrived 
at  which  the  Court  intimated  they  proposed  to  adjourn. 

The  PREsmBNT.  Is  it  convenient  for  you.  Sir,  to  stop  at  this  time  ? 

Sir  SoBEBT  FiNLAY :  I  think,  probably,  this  would  be  a  convenient 
time. 

The  PREsroBNT:  Then  we  will  resume  at  2  o'clock. 

[The  Tribunal,  at  11.55  o'clock  a.  m.,  took  a  recess  until  2  o'clock 

p.  M.] 

AFTERNOON  SESSION,  MONDAY,  JUNE  6,  1910,  2  P.  M. 

Sir  Robert  Finlay  (resuming) :  I  was  calling  attention,  when  the 
Court  adjourned,  to  the  relation  of  the  inhabitants  of  the  colonies  that 
had  severed  their  allegiance  to  the  British  Crown  with  regard  to 
the  fisheries,  which,  as  the  Court  is  aware,  are  upon  the  coasts  of 
those  colonies  that  remained  attached  to  the  British  Crown,  Nova 
Scotia,  Newfoundland,  and  Quebec,  and  in  this  connection  there  arc 
a  few  pages  I  desire  to  call  attention  to  in  the  proceedings  prelimi- 
nary to  the  treaty  of  1783  for  the  purpose  of  emphasizing  the  two 
points  to  which  I  have  already  adverted. 

The  first  is,  that  the  colonies  negotiated  only  on  the  footing  of 
being  an  independent  Power ;  and 

Secondly,  that  they  treated  the  question  of  fisheries  in  such  a  way 
as  to  show  how  wide  was  the  idea  then  as  to  the  extent  of  the  right 
of  control  of  the  Power  that  owned  the  territory. 

The  mention  of  these  two  points  will  render  intelligible  the  pages 
to  whidi  I  am  merely  going  to  refer,  without  stopping  to  make  fur- 
ther comment  as  I  go  on. 

I  do  not  stop  to  read  that  of  course  very  historical  document,  the 
Declaration  of  Independence,  which  is  before  the  Court  in  the  British 
Counter-Case  Appendix,  but  may  I  call  attention  to  the  instructions 
which  were  given  by  the  colonies  in  1776,  the  year  of  the  Declara- 
tion of  Independence,  with  regard  to  the  negotiation  with  France 
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17        for  joint  operations  against  Great  Britain?    The  passage  will 
be  found  in  the  British  CSounter-Case  Appendix  at  p.  6.    It 
is  an  extract  from  the  instructions  given  by  Congress  to  their  Com- 
missioners to  France  at  the  close  of.  the  year  1776: — 

^^That  the  Commissioners  be  likewise  instructed  to  assure  His 
Most  Christian  Majesty  that  should  his  forces  be  employed,  in  con- 
junction with  those  of  the  United  States,  to  exclude  His  Britannic 
Majesty  from  any  share  in  the  cod  fishery  of  America,  by  reducing 
the  Islands  of  Newfoundland  and  Cape  Breton,  and  ships  of  war  be 
furnished,  when  required  by  the  United  States,  to  reduce  Nova 
Scotia,  the  fishery  shall  be  enjoyed  equally  and  in  common  by  the 
subjects  of  His  Most  Christian  Majesty  and  of  these  States,  to  the 
exclusion  of  all  other  nations  and  people  whatever;  " 

And  then  follows  the  proposal  which  will  be  of  interest  to  the  peo- 
ple of  Newfoundland : — 

"  and  half  the  Island  of  Newfoundland  shall  be  owned  by  and  subject 
to  the  jurisdiction  of  His  Most  Christian  Majesty;  provided  that  the 
Province  of  Nova  Scotia,  Island  of  Cape  Breton,  and  the  remaining 
part  of  Newfoundland  be  annexed  to. the  territory  and  Grovemment 
of  the  United  States." 

I  refer  to  this  passage  merely  for  the  purpose  of  pointing  out  that 
the  fishery  there  referred  to  which  they  were  to  share  equally  and  in 
common  (France  and  the  United  States)  is  obviously  the  Bank  fish- 
ery, and  it  shows  that  at  that  time  such  a  fishery  as  "  the  Bank 
fishery,"  although  now  it  would  be  regarded  of  course  as  being  in 
the  open  sea,  was  regarded  as  a  matter  which  might  be  dealt  with  by 
those  Powers  which  were  successful  in  obtaining  possession  of  New- 
foundland and  the  nearest  adjoining  territory. 

Then  I  pass  on  to  the  proceedings  which  led  up  to  the  treaty  of 
1783. 

In  the  first  place,  there  is  the  Report  of  the  Committee  of  Congre&s 
on  the  23rd  February,  1779,  which  will  be  found  in  the  British 
Counter-Case  Appendix  at  p.  10.  The  instructions  contained  in  the 
report  of  the  committee  are  these.    It  is  near  the  middle  at  p.  10 : — 

"  That  in  the  event  of  a  negotiation  for  peace,  your  committee,  pur- 
suant to  the  declaration  of  Congress,  that  they  would  not  make,  nor 
even  treat  of  peace,  until  the  mdependence  of  these  United  States 
should  be  acknowledged,  or  all  the  forces  of  their  enemy^  withdrawn, 

?ursuant  to  the  guarantee  of  His  Most  Christian  Majesty  by  the 
'reaty  of  alliance  eventual  and  defensive,  made  and  subsisting  be- 
tween him  and  these  United  States,  as  sovereign  and  independent — 
they  assume  it,  first,  as  a  ground  and  preliminary,  that,  previous  to 
any  treaty,  or  negotiation  for  peace,  the  liberty,  sovereignty,  and  in- 
dependence, absolute  and  unlimited,  of  these  United  States,  as  well 
in  matters  of  government  as  of  commerce,  shall  be  acknowledged  on 
the  part  of  Great  Britain." 
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And  at  p.  12  there  will  be  found  a  passage  in  the  proceedings  of 
Congress,  the  Report  of  the  Committee  of  the  whole  House.  After 
dealing  with  the  question  of  what  the  boundaries  of  the  States  should 
be,  paragraph  3  says: — 

"  That  a  common  right  in  these  States  to  fish  on  the  coasts,  bays 
and  banks  of  Nova  Scotia,  banks  of  Newfoundland,  and  ffulph  of  ot. 
Lawrence,  coast  of  Labrador  and  streights  of  Bellisle,  oe  acknowl- 
edged, and  in  case  of  refusal,  that  the  war  be  continued  unless  the 
drcumstances  of  our  Allies  shall  be  such  as  to  render  them  utterly 
unable  to  assist  in.  the  prosecution  of  the  war ; '' 

That  is  insisting  on  the  common  right  to  fish,  not  only  on  the  coasts, 
bays,  and  banks  of  Nova  Scotia,  but  also  on  the  banks  of  Newfound- 
land and  in  the  Gulf  of  St  Lawrence. 

And  then,  on  p.  20,  in  the  resolutions  of  Congress,  there  will  be 
found  a  passage  in  which  they  speak  of  getting  the  right  to  fish  on 
the  banks  and  seas  to  within  3  leagues  of  the  coast.  The  passage  is 
near  the  bottom  of  p.  20  in  two  paragraphs.  The  first  is  the  fourth 
from  the  bottom.  This  is  part  of  the  ultimatum  which  was  to  be 
insisted  upon.    The  heading  is  about  one-third  down  the  page: — 

^^  That  in  the  negotiations  the  following  ultimatum  be  insisted  on :" 

Then  it  is: — 

^Resolvedj  That  it  is  essential  to  the  welfare  of  all  these  United 
States  that  the  inhabitants  thereof,  at  the  expiration  of  the  war, 

should  continue  to  enjoy  the  free  and  undisturbed  exercise 
18        of  their  common  right  to  fish  on  the  banks  of  Newfoundland, 

and  the  other  fishing  banks  and  seas  of  North  America,  pre- 
serving inviolate  the  treaties  between  France  and  the  said  States.^' 

And  then  in  the  paragraph  next  but  one : — 

^^ResoVvedj  That  the  faith  of  Congress  be  pledged  to  the  several 
states  that  without  their  unanimous  consent,  no  treaty  of  commerce 
shall  be  entered  into,  nor  any  trade  or  conimerce  whatsoever  carried 
on  with  Great  Britain,  without  an  explicit  stipulation  on  her  part 
not  to  molest  or  disturb  the  inhabitants  of  the  United  States  of  Amer- 
ica in  taking  fish  on  the  banks  of  Newfoundland  and  other  fisheries 
in  the  American  seas  anvwhere,  excepting  within  the  distance  of  three 
leagues  of  the  shores  oi  the  territories  remaining  to  Great  Britain  at 
the  close  of  the  war,  if  a  nearer  distance  cannot  oe  obtained  by  nego- 
tiation." 

Then  in  the  instructions  to  the  Commissioners  for  the  treaty  of 
peace,  which  will  be  found  at  p.  22  of  the  same  volume,  it  appears 
that  they  were  instructed  to  stipulate  of  course  for  independence, 
and  at  p.  23  it  appears  that  a  share  in  the  fisheries  was  desired,  but 
that  was  not  to  be  made  an  ultimatum,  although  it  is  of  the  ^^  utmost 
importance."    At  p.  23  it  says : — 

"Although  it  is  of  the  utmost  importance  to  the  peace  and  Com- 
merce of  the  United  States  that  Canada  and  Nova  Scotia  should  be 
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ceded,  and  more  particularly  that  their  equal  common  right  to  the 
Fisheries  should  be  ^aranteed  to  them,  yet  a  desire  of  terminating 
the  war  hath  induced  us  not  to  make  the  acquisition  of  these  objects 
an  ultimatum  on  the  present  occasion.'' 

That,  I  think,  must  refer  to  the  fisheries  upon  the  banks  which 
had  been  referred  to  in  the  previous  resolution,  so  that  even  the  recog- 
nition of  a  common  right  to  the  fishery  on  the  banks  was  not  to  be 
made  an  ultimatum. 

And  on  the  same  page,  in  the  instructions  for  the  treaty  of  com- 
merce with  Great  Britain,  you  find  reference  to  the  same  limit  of  3 
leagues  from  the  coast  It  is  near  the  bottom  of  p.  23.  The  sentence 
begins  about  twelve  lines  from  the  foot  of  the  page : — 

"And  51y  That  our  faith  be  pledged  to  the  several  States,  that  with- 
out their  unanimous  consent  no  treaty  of  commerce  shall  be  entered 
into,  nor  any  trade  or  commerce  whatever  carried  on  with  Great 
Britain,  without  the  explicit  stipulation  hereinafter  mentioned.  You 
are  therefore  not  to  consent  to  any  Treaty  of  Commerce  with  Great 
Britain  without  an  explicit  stipulation  on  her  part  not  to  molest  or 
disturb  the  Inhabitants  of  the  United  States  of  America  in  taking 
fish  on  the  Banks  of  Newfoundland  and  other  fisheries  in  the  Amer- 
ican Seas  anywhere,  excepting  within  the  distance  of  three  leagues 
of  the  Shores  of  the  Territory  remaining  to  Great  Britain  at  the 
close  of  the  war,  if  a  nearer  distance  cannot  be  obtained  by  negotia- 
tion— and  in  the  negotiation  you  are  to  exert  your  most  strenuous 
endeavours  to  obtain  a  nearer  distance  in  the  Gulf  of  St  Lawrence, 
and  particularly  along  the  shores  of  Nova  Scotia.  As  to  which  lat- 
ter we  are  desirous,  ttiat  even  the  Shores  may  be  occasionally  used 
for  the  purpose  of  carrying  on  the  Fisheries  by  the  Inhabitants  of 
these  States." 

I  refer  to  these  passages  for  the  purpose  of  showing  what  the  dis- 
tances were  from  the  shore,  which  prevailed  at  that  time  for  the 
purpose  of  negotiation.  It  enables  one  to  see  what  the  idea  was  of 
those  living  then  with  regard  to  the  distance  over  which  control  of 
the  adjoining  State  could  be  exercised  over  the  waters  of  the  sea, 
and  the  same  thing  occurs  in  the  Report  of  the  Committee  of  Congress 
in  the  same  volume  at  pp.  28  and  29.  It  is  a  Beport  of  the  8th  Janu- 
ary, 1782.  It  is  the  Report  of  a  Committee  of  Congress  to  which 
certain  papers  relative  to  the  fisheries  and  proceedings  in  regard 
thereto  had  been  referred: — 

•'Another  claim  is  the  common  right  of  the  United  States  to  take 
fish  in  the  North  American  seas,  and  particularly  on  the  banks  of 
Newfoundland.  With  respect  to  this  object,  the  said  ministers  are 
instructed  to  consider  and  contend  for  it,  as  described  in  the  instruc- 
tions relative  to  a  treaty  of  commerce,  given  to  John  Adams  on  the 
twenty-ninth  of  September,  1779," 

Then  the  third  line  of  p.  29 : — 

"  They  are  also  instructed  to  observe  to  his  most  christian  majesty 
with  respect  to  this  claim,  that  it  does  not  extend  to  any  parts  of  the 
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sea  lying  within  three  leagues  of  the  shores  held  by  Great  Britain 
or  any  other  nation.    That  under  this  limitation  it  is  conceived  by 
Congress,  a'conunon  richt  of  taking  fish  cannot  be  denied  to  them 
without  a  manifest  violation  of  the  freedom  of  the  seas,  as  estab- 
lished by  the  law  of  nations,  and  the  dictates  of  reason ;  according 
to  both  which  the  use  of  the  sea,  except  such  parts  thereof  as  lie  in 
the  vicinity  of  the  shore,  and  are  deemed  appurtenant  thereto,  is 
common  to  all  nations,  those  only  excepted  who  have  either  by  posi- 
tive convention,  or  by  long  and  silent  acquiescence  under  ex- 
19        elusion,  renounced  that  common  right;  that  neither  of  these 
exceptions  militate  against  the  claim  of  the  United  States, 
since  it  does  not  extend  to  the  vicinity  of  the  shore,  and  since  they  are 
so  far  from  having  either  expresslv  or  tacitly  renounced  their  right, 
that  they  were  prior  to  the  war,  though  indeed  not  in  the  character 
of  an  independent  nation,  in  the  constant,  and  even  during  the  war, 
in  the  occasional  exercise  of  it;  that  although  a  greater  space  than 
three  leagues  has  in  some  instances  been,  both  by  publick  treaties  and 
by  custom,  annexed  to  the  shore  as  part  of  the  same  dominion,  yet. 
as  it  is  the  present  aim  of  the  maritime  powers  to  circumscribe,  as 
far  as  reason  will  justify,  all  exclusive  pretensions  to  the  sea,  and  as 
that  is  the  distance  specified  in  a  treaty  to  which  both  Great  Britain 
and  his  majesty  are  parties,  and  which  relates  to  the  very  object  in 
question,  it  was  supposed  that  no  other  distance  could,  in  the  present 
case,  be  more  properly  assumed;  that  if  a  greater  or  an  indefinite 
distance  should  be  alleged  to  be  appurtenant  by  the  law  of  nations 
to  the  shore,  it  may  be  answered,  that  the  fisheries  in  question,  even 
those  on  the  banks  of  Newfoundland,  being  of  so  vast  an  extent, 
might  with  much  greater  reason  be  deemed  appurtenant  to  the  whole 
continent  of  North  America  than  to  the  inconsiderable  portion  of  it 
held  by  Great  Britain;  that  Congress  expect,  with  greater  assurance, 
the  concurrence  of  his  majesty  in  these  ideas,  since  his  own  claim  to 
the  fisheries  would,  by  a  contrary  doctrine,  be  suspended  on  the  mere 
concession  of  Great  !6ritain,  instead  of  resting  on  the  solid  and  hon- 
ourable basis  of  the  law  of  nations,  and  of  right;  that  if  Great 
Britain  cannot,  by  virtue  of  her  occupancy  of  the  shore,  claim  an 
exclusive  use  of  the  fisheries  beyond  the  vicinity  thereof,  and  a  right 
to  the  common  use  is  incident  to  the  United  States  as  a  free  and 
itidependent  community,  they  cannot  admit  that  they  have  no  such 
right,  without  renouncing  an  attribute  of  that  sovereignty  which 
they  are  bound,"  and  so  on. 

I  need  not  read  more  of  that.  I  have  sufficiently  indicated  the  rea- 
son for  which  I  have  referred  to  these  various  passages  with  regard 
to  the  distance  of  3  leagues. 

Then  follow  the  negotiations  for  the  memorable  treaty  of  1783,  in 
which  Mr.  Franklin,  with  Mr.  Adams,  was  the  most  distinguished 
of  the  American  statesmen  who  were  then  concerned  in  these  matters. 
And,  the  first  thing  they  stipulated  for,  in  accordance  with  those 
instructions  to  which  I  have  referred,  was,  that  as  preliminary  to 
any  negotiation,  the  independence  of  the  United  States  should  be 
recognised  as  existing.  I  am  not  going  to  labour  this  point.  It 
will  be  found  there  is  a  whole  series  of  documents  which  extend  over 
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no  fewer  than  thirty-one  pages  of  the  Appendix  to  the  British 
Counter-Case  (pp.  88  to  69).  It  is  enough  for  me  to  giye  the  refer- 
ences, without  stopping  to  read  them,  or  wearying  the  Court  by 
giving  details,  when  their  effect  may  be  sunmiarily  stated.  They  in- 
sisted that  as  a  preliminary  they  should  be  recognised  as  independent 
States,  and  the  word  ^  Colonies  "  was  altered  to  the  term  ^^  States  ^ 
in  accordance  with  that  view;  and  the  instructions  to  the  British 
negotiator,  Mr.  Oswald,  were  redrawn,  and  he  got  a  fresh  Commis- 
sion couched  in  such  terms  as  to  recognise  that  he  was  negotiating 
not  with  Colonies,  but  with  States.  Independence  was  preliminary 
to  negotiation. 

Then  follows  the  first  draft  of  the  article  with  reference  to  the 
fishing.  It  was  prepared  by  the  British  negotiator  and  will  be 
found  at  p.  96  of  the  Counter-Case  Appendix. 

I  am  not  going  through  every  stage  of  the  negotiation.  I  am  tak- 
ing only  the  most  salient  points.  The  draft  proposed  at  p.  96  is  a 
draft  of  the  preliminary  articles  sent  by  Mr.  Townshend  to  Mr. 
Strachey,  as  the  title  at  p.  95  shows.    Article  3rd  says: — 

"  The  citizens  of  the  United  States  shall  have  the  liberty  of  taking 
fish  of  every  kind  on  all  the  banks  of  Newfoundland,  and  also  in  the 
Gulf  of  St.  Lawrence,  and  also  to  dry  and  cure  their  fish  aa  the 
shores  of  the  Isle  of  Sables,  and  on  the  shores  of  any  of  the  unset- 
tled bays,  harbours,  and  creeks  of  the  Magdalen  Islands  in  the  Gulf 
of  St.  LawrencCp  so  long  as  such  bays,  harbours  and  creeks  shall  con- 
tinue and  remam  unsettled.  On  condition  that  the  citizens  of  the 
said  United  States  do  not  exercise  the  said  fishery,  but  at  the  distance 
of  Three  leases  from  all  the  coasts  belonging  to  Great  Britain,  as 
well  those  of  the  continent,  as  those  of  the  islands  situated  in  the 
Gulf  of  St  Lawrence.  And  as  to  what  relates  to  the  fishery  on  the 
coasts  of  the  island  of  Cape  Breton  out  of  the  said  gulf,  the  citizens 
of  the  said  United  States  shall  not  be  permitted  to  exercise  the  said 
fishery,  but  at  the  distance  of  fifteen  leagues  from  the  coasts  of  the 
island  of  Cape  Breton." 

Then  Mr.  John  Adams  drew  a  new  article  which  will  be  found  at 
p.  103  of  the  Counter-Case  Appendix,  and  there  the  Court  will  find 
that  he  draws  the  distinction  which  appears  in  the  article  of  the 
treaty  of  1788  as  ultimately  settled  between  a  "right"  and  a 
"  liberty."    The  article  as  he  prepared  it  was  this : — 

"  That  the  subjects  of  his  Britannic  majesty,  and  the  people  of  the 
said  United  States,  shall  continue  to  enjoy,  unmolested,  the  right  to 
take  fish  of  every  kind,  on  the  grand  bank,  and  on  all  the  other  banks 
of  Newfoundland ;  also  in  the  Gulf  of  St.  Lawrence,  and  in  all  other 

E laces,  where  the  inhabitants  of  both  countries  used  at  any  time 
eretofore  to  fish;  and  the  citizens  of  the  said  United  States  shall 
have  the  liberty  to  cure  and  dry  their  fish  on  the  shores  of 
20        Cape  Sables,  and  of  any  of  the  unsettled  bays,  harbors,  or 
creeks  of  Nova  Scotia,  or  any  of  the  shores  of  tne  Magdalen 
Islands  and  of  the  Labrador  coast." 
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And  his  jonmal,  which  is  set  out  on  pp.  103  and  104  goes  on : — 

^November  99.  Met  Mr.  Fitzherbert,  Mr.  Oswald,  Mr.  Franklin, 
Mr.  Jay,  Mr.  Laurens,  and  Mr.  Strachey,  at  Mr.  Jay's,  Hotel  d^Or- 
lecms^  and  spent  the  whole  day  in  discussions  about  the  fisheij  and 
the  Tones.  I  proposed  a  new  article  concerning  the  fishery ;  it  was 
discussed  and  turned  in  every  light,  and  multitudes  of  amendments 
proposed  on  each  side,  and,  at  la^,  tne  article  drawn  as  it  was  finally 
agreed  to.** 

That  article,  as  finally  agreed  to,  will  be  found  at  p.  108  in  the  pre- 
liminary articles  of  the  treaty  between  Great  Britain  and  the  United 
States.  They  begin  at  p.  107  and  are  expressed  to  be  the  articles 
agreed  upon  between  the  Commissioners  as  a  treaty  of  peace,  and  not 
to  be  concluded  until  the  terms  of  peace  should  be  agreed  upon  be- 
tween Great  Britain  and  France.  The  third  article  is  that  which 
relates  to  the  fisheries : — 

"  It  is  agreed,  that  the  people  of  the  United  States  shall  continue  to 
enjoy  unmolested  the  right  to  take  fish  of  every  kind  on  the  Grand 
Bank,  and  on  all  the  other  banks  of  Newfoundland ;  also  in  the  Gulf 
of  St  Lawrence,  and  at  all  other  places  in  the  sea,  where  the  inhabit- 
ants of  both  countries  used  at  any  time  heretofore  to  fish.  And  also 
that  the  inhabitants  of  the  United  States  shall  have  liberty  to  take 
fish  of  every  kind  on  such  part  of  the  coast  of  Newfoundland,  as  Brit- 
ish fishermen  shall  use,  (but  not  to  dry  or  cure  the  same  on  that 
island),  and  also  on  the  coasts,  bays,  and  creeks  of  all  other  of  His 
Britannic  Majesty's  dominions  in  America,  and  that  the  American 
fishermen  shall  have  liberty  to  dry  and  cure  fish  in  any  of  the  un- 
settled bays  harbors  and  creeks  of  Nova  Scotia,  Mae:dalcn  Islands, 
and  Labrador,  so  long  as  the  same  shall  remain  unsettled ;  but  so  soon 
as  the  same  or  either  of  them  shall  be  settled,  it  shall  not  be  lawful 
for  the  said  fishermen  to  dry  or  cure  fish  at  such  settlement,  without 
a  previous  agreement  for  that  purpose  with  the  inhabitants  proprie- 
tors or  possessors  of  the  ground." 

That  is  the  portion  of  the  treaty  of  1783  which  admits  the  right  of 
fishing  on  the  Grand  Banks  and  in  the  Gulf  of  St.  Lawrence  and 
other  places  in  the  sea,  and  gives  liberty  to  take  fish  on  certain  parts 
of  the  coast  of  Newfoundland  and  of  other  parts  of  His  Britannic 
Majesty's  dominions  in  America. 

We  have  it  in  evidence  that  Mitchell's  map  of  this  part  of  North 
America  was  before  the  negotiators  of  this  treaty,  and  I  will  ask  the 
Court  to  look  at  Mitchell's  map  which  shows  the  bays  as  marked.  The 
Court  observes  that  by  this  treaty  the  general  leave  is  given  to  take 
fish  not  only  on  such  parts  of  the  coast  of  Newfoundland  as  British 
fishermen  use,  but  also  on  "  the  coasts,  bays  and  creeks  of  all  other  of 
His  Britannic  Majesty's  dominions  in  America."  I  will  ask  the  mem- 
bers of  the  Court  kindly  to  look  at  this  map,  which  will  be  found  in 
the  pocket  of  the  atlas  forming  part  of  the  British  Case.  It  is  some- 
what cumbrous,  but  one  can  get  the  most  material  part  by  folding  it. 
It  will  be  seen  there  that  the  delineation  shows  on  the  coast  of  New* 
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foundland,  taking  the  west  coast,  and  running  down  from  the  north, 
the  Bay  of  Islands — that  bay  which  I  have  already  mentioned — Port 
Harbour  (Port-au-Port  is  the  exact  name,  I  think),  St.  Greorges  Bay, 
whidi  would  be  on  what  was  called  the  French  coast,  and  then,  com- 
ing around  to  the  south  coast  there  is  the  Bay  of  Despair,  Fortune 
Bay,  with  regard  to  which  a  controversy  between  the  two  countries 
arose  in  the  year  1878  in  consequence  of  the  action  of  certain  New- 
foundland fishermen,  who  took  the  law  into  their  own  hands  with 
reference  to  seine  fishing  by  United  States  fishermen  at  Fortune  Bay, 
the  Bay  of  Placentia,  and  St.  Mary's  Bay.  If  it  would  be  more  con- 
venient for  the  Court  we  have  another  copy  of  this  map  which  we 
can  hand  up. 

Judge  Gray  :  I  think  most  of  us  are  familiar  with  these  locations. 
We  have  the  maps  in  the  pocket  of  the  book,  and  are  just  tracing  out 
the  locations  on  this  smaller  map. 

Sir  Robert  Finlat:  Then  passing  over  to  the  coast  on  the  other 
side  of  the  Gulf  of  St.  Lawrence,  there  is  the  Bay  of  Chaleurs,  which 
is  constantly  mentioned  throughout  the  history  of  this  case,  the  Bay 
of  Miramichi,  and  last  of  all  the  Bay  of  Fundy,  which  is  on  the 
north  side  of  the  peninsula  of  Nova  Scotia,  and  is  bounded  on  the 
other  side  partly  by  British  territory  and  partly  by  the  State  of 
Maine,  one  of  the  United  States. 

This  is  a  map  which  appears  to  have  been  before  the  negotiators, 
as  will  be  seen  by  referring  to  the  bottom  of  p.  103  and  the  top 
of  p.  104  of  the  British  Case.  I  read,  starting  at  the  bottom  of  p. 
103:— 

21  "Maps  of  the  coasts  had  been  published  before  that  date. 

Of  these,  probably  the  most  important  were  a  wall  map 
known  as  Mitchefrs  map  (1755),  and  a  book  of  maps  called  'The 
American  Atlas,'  prepared  by  '  Thomas  Jeffreys,  geographer  to  the 
King  and  others.'  In  the  appendix  to  this  Case  will  be  found  repro- 
ductions of  Mitchell's  map,  and  of  such  of  Jeffreys'  maps  as  cover  the 
territory  in  question.  Not  only  were  these  maps  availaUe  to  the 
negotiators  in  1783,  but  the  report  of  the  American  Commissioners 
proves  that  the  Mitchell  map  was  actually  being  used  by  them  during 
the  negotiations.  They  said : — ^  The  map  used  in  the  course  of  our 
negotiations  was  Mitchell's.'" 

Jeffreys'  map  is  also  printed,  but  I  will  not  occupy  the  time  of  the 
Court  by  referring  further  to  it 

My  submission  to  the  Court  is  that  the  reference  to  bays  in  that 
clause  refers  to  the  bays  as  they  are  indicated  on  such  maps  as  those 
I  have  mentioned,  and  that  all  the  surrounding  circumstances  show 
that  the  more  limited  ideas  as  to  the  extent  of  control  of  waters 
adjoining  coasts  had  not  at  that  date  been  accepted;  and  the  mention 
of  3  leagues,  and  of  a  greater  number  of  leagues  from  the  coast,  shows 
that  much  wider  ideas  were  then  current  as  to  the  possible  extent  of 
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control  than  have  in  very  many  cases  since  then  been  accepted.  My  sub- 
mission to  the  Court  is  that,  looking  at  that  treaty  of  1783.  the  bays 
there  referred  to  are  the  bays  using  the  term  in  the  ordinary  sense, 
and  that  you  cannot,  having  regard  to  the  state  of  opinion  then  as  to 
territorial  limits,  possibly  introduce  the  limitation  which  is  proposed 
by  the  United  States  as  a  possible  mode  of  confining  the  interpreta- 
tion of  the  word  bays  as  it  occurs  in  the  treaty  of  1818. 

At  p.  104  of  the  Appendix  to  the  British  Counter-Case  will  be 
found  an  interesting  discussion,  as  recorded  in  Mr.  John  Adams* 
diary  with  reference  to  the  distinction  between  "  right "  and  "  liberty." 
The  Court  has  observed  that  Mr.  Adams  first  introduced  the  two 
phrases  "right"  and  "liberty."  He  introduced  the  word  "right" 
with  reference  to  the  right  to  fish.  He  introduced  the  word  "  liberty  " 
with  reference  to  the  liberty  to  dry  and  cure  fish  upon  the  coasts. 
And  at  p.  104  of  the  British  Counter-Case  Appendix  there  is  this 
discussion  with  reference  to  these  words  which,  as  the  Court  have 
observed,  were  ultimately  adopted  and  applied  to  the  right  of  fish- 
ing on  the  banks  and  the  liberty  of  fishing  in  other  places  nearer 
dioi-e.    It  is  the  third  paragraph  on  p.  104 : — 

"  Upon  the  return  of  the  other  ffentleman,  Mr.  Strachey  proposed 
to  leave  out  the  word  right  of  nshing  and  make  it  Uherty.  Mr. 
Fitzherbert  said  the  word  right  was  an  obnoxious  expression.  Upon 
this  I  rose  up  and  said,  gentlemen,  is  there  or  can  there  be  a  clearer 
right  ?  In  former  treaties,  that  of  Utrecht,  and  that  of  Paris,  France 
and  England  have  claimed  the  right,  and  used  the  word.  When 
God  Almighty  made  the  Banks  of  Newfoundland  at  three  hundred 
leagues  distance  from  the  people  of  America,  and  at  six  liundred 
leagues  distance  from  those  of  France  and  England,  did  He  not  give 
as  good  right  to  the  former  as  to  the  latter?  If  Heaven,  in  the  crea- 
tion, gave  a  right,  it  is  ours  at  least  as  much  as  yours.  If  occupation, 
use,  and  possession  give  a  right,  we  have  it  as  clearly  as  you.  If  war 
and  blood  and  treasure  give  a  right,  ours  is  as  good  as  yours." 

The  right  is  recognised  on  the  banks  and  in  the  sea.  The  liberty 
is  given  nearer  shore.  And  the  discussion  which  is  recorded  in  Mr. 
Adams'  diary  with  reference  to  the  difference  between  the  right  and 
liberty  emphasises  that  distinction,  which  he  himself  first  suggested 
in  the  article  drafted  in  the  terms  which  I  have  called  to  the  atten- 
tion of  the  Court. 

I  need  not  refer  to  the  treaty  of  1783  itself,  which  is  set  out  in  the 
British  Case  Appendix  at  p.  12,  because  it  foUows  exactly  these  pre- 
liminary articles.  It  recognised  the  independence  of  the  United 
States,  it  recognised  boundaries  and  it  gave  these  rights  with  regard 
to  the  fishing  on  the  banks  and  those  liberties  with  regard  to  fishing 
in  other  places.  That  treaty  was  executed  on  the  23rd  September, 
1783,  and  on  the  same  day  there  was  executed  a  treaty  between  Great 
Britain  and  France,  the  Treaty  of  Versailles,    That  is  in  the  British 
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Case  Appendix  at  p.  11.  The  only  reason  for  referring  to  that  treaty 
is  this:  that  at  subsequent  stages  discussion  arose,  in  which  the  United 
States  themselves  became  implicated  in  1822,  with  regard  to  the 
nature  of  the  rights  that  the  French  had  upon  the  French  shore.  On 
reference  to  this  Treaty  of  Versailles,  at  p.  11,  it  will  be  found  that 
the  grant  in  the  case  of  France  was  a  grant  of  a  very  different  nature 
from  that  which  was  made  in  the  case  of  the  United  States.  The 
treaty  itself,  so  far  as  it  is  material,  is  at  the  top  of  p.  11  of  the 
British  Case  Appendix.  The  declarations  of  the  British  and 
French  Kings  accompanying  the  treaty  are  at  the  bottom  of  the 
page.  Article  5  is  the  article  which  modified  the  boundaries  of  the 
shore  on  which  the  French  might  exercise  the  right"  of 
22  fishing.  The  Court  will  recollect  I  pointed  out  that  it  ex- 
isted under  the  Treaty  of  Utrecht  from  Cape  Bonavista,  round 
to  Point  Rich.  By  this  article  5  these  limits  are  substituted:  from 
Cape  St.  John  to  Cape  Ray ;  so  that  a  portion  was  given  up  by  the 
French  on  the  east  coast  and  a  portion  was  added  to  them  upon  the 
west  coast.  I  have  no  doubt  that  the  matter  is  familiar  to  the  Court, 
and  I  shall  not  stop  to  dilate  upon  it.  A  glance  at  the  map  makes  it 
clear  in  a  moment.  The  rights  are  shifted  round  northward  on  the 
east  coast,  and  further  south  upon  the  west  coast;  and  that  hence- 
forth was  the  French  coast. 

Then  come  the  declarations  that  are  in  this  connection  probably 
most  important : — 

"The  King  having  entirely  agreed  with  His  Most  Christian 
Majesty  upon  the  articles  of  the  definitive  treaty,  will  seek  every 
means  which  shall  not  only  insure  the  execution  thereof,"  etc. 

"  To  this  end,  and  in  order  that  the  fishermen  of  the  two  nations 
may  not  give  cause  for  daily  quari^ls.  His  Britannic  Majesty  will 
take  the  most  positive  measures  for  preventing  his  subjects"  from 
interrupting:  in  any  manner,  by  their  competition,  the  fishery  of  the 
French,  during  the  temporary  exercise  of  it  which  is  granted  to  them 
upon  the  coasts  of  the  Island  of  Newfoundland ;  and  he  will,  for  this 
purpose,  cause  the  fixed  settlements  which  shall  be  formed  there, 
to  be  removed.  His  Britannic  Majesty  will  give  orders,  that  the 
French  fishermen  be  not  incommoded,  in  cutting  the  wood  necessary 
for  the  repair  of  their  scaffolds,  huts,  and  fishing- vessels." 

Then:— 

"  The  thirteenth  article  of  the  treaty  of  Utrecht,  and  the  method 
of  carrying  on  the  fishery  which  has  at  all  times  been  acknowledged, 
shall  be  the  plan  upon  which  the  fishery  shall  be  carried  on  there; 

..        Ill  .1  i».^*  I  'jI  1  it  t:^  t       /»    1 
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lliat  formed  a  long  standing  subject  of  difference  between  Ghreat 
BritAin  and  Franoe— differences  wWch  have  been  happily  removed 
by  recent  treaty.  It  was  contended  by  the  French  that  the  right 
vbich  they  liad  upon  that  bit  of  the  coast  from  Cape  St  John  around 
to  Cape  Ray  was  an  exclusive  right;  and  I  think  that,  in  fact,  the 
French  were  not  interfered  with  in  the  exercise  of  their  right  upon 
that  portion  of  the  coast 

Judge  Gray  :  The  treaty  itself  does  not  speak  of  it  as  an  exclusive 
right 

Sir  RoBEBT  Finlay:  It  does  not;  but  then  there  is  the  accompany- 
ing declaration,  and  it  was  for  that  reason  that  I  referred  to  the 
declaration  along  with  the  treaty.  It  is  possibly  a  little  ambiguous, 
for  it  says  that  the  British  subjects  shall  not  molest  by  their  compe- 
tition, or  shall  not  interrupt  in  any  manner  by  their  competition,  the 
fishery  of  the  French,  during  the  temporary  exercise  of  it  which  is 
granted  to  them  upon  the  coast  of  the  Island  of  Newfoundland.  One 
is  happily  able  to  refer  to  this  as  a  dead  controversy,  so  far  as  Great 
Britain  and  France  are  concerned.  It  remained  an  open  question, 
and  gave  a  great  deal  of  trouble  to  both  nations  for  a  very  long 
time,  but  now  it  is  happily  settled.  France  maintained  that  that 
meant  that  while  the  fishing  season  went  on  they  were  not  to  be  inter- 
fered with,  and  that  it  was  practically  an  exclusive  fishery. 

That  was  the  view  which  they  took,  and  the  Court  will  find  that  in 
1822  the  United  States  were  to  some  extent  dragged  into  this  contro- 
versy, because  the  French  cruisers  warned  off  United  States  vessels 
from  the  bays  upon  the  west  coast  of  Newfoundland,  and  the  United 
States  Government  wrote  several  despatches,  which  it  will  be  very 
material  indeed  to  refer  to  in  connection  with  the  question  of  British 
jurisdiction  upon  the  coast,  and  the  question  of  whether  the  right  to 
make  regulations  has  been  taken  away,  as  is  now  suggested,  from  the 
British  Government,  in  the  grant  which  is  made  under  the  treaty 
with  the  United  States  of  America. 

That  concludes  what  I  have  to  say  with  regard  to  the  treaty  of 
1783  and  its  surrounding  circumstances. 

I  pass  on  to  an  incident  which  occurred  in  the  year  1793,  which  is 
extremely  material  on  the  very  important  question  of  what  are  bays. 

T.%     ^1«a4>    «rAO«>    f>kAr>A    TD-QQ     f.VlA    CA1711«*A    ^-f     O     TTOCCi^l     ITI    "HAla-Wfirft    T^RV.    the 
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land,  to  the  point  where  it  becomes  6  miles  across,  is  30  miles ;  and 
this  is  the  bay  which  formed  the  subject  of  discussi<Hi  in  1783. 

In  the  Appendix  to  the  British  Case,  at  p.  54,  will  be  found  Mr. 
Jefferson's  letter  on  this  subject,  addressed  to  the  French  Minister. 
The  capture  had  been  made  by  a  French  frigate  of  a  British  ship, 
the  "  Grange,"  and  Mr.  Jefferson  writes,  on  the  15th  May,  1793,  in 
these  terms: — 

"'  The  capture  of  the  British  ship  '  Grange,'  by  the  French  frigate 
'  I'Embuscade,'  within  the  Delaware,  has  been  the  subject  of  a  former 
letter  to  you.  On  full  and  mature  consideration,  the  Government 
deems  the  capture  to  have  been  unquestionably  within  its  jurisdiction ; 
and  that,  according  to  the  rules  of  neutrality,  and  the  protection  it 
owes  to  all  persons  while  within  its  limits,  it  is  bound  to  see  that  the 
crew  be  liberated,  and  the  vessel  and  cargo  restored  to  their  former 
owners.  The  Attorney-General  of  the  United  States  has  made  a 
statement  of  the  grounds  of  this  determination,  a  copy  of  which  I 
have  the  honour  to  enclose  you.  I  am,  in  consequence,  charged  by 
the  President  of  the  United  States  to  express  to  you  his  expectation, 
and,  at  the  same  time,  his  confidence,  that  you  will  be  pleased  to  take 
immediate  and  effectual  measures  for  having  the  ship  '  Grange '  and 
her  cargo  restored  to  the  British  owners,  and  the  persons  taken  on 
board  her  set  at  liberty. 

"  I  am  persuaded.  Sir,  you  will  be  sensible,  on  mature  consideration, 
that,  in  forming  these  determinations,  the  Government  of  the  United 
States  has  listened  to  nothing  but  the  dictates  of  immutable  justice: 
They  consider  the  rigorous  exercise  of  that  virtue,  as  the  surest  means 
of  preserving  perfect  harmony  between  the  United  States  and  the 
Powers  at  war." 

Then  follows  the  report  of  the  Attorney-General,  which  was  en- 
closed in  that  letter  from  Mr.  Jefferson,  the  Secretary  of  State,  to 
the  French  Government.  The  report  of  the  Attorney-General  states, 
beginning  with  the  third  paragraph : — 

"  That,  from  tide  water,  to  the  distance  of  about  60  miles  from  the 
Atlantic  Ocean,  it  is  called  the  River  Delaware; 

"  That,  at  this  distance  from  the  sea,  it  widens  and  assumes  the 
name  of  the  Bay  of  Delaware,  which  it  retains  to  the  mouth ; 

"  That  its  mouth  is  formed  by  the  Capes  Henlopen  and  May ;  the 
former  belonging  to  the  State  of  Delaware,  in  property  and  jurisdic- 
tion, the  latter  to  the  State  of  New  Jersey ; 

"  That  the  Delaware  does  not  lead  from  the  sea  to  the  dominions 
of  anv  foreign  nation; 

"  That,  from  the  establishment  of  the  British  provinces  on  the 
banks  of  the  Delaware  to  the  American  revolution,  it  was  deemed  the 
peculiar  navigation  of  the  British  Empire ; 

^  "  That,  by  Sie  treaty  of  Paris,  on  the  third  day  of  September,  1783, 
His  Britannic  Majesty  relinquished,  with  the  privity  of  France,  the 
sovereignty  of  those  provinces,  as  well  as  of  the  other  provinces  and 
colonies ; 

"And  that  the  *  Grange '  was  arrested  in  the  Delaware,  within  the 
capeSy  before  she  had  reached  the  sea,  after  her  departure  from  the 
port  of  Philadelphia, 
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**  It  is  a  principle,  firm  in  reason,  supported  bv  the  civilians,  and 
tacitly  approved  in  the  document  transmitted  by  the  French  Minister, 
that,  to  attack  an  enemy  in  a  neutral  territory,  is  absolutely  imlawfuh 

"Hence  the  inquiry  is  reduced  to  this  simple  form,  whether  the 
place  of  seizure  was  in  the  territory  of  the  United  States  ? 

^'  From  a  question  originating  under  the  foregoing  circumstances, 
is  obviously  and  properly  excluded  every  consideration  of  a  dominion 
over  the  sea.  The  solimty  of  our  neutral  right  does  not  depend,  in 
this  case,  on  any  of  the  various  distances  claimed  on  that  elment  bv 
different  nations  possessing  the  neighbouring  shore;  but  if  it  dia, 
the  field  would  probably  be  found  more  extensive,  and  more  favour- 
able to  our  demand,  than  is  supposed  by  the 'document  above  referred 
to.  For  the  necessary  or  natural  law  of  nations,  unchanged  as  it  is, 
in  this  instance,  by  any  compact  or  other  obligation  of  the  United 
States^  will,  perhaps,  when  combined  with  the  treaty  of  Paris  in 
1783,  justify  us  in  attaching  to  our  coasts  an  extent  into  the  sea  be- 
yond the  reach  of  cannon  shot. 

"  In  like  manner  is  excluded  every  consideration,  how  far  the  spot 
of  seizure  was  capable  of  being  defended  by  the  United  States.  For, 
although  it  will  not  be  concecfed  that  this  could  not  be  done,  yet  will 
it  rather  appear,  that  the  mutual  rights  of  the  States  of  New  Jersey 
and  Delaware,  up  to  the  middle  of  the  river,  supersede  the  necessity 
of  such  an  investigation. 

"  No ;  the  comer  stone  of  our  claim  is,  that  the  United  States  are 
proprietors  of  the  lands  on  both  sides  of  the  Delaware,  from  its  head 
to  its  entrance  into  the  sea. 

^  The  high  ocean,  in  ffeneral^  it  is  true,  is  unsusceptible  of  becoming 

property.^' 

Then  I  need  not  read  the  number  of  extracts  which  are  given  in 
support  of  that  proposition;  but  one-third  from  the  bottom  of  the 
page  he  proceeds  to  deal  with  the  question  of  bays : — 

It  would  seem,  however,  that  the  spot  of  seizure  is  attempted  to  be 
withdrawn  from  the  protection  of  these  respectable  authorities,  as 

beingin  the  Bay  of  Delaware,  instead  of  the  River  Delaware. 
24  "  Who  can  seriously  doubt  the  identity  of  the  River  and 

Bay  of  Delaware?  How  often  are  different  portions  of  the 
same  stream  denominated  differently?  This  is  sometimes  accidental; 
sometimes,  for  no  other  purpose  than  to  assist  the  intercourse  be- 
tween man  and  man,  by  easy  distinctions  of  space.  Are  not  this 
river  and  this  bav  fed  by  the  same  springs  from  the  land,  and  the 
same  tides  from  the  ocean  ?  Are  not  both  doubly  flanked  by  the  ter- 
ritory of  the  United  States?  Have  any  local  laws,  at  any  time,  pro- 
videa  variable  arrangements  for  the  river  and  the  bay  ?  Has  not  the 
jurisdiction  of  the  conti^ous  States  been  exercised  equally  on  both  ? 
"But  suppose  that  the  river  was  dried  up,  and  the  hay  alone 
remained  .  .  .  J" 

Thus  eliminating  the  question  of  the  river  altogether, — 

"  Grotius  continues  the  argument  of  the  7th  section,  of  the  3d  chap- 
ter, of  the  2d  books  above  cited,  in  the  following  words : 

"  *  By  this  instance  it  seems  to  appear,  that  the  property  and  do- 
minion of  the  sea  might  belong  to  him  who  is  in  possession  of  the 
lands  on  both  sides,  though  it  be  open  above,  as  a  gulf,  or  above 
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and  below,  as  a  strait ;  provided  it  is  not  so  great  a  part  of  the  sea, 
that,  when  compared  with  the  lands  on  both  sides,  it  cannot  be  sup- 

Eosed  to  be  some  part  of  them.  And  now,  what  is  thus  lawful  to  one 
ing  or  people,  may  be  also  lawful  to  two  or  three,  if  they  have  a 
mind  to  take  possession  of  a  sea,  thus  enclosed  within  their  lands: 
for  it  is  in  this  manner  that  a  river,  which  separates  two  nations, 
has  first  been  possessed  by  both,  and  then  divided.' " 

Then  he  quotes  PuflFendorflF : — 

"  The  gulfs  and  channels,  or  arms  of  the  sea,  are,  according  to  the 
regular  course,  supposed  to  belong  to  the  people  with  whose  lands 
thev  are  encompassed." 

"  Valin,  in  b.  5,  tit.  1,  p.  685,  of  his  commentary  on  the  marine 
ordonnance  of  France,  virtually  acknowledges  that  particular  seas 
may  be  appropriated.  After  reviewing  the  contest  between  Grotius 
and  Selden,  he  says,  '  S'il  (Selden)  s'en  fut  done  tenu  Ik,  ou  plutot, 
s'il  eut  distingu6  I'ocean  des  mers  particuli^res,  et  meme  dans  I'ocean 
I'^tendue  de  mer,  qui  doit  etre  censee  appartenir  aux  Souverains  des 
cotes,  qui  en  sont  baign^es,  sa  victoire  eut  ^te  complette.' 

"These  remarks  may  be  enforced  by  asking,  what  nation  can  be 
injured  in  its  rights,  by  the  Delaware  being  appropriated  to  the 
United  States?  And  to  what  degree  may  not  the  United  States  be 
injured,  on  the  contrary  ground?  It  communicates  with  no  foreign 
dominion ;  no  foreign  nation  has  ever  before,  exacted  a  community  of 
right  in  it,  as  if  it  were  a  main  sea :  under  the  former  and  present 
Governments,  the  exclusive  jurisdiction  has  been  asserted;  oy  the 
very  first  collection  law  of  the  United  States,  passed  in  1789,  the 
county  of  Cape  May,  which  includes  Cape  May  itself,  and  all  the 
waters  thereof,  theretofore  within  the  jurisdiction  of  the  State  of 
New  Jersey,  are  comprehended  in  the  district  of  Bridgetown;  the 
whole  of  the  State  of  Delaware,  reaching  to  Cape  Henlopen,  is  made 
one  district.  Nay,  unless  these  positions  can  be  maintained,  the  Bay 
of  Chesapeake,  which,  in  the  same  law,  is  so  fully  assumed  to  ble 
within  the  United  States,  and  which,  for  the  length  of  the  Virginia 
territory,  is  subject  to  the  process  of  several  counties  to  any  extent, 
will  become  a  rendezvous  to  all  the  world,  without  any  possible  con- 
trol from  the  United  States.  Nor  will  the  evil  stop  here.  It  will 
require  but  another  short  link  in  the  process  of  reasoning,  to  disap- 
propriate the  mouths  of  some  of  our  most  important  rivers.  If,  as 
Vattel  inclines  to  think  in  the  294th  section  of  his  first  book,  the 
Romans  were  free  to  appropriate  the  Mediterranean,  merely  because 
they  secured,  by  one  single  stroke,  the  immense  range  of  their  coast, 
how  much  stronger  must  the  vindication  of  the  United  States  be, 
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of  the  effect  of  the  position  of  that  country  with  regard  to  Delaware 
Bay,  by  saying  that  they  rest  on  the  assertion  of  dominion  and 
acquiescence,  but  when  that  question  arose  in  1793  they  rested  upon 
the  ground  of  immutable  justice  in  the  letter  of  the  Secretary  of  State. 
They  were  then  arguing  on  the  principle,  and  I  most  respectfully 
submit  that  it  is  not  open  to  the  United  States  to  get  rid  of  this  case 
of  the  Bay  of  Delaware  by  saying  that  it  is  to  be  treated  as  a  special 
case  standing  by  itself  and  resting  upon  the  doctrine  of  acquiescence. 
It  is  not  put  upon  that  ground ;  it  is  put  upon  the  ground  of  right, 
and  I  say  it  destroys  the  contention  that  only  bays  not  more  than  6 
miles  wide  at  the  entrance,  can  be  appropriated  or  be  regarded  as 
the  territory  of  the  particular  state  within  whose  dominion  the  waters 
of  the  bay  are  situated.  The  Court  has  to  observe  that  in  the  argu- 
ment of  the  Attorney-General  reference  was  made  to  Chesapeake 
Bay.     I  would  ask  the  Court  to  look  at  the  map  of  Chesapeake  Bay. 

It  is  No.  10  in  the  Atlas  annexed  to  the  British  Case.  There 
25         it  will  be  found  that  the  entrance  to  Chesapeake  Bay  is  12 

miles  across  from  Cape  Henry  to  the  little  islands  near  Cape 
Charles  on  the  north  side  of  the  entrance,  and  that  there  is  a  length 
of  114  miles  before  you  reach  a  point  where  the  bay  is  not  more  than 
C  miles  across,  and  I  shall  have  by  and  bye  to  call  the  attention  of 
the  Court,  when  I  come  to  deal  with  the  authorities,  to  a  decision 
of  the  Commissioners  of  Claims,  arising  out  of  the  civil  war  in 
America,  with  regard  to  a  seizure  in  Chesapeake  Bay.  Chesapeake 
Bay  was  held,  on  the  same  class  of  reasoning,  to  be  territorial  water, 
and  the  suggestion  that  Chesapeake  Bay  was  a  part  of  the  open  sea 
was  rejected  on  the  very  ground  on  which  the  claim  of  the  United 
States  to  Delaware  Bay  was  successfully  asserted  in  the  year  1793. 

At  the  same  time,  or  nearly  at  the  same  time,  there  arose  another 
question  in  reference  to  bays  and  seizures  in  bays  on  the  coasts  of  the 
United  States  in  the  case  of  a  vessel  called  the  "  Fanny."    The  letter 
in  regard  to  the  "  Fanny  "  states  the  position  assumed  by  the  United 
States  on  the  subject  of  bays.    It  emphasizes  the  point  which  I  have 
ventured  to  make  as  to  the  fact  that  gulfs  and  bays  must  be  looked 
at  by  themselves,  and  apart  from  any  measures  that  may  be  adopted, 
provisional  or  otherwise,  with  regard  to  the  distance  from  the  open 
coast  which  is  to  be  treated  as  territorial  waters.     That  letter  will  be 
found  on  p.  56  of  the  Appendix  to  the  British  Case.     It  is  a  letter 
again    from   Mr.  Jefferson,  the  United  States  Secretary  of  State,  a 
little  later  in  the  same  year,  on  the  '8th  November,  1793,  addressed  to 
th^  fTmRiich  Minister!— 
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"  It  is  certain  that  heretofore  they  have  been  much  divided  in 
opinion  as  to  the  distance  from  their  sea-coasts,  to  which  they  mi^ht 
reasonably  claim  a  right  of  prohibiting  the  commitment  of  hostilities. 
The  greatest  distance  to  which  any  respectable  assent  among  nations 
has  been  at  any  time  given,  has  been  the  extent  of  the  human  sight, 
estimated  at  upwards  of  twenty  miles,  and  the  smallest  distance,  I 
believe,  claimed  by  any  nation  whatever,  is  the  utmost  range  of  a 
cannon  ball,  usually  stated  at  one  sea-league.  Some  intermediate 
distances  have  also  been  insisted  on^  and  that  of  three  sea-leagues  has 
some  authoritv  in  its  favour.  The  character  of  our  coast,  remark- 
able in  considerable  parts  of  it  for  admitting  no  vessels  of  size  to 
pass  near  the  shores,  would  entitle  us,  in  reason,  to  as  broad  a  margin 
of  protected  navigation,  as  any  nation  whatever.  Not  proposing, 
however^  at  this  time,  and  without  a  respectful  and  frieftdly  com- 
munication with  the  powers  interested  in  this  navigation,  to  fix  on 
the  distance  to  which  we  may  ultimately  insist  on  the  right  of  protec- 
tion, the  President  gives  instructions  to  the  officers,  acting  under  his 
authority,  to  consider  those  heretofore  given  them  as  restrained  for 
the  present  to  the  distance  of  one  sea-league,  or  three  geographical 
miles  from  the  sea  shores.  This  distance  can  admit  of  no  opposition, 
as  it  is  recognised  by  treaties  between  some  of  the  powers  with  whom 
we  are  connected  in  commerce  and  navigation,  and  is  as  little  or  less 
than  is  claimed -by  any  of  them  on  their  own  coasts. 

"  Future  occasions  will  be  taken  to  enter  into  explanations  with 
them,  as  to  the  ulterior  extent  to  which  we  may  reasonably  carry  our 
jurisdiction.  For  that  of  the  nvers  and  bays  of  the  United  States, 
the  laws  of  the  several  states  are  understood  to  have  made  provision, 
and  they  are,  moreover,  as  being  land-locked,  within  the  body  of  the 
United  States. 

"  Examining,  by  this  rule,  the  case  of  the  British  brig  '  Fanny,' 
taken  on  the  8th  of  May  last,  it  appears  from  the  evidence,  that  the 
capture  was  made  four  or  five  miles  from  the  land,  and  consequently 
without  the  line  provisionally  adopted  by  the  President,  as  before 
mentioned." 

The  Court  will  observe  that  Mr.  Jefferson  there  distinguishes 
between  the  case  of  a  line,  whatever  it  may  be,  to  be  adopted  upon 
the  open  coast  and  the  coast  of  bays  and  gulfs,  and  that  he  insists 
upon  the  right  of  the  United  States  with  regard  to  bays  and  gulfs, 
as  being  land-locked,  to  be  considered  within  their  territory.  These 
incidents  in  1793  are  very  significant  when  they  are  coupled  with 
what  happened  next  year  in  the  shape  of  a  treaty  between  Great 
Britain  and  the  United  States,  But  before  I  refer  to  that  I  think  I 
should  just  touch  upon  a  letter  of  the  same  date  as  that  to  the  French 
Minister,  addressed  by  Mr.  Jefferson  to  the  British  Minister  at  Phil- 
adelphia. I  need  not  read  the  letter  at  length.  It  is  very  much  to 
the  same  effect  as  that  to  the  French  Minister,  although  the  expres- 
sions are  not  quite  the  same.  He  refers  to  the  great  differences  of 
opinion  then  existing  on  this  subject  Referring  to  p.  57  of  the 
Appendix  to  the  British  Case,  he  says  that — 

"The  greatest  distance  to  which  any  respectable  assent  among 
nations  has  been  at  any  time  given  has  been  the  extent  of  the  human 
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sifiii^  estimated  at  upwards  of  20  miles,  and  the  smallest  distance, 
I  believe,  claimed  by  any  nation  whatever  is  the  utmost  range  of  a 
cannon  ball,  usually  stated  at  one  sea  league/' 

26  Then,  in  very  similar  terms,  or  in  almost  identical  terms,  he 

goes  on  to  say  that  the  coast,  and  the  rivers  and  bays  of  the 
United  States,  as  being  land-locked,  are  within  the  body  of  the 
United  States. 

Then,  in  the  next  year,  we  find  that  a  treaty  is  entered  into  which 
is  set  out  at  p.  23  of  this  same  Appendix  to  the  British  Case,  and  the 
second  paragraph  of  article  25  makes  provision  for  the  protection 
of  ships  or  goods  from  hostile  seizure  by  any  Power  with  whom  one 
of  the  parties  to  the  treaty  may  be  at  war  upon  the  coasts  of  either 
party  to  the  treaty.  The  treaty  begins  at  the  top  of  p.  16  of  the 
Appendix  to  the  British  Case.  It  is  generally  known  as  Jay's 
Treaty.  The  only  article  that  I  am  going  to  read  at  the  present 
time  is  article  25,  which  is  in  these  terms : — 

^^  Neither  of  the  said  parties  shall  permit  the  ships  or  goods  belong- 
ing to  the  subjects  or  citizens  of  the  other  to  be  taken  within  cannon 
shot  of  the  coast,  nor  in  any  of  the  bays,  ports,  or  rivers  of  their  ter- 
ritories, by  ships  of  war  or  others  having  commission  from  any 
Prince,  Republic,  or  State  whatever." 

Then  it  goes  on  to  provide  that,  if  anything  of  the  kind  happens, 
efforts  shall  be  made  to  obtain  redress.  I  most  respectfully  submit 
to  the  Court  that  it  is  impossible  to  read  article  25  of  the  treaty  of 
1794,  when  one  bears  in  mind  what  had  happened  in  1793  with  re- 
gard to  Delaware  Bay,  and  with  regard  to  the  general  assertion,  not 
only  as  to  Delaware  Bay,  but  also  as  to  Chesapeake  Bay  and  the  other 
land-locked  bays  on  the  coast  of  the  United  States,  as  not  being  in- 
tended to  secure  jurisdiction  within  such  bays  as  these,  whether  they 
were  situated  upon  the  coast  of  the  United  States  or  on  the  coast  of 
British  territory.  It  is  a  provision  that  seizures  shall  not  be  permit- 
ted within  bays  upon  the  territories  of  either  of  the  contracting 
parties.  I  do  put  it  that  such  a  treaty  as  that,  read  by  the  light  of 
these  recent  events,  throws  a  very  strong  light  indeed  upon  the  ques- 
tion whether  it  is  now  possible  for  the  United  States  to  limit  the 
natural  meaning  of  the  treaty  of  1818  by  saying  that  it  is  a  clearly 
recognised  doctrine  of  international  law  that  no  bay  is  territorial 
unless  its  entrance  is  not  more  than  6  miles  across,  and  that  the  words 
of  the  treaty  must  be  cut  down  to  territorial  waters  as  so  limited. 

Now,  let  us  come  down  to  what  took  place  in  1804  and  1806,  when, 
in  the  last  of  which  years,  an  abortive  attempt  was  made  to  enter  into 
a  treaty  between  Great  Britain  and  the  United  States  with  regard 
to  the  limits  in  which  the  British  should  exercise  the  right  of  stopping 
United  States  vessels  for  the  purpose  of  taking  off  sailors  who  were 
claimed  to  be  British  subjects,  and  who  might  be  impressed  for  the 
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service  of  His  Majesty's  Navy.  It  will  be  found  from  the  histories 
of  the  times  that  the  British  had  carried  the  assertion  of  the  privi- 
lege of  seizure  to  a  very  great  extent  during  these  years.  I  would 
refer  the  Court  to  such  a  well-known  work  as  the  "  Cambridge  Mod- 
em History  of  the  United  States,"  vol.  vii.  This  part  of  the  work 
is  written  by  Mr.  McMaster,  Professor  of  History  in  the  Pennsyl- 
vania University,  and  in  it  he  says : — 

"  Scarcely  had  this  law  been  passed,  when  the  act  of  a  British  naval 
officer  off  the  harbour  of  New  York  called  forth  another  measure  of 
retaliation  more  futile  still.  As  the  coasting  schooner  '  Richard ' 
was  approaching  Sandy  Hook  one  evening  in  April,  1806,  and  was 
less  than  half  a  mile  from  shore,  the  British  ship  '  Leander,'  which 
had  long  lain  in  the  offing,  fired  two  shots  across  her  bows  as  a  simal 
to  heave  to  and  be  searched.  The  '  Richard '  was  quickly  rounded : 
but  at  the  same  moment  a  third  ball  badly  directed  struck  "the  taffrail 
and  carried  off  the  head  of  the  helmsman.  In  New  York  excitement 
rose  high.  Flags  on  the  vessels  were  put  at  half  mast;  the  people 
wore  mourning;  a  public  funeral  was  given  to  the  murdered  man; 
and  resolutions  were  adopted,  denouncing  in  strong  terms  the  tame 
submission  of  the  Government.    The  President  did  what  he  could." 

I  only  refer  to  that  painful  incident  as  an  illustration  of  the  very 
high-handed  way  in  which  at  that  time  the  vessels  of  His  Majesty's 
Navy  were  exercising  the  right  of  stopping  United  States  vessels 
even  within  limits  which  would  universally  now  be  acknowledged  as 
territorial.  Of  course,  a  great  deal  of  discussion  took  place,  and  it 
was  this  very  question  which  ultimately  led  to  the  war  which  unfor- 
tunately broke  out  between  the  two  countries  in  1812. 

A  further  letter  that  I  desire  to  call  attention  to  is  one  written  bv 
Mr.  Jefferson  in  1804.  It  will  be  found  in  the  Appendix  to  the 
British  Case  at  p.  69.  It  is  dated  the  8th  September,  1804,  and  is 
from  Mr.  Jefferson,  the  President,  to  the  Secretary  of  the  Treasury: — 

"As  we  shall  have  to  lay  before  Congress  the  proceedings  of  the 
British  vessels  at  New  York,  it  wifl  be  necessary  for  us  to  say  to 
27  them  with  certainty  which  specific  aggressions  were  committed 
within  the  common  law,  which  within  the  Admiralty  juris- 
diction, and  which  on  the  high  seas.  The  rule  of  the  common  law  is 
that  wherever  you  can  see  from  land  to  land,  all  the  water  within 
the  line  of  sight  is  in  the  body  of  the  adjacent  country  and  within 
common  law  jurisdiction.    Thus,  if  in  this  curvature  v.^^'^TN,^^^^ 

you  can  see  from  a  to  6,  all  the  water  within  the  line  of  sight  is  within 
conmion  law  jurisdiction,  and  a  murder  committed  at  c  is  to  be  tried 
as  at  common  law.  Our  coast  is  generally  visible,  I  believe,  by  the 
time  you  get  within  about  twenty -five  miles.  I  suppose  that  at  New 
York  you  must  be  some  miles  out  of  the  Hook  beiore  the  opposite 
shores  recede  25  miles  from  each  other.  The  three  miles  of  maritime 
jurisdiction  is  always  to  be  counted  from  this  line  of  sight.  It  will 
be  necessary  we  should  be  furnished  with  the  most  accurate  chart 
to  be  had  of  those  shores  and  waters  in  the  neighbourhood  of  the 
Hook ;  and  that  we  may  be  able  to  ascertain  on  it  the  spot  of  every 
aggression," 
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Then,  on  the  17th  May,  1806,  Mr.  Madison  writes  a  letter,  which 
will  be  found  on  the  next  page  of  this  same  volume.  He  first  makes 
a  suggestion  with  regard  to  the  Gulf  Stream  as  a  possible  limit  which 
might  be  claimed  by  the  United  States,  and  then  proceeds : — 

"  In  defining  the  distance  protected  against  belligerent  proceeding, 
it  would  not,  perhaps,  be  unreasonable,  considering  the  extent  of  the 
United  States,  the  snoalness  of  their  coast,  and  the  natural  indication 
furnished  by  the  -well  defined  path  of  the  Gulf  Stream,  to  expect  an 
immunity  for  the  space  between  that  limit  and  the  American  shore. 
But  at  least  it  may  be  insisted  that  the  extent  of  the  neutral  im- 
munity should  correspond  with  the  claims  maintained  by  Great 
Britain,  around  her  own  territory.  Without  any  particular  inquiry 
into  the  extent  of  these,  it  may  be  observed,  1st.  That  the  British  Act 
of  Parliament  in  the  year  1726,  9  G.  II.  c.  35,  supposed  to  be  that 
called  the  Hovering  Act,  assumes,  for  certain  purposes  of  trade,  the 
distance  of  four  leases  from  the  shores.  2d.  That  it  appears  that, 
both  in  the  reign  of  James  I,  and  of  Charles  II,  the  security  of  the 
commerce  with  British  ports  was  provided  for  by  express  prohibi- 
tions, against  the  roving  or  hovering  of  belligerent  ships  so  near  the 
neutral  harbours  and  coasts  of  Great  Britain,  as  to  disturb  or  threaten 
vessels  homeward  or  outward  bound,  as  well  as  against  belligerent 
proceedings  generally,  within  an  inconvenient  approach  towards 
jJritish  territory. 

"  With  this  example,  and  with  a  view  to  what  is  suggested  by  our 
own  experience,  it  may  be  exi>ected  that  the  British  Government  will 
not  refuse  to  concur  in  an  article  to  the  following  effect: 

"*It  is  agreed  that  all  armed  vessels  belonging  to  either  of  the 
parties  engaged  in  war,  shall  be  effectually  restrained  by  positive 
orders,  ana  penal  provisions  from  seizing,  searching,  or  otherwise 
interriipting  or  disturbing  vessels  to  whomsoever  belonging,  whether 
outward  or  inward  bound,  within  the  harbours  or  the  chambers 
formed  by  headlands,  or  anywhere  at  sea,  within  the  distance  of  four 
leagues  from  the  shore,  or  from  a  right  line  from  one  headland  to 
another ;  it  is  further  agreed,  that,  by  like  orders  and  provisions,  all 
armed  vessels  shall  be  effectually  restrained  by  the  party  to  which 
they  respectively  belong,  from  stationing  themselves,  or  from  roving 
or  hovering  so  near  the  entry  of  any  of  the  harbours  or  coasts  of  the 
other,  ..." 

as  to  molest  vessels,  and  so  on.  I  will  read  every  word  of  this  if  it  is 
desired,  but  I  am  anxious  to  shorten  it,  and  I  am  only  calling  atten- 
tion to  the  salient  points.    The  last  sentence  is: — 

"  If  the  distance  of  four  leagues  cannot  be  obtained,  any  distance 
not  less  than  one  sea  league  may  be  substituted  in  the  article." 

That,  of  course,  is  a  very  sweeping  claim,  indeed,  because  it  does 
not  distinguish  between  gulfs  the  depth  of  which  is  great  in  com- 
parison with  the  width  at  the  mouth  and  gulfs  which  are  of  a  much 
more  open  character.  It  speaks  of  drawing  a  line  from  headland  to 
headland,  and  if  that  principle  had  been  adopted,  a  very  great  ex- 
tent of  the  coast  of  the  United  States  would  have  been  considered  to 
fall  within  it  as  being  made  up  of  a  number  of  open  bays  with  large 
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headlands  at  both  ends.  That  article  was,  of  course,  not  adopted, 
and  I  think  the  language  of  the  article  is  such  as  to  show  that  it  was 
thrown  out  rather  for  consideration  than  put  forward  as  a  definite 
article  which  might  be  expected  to  be  embodied  in  any  treaty.  If 
you  look  at  the  treaty  which  was  entered  into,  which  went  a  certain 
way,  but  which  never  was  confirmed,  and  which  will  be  found  at 
p.  24  of  the  Appendix  to  the  British  Case,  you  will  find  that  the  ques- 
tion of  bays  is  really  avoided  altogether.  What  the  parties  are  deal- 
ing with  is  the  one  question  of  the  stoppage  of  United  States  vessels 
by  British  men-of-war  which  had  been  found  so  vexatious,  and  which 
was  attended  with  results  so  unfortunate.  The  article  which  they 
entered  into,  and  which  is  article  12,  was  this : — 

28  "  And  whereas  it  is  expedient  to  make  special  provisions  re- 

specting the  maritime  jurisdiction  of  the  high  contracting 
parties  on  the  coast  of  their  respective  possessions  in  North  America 
on  acccount  of  peculiar  circumstances  belon^ng  to  those  coasts,  it  is 
agreed  that  in  all  cases  where  one  of  the  said  high  contracting  par- 
ties shall  be  engaged  in  war,  and  the  other  shall  be  at  peace,  the 
belli^rent  power  shall  not  stop  except  for  the  purpose  hereafter 
mentioned,  the  vessels  of  the  neutral  power,  or  the  unarmed  vessels  of 
other  nations,  within  five  marine  miles  from  the  shore  belonging  to 
the  said  neutral  power  on  the  American  seas." 

That  is  an  extract  from  the  12th  article  of  what  is  described  in  the 
heading  as  an  "  Unconfirmed  treaty  of  amity,  commerce,  and  navi- 
gation, between  His  Britannic  Majesty  and  the  United  States,"  the 
31st  December,  1806.  Then,  at  the  end  of  article  19,  there  is  this 
sentence : — 

"  Neither  of  the  said  parties  shall  permit  the  ships  or  goods  belong- 
ing to  the  subjects  or  citizens  of  the  other  to  be  taken  within  cannon 
diot  of  the  coast,  nor  within  the  jurisdiction  described  in  article  12, 
so  long  as  the  provisions  of  tiie  said  article  shall  be  in  force,  bv  ships 
of  war  or  others  having  commissions  from  any  Prince,  Republic,  or 
State  whatever." 

Then,  they  provide  for  exercising  the  right  to  secure  redress.  That 
treaty  is  confined  to  the  one  subject  of  the  right  to  st<Jp  vessels. 
Nothing  is  said  about  bays.  The  proposal  was  that  they  should  agree 
upon  a  limit  of  5  miles  from  the  coast  within  which  the  right  of 
stopping  vessels  should  not  be  exercised.  The  treaty  was  never  con- 
firmed, as  appears  from  Mr.  Madison's  letter  in  the  Appendix  to  the 
Counter-Case  of  the  United  States,  pp.  97  and  98,  and  which  bears 
date  the  3rd  February,  1807.  It  is  addressed  to  Mr.  Monroe  and  Mr. 
Pinkney,  the  Commissioners,  and  is  as  follows : — 

"The  turn  which  the  negotiation  has  taken  was  not  expected,  and 
excites  as  much  of  regret  as  disappointment.  The  conciliatory  spirit 
manifested  on  both  sides,  with  the  apparent  consistency  of  the  inter- 
ests of  Great  Britain,  with  the  right  of  the  American  flag,  touching 
impressments,  seemed  to  promise  as  much  success  to  your  efforts  on 
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that  subject  as  on  the  others ;  and  notwithstanding  ihe  perseverance 
of  the  British  cabinet  in  resisting  your  reasonable  propositions,  the 
hope  is  not  abandoned  that  a  more  enlightened  and  enlarged  policy 
will  finally  overcome  scruples,  which  doubtless  proceed  more  from 
habits  of  opinion  and  official  caution  than  from  an  unbiased  regard 
to  all  the  considerations  which  enter  into  the  true  merits  of  the 
question. 

^  In  the  meantime,  the  President  has,  with  all  those  friendly  and 
conciliatory  dispositions  which  produced  your  mission  and  pervades 
your  instructions,  weighed  the  arrangement  held  out  in  your  last 
letter,  which  contemplates  a  formal  adjustment  of  the  other  topics 
under  discussion,  and  an  informal  understanding  only  on  that  of 
impressment.  The  result  of  his  deliberations  which  1  am  now  to 
state  to  you,  is,  that  it  does  not  comport  with  his  views  of  the  na- 
tional sentiment  or  the  legislative  policy,  that  any  treaty  should  be 
entered  into  with  the  British  Government  which,  whilst  on  every 
point  it  is  either  limited  to  or  short  of  strict  right,  would  include  no 
article  providing  for  a  case  which,  both  in  principle  and  in  practice, 
is  so  feelingly  connected  with  the  honor  and  the  sovereignty  of  the 
nation,  as  well  as  with  its  fair  interests,  and  indeed  with  the  peace  of 
both  nations." 

I  gather  that  that  related  to  the  question  of  impressment  of  sailors 
on  board  of  American  vessels. 

"The  President  thinks  it  more  eligible^  under  all  circumstances, 
that  if  no  satisfactory  or  formal  stipulation  on  the  subject  of  im- 
pressment be  attainable,  the  negotiation  should  be  made  to  terminate 
without  any  formal  compact  whatever,  but  with  a  mutual  under- 
standing, founded  on  friendly  and  liberal  discussions  and  explana- 
tions, that  in  practice  each  party  will  entirely  conform  to  what  may 
be  thus  informally  settled." 

I  need  not  read,  I  think,  what  immediately  follows  on  p.  98,  but 
at  the  bottom  of  p.  98  there  is  this  passage  as  to  marginal  jurisdic- 
tion on  the  high  seas : — 

"  There  could  surely  be  no  pretext  for  allowing  less  than  a  marine 
league  from  the  shore,  that  hieing  the  narrowest  allowance  found  in 
any  authorities  on  the  law  of  nations.  If  any  nation  can  fairly  claim 
a  greater  extent,  the  United  States  have  pleas  which  cannot  be  re- 
jected; and  if  any  nation  is  more  particularly  bound  by  its  own 
example  not  to  contest  our  claim.  Great  Britain  must  be  so  by  the 
extent  of  her  own  claims  to  jurisdiction  on  the  seas  which  surround 
her.  It  is  hoped,  at  least,  that  within  the  extent  of  one  league  you 
will  be  able  to  obtain  an  effectual  prohibition  of  British  ships  of  war 
from  repeating  the  irregularities  which  have  so  much  vexed  our 
commerce  and  provoked  the  public  resentment,  and  against  which  an 
articled  your  instructions  emphatically  provides.  It  cannot  be  too 
earnestly  pressed  on  the  British  Government,  that  in  applying  the 
remedy  copied  from  regulations  heretofore  enforced  agamst  a  viola- 
tion of  the  neutral  rights  of  British  harbors  and  coasts,  nothing  more 
will  be  done  than  what  is  essential  to  the  preservation  of  harmony 
between  the  two  nations." 
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29  Now,  Sir,  I  have  said  as  much  as  I  have  with  regard  to  that 

unconfirmed  treaty,  and  the  circumstances  under  which  the 
negotiations  proceeded, .  owing  to  the  use  that  is  made  of  it  in  the 
Argument  of  the  United  States  in  the  present  case.  If  the  Court 
will  turn  to  p.  125  of  the  United  States  Argument,  there  will  be 
found  a  very  sweeping  statement  which,  if  supported,  would  go 
some  way  to  help  the  case  made.  The  passage  begins  at  the  top  of 
p.  125,  and  it  runs  down  to  near  the  foot  of  the  page : — 

"  Before  the  consideration  of  the  negotiations  in  1818  to  compose 
the  *  differences '  between  the  two  nations,  it  is  important  to  review 
the  diplomatic  hsitory  of  the  two  powers,  which  is  material  to  this 
Question,  between  the  termination  of  the  War  for  Independence  in 
1783,  and  the  commencement  of  negotiations  leading  to  the  treaty 
of  1818,  for  the  purpose  of  ascertaining  how  precise  an  understanding 
had  actually  been  reached  as  to  the  limits  of  '  the  exclusive  British 
jurisdiction,'  or '  the  limits  of  the  British  sovereignty,'  over  the  waters 
adjacent  to  the  shores  of  His  Majesty's  possessions  in  North  America. 
These  terms  were  used  in  the  negotiations  leading  to  the  treaty  of 
1818  with  such  definite  meaning  as  to  preclude  any  conclusion  except 
that  a  perfect  and  complete  understanding  existed  between  the  two 
Governments  as  to  their  exact  meaning. 

"  This  review  becomes  the  more  important  because  of  the  erroneous 
conclusions  in  the  Case  of  Great  Britain  drawn  from  incomplete  data 
as  to  the  extent  of  the  '  maritime  limits '  in  respect  of  the  &heries  in 
1818. 

''A  careful  reading  and  consideration  of  these  prior  negotiations 
between  the  two  Governments  regarding  the  extent  of  maritime 
jurisdiction  discloses  that  before  the  Treaty  of  Ghent " 

That  was  the  treaty  of  peace  of  1814 — 

"  and  antedating  any  discussion  of  the  modification  of  the  liberty  of 
the  people  of  the  United  States  by  reason  of  the  War  of  1812,  it  was 
well  understood  by  the  United  States  that  Great  Britain's  claim  of 
sovereignty  over  adjacent  waters,  or  the  territorial  sea,  in  the  North 
Atlantic  was  limited  to  three  marine  miles  from  the  shores,  compre- 
hending only  the  bays  and  creeks  therein  contained." 

I  will  venture  to  say.  Sir,  that  that  statement  is  not  supported  by 
any  of  the  documents. 

They  go  on  to  discuss  in  the  argument  the  proceedings  with  regard 
to  the  unconfirmed  treaty  of  1806,  and  amongst  other  things  they 
refer  to  a  letter  of  the  United  States  envoys  of  the  3rd  January,  1807, 
which  will  be  found  in  the  British  Case  Appendix  at  p.  62.  Now, 
what  they  say  there  is  this,  with  reference  to  this  unconfirmed  treaty. 
This  is  from  Messrs.  Monroe  and  Pinkney,  at  London,  to  Mr.  Madi- 
son, in  the  United  States: — 

"  The  twelfth  article  establishes  the  maritime  jurisdiction  of  the 
United  States  to  the  distance  of  five  marine  miles  from  their  coast,  in 
favour  of  their  own  vessels  and  the  unarmed  vessels  of  all  other  Pow- 
ers who  may  acknowledge  the  same  limit,    This  Government " 
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It  obviously  means  the  British  Government — 

"  contended  that  three  marine  miles  was  the  greatest  extent  to  vrhich 
the  pretension  could  be  carried  by  the  law  of  nations,  and  resisted, 
at  the  instance  of  the  Admiralty  and  the  law  officers  of  the  Crown. 
in  Doctors'  Commons,  the  concession,  which  was  supposed  to  be 
made  by  this  arrangement,  with  great  earnestness.  The  Ministry 
seemed  to  view  our  claim  in  the  lif^t  of  an  innovation  of  dangerous 
tendency,  whose  admission,  especially  at  the  present  time,  might  be 
deemed  an  act  unworthy  of  tne  Government.  The  outrages  lately 
committed  on  our  coast,  which  made  some  provision  of  the  Kind  nec- 
essary as  a  useful  lesson  to  the  commanders  of  their  squadrons,  and  a 
reparation  for  the  insults  offered  to  our  Government,  increased  the 
difficulty  of  obtaining  any  accommodation  whatever.  The  British 
Commissioners  did  not  fail  to  represent  that  which  is  contained  in 
this  article,  as  a  strong  proof  of  a  conciliating  disposition  in  their 
(Tovemment  towards  the  Government  and  people  of  the  United 
States.  The  limit  established  was  not  so  extensive  as  that  which  we 
had  contended  for  and  expected  to  have  obtained ;  we  persuade  our- 
selves, however,  that  the  great  object  which  was  contemplated  by  any 
arrangement  of  the  subject,  will  result  from  that  which  has  been 
made.  The  article  in  the  treaty,  in  connection  with  the  causes  which 
produced  it^  forms  an  interesting  occurrence  in  the  history  of  our 
country,  which  cannot  fail  to  produce  the  most  salutary  consequences. 
It  is  fair  to  presume  that  the  sentiment  of  respect  which  Great  Brit- 
ain has  shown  by  this  measure  for  the  United  States,  will  be  felt  and 
observed  in  future  by  her  squadrons  in  their  conduct  on  our  coast  and 
in  our  bays  and  harbours.  It  is  ^ually  fair  to  presume,  that  the 
example  of  consideration  which  it  affords  in  their  favour,  by  a  nation 
so  vastly  preponderant  at  sea,  will  be  followed  by  other  Powers." 

Now,  the  observation  made  in  the  Argument  of  the  United  States 
is  that  the  proposal  which  had  been  submitted  by  Mr.  Jefferson  in 
1804,  and  by  Mr.  Madison  in  1806,  with  reference  to  taking  the 
30  line  between  the  headlands  and  measuring  so  many  miles  from 
that  as  the  protected  belt,  was  not  accepted  by  Great  Britain, 
and  if  this  letter  from  the  American  Commissioners  accurately  repre- 
sents the  attitude  of  the  British  Government — I  do  not  know  that  we 
have  any  furthehr  evidence  at  this  time  upon  the  subject — it  would 
appear  that  what  the  British  Government  said  was  "  three  miles  is 
the  extent  of  the  limit  from  the  coast." 

But  the  treaty  does  not  profess  to  deal  with  the  subject  of  bays. 
Nothing  is  said  on  this  subject,  which,  as  I  have  pointed  out,  has 
always  been  dealt  with  as  a  subject  by  itself,  and  not  necessarily  gov- 
erned by  the  3  miles,  or  whatever  other  limit  may  be  taken  as  the  area 
of  protection  on  the  open  coast.  The  whole  subject  of  bays,  which 
no  doubt  would  be  a  very  troublesome  one  to  deal  with,  is  passed  by, 
and  all  that  could  be  said  of  that  treaty  of  1806  is  that  it  was  a  futile 
attempt  at  a  compromise  on  the  one  subject  of  the  limits  within 
which  the  United  States  vessels  might  be  stopped, 
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The  only  importance  of  that  treaty,  or  what  took  place  in  con- 
nection with  it,  from  the  United  States  point  of  view  is  thia  They 
say  in  the  passage  to  which  I  have  referred  that  everyone  approached 
the  treaty  of  1818  with  the  firm  conviction  and  the  definite  under- 
standing that  the  claim  of  Great  Britain  was  ^^  three  marine  miles 
from  the  shores^  ccxnprehending  only  the  bays  and  creeks  therein 
contained,"  That  is  the  importance  of  the  use  which  the  United 
States  argument  seeks  to  make  of  what  took  place  in  connection  with 
the  treaty  of  1806. 

Now,  I  venture  to  say  that  it  is  the  first  time  that  the  suggestion  has 
ever  been  made  that  there  was  such  an  understanding  with  regard  to 
bays  in  1806,  and  I  think  I  shall  be  able  to  show  the  Court,  by  the 
most  direct  evidence,  that  the  negotiators  of  the  treaty  of  1818  did 
not  approach  its  consideration  on  any  understanding  of  the  kind 
as  to  the  extent  of  British  claims  in  respect  of  bays. 

Mr.  John  Quincy  Adams,  who  was  one  of  the  negotiators  of  the 
treaty  of  1814,  was  also  the  author  of  the  instructions  to  the  (Com- 
missioners for  the  treaty  of  1818.  His  instructions  will  be  found  in 
the  Appendix  to  the  British  Case,  beginning  at  pp.  83  and  84.  The 
passage  relating  to  the  fisheries  begins  near  the  bottom  of  p.  84,  and 
runs  over  to  p.  86.  It  is  headed,  "  5.  Fisheries."  I  need  not  read 
the  whole  of  it.    I  will  read  only  one  paragraph : — 

"  The  President  authorizes  you  to  agree  to  an  article  whereby  the 
United  States  will  desist  from  the  liberty  of  fishing,  and  curing  and 
drying  fish,  within  the  British  jurisdiction  generally^  upon  condition 
that  it  shall  be  secured  as  a  permanent  right,  not  liable  to  be  impaired 
by  any  future  war,  from  Cape  Ray  to  the  Ramea  Islands,  and  from 
Mount  Joli,  on  the  Labrador  coast,  through  the  strait  of  Belleisle, 
indefinitely  north,  along  the  coast;  the  right  to  extend  as  well  to 
curing  and  drying  the  fish  as  to  fishing." 

Without  reading  the  whole  of  that,  I  think  I  may  say  that  there 
will  not  be  found  in  the  instructions  to  the  Commissioners  for  the 
treaty  of  1818,  drafted  by  Mr.  John  Quincy  Adams,  who  had  been 
concerned  in  arriving  at  the  treaty  of  1814,  any  allusion  to  this 
alleged  definite  understanding  as  to  the  extent  of  British  claims, 
including  bays,  which  is  the  matter  now  in  controversy.  There  is  not 
a  word  about  it;  and  it  is  a  matter  of  such  capital  importance  that 
one  would  have  expected  it  to  have  been  referred  to,  and  one  could 
have  predicated  with  perfect  certainty  that  the  Commissioners  would 
be  informed  that  there  was  such  an  understanding. 

More  than  that,  no  such  understanding  is  even  referred  to  in  the 
Case  of  the  United  States.  I  think  I  am  right  in  saying  that  there 
is  not  a  word  in  the  Case  of  the  United  States  alleging  that  there  was 
any  such  understanding ;  and  now  for  the  first  time  it  is  put  forward 
that  there  was  this  clear,  definite  understanding  arising  out  of  the 
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negotiations  of  1806  and  1807  with  regard  to  a  3-mile  limit,  including 
bays  within  that  limit. 

But  I  go  further  than  showing  the  absence  of  any  allusion  to  this 
understanding.  I  shall  quote,  from  Mr.  John  Quincy  Adams  him- 
self, statements  directly  negativing  the  existence  of  any  such  under- 
standing. 

Mr.  Adams,  in  1822,  wrote  several  letters  relating  to  the  subject  of 
fisheries  and  British  claims.  They  will  be  found  in  the  Appendix 
to  the  British  Counter-Case,  beginning  at  p.  161.  Now,  the  Court 
will  remember  that  one  point  in  controversy  between  the  two  Grovem- 
ments  with  reference  to  the  war  of  1812  was  whether  that  war  had 
put  an  end  to  the  clause  in  the  treaty  of  1783  giving  the  liberty  of 
fishing  on  the  British  coasts. 

At  p.  161,  in  a  letter  by  Mr.  John  Quincy  Adams  on  the  3rd  of 

May,  1822,  he  says  this.    The  passage  I  am  going  to  read  is  near  the 

bottom  of  p.  161.    The  letter  is  of  very  great  length,  and  though 

31        I  will  read  any  parts  that  may  be  desired,  I  shall  take  what 

app>ears  to  be  of  importance  for  the  present  purpose,  and  any 

other  passages  that  may  be  desired  may  be  read  afterwards: — 

"  Had  they  concurred  with  him  in  his  opinion " 

That  is,  Mr.  Russell's  opinion — 

of  the  total  abrogation  of  the  treaty  of  1783,  by  the  mere  fact  of  the 
war,  the  fisheries  in  the  Gulf  of  St.  Lawrence,  on  the  coast  of  Lab- 
rador, and  to  an  indefinite  extent  from  the  Island  of  Newfoundland, 
were  lost  to  the  United  States  forever,  or  at  least  till  the  indignant 
energy  of  the  nation  should  have  recovered,  by  conquest,  the  rijghts 
thus  surrendered  to  usurpation.  In  notifying  to  us  that  the  British 
government  intended  not  to  renew  the  grant  of  the  fisheries  within 
British  jurisdiction,  they  had  not  said  what  extent  they  meant  to  give 
to  these  terms.  They  had  said  they  did  not  mean  to  extend  it  to  the 
right  of  the  fisheries,  generally,  or  in  the  open  seas  enjoyed  by  all 
other  nations.  .  .  .  But  there  was  not  wanting  historical  exposition 
of  what  Great  Britain  understood  by  her  exclusive  jurisdiction  as  ap- 

Elied  to  these  fisheries.    In  the  12th  article  of  the  treaty  of  Utrecht, 
y  which  Nova  Scotia  or  Acadia  had  been  ceded  by  France  to  Great 
Britain,  the  cession  had  been  made ^ 

With  reference  to  a  belt  of  30  leagues.  I  need  not  read  that  again. 
I  have  read  it  already. 

"  By  the  thirteenth  article  of  the  same  treaty,  French  subjects  were 
excluded  from  fishing  on  any  other  part  of  the  coast  of  the  Island  of 
Newfoundland,  then  from  CSftpe  Bona  vista  northward,  and  then  west- 
ward to  Point  Riche.  By  the  fifteenth  article  oi  the  treaty  of 
Utrecht,  between  Great  Britain  and  Spain,  certain  rights  of  fishing 
at  the  Island  of  Newfoundland,  had  been  reserved  to  the  Guipuscoans, 
and  other  subjects  of  Spain ;  but  in  the  eighteenth  article  of  the  treaty 
of  peace  between  Great  Britain  and  Spain,  of  1763,  his  Catholic 
majesty —    *' 


54  NORTH  ATLANTIC  COAST  FISHERIES  AREITRATION. 

renounced  his  rights.    I  am  shortening  a  little. 

''  In  these  several  cases,  it  is  apparent  that  Great  Britain  had  as- 
serted and  maintained  an  exclusive  and  proprietary  jurisdiction  over 
the  whole  fishing  grounds  of  the  Grand  Bank,  as  well  as  on  the  coast 
of  North  America,  and  in  the  Gulf  of  St.  Lawrence.  Nor  are  we 
without  subsequent  indications  of  what  she  would  have  considered 
as  her  exclusive  jurisdiction,  if  a  majority  of  the  American  commis- 
sion at  Ghent  had  been  as  ready  as  Mr.  Russell  declares  himself  to 
have  been,  to  subscribe  to  her  doctrine,  that  all  our  fishing  liberties 
had  lost,  by  the  war,  every  vestige  of  right.  For,  in  the  summer  of 
1815,  the  year  after  the  conclusion  of  the  peace,  her  armed  vessels  on 
the  American  coast  warned  all  American  fishing  vessels  not  to  ap- 
proach within  SIXTY  miles  of  the  shores. 

"  It  was  this  incident  which  led  to  the  negotiations  which  ter- 
minated in  the  convention  of  20th  October,  1818.  In  that  instrument 
the  United  States  have  renounced  forever^  that  part  of  the  fishing 
liberties  which  they  had  enjoyed  or  claimed  in  certain  parts  of  the 
exclusive  jurisdiction  of  the  British  provinces,  and  within  three 
marine  miles  of  the  shores.  This  privilege,  without  being  of  much  use 
to  our  fishermen,  had  been  found  very  inconvenient  to  the  British : " 

And  so  on. 

I  venture  to  say.  Sir,  that  passage  is  absolutely  decisive  to  nega- 
tive the  assertion  so  confidently  made  in  the  United  States  Argument 
that  there  was  a  clear  and  definite  understanding  that  the  claims  of 
Great  Britain  extended  only  to  3  marine  miles,  and  included  only  the 
bays  within  that  limit,  and  that  on  that  understanding  the  treaty  of 
1818  was  negotiated.  But  it  does  not  quite  rest  there,  because  if  the 
Court  will  do  me  the  favour  of  turning  to  p.  163,  there  will  be  found 
another  letter  from  Mr.  John  Quincy  Adams  on  this  subject,  in  the 
same  year.  It  is  paragraph  4  from  the  bottom  of  the  page.  It 
begins : — 

"  I  would  further  observe,  that  if  the  principle  was  assumed  by  the 
minority  in  the  spirit  of  compromise,  that  spirit  was  much  more 
strongly  manifested  by  the  majority,  and  particularly  by  me^  in  ac- 
cepting this  substitute,  instead  of  the  article  proposed  by  Mr.  Gal- 
latin. I  shall  assuredly  never  deny,  that  from  ihe  time  when  the 
British  plenipotentiaries  notified  to  us,  that  their  government  did  not 
intend  to  crant  the  fishing  liberties  without  an  equivalent.  I  felt  an 
inexpressible  solicitude  for  their  preservation.  I  have  already  re- 
marked that  this  notification  was  made  in  terms  so  indefinite,  that 
its  object  apparently  was  to  exclude  us  from  the  whole  of  the  New- 
foundland, Gulf  of  St.  Lawrence,  and  Labrador  fisheries.  Mr.  Rus- 
sell has  not  ventured  to  contest  this  position ;  nor  could  he  have  con- 
tested it  with  success.  The  notification,  as  entered  upon  the  protocol 
of  conference  of  8th  August,  1814,  made  up  jointly  oy  both  parties, 
was  as  follows : 

"'The  British  commissioners  requested  information,  whether  the 
American  commissioners  were  instructed  to  enter  into  negotiation  on 
the  above  points?  But  before  they  desired  any  answer,  they  felt  it 
right  to  communicate  the  intentions  of  their  government  as  to  the 
North  American  fisheries^  viz.    That  the  British  government  did  not 
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btend  to  ffrant  to  the  United  States,  gratuitously,^  the  privileges  for- 
merly granted  by  treaty  to  liiem,  or  fishing  tDttnin  the  limits  of  the 
British  sovereignty^  and  of  using  the  shores  of  the  British  territories 
for  purposes  connected  with  the  fisheries.' " — ^Wait's  "  State  Papers," 
vol.  ix,  p.  330. 

32  That  refers  to  a  passage  which  will  be  found  on  p.  137,  of 

the  8th  August,  1814.  It  is  No.  2  on  p.  137,  and  is  an  extract 
from  the  notification  given  by  the  British  to  the  American  plenipo- 
tentiaries to  the  effect  mentioned  in  that  passage.  Now  I  go  on  read- 
ing from  Mr.  John  Quincy  Adams,  on  p.  163.  I  merely  stopped  for 
a  moment  to  refer  to  that  notification  as  being  on  p.  137. 

**  The  remark  up<m  it " 

That  is,  upon  this  intimation — 

^made  by  the  American  mission,  in  their  letter  to  the  Secretary  of 
State  of  12th  Au^st,  1814,  was  this: 

" 'The  extent  of  what  was  considered  by  them  as  waters  peculiarly 
British,  was  not  stated.  From  the  manner  in  which  they  brought 
this  subject  into  view,  they  seemed  to  wish  us  to  understand,  that  they 
were  not  anxious  that  it  should  be  discussed,  and  that  they  only 
intended  to  give  us  notice,  that  these  privileges  had  ceased  to  exists 
and  would  not  be  again  granted  without  an  equivalent,  nor  unless  we 
thought  proper  to  provide  expressly  in  the  treaty  of  peace  for  their 
renewal."' — Ihid.^  p.  321. 

So  there  you  have  Mr.  Adams  quoting  the  report  of  the  American 
Commission,  saying  the  extent  of  what  was  considered  by  them  as 
waters  peculiarly  Britisli  was  not  stated;  and  yet  now  in  the  Argu- 
ment of  the  United  States  it  is  asserted  that  everyone  knew  perfectly 
well  when  this  treaty  was  negotiated  that  the  British  claimed  only  8 
miles  from  the  shores,  and  only  claimed  bays  within  these  3  miles. 

Then  Mr.  Adams  goes  on,  at  the  top  of  p.  164 : — 

'^And  what  were  the  limits  of  British  sovereignty,  as  to  the  North 
American  fisheries?    Ask  the  Abbe  Raynal. 

"'According  to  natural  right,  the  fishery  upon  the  great  bank 
ought  to  have  been  common  to  all  mankind ;  notwithstanding  which, 
the  two  powers  that  had  formed  colonies  in  North  America,  have 
made  very  little  difficulty  of  appropriating  it  to  themselves.  Spain, 
who  alone  could  have  any  claim  to  it,  and  who,  from  the  number  oi 
her  monks,  might  have  pleaded  the  necessity  of  asserting  it,  entirely 
gave  up  the  matter  at  the  last  peace,  since  which  time  the  English 
and  French  are  the  only  nations  that  frequent  these  latitudes/" — 
RavTuiPs  History^  book  17. 

'VAsk  the  commentator  on  the  marine  ordinance  of  Louis  XIV, 
Valin.  After  assigning  soundings^  as  the  extent  of  sovereign  juris- 
diction, upon  the  sea,  in  re^rd  to  fisheries,  he  says : 

"'As  to  the  right  of  fishing  upon  the  Bank  of  Newfoundland,  as 
that  island,  which  is,  as  it  were,  the  seat  of  this  fishery,  then  be- 
longed to  France,  it  was  so  held  by  the  French,  that  other  nations 
could  naturallv  fish  there  only  by  virtue  of  the  treaties.  This  has 
since  changed,  by  means  of  the  cession  of  the  Island  of  Newfoundland, 
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made  to  the  English,  by  the  treaty  of  Utredit;  but  Louis  XIV,  at 
the  time  of  that  cession,  made  an  express  reservation  of  the  right  of 
fishing  upon  the  Bank  of  Newfoundland,  in  favour  of  ihe  French,  as 
before.'" — Valin^  vol.  xx,  p.  693. 

"And  Mr.  Jefferson,  in  his  Report  on  the  Fisheries,  of  1st  Febru- 
arv,  1791,  had  said : 

" '  Spain  had  formerly  relinquished  her  pretensions  to  a  participa- 
tion in  these  fisheries,  at  the  close  of  the  preceding  war :  and  at  the 
end  of  this,  the  adjacent  continent  and  islands  being  divided  between 
the  United  States,  the  English,  and  French,  ( for  the  last  retained  two 
small  islands  merely  for  Siis  object,)  ihe  right  of  fishing  was  appro- 
priated to  them  also.' 

"  I  did  not  entertain  a  doubt  that  the  object  of  the  British  govern- 
ment then  was,  to  exclude  us  from  the  whole  of  this  fishery,  unless 
upon  our  own  coast;  nor  do  I  now,  that  if  we  had  then  acquiesced  in 
their  principle,  they  would  have  excluded  us  from  it  after  the  peace 
entirely." 

I  have  other  citations  to  make  bearing  upon  this  point ;  but  I  sub- 
mit that  if  the  Court  should  think  fit  to  stop  now,  as  I  think  4  o'clock 
has  struck,  I  have  already  done  enough  to  show  that  the  assertion  so 
confidently  made  in  the  Argument  of  the  United  States,  as  to  this 
clear  and  definite  understanding  as  to  3  miles,  and  bays  only  within 
the  3  miles,  having  been  that  under  which  the  treaty  of  1818  was 
negotiated,  is  not  supported  by  the  evidence  and,  in  fact,  is  directly 
negatived  by  it. 

[The  Tribunal,  at  4  o'clock  p.  m.,  adjourned  until  Tuesday,  the  7th 
June,  1910,  at  10  o'clock  a.  m.] 


33  THIRD  DAY:  TUBSSDAY.  JUNE  7,  Iflia 

The  Tribunal  met  at  10  o'clock  a.  m. 

The  Pbbsidbnt.  Please  proceed,  Sir. 

Sir  BoBERT  Finlay:  Mr.  President,  when  the  Court  adjourned 
yesterday  I  was  calling  attention  to  passages  in  the  evidence  which, 
as  I  submit,  establish  that  the  understanding  alleged  in  the  Argu- 
ment of  the  United  States  to  have  existed  as  to  tilie  British  claim  to 
jurisdiction  applying  only  to  bays  included  within  a  line  of  3  miles, 
was  one  which  was  absolutely  unknown  to  all  those. who  were  con- 
cerned in  these  negotiations  at  the  time.  May  I  add  to  the  passages 
which  I  have  already  called  attention  to,  one  more  passage  from  p. 
165  of  the  Appendix  to  the  British  Counter-Case!  I  am  reading 
from  the  smaller  of  the  two  volumes,  from  the  same  letter  of  Mr. 
John  Quincy  Adams.  It  is  the  second  paragraph  from  the  top  of 
p.  165.  Beferring  to  Mr.  Bussell's  dissenting  letter  to  the  Secretary 
of  State,  Mr.  Adams  said : — 

"  This  letter  Mr.  Bussell  writes,  not  in  cypher ;  commits  it  to  the 
ocean,  before  hostilities  have  ceased ;  and  exposes  it  in  various  ways 
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to  be  intercepted  by  the  enemy.  It  reaches,  however,  its  destination, 
after  the  ratification  of  the  peace,  and  just  about  the  time  when  Brit- 
ish cruisers,  stationed  on  the  fishing  grounds,  warn  all  American 
fishing  vessels  not  to  approach  within  sixty  mUes  of  the  shores. 
Such  IS  the  practical  exposition  given  by  the  British  government  of 
their  meaning  in  the  indefinite  notification  that  they  intended  to 
exclude  us  from  fishing  within  the  limits  of  British  sovereignty:  and 
that  exposition  was  supported  by  all  the  historical  public  law  appli- 
cable to  the  case,  and  oy  the  most  eminent  writers  up<m  the  law  of 
nations." 

This  same  point  was  emphasised  by  the  counsel  for  the  United 
States,  Mr.  Dwi^t  Foster,  who  appeared  in  the  course  of  the  Halifax 
arbitration  in  the  year  1877.  In  the  course  of  his  argument,  which 
the  Court  will  find  in  the  same  volume  at  p.  183,  near  the  bottom  of 
that  page,  he  says  this — I  am  reading  about  fifteen  lines  from  the 
bottcHn  of  the  page : — 

"The  mackerel  fishery  was  unknown.  It  was  the  cod-fishery  and 
the  whale-fishery  that  called  forth  the  eulogy  of  Burke  over  a  hun- 
dred years  ago.  It  was  the  ood-fishery  and  the  whale-fishery  for 
which  the  first  and  second  Adams  so  strenuously  contended;  and, 
inasmuch  as  it  was  found  impossible  in  the  treatv  at  the  end  of  tlie 
war  of  1812  to  come  to  any  adjustment  of  the  nshery  question,  all 
mention  of  it  was  omitted  in  the  treaty.  The  treaty  was  made  leav- 
ing each  party  to  assert  his  claims  at  some  future  time.  And  so  it 
stood ;  Great  Britain  having  given  notice  that  she  did  not  intend  to 
renew  the  rights  and  privileges  c(Hiceded  to  the  United  States  in  the 
Treaty  of  1783,  and  the  United  States  giving  notice  that  they  re- 
garded the  privileges  of  the  Treaty  of  1783  as  of  a  permanent  char- 
acter, and  not  terminated  bjr  the  war  of  1812 ;  but  no  conclusion  was 
arrived  at  between  the  parties.  What  followed?  The  best  account 
of  the  controversy  to  be  found  is  in  a  book  called  '^  The  Fisheries 
and  the  Mississippi,"  which  contains  John  Quincy  Adams's  letters 
on  the  subject  of  the  Treaty  of  Ghent  and  the  convention  of  1818. 

^  Mr.  Adams  in  that  book  says  that  the  year  after  peace  was  de- 
clared, British  cruizers  warned  all  American  fishing- vessels  not  to 
approach  within  sixty  miles  from  the  coast  of  Newfoundland,  and 
that  it  was  in  consequence  of  this  that  the  negotiations  were  begun 
which  led  to  the  Convention  of  1818;  and  the  Convention  of  1818, 
in  the  opinion  of  Mr.  Adams,  c(xicedea  to  the  United  States  all  that 
thej  desired.  He  believed  and  asserted  that  Great  Britain  had 
clamied,  and  intended  to  claim,  exclusive  jurisdiction  over  the  Gulf 
of  St.  Lawrence  and  over  the  Banks  of  Newfoundland,  and  he  con- 
sidered and  stated  that  the  Treaty  of  1818,  in  setting  at  rest  for  ever 
those  pretensions,  obtained  for  the  United  States  substantially  what 
they  desired." 

I  therefore  submit  that  it  is  really  impossible  to  say  that  there  was 
this  definite  understanding  which  is  so  emphasised  in  the  Argument 
of  the  United  States. 

Let  me  call  the  attention  of  the  Court  to  two  sentences  only  in  that 
book.    The  first  is  at  p.  125,  to  which  I  have  already  referred,  where 
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they  say,  in  the  paragraph  second  from  the  foot  of  the  page  (I  omit 
the  earlier  words  of  the  sentence,  which  I  read  yesterday) : — 

"  it  was  well  understood  by  the  United  States  that  Great  Britain's 
claim  of  sovereignty  over  adjacent  waters,  or  the  territorial  sea,  in 
the  North  Atlantic  was  limited  to  three  marine  miles  from  the  shores^ 
comprehending  only  the  bays  and  creeks  therein  contained." 

That  is  to  say,  a  line  following  the  sinuosities  of  the  coast  and  at 
a  distance  of  3  miles  from  the  shore. 
34  And  at  p.  131  in  the  paragi*aph  second  from  the  foot  of  the 

page  this  passage,  occurs : — 

"  During  the  negotiation  of  the  unratified  treaty  of  1806,  the  limits 
of  sovereignty  had  been  clearly  stated  and  throughout  these  negotia- 
tions for  the  Treaty  of  Ghent,  and  during  all  subsequent  negotiations 
prior  to  the  Treaty  of  1818,  this  term,  *  within  the  limits  of  the  British 
sovereignty,'  was  used  with  its  true  signification  in  mind." 

I  claim,  Sir,  to  have  established  by  the  passages  that  I  have  cited, 
that  that  proposition  is  absolutely  unsustainable,  and  that,  on  the 
contrary,  those  who  were  conversant  with  these  negotiations  never 
entertained  any  idea  that  the  claim  of  Britain  was  limited  in  the  way 
in  which  it  is  contended  in  the  Argument  of  the  United  States  it  was 
thoroughly  well  understood. 

In  1812  war  broke  out  between  the  two  countries,  and  continued  for 
two  years,  until  it  was  terminated  by  the  Treaty  of  Ghent  in  1814. 
That  treaty  it  is  not  necessary  to  read.  It  extends  from  p.  25  to 
p.  28  of  the  Appendix  to  the  British  Case.  The  only  observation  I 
make  upon  it  is  that  the  fisheries  question  is  not  dealt  with  in  that 
treaty.  The  position  taken  up  by  the  Commissioners  for  Great 
Britain  and  by  the  Commissioners  for  the  United  States  with  regard 
to  the  fisheries  was  absolutely  antagonistic.  At  the  beginning,  and 
again  at  the  end,  of  the  negotiations,  the  British  Commissioners 
stated,  in  the  most  explicit  way,  that  Great  Britain  regarded  the 
liberty  of  fishery  as  having  come  to  an  end  by  the  war.  The  United 
States  Commissioners  claimed  that  the  treaty  of  1783  was  a  treaty 
of  a  peculiar  nature,  and  had  not  been  affected  by  the  war,  either  as 
regards  the  concession  as  to  the  fisheries  or  as  regards  the  other  mat- 
ters with  which  it  dealt.  Let  me  refer  to  two  passages  which  estab- 
lish how,  from  beginning  to  end  of  these  negotiations.  Great  Britain 
stated  her  position  in  the  most  explicit  manner,  so  that  there  could 
be  no  doubt  whatever  as  to  the  footing  on  which  Great  Britain  en- 
tered into  the  treaty  of  1818,  when  that  treaty  was  afterwards  brought 
up.  At  p.  137  of  the  smaller  volume,  the  Appendix  to  the  British 
Counter-Case,  there  appears  an  entry  as  to  what  took  place  on  the 
8th  August,  1814,  at  the  commencement  of  the  negotiations,  or  early 
in  the  negotiations.  It  is  the  notification,  now  headed  No.  2,  given 
by  the  British  to  the  American  Plenipotentiaries  at  the  first  confer- 
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ence.    I  just  mentioned  this  notification  yesterday.    It  is  in  one 
sentence: — 

"That  the  British  Government  did  not  intend  to  grant  to  the 
United  States  ^atuitously  the  privileges  formerly  granted  by  treaty 
to  them  of  fishing  within  the  limits  of  the  British  sovereignty,  and  of 
using  the  shores  of  the  British  territories  for  purposes  connected  with 
the  fisheries.'' 

And  on  the  22nd  December,  1814,  at  p.  148  of  the  same  volume, 
there  will  be  found  the  reply  made  on  that  date  by  the  British  Pleni- 
potentiaries to  the  American  Ministers: — 

"The  undersigned,  returning  to  the  declaration  made  by  them  at 
the  conference  of  the  8th  of  AugUvSt,  that  the  privileges  of  fishing 
within  the  limits  of  the  British  sovereignty,  and  of  using  the  British 
territories  for  purposes  connected  with  the  fisheries,  wore  what  Great 
Britain  did  not  intend  to  grant  without  equivalent,  are  not  desirous 
of  introducing  any  article  upon  the  subject." 

On  the  other  hand,  the  United  States  Commissioners  claimed  that 
the  grant  of  the  fisheries  by  the  treaty  of  1783  had  not  ceased  in  con- 
sequence of  the  war.  They  stated  that  very  explicitly,  and  I  will 
refer  to  two  passages,  the  first  at  p.  138  in  this  volume,  and  the  sec- 
ond at  p.  150  in  the  same  volume.  At  the  bottom  of  p.  138  there  is  a 
statement  made  by  the  American  Commissioners  in  reply  to  the  noti- 
fication of  the  British  Commissioners,  which  I  read : — 

"In  answer  to  the  declaration  made  by  the  British  plenipotentia- 
ries respecting  the  fisheries,  the  undersigned,  referring  to  what  passed 
in  the  conference  of  the  9th  August,  can  only  state  tnat  thev  are  not 
authorised  to  bring  into  discussion  any  of  the  rights  or  libeilies  which 
the  United  States  have  heretofore  enjoyed  in  relation  thereto.  From 
their  nature,  and  from  the  peculiar  character  of  the  treaty  of  1783, 
by  which  they  were  recognised,  no  further  stipulation  has  been 
deemed  necessary  by  the  government  of  the  United  States,  to  entitle 
them  to  the  full  enjoyment  of  all  of  them." 

And  in  the  second  passage,  at  p.  160,  in  the  report  of  the  American 
Plenipotentiaries,  which  begins  at  the  bottom  of  p.  149,  and  is 

35  dated  the  25th  December,  1814  (after  referring  in  the  first 
sentence  to  notification  of  the  British  Commissioners,  which  I 

have  read),  this  appears: — 

"  We  contended  that  the  whole  treaty  of  1783  must  be  considered  as 
one  entire  and  permanent  compact,  not  liable,  like  ordinary  treaties, 
to  be  abrogated  by  a  subsequent  war  between  the  parties  to  it ;  as  an 
instrument  recognising  the  rights  and  liberties  enjoyed  by  the  people 
of  tiie  United  States  as  an  independent  nation,  and  containing  the 
terms  and  conditions  on  which  the  two  parts  of  one  empire  had 
mutually  agreed,  thenceforth,  to  constitute  two  distinct  and  separate 
nations.  In  consenting,  by  that  treaty,  that  a  part  of  the  North 
American  continent  should  remain  subject  to  the  British  jurisdiction, 
the  people  of  the  United  States  had  reserved  to  themselves  the 
liberty,  which  they  had  ever  before  enjoyed,  of  fishing  upon  that  part 
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of  its  coasts,  and  of  drying  and  curing  fish  upon  the  shores,  and  this 
reservation  had  been  agreed  to  by  the  other  contracting  party.  We 
saw  not  why  this  liberty,  then  no  new  grant,  but  the  mere  recognition 
of  a  prior  right  always  enjoyed,  should  be  forfeited  by  war,  any 
more  than  any  other  of  the  rights  of  our  national  independence; 
or  why  we  should  need  a  new  stipulation  for  its  enjoyment  more  than 
we  needed  a  new  article  to  declare  that  ^he  King  of  Great  Britain 
treated  with  us  as  free,  sovereign,  and  independent  States." 

If  it  were  necessary  to  consider  or  appreciate  the  value  of  the 
arguments  employed  in  that  passage,  it  might  very  readily  be  pointed 
out,  that  the  liberty  which  the  inhabitants  of  the  colonies,  which 
afterwards  formed  the  United  States,  enjoyed  with  respect  to  fishing 
on  the  coasts  of  the  colonies,  which  retained  their  allegiance  to  the 
British  Crown,  was  a  liberty  which  they  enjoyed  as  British  subjects, 
and  that,  when  they  declared  their  independence  in  1776,  that  liberty 
necessarily  ceased.  When  their  independence  was  recognised,  the 
citizens  of  the  United  States  were  on  the  same  footing  as  regards 
Great  Britain  and  these  colonies  of  Nova  Scotia  and  Newfoundland 
as  the  citizens  of  any  other  foreign  State;  and  when  the  treaty  of 
1783  was  entered  into,  on  the  basis  of  the  recognition  of  the  inde- 
pendence of  the  United  States,  the  liberty  granted  with  respect  of 
fishing  upon  the  coasts  and  in  the  bays  was  the  grant  of  a  new 
liberty.  There  appears  to  have  been  great  division  of  opinion  among 
the  American  Commissioners  upon  this  subject,  and  it  is  illustrated 
by  several  passages  in  the  Appendix  to  the  British  Counter-Case,  to 
which  I  will  only  very  shortly  refer.  Mr.  John  Quincy  Adams  was 
the  strongest  advocate  of  the  theory  of  a  sort  of  partition  of  sov- 
ereignty in  regard  to  the  fisheries;  but  his  fellow-Commissioners 
appear  not  at  all  to  have  shared  his  views  with  regard  to  that  theory 
and  to  its  effect  upon  the  fishing  liberty  remaining  unaffected  by  the 
war  of  1812. 

In  Mr.  Adams'  Memoirs  there  will  be  found  a  passage  extracted 
at  pp.  137  and  138  of  the  Appendix  to  the  British  Counter-Case. 
It  is  under  date  of  the  1st  and  7th  November,  1814,  from  Mr.  John 
Quincy  Adams'  Memoirs.    It  begins  thus,  at  the  bottom  of  p.  137 : — 

"But  the  great  difficulty  was  with  regard  to  the  fisheries.  Mr. 
Gallatin's  draft  proposed  the  renewal  of  the  right  of  fishing,  and 
drying  fish,  within  tne  British  jurisdiction,  together  with  the  right 
of  the  British  to  navigate  the  Mississippi,  both  taken  from  the  Peace 
of  1783.  I  was  in  favor  of  this.  Mr.  Clay  has  an  insuperable  objec- 
tion to  the  renewal  of  the  right  to  the  British  of  navigating  the  Mis- 
sissippi. I  then  declared  myself  prepared  either  to  propose  Mr.  Gal- 
latin's article,  or  to  take  the  ground  that  the  whole  right  to  the  fish- 
eries was  recognized  as  a  part  of  our  national  indej>endence,  that  it 
could  not  be  abrogated  by  the  war,  and  needed  no  stipulation  for  its 
renewal.  Mr.  Gaflatin  argued  that,  on  the  same  principle,  the  Britidi 
right  to  navigate  the  Mississippi  would  also  be  established,  without 
needing  to  be  renewed.    Mr.  Clay  was  averse  to  either  of  the  courses 
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proposed,  and  said  that,  after  all,  if  the  British  Plenipotentiaries 
should  insist  upon  this  pointy  we  should  all  finally  sign  the  treaty 
without  the  provision  respecting  the  fishery.  Mr.  Kussell  expressed 
some  doubi  whether  he  would  siffn  without  it,  and  I  expliatly  de- 
clared that  I  would  not,  without  &rther  instructions;  I  could  not  say 
that  I  would,  with  thenL" 

Then,  in  the  paragraph  last  but  one  of  this  extract  from  the  Me- 
moirs, there  occur  these  words ; — 

''Mr.  Gallatin  said  his  difficulty  was,  that  he  thought  the  British 
had  in  this  case  the  arfi^ment  with  them,  and  that  the  treaty  liberty 
of  fishing  and  drying  fish  within  their  jurisdiction  was  abrogated  by 
the  war." 

Again  at  p.  140,  in  another  extract  from  Mr.  Quincy  Adams'  Me- 
moirs, this  difference  of  opinion  is  illustrated — the  third  paragraph 
from  the  top  of  p.  140 : — 

''  I  said  that  my  reluctance  at  granting  the  navigation  of  the  Mis- 
sissippi arose  merely  from  the  extreme  interest  that  Mr.  Clay  and 
the  Western  people  attached  to  it;  that  as  to  the  ground  we 
36  had  taken  upon  the  fisheries,  I  believed  it  firm  and  solid.  I  had 
put  my  name  to  it,  and  considered  myself  as  responsible  for  it. 
But  when  some  of  my  colleagues,  who  had  also  put  tlieir  names  to  it, 
told  me,  in  this  chamber,  among  ourselves,  that  they  thought  the 
£[round  untenable,  and  that  there  was  nothing  in  our  principle,  I 
found  it  necessary  to  mistrust  my  own  judgment,  particularly  after 
the  enemj  had  given  us  notice  that  they  meant  to  deprive  us  of  the 
fisheries  in  part,  unless  a  new  stipulation  should  secure  them.  If  our 
principle  was  good  for  the  fisheries  on  our  part,  it  was  good  to  the 
British  for  the  navigation  of  the  Mississippi.  The  Plenipotentiaries 
had  made  no  reply  to  our  remarks  concerning  the  fisheries.  That 
silence  might  be  Uiken  for  acquiescence,  and  if  there  was  nothing 
more  I  would  rest  it  upon  that.  But  they  asked  for  a  new  stipulation 
of  their  right  to  navigate  the  Mississippi.  This  implied  their  opinion 
that  they  had  lost  the  right  as  agreed  to  in  the  Treaty  of  1783.  It 
became  necessary,  therefore,  for  us  to  ask  a  similar  stipulation  for 
the  fisheries  within  their  jurisdiction;  but  I  would  not  accept  it  even 
for  the  rights  of  fishing  on  the  banks.  I  would  not  sign  a  treaty  con- 
taining such  a  stipulation ;  for  it  would  be  a  sort  of  admission  that 
the  right  would  be  liable  to  forfeiture  by  everv  war  we  might  have 
with  Ureat  Britain.  I  would  not  take,  therefore,  a  stipulation  for 
anything  recognised  in  the  Treaty  of  Peace  as  a  right. 

"No  more  (said  Mr.  Gallatin)  than  an  article  acknowledging 
again  our  independence. 

"  I  said,  Certainly." 

And  at  p.  162,  in  Mr.  Russell's  reply  to  the  letter  of  Mr.  John 
Quincy  Adams,  there  occurs  this  passage,  in  which  Mr.  Russell  states 
the  view  which  he  took  on  this  point : — 

"  The  principle,  that  the  treaty  of  1783  was  not,  on  account  of  its 
peculiar  diaracter,  abrogated  by  the  war,  Mr.  Adams  not  only  reas- 
serts^  but  alleges  to  have  obtained,  when  first  suggested  by  nim  at 
Ghent,  the  xinanimovs  assent  of  the  American  mission.  The  proof 
of  this  allegation  appears  to  be  inferred  from  the  signature,  by  aU 
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that  mission,  of  a  note,  to  the  British  ministers,  of  the  10th  of  Novem- 
ber, in  which  that  principle  was  partially  adopted.  It  has  already 
been  seen,  even  from  the  avowal  of  Mr.  Adams  himself,  that  the  para- 
graph, offered  by  Mr.  Clay,  admitting  that  doctrine,  was  a  substitute 
to  a  proposition  which  the  minority  had  opposed.  To  adopt,  par- 
tially, in  the  spirit  of  compromise^  a  doctrine,  as  a  pretext  to  preserve 
the  nshins  privilege  and  to  get  rid  of  a  proposition  confirmative  of 
the  British  right  to  the  navigation  of  the  Mississippi,  cannot  fairly 
be  considered  as  an  unanimous  acknowledgment  oy  the  American 
mission,  of  the  orthodoxy  of  that  doctrine.  The  constitution  of  the 
United  States  was,  avowedly,  the  result  of  compromise,  and  thence 
some,  at  least  of  those  who  signed  that  instrument,  must  necessarily 
have  subscribed  to  provisions  which  they  did  not  desire,  and  to  opin- 
ions which  they  did  not  approve.  The  inference  of  Mr.  Adams  is, 
therefore,  not  correct.  I  do  not  recollect,  indeed,  that  any  member 
of  the  mission,  excepting  Mr.  Adams  himself,  appeared  to  be  a  very 
zealous  believer  in  that  doctrine.  Even  Mr.  Gallatin,  in  his  separate 
letter  of  the  25th  of  December,  1814,  speaks  only  of  this  doctrine 
as  one  that  had  been  assumed.  Sure  it  is  that  the  minority  consented 
to  admit  that  doctrine  as  an  expedient  only  to  prevent  tne  proposi- 
tion, already  decided  on  by  the  majority,  from  constituting  an  article 
of  our  project  So  far  and  no  farther  were  the  minority  willing  to 
go  in  adopting  that  doctrine,  but  whenever  it  was  proposed  to  sanc- 
tion the  ^british  right  to  navigate  the  Mississippi,  they  uniformly 
resisted  it." 

Now,  Mr.  President,  I  really  do  not  know  whether  we  are  likely 
to  hear  anything  with  regard  to  this  doctrine  of  partition  in  the 
course  of  the  oral  argument  in  this  case  on  behalf  of  the  United 
States.  The  point  seems  rather,  in  the  Argument,  to  be  rested  on 
some  supposed  analogy  to  the  private  law  relating  to  servitudes; 
but,  as  so  much  was  said  about  it  in  the  Case  of  the  United  States, 
I  may  be  pardoned  making  a  very  few  observations  upon  it  at  this 
stage. 

My  submission  to  the  Tribunal  is  that  the  doubts  expressed  by 
several  of  the  American  Commissioners,  as  shown  by  the  passages 
to  which  I  have  referred,  were  extremely  well  founded,  and  that 
it  is  impossible  to  regard  the  concession  of  the  liberty  with  regard 
to  the  fisheries  near  the  British  coasts  as  being  in  the  nature  of  a 
treaty  causing  a  partition  of  empire  which  would  be  unaffected  by 
war.  I  am  not  at  the  present  time  going  to  discuss  at  any  length 
the  general  doctrine  as  to  the  effect  of  war  upon  treaties.  I  con- 
sider it  quite  unnecessary  for  the  present  purpose,  at  this  moment 
at  all  events,  but  I  think  I  may  say  this,  that,  put  at  the  very  lowest, 
war  certainly  gives  an  occasion  for  putting  an  end  to  any  treaty; 
and,  when  two  nations  have  been  engaged  in  war,  and  it  is  a  ques- 
tion of  concluding  a  treaty  of  peace,  and  one  of  them  says,  we  regard 
a  certain  treaty  which  had  been  entered  into  between  us  before  the 
war,  as  at  an  end,  and  will  only  negotiate  with  you  upon  that  basis, 
that  is  the  position  we  take,  and  we  are  not  to  be  taken  as  assenting  to 
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any  other  position — ^I  say  that  when  that  is  done,  any  subsequent 
treaty  must  be  taken  as  entered  into  by  the  nation  which  has  assumed 
that  position,  upon  that  footing. 

Now,  the  doctrine  of  partition  is  one  which  has  not  found  any 
favour  in  some  quarters,  even  among  those  who  might  be  disposed 
to  favour  it.  I  am  not  going  to  read  to  the  Ciourt  a  very  long  letter 
from  Mr.  Rassell,  written  in  1815.    It  is  to  be  found  at  p.  150  of  the 

Appendix  to  the  British  Counter-Case.  It  is  the  separate 
37       report  of  Mr.  Jonathan  Russell,  one  of  the  United  States 

negotiators,  to  the  United  States  Secretary  of  State.  It  rather 
extends  over  to  the  top  of  p.  156.  It  is  enough  for  me  to  refer  the 
Tribunal  to  that  letter.  It  is  a  very  well  reasoned  and  clearly  stated 
letter.  It  sets  out  very  forcibly  the  objections  to  this  theory  which 
Mr.  John  Quincy  Adams  so  patiently  advocated,  but  which  does  not 
se^n  to  have  excited  any  similar  amount  of  enthusiasm  in  any  bosom 
other  than  his  own.  But,  in  referring  the  Court  to  that  letter  where 
the  subject  is  reasoned  out,  I  may  be  permitted  to  make  one  or  two 
citations  from  more  recent  American  authors,  Mr.  Pomeroy  and  Mr. 
Henderson.  The  pages  will  be  found  extracted  in  the  British  Coun- 
ter-Case at  pp.  20  and  21 : — 

The  point  has  been  much  discussed  in  America,  and  it  is  stated  in  a 
convenient  form  in  the  following  extracts  from  the  opinions  of  two 
writers  who  have  examined  the  matter  in  some  detail.  Professor 
Pomeroy,  in  an  article  in  the  "American  Law  Review,"  (1871,  vol.  v., 
p.  389),  on  the  North-Eastem  Fisheries,  speaks  of  the  partition 
theory  in  the  following  terms : — 

"  The  analogy  sugg^ed  between  the  treaty  of  1783  and  a  partition 
among  co-owners  of  their  lands  and  the  rights  issuing  thereirom  pre- 
viously held  in  common,  is  more  fanciful  than  sound.  That  treaty 
created  and  conferred  a  liberty,  and  did  not  merely  recognize  a  sub- 
sisting right,  to  fish  in  the  Canadian  territorial  waters.  This  must 
be  conceded  at  the  outset,  and  our  further  discussion  will  be  based 
upon  the  concession." 

Mr.  John  B.  Henderson,  in  his  "American  Diplomatic  Questions," 
published  in  1901,  says: — 

"The  American  commissioners  went  still  farther  to  substantiate 
their  contention  that  the  inshore  fisheries  of  Canada  and  the  right  to 
use  Oinadian  shores  for  curing  and  drying  fish  belonged  to  the 
United  States  as  an  inviolable  right.  They  maintained  that  as  these 
liberties  of  fishing  were  not  created,  but  merely  defined  and  recorded 
by  the  third  article  of  the  Paris  treaty,  that  article,  like  all  treaty 
clauses  pertaining  to  matters  of  partition  or  boundaries  or  territory, 
was  of  that  particular  class  of  treaty  articles  which  is  permanent  and 
not  affected  bv  subsequent  suspension  of  friendly  relations  between 
the  parties,  'f  hus  they  considered  their  position  doubly  strengthened, 
and  beyond  question  correct. 

"  The  arguments  of  Mr.  Adams  and  the  members  of  the  commis- 
sion who  supported  him  were  clearly  unsound.  While  British  colo- 
nists, the  Americans  certainly  possessed  all  the  rights  of  other  Eng- 
lish subjects  in  British  territorial  waters,  and  shared  with  them  the 
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obligations  and  duties  which  such  possession  imposed.  These  obli- 
gations had  called  for  the  protection  of  the  fisheries  against  French 
aggressions,  and  the  American  colonists  answered  the  call  as  a  duty, 
and  performed  it  weU.  After  the  war  of  independence,  England 
retained  Nova  Scotia,  Newfoundland,  and  Labrador,  and  as  an  in- 
separable condition,  the  jurisdiction  over  their  marginal  belts  of 
ocean;  the  Americans  ceased  to  be  British  subjects,  and  were  at  once 
relieved  of  all  duties  and  obligations  to  defend  English  territory  or 
protect  English  waters,  and  in  a  like  manner  they  were  certainly  de- 
prived of  Sie  privileges  of  ownership  over  such  alien  territory  and 
waters.  Had  me  contention  of  Mr.  Adams  been  sound,  the  United 
States  with  equal  justice  could  have  pressed  a  claim  for  possession  of 
Quebec  or  Halifax,  for  by  the  '  common  sword  and  mingled  blood  of 
Americans  and  Englishmen '  those  strongholds  were  won  and  de- 
fended. By  the  same  argument  the  English  could  have  claimed  the 
right  to  navigate  the  Mississippi  Biver,  which  had  been  conceded  to 
them  by  the  treaty  of  1783,  and  which  Mr.  Clay  (one  of  the  com- 
missioners at  Ghent)  declared  to  be  forfeited  by  the  War  of  1812. 

^' Again,  had  the  United  States  an  inherent  and  natural  right  to  the 
inshore  fisheries  of  Canada,  and  to  the  perpetual  use  of  its  shores, 
why  had  these  shore  privileges  been  limited  by  the  treaty  of  Paris? 
Why  had  the  Unitea  States  accepted  the  privilege  of  curing  and 
drymg  fish  in  Nova  Scotia  and  Liabrador,  and  rdi'nquished  it  in 
Newfoundland?  If  American  citizens  had  been  entitled  as  of  right 
to  use  a  part  of  the  Canadian  coast,  they  were  equally  entitled  to 
use  all  of  it.  On  the  Newfoundland  coast,  where  shore  privileges 
were  most  desired,  and  where  long  usage  would  have  set  up  an  ease- 
ment or  prescriptive  title  fully  as  well  as  to  the  Nova  Scotia  or 
Labrador  coast,  Americans  had  been  denied  all  landing  privileges. 

"  Furthermore,  a  review  of  the  instructions  of  Congress  to  the 
commissioners,  who  negotiated  the  treaty  of  Paris,  develops  the  fact 
that  it  had  not  been  the  intention  or  object  of  the  United  States 
Government  to  insist  upon  a  continuance  of  the  inshore  fisheries  which 
had  formerly  been  enjoyed  as  a  right.  Congress  did  insist  on  the 
right  to  fish  on  the  ^  Banks  of  Newfoundland  and  other  fisheries  in 
the  American  seas,  anywhere  excepting  within  the  distance  of  three 
leagues  of  the  shores  of  the  territory  remaining  to  Great  Britain  at 
the  close  of  the  war,  if  a  nearer  distance  cannot  be  obtained  by 
negotiation.'  A  full  expression  of  the  policv  of  the  government  in 
1782  is  given  in  a  report  of  a  committee  of  Ciongress  on  certain  reso- 
lutions adopted  by  the  legislature  of  Massachusetts  touching  the 
fisheries  (1781).  An  elaborate  argument  is  there  set  forth  to  demon- 
strate the  freedom  of  the  high  seas,  and  to  prove  that  the  Bank 
fishery  may  not  be  properly  appropriated  by  any  power.  These 
Banks, '  the  nearest  point  of  which  is  thirty-five  leagues  distant  from 
Cape  Kace,  are  too  far  advanced  in  the  Atlantic  to  be  a  dependence  of 
the  shores.'  Thus  a  distinction  was  at  that  time  made  between  the 
Bank  and  the  shore  fishery.  All  expressions  of  Congress  signifying 
a  d^ermination  to  retain  the  fisheries,  at  all  hazards,  refer  only  to 
the  open  sea  fisheries ;  for  at  that  period  of  uncertaintv  it  was  feared 
that  England  might  even  refuse  to  yield  her  pretenaed  sovereignty 
over  the  Banks.  The  spirit  of  John  Adams'  instructions  in  1782,  as 
gathered  from  congressional  actions  previously  taken  upon  the  sub- 
ject, \vte  to  insist  as  a  right  upon  the  freedom  of  the  high  seas  for 
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American  fishermen^  and  to  secure  for  them  by  negotiation  the  largest 
possible  inshore  privileges.  Finally,  it  will  be  noted  that  in  the 
third  article  of  the  treaty  itself  the  word  '  right '  is  used  in  connection 
with  the  Bank  and  deep  sea  fishery,  and  the  word  '  liberty  '  with  ref- 
erence to  the  shore  fishery." 

38  I  have  ventured,  Sir,  to  read  a  somewhat  longer  extract 

than  I  have  yet  read,  because  that  really  contains  in  a  very 
clear  way  an  abstract  of  the  argument  which  I  have  ventured^  in 
my  own  language,  to  submit  to  the  Court  upon  this  point,  and  which 
is  illustrated  in  many  of  the  extracts  which  I  made  from  the  pro- 
ceedings of  Congress  and  the  resolutions  with  reference  to  this  sub- 
ject 

The  British  Counter-Case  goes  on  to  quote  from  a  draft  of  an 
unfinished  paper  prepared  by  Mr.  Daniel  Webster  in  1852,  where 
opinions  will  be  found  very  much  to  the  same  effect  It  is  at  p.  22 
of  the  British  Counter-Case.  The  reference  is  to  p.  531  of  the 
United  States  Case  Appendix.  It  appears  never  to  have  been  finished 
by  Mr.  Webster,  and  I  do  not  know  whether  it  is  owing  to  some 
typographical  error,  or  some  confusion  in  the  memorandum  itself, 
but  the  passage  occurs  twice.  The  Court  will  find  it  beginning  at 
p.  531,  and  running  on  to  the  top  of  p.  532,  and  then  identically  the 
same  passage  is  repeated  on  p.  533.  I  am  reading  from  the  first 
volimie  of  the  Appendix  to  the  United  States  Case: — 

"  The  undersigned  now  takes  leave  to  draw  Mr.  Crampton's  atten- 
tion to  a  more  ^neral  consideration.  He  has  already  observed  that 
from  the  first  this  government  has  regarded  a  distinction  which  is 
thought  to  be  fundamental  and  of  much  importance  between  rights 
and  liberties  or  privilege& 

^'This  distinction  pervades  the  whole  of  the  third  article  of  the 
Treaty  of  1783. 

"  By  that  article  the  riakt^  not  the  liberty  or  the  privilege,  but  the 
right  to  fish  in  all  seas,  bays,  and  other  places  where  they  had  been 
used,  at  any  time  heretofore  to  fish,  is  expressly  recognized  by  the 
Crown  of  England.  And  then  it  is  further  declared  'and  also  in 
the  Gulf  of  St  Lawrence  and  at  all  other  i)laces  in  the  sea,  where 
the  inhabitants  of  both  countries  used  at  any  time  heretofore  to  fish.'  " 

"This  plainly  is  the  admission  of  a  common  right,  founded  on  a 
common  origin,  and  standing  on  a  common  usage. 

"  But  then  the  Treaty  proceeds  to  declare  '  that  the  inhabitants 
of  the  United  States  shall  have  liberty  to  take  fish,' " 

and  so  on. 

I  need  not  read  the  rest  of  the  article,  I  have  read  it  already. 
Then  the  memorandum  concludes: — 

"  It  is  admitted  that  this  is  a  liberty  held  by  the  inhabitants  of 
the  United  States  by  concession,  and  not  exempted  from  abrogation 
by  war." 

Of  course  it  is  fair  to  say  that  that  is  an  unfinished  memorandum 
by  Mr.  Webster,  it  was  never  completed ;  but,  the  views  therein  stated 
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are,  I  submit,  perfectly  sound,  and  they  establish  themselves  by  the 
mere  statement,  even  although  the  remark  may  be  made,  that  Mr. 
Webster  did  not  finish  the  paper,  and  that  possibly  if  he  had  fihished 
it,  some  modification  might  have  been  introduced,  either  in  that,  or 
some  other  part  of  the  memorandum. 

Now,  during  the  war  the  United  States  fishermen  were  excluded 
from  these  fisheries.  The  instruction  for  the  continuance  of  that 
exclusion  will  be  found  at  p.  63  of  the  Appendix  to  the  British  Case, 
and  is  contained  in  a  despatch  of  the  17th  June,  1815,  to  the  Gk>v- 
emor  of  Newfoundland.  It  is  p.  63  of  the  large  volume.  Lord 
Bathurst  to  Governor  Keats : — 

"As  the  Treaty  of  Peace  (that  is  the  Treaty  of  Ghent)  lately 
concluded  with  the  United  States  contains  no  provision  with  respect 
to  the  fisheries  which  the  subjects  of  the  Unitea  States  enjoyed  under 
the  Ilird  Article  of  the  Peace  of  1783,  His  Majesty's  Government 
consider  it  not  unnecessary  that  you  should  be  informed  as  to  the 
extent  to  which  those  privileges  are  affected  by  the  omission  of  anv 
stipulation  in  the  present  Treaty,  and  of  the  line  of  conduct  which 
it  IS,  in  consequence,  advisable  for  you  to  adopt. 

"  You  cannot  but  be  aware  that  the  Ilird  Article  of  the  Treaty  of 
Peace  of  1783  contained  two  distinct  stipulations;  the  one  recogniz- 
ing the  rights  which  the  United  States  had  to  take  fish  upon  the  nigh 
seas,  and  the  other  granting  to  the  United  States  the  privilege  of 
fishing  within  the  British  jurisdiction,  and  of  using,  under  certain 
conditions,  the  shores  and  territory  of  His  Majesty  for  purposes  con- 
nected witn  the  fishery ;  of  these,  tne  former,  being  considered  perma- 
nent, cannot  be  altered  or  affected  by  any  change  of  the  mative 
situation  of  the  two  countries;  but  the  other,  bein^  a  privilege  derived 
from  the  Treaty  of  1783  alone,  was,  as  to  its  duration,  necessarily 
limited  to  the  duration  of  the  Treaty  itself.  On  the  declaration  of 
war  by  the  American  Government,  and  the  consequent  abrogation  of 
the  then  existing  Treaties,  the  United  States  forfeited,  with  respect 
to  the  fisheries,  those  privileges  which  are  purely  conventional,  and 
(as  they  have  not  been  renewed  by  a  stipulation  in  the  present 
Treaty)  the  subjects  of  the  United  States  can  have  no  pretence  to 
any  right  to  fish  within  the  British  jurisdiction,  or  to  use  the  British 
territonr  for  purposes  connected  with  the  fishery. 

"  Such  being  the  view  taken  of  the  question  of  the  fisheries  as  far 
as  relates  to  the  United  States,  I  am  commanded  by  His  Boyal  High- 
ness the  Prince  Begent  to  instruct  you  to  abstain  most  care- 
39  fully  from  any  interference  with  the  fishery  in  which  the 
subjects  of  the  United  States  may  be  engaged,  either  on  the 
Grand  Bank  of  Newfoundland,  the  Gulf  of  St.  I^wrence,  or  other 
places  in  the  sea.  At  the  same  time  you  will  prevent  them,  except 
under  the  circumstances  hereinafter  mentioned,  from  using  the  Brit- 
ish territory  for  purposes  connected  with  the  fishery,  and  will  ex- 
clude their  fishing-vessels  from  the  bays,  harbours,  riveis,  creeks,  and 
inlets  of  all  His  Majesty's  possession.  In  case,  however,  it  should  have 
happened  that  the  fishermen  of  the  United  States  through  ignorance 
of  the  circumstances  which  affect  this  question,  should,  previous  to 
your  arrival,  have  already  commenced  a  fishery  similar  to  that  car- 
ried on  by  them  previous  to  the  late  war,  and  should  have  occupied 


ABGUMBNT  OF  BIB  BOBEBT  FIKLAY.  67 

the  British  harbours  and  former  establishments  on  the  British  terri- 
tory which  could  not  be  suddenly  abandoned  without  very  consider- 
able loss,  His  Boyal  Highness  the  Prince  Regent,  willing  to  give  every 
indulgence  to  the  citizens  of  the  United  States  which  is  compatible 
with  His  Majesty's  rights,  has  commanded  me  to  instruct  you  to 
abstain  from  molesting  such  fishermen  or  impeding  the  progress  of 
their  fishing  during  the  present  year,  unless  they  should,  bv  attempts 
to  carry  on  a  contraband  trade,  render  themselves  unworthy  of  pro- 
tection or  indulgence.  You  will,  however,  not  fail  to  communicate 
to  them  the  tenor  of  the  instructions  which  you  have  received,  and 
the  view  which  His  Majesty's  Government  take  of  the  question  of  the 
fishery,  and  you  will,  above  all,  be  careful  to  explain  to  them  that  they 
are  not  in  any  future  season  to  expect  a  continuance  of  the  same 
indulgence." 

There  is  a  notification  that  they  are  to  be  excluded  from  all  bays, 
harbours,  rivers,  creeks,  and  inlets,  of  His  Majesty's  possessions. 

Pending  the  negotiations  which  were  entered  into  with  a  view  to 
the  treaty  that  was  concluded  in  1818,  these  instructions  were  relaxed. 
I  need  not  trouble  the  Court  with  all  the  details.  It  is  enough  for 
me  to  give  the  references.  They  were  relaxed  by  Lord  Castlereagh 
on  the  16th  April,  1816.  That  will  be  found  in  the  British  Counter- 
Case  Appendix  at  p.  176 — the  last  paragraph  of  Lord  Castlereagh's 
despatch  of  that  date.  I  need  not  read  it  They  were  revived  on  the 
22nd  March,  1817,  as  will  appear  from  the  despatch  of  that  date 
which  is  set  out  on  the  same  page  of  the  same  volume — p.  176,  and 
the  following  page,  177,  and  finally,  they  were  again  relaxed  as 
regards  unsettled  bays  for  the  season  on  the  lOth  May,  1817.  That 
will  be  found  on  p.  177  of  the  Appendix  to  the  British  Counter-Case, 
and  it  is  contained  in  the  despatch  of  the  10th  May,  1817,  from  Lord 
Bathurst  to  the  Lords  Conmiissioners  of  the  Admiralty.  In  the 
month  of  June  1815  there  occurred  the  incident  which  is  alluded  to  in 
one  of  Mr.  John  Quincy  Adams'  letters,  which  I  have  read — ^the  seiz- 
ure of  an  American  vessel  some  60  miles  out  at  sea.  That  was  the 
seizure  by  His  Majesty's  ship  ^^Jaseur"  of  an  American  vessel  at 
that  great  distance  from  the  shore.  That  incident  was  set  up  by  Mr. 
Adams  as  emphasising  his  statement  that  he  was  extremely  appre- 
hensive as  to  the  extent  of  the  British  claim  to  territorial  jurisdiction 
over  the  waters  and  to  control  over  the  seas  at  a  very  considerable 
distance  from  the  shore.  But  I  need  not  dwell  upon  that  incident, 
because,  whatever  the  claims  that  had  been  asserted  in  the  course  of 
the  eighteenth  century  might  have  been,  the  British  Government  did 
not  support  the  action  of  the  conunander  of  the  '^  Jaseur  "  in  seizing 
a  United  States  vessel  at  that  distance  from  the  shore.  In  a  letter  of 
the  31st  August,  1816,  which  will  be  found  in  the  Appendix  to  the 
United  States  Case,  p.  264,  the  British  Government  stated,  through 
Mr.  Baker,  that  they  did  not  support  the  action  of  the  commander  of 
the  "Jaseur."    I  need  not  read  the  letter,  which  is  from  Mr.  Baker 
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to  Mr.  Monroe,  in  which  Mr.  Baker  informed  Mr.  Monroe  that  they 
did  not  support  what  had  been  done  by  the  "  Jaseiir/'  and  had  issued 
instructions  to  prevent  the  recurrence  of  any  similar  interruption  to 
vessels  belonging  to  the  United  States  while  engaged  in  fishing  on  the 
high  seas.  There  is  a  good  deal  of  correspondence  preliminary  to 
the  treaty  of  1818  to  which  it  is  necessary  to  refer  for  the  purpose  of 
showing  that  it  does  not  lend  any  countenance  to  the  view  put  for- 
ward in  the  Argument  of  the  United  States  as  to  there  being  any 
sort  of  understanding  with  regard  to  bays  such  as  that  now  argued 
for.  That  correspondence  falls  into  three  groups.  There  was  the 
correspondence  which  took  place  in  1815  between  Lord  Bathurst  and 
Mr.  Adams,  and  which  was  continued  by  letter  at  the  very  beginning 
of  1816  from  Mr.  Adams  to  Lord  Castlereagh.  These  letters  will  be 
found  in  the  Appendix  to  the  British  Case  from  pp.  64-76.  The 
second  correspondence  was  that  which  took  place  towards  the  end  of 
the  year  1816  between  Mr.  Bagot  and  Mr.  Monroe,  and  which  will 
be  found  in  the  following  pages  of  that  Appendix — pp.  77  and  78. 
Then  there  are  the  negotiations  and  instructions  to  those  who  were 
actually  engaged  negotiating  the  treaty  in  the  year  1818  and  the 
several  steps  of  that  negotiation. 

I  shall  first  call  the  attention  of  the  Court  to  the  correspondence 
between  Lord  Bathurst  and  Mr.  Adams  in  1815,  which  shows  what 
the  claim  which  Lord  Bathurst  made  in  regard  to  the  matter  of  the 
fisheries  was.  It  is  a  claim,  in  general  terms,  which  clearly  dis- 
tinguishes between  the  bays  and  the  marginal  belt  on  the  coast,  and 
it  is  a  claim  which,  as  I  most  respectfully  submit  to  the  Court, 
40  gives  no  support  to  the  contention  put  forward  at  pp.  137  and 
138  of  the  Argument  of  the  United  States.  I  read  this  before 
1  read  the  letters  themselves  for  the  purpose  of  showing  the  object 
with  which  I  refer  to  this  correspondence.  After  citing  the  passage 
from  Lord  Bathurst's  letter  which  speaks  of  the  limits  of  the  British 
sovereignty  the  Argument  proceeds,  at  p.  137 : — 

"  Here  was  a  formal,  definite,  and  distinct  understanding  between 
these  representatives  of  the  two  powers  as  to  what  constituted  'the 
limits  of  the  British  sovereignty,'  or  'His  Britannic  Majesty's  Do- 
minions in  America';  and  throughout  the  negotiations  thereafter, 
it  was  ever  in  the  minds  of  the  representatives  of  both  powers  that 
the  'British  jurisdiction'  in  America,  or  'His  Majesty's  Dominion' 
was  without  question  acknowledged  to  be  limited,  in  respect  of  the 
fisheries,  to  one  marine  league  ii'om  the  shores  of  the  British  pos- 
sessions in  North  America,  within  which  lay  the  bays,  creeks,  nar- 
bours,  and  waters  close  upon  the  shores  now  denied  to  the  vessels  of 
the  United  States.  This  admission  of  the  limitation  of  British  juris- 
diction necessarily  implied  that  beyond  such  limit  no  right  to  exercise 
sovereignty  was  claimed  as  against  the  rights  and  libeity  of  the 
people  of  the  United  States  in  respect  of  the  fisheries. 
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"Lord  Bathurst  further  stated  in  his  reply  to  Mr.  Adams'  note 

that— 

"'the  Minister  of  the  United  States  appears  by  his  letter  to  be  well 
aware  that  Great  Britain  has  always  considered  the  liberty  formerly 
enjoyed  by  the  United  States  of  fishing  within  British  limits  and 
using  British  territory  as  derived  from  the  Third  Article  of  the 
Treaty  of  1783,  and  from  that  alone ;  and  that  the  claim  of  an  inde- 
pendent state  to  occupy  and  use  at  its  discretion  any  portion  of  the 
territory  of  another  without  compensation  or  corresponding  indul- 
gence can  not  rest  on  any  other  foundation  than  conventional 
stipulation.' 

^Lord  Bathurst  here  refers  to  *  fishing  within  the  British  limits,' 
and '  using  British  territory '  as  similar  acts,  and  regarded  both  as  the 
invasion  of  the  territorial  jurisdiction  of  Great  Britain. 

"Lord  Bathurst  in  this  note,  expresvsed  a  willingness  to  enter  into 
negotiations  for  the  modified  renewal  of  the  liberties  in  dispute. 

"The  negotiations  between  Lord  Bathurst  and  Mr.  Adams  have 
been  reviewed  in  extenso  for  the  reason  that  they  furnish  the  founda- 
tion for  the  negotiations  that  ultimately  resulted  in  the  treaty  of 
1818.  The  notes  between  them  were  subsequently  placed  in  the  hands 
of  the  British  and  American  negotiators,  and  were  referred  to  as  the 
measure  of  the  respective  admissions  and  contentions  of  ^he  two 
powers." 

And  then,  a  little  farther  down — 

"Mr.  Monroe  had  been  one  of  the  negotiators  of  the  unratified 
treaty  of  1806,  and  used  the  tenn ." 

In  a  letter  which  has  been  cited,  and  which  I  am  going  to  read 
by-and-by — 

" '  within  their  jurisdiction^^  in  its  accepted  meaning,  and  he  was  ihen 
familiar  with  Lord  Bathurst's  definition  of  British  jurisdiction,  for 
he  had  a  copy  of  the  note  to  Mr.  Adams  stating  it;  and  he  observed 
that  Great  Britain  seemed  willing  to  continue  the  liberty  to  fish  with- 
in those  waters." 

Then,  at  the  top  of  p.  139— 

"Mr.  Bagot,  as  the. basis  of  his  instructions,  had  been  furnished 
with  the  notes  which  had  passed  between  Earl  Bathurst  and  Mr. 
Adams,  from  which  he  would  clearly  understand,  as  Mr.  Madison 
had  understood,  that  the  '  British  limits '  comprehended  only  those 
bays,  creeks,  harbours,  and  waters  lying  close  upon  and  within  three 
marine  miles  from  the  shores  of  the  British  possessions." 

That  is  to  say,  that  a  line  following  the  sinuosities  of  the  coast  was 
the  line  which  marked  out  the  extent  of  the  bays  claimed. 

Now,  Mr.  President,  I  desire  to  compare  those  very  positive  state- 
ments with  the  evidence,  and  I  shall  submit  to  the  Court  that  there 
is  not  any  ground  whatever  for  saying  that  Lord  Bathurst  made 
any  such  admission  with  regard  to  bays.  He  did  refer  to  the  belt 
off  the  coast  as  being  3  miles  in  width,  but  the  question  of  the  belt 
on  the  coast  he  distinguishes  from  the  question  of  bays,  and  I  submit 
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with  great  confidenoe  to  the  Court  that,  when  this  correspondence 
is  looked  at,  it  will  be  found  that  it  lends  no  colour  to  the  conten- 
tion now  put  forward  on  behalf  of  the  United  States.  I  make  this 
further  observation,  that  it  would  be  a  most  extraordinary  thing  if 
the  correspondence  did  bear  out  that  contention,  because  I  have 
already  shown  the  Court,  from  what  Mr.  John  Quincy  Adams  wrote 
with  regard  to  the  treaty  of  1818,  that  that  understanding  was  un- 
known to  those  engaged  in  the  negotiation  of  the  treaty.  The  first 
document  will  be  found  at  p.  64  of  the  Appendix  to  the  British  Case. 
It  is  a  letter  from  Lord  Bathurst  to  Mr.  Baker  which  is  referred  to 
in  the  next  memorandum  by  Mr.  Adams,  and  it  is  essential  for  the 

understanding  of  the  correspondence  in  1815  and  January 
41        1816,  which,  as  I  stated,  constituted  the  first  group  of  these 

preliminary  negotiations.  On  the  7th  September  Lord  Bath- 
urst writes  to  Mr.  Baker,  the  British  representative: — 

"  Your  several  despatches  to  No.  26  inclusive  have  been  received 
and  laid  before  the  Prince  Regent. 

^'  The  necessity  of  immediately  despatching  this  messenger  with 
my  preceding  numbers  prevents  my  replying  to  the  various  topics 
which  your  more  recent  communications  embrace.  I  shall  therefore 
confine  myself  to  conveying  to  you  the  sentiments  of  His  Majesty's 
Government  on  the  one  requiring  the  most  immediate  explanation 
with  the  Government  of  the  United  States,  namely,  the  fisheries, 
premising  the  instructions  I  have  to  give  to  you  on  the  subject,  with 
informing  you  that  the  line  which  you  have  taken  in  the  discussion 
on  that  point,  as  explained  in  your  No.  24,  has  met  with  the  approba- 
tion of  His  Maiesty's  Government. 

"  You  will  take  an  early  opportunity  of  assuring  Mr.  Monroe  that, 
as,  on  the  one  hand,  the  British  Government  cannot  acknowledge  the 
right  of  the  United  States  to  use  the  British  territory  for  the  purpose 
connected  with  the  fishery,  and  that  their  fishing  vessels  will  be  ex- 
cluded from  the  bays,  harbours,  rivers,  creeks,  and  inlets  of  all  His 
Majesty's  possessions ;  so,  on  the  other  hand,  the  British  Government 
does  not  pretend  to  interfere  with  the  fishery  in  which  the  subjects 
of  the  United  States  may  be'  engaged,  either  on  the  Grand  Bank  of 
Newfoundland,  the  Gulf  of  St.  Lawrence,  or  other  places  in  the  sea, 
without  the  jurisdiction  of  the  maritime  league  from  the  coasts  under 
the  dominion  of  Great  Britain. 

"  Upon  these  principles,  therefore,  the  case  against  which  the 
American  Government  has  remonstrated,  if  well-founded,  was  not 
authorised  by  His  Majesty's  Government." 

That  letter  draws  most  clearly  the  distinction  between  the  belt  on 
the  coast  and  the  question  of  bays,  and  I  submit  that,  so  far  from 
lending  any  colour  to  the  contention  that  the  3-mile  rule  as  regards 
the  belt  on  the  coast  shall  be  applied,  according  to  those  theories 
which  have  found  favour  with  some  jurists,  and  which  are  advocated 
in  the  Argument  of  the  United  States,  to  the  case  of  bays,  Lord 
Bathurst's  letter  leads  to  a  directly  opposite  conclusion.    Now,  in 
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the  docmnent  next  in  order  in  this  volume,  which  consists  of  Mr. 
Adams'  statement  to  Mr.  Monroe  of  the  substance  of  a  conversation 
with  Lord  Bathurst,  it  will  be  found  that  Mr.  Adams  has  misunder- 
stood, on  a  material  point,  what  it  was  that  Lord  Bathurst  really 
said.    Most  fortunately 

JoDOE  Gray  :  Would  you  point  out  where  the  distinction  is  made 
in  Lord  Bathurst's  letter  to  Mr.  Baker  between  the  territorial  coast 
belt  and  the  bays? 

Sir  Bobert  Fii«lat:  Tn  the  paragraph  last  but  one  of  the  let- 
ter, Sir. 

Judge  Gray  :  Yes,  I  have  read  that ;  it  does  not  allude  to  the  terri- 
torial belt  at  all,  does  itf 

Sir  Bobest  Fixlay:  Yes,  certainly,  the  last  words  of  the  sen- 
tence do. 

Judge  Gray  :  Oh,  I  beg  your  pardon. 

Sir  Bobert  Finlay:  Now,  I  was  proceeding  to  point  out  that  in 
the  memorandum  sent  by  Mr.  Adams  to  Mr.  Monroe  he  has  mani- 
festly misunderstood  the  nature  of  the  reply  which  Lord  Bathurst 
had  sent  to  Mr.  Baker,  because  he  leaves  out,  in  his  report  of  it,  the 
word  '^  bays  "  and  the  passage  in  this  memorandum  of  Mr.  Adams 
to  Mr.  Monroe,  stating  that  conversation  and  leaving  out  the  word 
"  bays  "  from  the  limits  of  exclusion  of  the  United  States  vessels  is 
cited  repeatedly  in  the  Argument  for  the  United  States  as  showing 
that  the  exclusion  of  the  United  States  vessels  was  only  to  be  from 
harbours  and  creeks.  I  just  read  the  memorandum  so  far  as  mate- 
rial. It  is  dated  the  19th  September,  1815.  The  Court  will  observe 
that  it  is  only  twelve  days  aft^er  Lord  Bathurst's  letter  to  Mr.  Baker 
containing  his  instructions : — 

"Having  formerly  renewed  the  claim  for  the  restitution  of  the 
slaves  carried  away  contrary  to  the  engagfements  of  the  treaty  of 
peace,  or  for  payment  of  their  value  as  the  alternative,  there  were 
otiier  objects  whid^  I  deemed  it  necessary  to  present  again  to  the 
consideration  of  this  Government.  In  the  first  instance,  it  seemed 
advisable  to  open  them  by  a  verbal  communication ;  and  I  requested 
of  Lord  Bathurst  an  interview,  for  which  he  appointed  the  14th 
instant,  whoi  I  called  at  his  office  in  Downing  Street  I  said  that, 
having  lately  received  despatches  from  you  respecting  several  objects 
of  some  importance  to  the  relations  between  the  two  countries,  my 
first  object  m  asking  to  see  him  had  been  to  inauire  whether  he  had 
received  from  Mr.  Baker  a  communication  oi  the  correspondence 
between  you  and  him  relative  to  the  surrender  of  Michilimackinac; 
to  the  proceedings  of  Colonel  Nichols  in  the  southern  part  of  the 
United  States ;  and  to  the  warning  given  by  the  captain  or  the  British 
armed  vessel  "  Jaseur  "  to  certain  American  fishmg  vessels  to  with- 
draw from  the  fishing  grounds  to  the  distance  of  sixty  miles  from  the 

coast.  He  answered,  that  he  had  received  all  these  papers  from 
42       Mr.  Baker  about  four  days  ago;  that  an  answer  with  regard 

to  the  warning  of  the  fishing  vessels  had  immediately  oeen 
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sent ;  but,  on  the  other  subjects,  there  had  not  been  time  to  examine 
the  papers  and  prepare  the  answers.  I  asked  him  if  he  could,  with- 
out inconvenience,  state  the  substance  of  the  answer  that  had  been 
sent.  He  said,  certainly :  it  had  been  that  as,  on  the  one  hand,  Great 
Britain  could  not  permit  the  vessels  of  the  United  States  to  fish 
within  the  creeks  and  close  upon  the  shores  of  the  British  territories, 
so,  on  the  other  hand,  it  was  by  no  means  her  intention  to  interrupt 
them  in  fishing  anywnere  in  the  open  sea,  or  without  the  territorial 
jurisdiction,  a  marine  league  from  the  shore;  and,  therefore,  that  the 
warning  given  at  the  place  stated,  in  the  case  referred  to,  was  alto- 
gether unauthorised." 

We  have  got  what  Lord  Bathurst  said  to  Mr.  Baker  in  writing  in 
the  letter  on  p.  64,  and  the  Court  will  observe  that  Lord  Bathurst  dis- 
tinguished the  case  not  merely  of  creeks  and  bodies  of  water  close 
upon  the  shores  of  the  British  territory,  as  Mr.  Adams  inadvertently 
states  in  the  memorandum  in  reporting  the  conversation,  but  he  said 
in  the  most  positive  and  distinct  terms  that  United  States  vessels 
would  be  excluded  from  the  bays,  harbours,  rivers,  creeks,  and  inlets 
of  His  Majesty's  possessions.    Then  Mr.  Adams  goes  on : — 

"  I  replied  that  the  particular  act  of  the  British  Commander  in  this 
instance  being  disavowed,  I  trusted  that  the  British  Government,  be- 
fore adopting  any  final  determination  upon  the  subject,  would  esti- 
mate, in  candour,  and  in  that  spirit  of  amitj^  which  my  own  Govern- 
ment was  anxiously  desirous  of  maintaining  in  our  relations  with  this 
country,  the  considerations  which  I  was  instructed  to  present  in  sup- 
port of  the  right  of  the  people  of  the  United  States  to  fish  on  tne 
whole  coast  of  North  America,  which  they  have  uniformly  enjoyed 
from  the  first  settlement  of  the  country;  that  it  was  my  intention  to 
address,  in  the  course  of  a  few  days,  a  letter  to  him  on  the  subject. 
He  said  that  they  would  exve  due  attention  to  the  letter  that  I  should 
send  him,  but  that  Great  Britain  had  explicitly  manifested  her  inten- 
tion concerning  it;  that  this  subject,  as  1  doubtless  knew,  had  excited 
a  great  deal  oi  feeling  in  this  country,  perhaps  much  more  than  its 
importance  deserved;  but  their  own  fisnermen  considered  it  as  an 
excessive  hardship  to  be  supplanted  by  American  fishermen,  even 
upon  the  very  shores  of  the  British  dominions.  I  said  that  those 
whose  sensibilities  had  been  thus  excited  had  probably  not  considered 
the  question  of  right  in  the  point  of  view  in  which  it  had  been  re- 
garded by  us;  that  they  were  the  sensibilities  of  a  partial  and  indi- 
vidual interest^  stimulated  by  the  passions  of  competition,  and  con- 
sidering the  right  of  the  Americans  as  if  it  had  been  a  privilege 
granted  to  them  by  the  Britisli  Government  If  this  interest  was  to 
have  weight  in  determining  the  policy  of  the  Cabinet,  there  was  an- 
other interest  liable  to  be  affected  in  the  opposite  manner,  which 
would  be  entitled  equally  to  consideration — -the  manufacturing  in- 
terest. The  question  of  right  had  not  been  discussed  at  the  negotia- 
tion of  Ghent.    The  British  plenipotentiaries  had  given  a  notice — " 

to  the  American  plenipotentiaries,  and  the  American  plenipotentia- 
ries had  given  a  counter-notice.  I  need  not  read  the  statement  of  it. 
Then  he  goes  on : — 
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"It  was  obvious  that  the  Treaty  of  peace  of  1783  was  not  one  of 
those  ordinary  treaties  which,  by  the  usages  of  nations,  were  held  to 
be  annulled  by  a^subsequent  war  between  the  same  parties :  it  was  not 
simply  a  treaty  of  peace;  it  was  a  treaty  of  partition  between  two 
parts  of  one  nation,  agreeing  thenceforth  to  be  separated  into  two 
distinct  sovereignties.  The  conditions  upon  which  this  was  done  con- 
stituted, essentially,  the  independence  of  the  United  States;  and  the 
preservation  of  all  the  fishing  rights,  which  they  had  constantly  en- 
joyed over  the  whole  coast  of  North  America,  was  among  the  most 
important  of  them.  This  was  no  concession,  no  grant,  on  the  part  of 
Great  Britain,  which  could  be  annulled  by  a  war." 

I  do  not  know  that  I  need  read  the  whole  of  this  argument,  I  have 
already  stated  it  very  fully,  and  I  go  on  a  few  lines  further  down : — 

"  The  treaty  of  1783  was,  in  its  essential  nature,  not  liable  to  be 
annulled  by  a  subsequent  war.  It  acknowledged  the  United  States 
as  a  sovereign  and  independent  Power.  It  would  be  an  absurdity, 
inconsistent  with  the  aclmowledgmeut  itself,  to  suppose  it  liable  to  be 
forfeited  by  a  war." 

Then,  at  the  bottom  of  the  page : — 

"  The  subject  was  viewed  by  my  countrymen  as  highly  important, 
and  I  was  anxious  to  omit  no  enort  which  might  possibly  nave  an 
influence  in  promoting  friendly  sentiments  between  the  two  nations, 
or  in  guarding  against  the  excitement  of  others.  These  fisheries 
afforded  the  means  of  subsistence  to  multitudes  of  people  who  were 
destitute  of  any  other;  they  also  afforded  the  means  of  remittance  to 
Great  Britain  in  payment  for  articles  of  her  manufactures  exported 
to  America.  It  was  well  understood  to  be  the  policy  of  Great  Britain 
that  no  unnecessary  stimulus  should  be  given  to  the  manufactures  in 
the  United  States,  which  would  diminish  the  importation  of  those 
from  Great  Britain.  But,  by  depriving  the  fishermen  of  the  United 
States  of  this  source  of  subsistence,  the  result  must  be  to  throw  them 
back  upon  the  country,  and  drive  them  to  the  resort  of  manufacturing 
for  themselves ;  while,  on  the  other  hand,  it  would  cut  off  the  means 
of  making  remittances  in  payment  for  the  manufactures  of  Great 
Britain." 

Then  he  goes  on  in  a  passage,  of  which  I  will  only  read  one  sentence, 
to  urge  consideration  on  behalf  of  the  fishermen : — 

"  I  thought  it  best  to  urge  every  consideration  which  might  influence 
a  party  having  other  views  in  that  respect,  to  avoid  coming  to  a  colli- 
sion upon  it.     I  would  even  urge  considerations  of  humanity." 

43  Then  he  goes  at  some  length  into  considerations  affecting  the 

American  fishermen.  That  passage  which  I  have  last  read  is 
perhaps  worth  noting  when  we  come  to  the  words  of  the  treaty  which 
limit  the  right  to  the  inhabitants  of  the  United  States  or  to  the  Ameri- 
can fishermen.  It  is  a  grant  made  to  the  persons  who  are  pointed  at 
in  this  portion  of  Mr.  Adams'  argument.  Then,  on  the  25th  Septem- 
ber, Mr.  Adams  writes  a  letter  to  Lord  Bathurst  which  extends  over 
the  three  following  pages.     He  begins  by  referring  to  the  conference 
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of  the  14tli  instant  and  the  incident  of  the  ^^  Jaseur,''  and  then,  at  p. 
67,  he  proceeds  thus : — 

"  But,  in  disavowing  the  particular  act  of  the  officer  who  had  pre- 
sumed to  forbid  American  fishing  vessels  from  approaching  within 
sixty  miles  of  the  American  coast,  and  in  assuring  me  that  it  had 
been  the  intention  of  tliis  Government,  and  the  instructions  given  by 
your  Lordship,  not  even  to  deprive  the  American  fishermen  of  any 
of  their  accustomed  liberties  during  the  present  year,  your  Lordship 
did  also  express  it  as  the  intention  of  the  British  Government  to 
exclude  the  fishing  vessels  of  the  United  States,  h»*eafter,  from  the 
liberty  of  fishing  within  one  marine  league  of  the  shores  of  all  the 
Briti^  territories  in  North  America,  and  from  that  of  drying  and 
curing  their  fish  on  the  unsettled  parts  of  those  territories,  and,  with 
the  consent  of  the  inhabitants,  on  those  parts  which  have  become 
settled  since  the  peace  of  1783." 

We  have  Lord  Bathurst's  instructions  in  writing  in  the  letter  of 
the  7th  September,  1815,  to  Mr.  Baker,  at  p.  64,  and  they  are  distinct 
and  positive  that  United  States  vessels  are  to  be  excluded  from  all 
bays,  creeks,  and  so  on,  as  well  as  from  the  3  miles. 

•'I  then  expressed  to  your  Lordship  my  earnest  hope  that  this 
determination  had  not  been  irrevocably  taken,  and  stated  the  instruc- 
tions which  I  had  received  to  present  to  the  consideration  of  His 
Majesty's  Government  the  grounds  upon  which  the  United  States 
conceive  those  liberties  to  stand,  ana  upon  which  they  deem  that 
such  exclusion  cannot  be  effected  without  an  infraction  of  the  rights 
of  the  American  people. 

"  In  adverting  to  the  origin  of  these  liberties,  it  will  be  admitted, 
I  presume,  without  question,  that,  from  the  time  of  the  settlements 
in  North  America,  which  now  constitute  the  United  States,  until 
their  separation  from  Great  Britain,  and  their  establishment  as 
distinct  sovereignties,  these  liberties  of  fishing,  and  of  drying  and 
curing  fish,  had  been  enjoyed  by  them  in  common  with  the  other 
subjects  of  the  British  Empire.  In  point  of  principle  they  were 
pre-eminently  entitled  to  the  enjoyment;  and,  in  point  of  fact,  they 
had  enjoyed  more  of  them  than  any  other  portion  of  the  Empire; 
their  settlement  of  the  neighbouring  country  having  naturally  led 
to  the  discovery  and  improvement  of  these  fisheries,  and  their  prox- 
imitv  to  the  places  where  they  are  prosecuted;  and  the  necessities 
of  their  condition  having  led  them  to  the  discovery  of  the  most 
advantageous  fishing  grounds,  and  given  them  facilities  in  the  pursuit 
of  their  occupation  in  those  regions  which  the  remoter  parts  of  the 
Empire  could  not  possess.  It  might  be  added  that  they  had  con- 
tributed their  full  share,  and  more  than  their  share,  in  securing  the 
conquest  from  France  of  the  provinces  on  the  coasts  on  which  these 
fisheries  were  situated. 

^^  It  was,  doubtless,  upon  considerations  such  as  these  that,  in  the 
treaty  of  peace  between  His  Majesty  and  the  United  States  of  1783, 
an  express  stipulation  was  inserted  recognising  the  rights  and  liberties 
which  had  always  been  enjoyed  by  the  people  of  the  United  States 
in  these  fisheries,  and  declaring  that  they  should  continue  to  enjoy 
the  right  of  fishing  on  the  Grand  Bank  and  other  places  of  conmion 
jurisdiction,  and  have  the  liberty  of  fishing  and  of  drying  and  curing 
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their  fish  within  the  exclusive  British  jurisdiction  on  the  North 
American  coasts,  to  which  the^  had  been  accustomed  while  them- 
selves formed  a  part  of  the  British  nation.  This  stipulation  was  a 
part  of  that  treaty  by  which  His  Majesty  acknowledged  the  United 
States  as  free,  sovereign,  and  independent  States,  and  that  he  treated 
with  them  as  such. 

"  It  cannot  be  necessary  for  me  to  prove,  my  Lord,  that  that  treaty 
is  not,  in  its  general  provisions,  one  of  those  which,  by  the  common 
understanding  and  usage  of  civilized  nations,  is  or  can  be  considered 
as  annulled  by  a  subsequent  war  between  the  same  parties.  To  sup- 
pose that  it  is  would  imply  the  inconsistency  ana  absurdity  of  a 
sovereign  and  independent  State  liable  to  forfeit  its  right  of  sov- 
ereignty by  the  act  of  exercising  it  on  a  declaration  of  war.  But  the 
very  words  of  the  treaty  attest  wiat  the  sovereignty  and  independence 
of  the  United  States  were  not  considered  or  understood  as  grants 
from  His  Majesty.  They  were  taken  and  expressed  as  existing  before 
the  treaty  was  made,  and  a^  then  only  first  formally  recognised  and 
acknowledged  by  Great  Britain.'^ 

That,  of  course,  I  have  already  not  only  admitted  but  asserted  was 
the  c(«dition  before  the  United  States  would  even  negotiate.  They 
insisted  that-  they  should  be  recognised  as  an  independent  Power, 
and  the  negotiations  proceeded  upon  that  basis.  But,  it  is  in  the 
passage  which  immediately  follows,  I  submit,  that  Mr.  Adams  enters 
upon  a  contention  which  is  as  manifestly  erroneous  as  his  contention 
with  regard  to  the  independence  of  the  United  States,  when  it  was 
recognised,  was  sound.    He  goes  on  thus: — 

^  Precisely  of  the  same  nature  were  the  rights  and  liberties  in  the 
fisheries  to  which  I  now  refer.  They  were,  in  no  respect,  grants  from 
the  King  of  Great  Britain  to  the  United  States ;  but  the  acknowledg- 
ment of  them  as  rights  and  liberties  enjoyed  before  the  separation  of 
the  two  countries,  and  which  it  was  mutually  agreed  should  continue 
to  be  enjoyed  under  the  new  relations  which  were  to  subsist  between 
them,  constituted  the  essence  of  the  article  concerning  the  fish- 
44  eries.  The  very  peculiarity  of  the  stipulation  is  an  evidence 
that  it  was  not,  on  either  side,  understood  or  intended  as  a 
grant  from  one  sovereign  State  to  another.  Had  it  been  so  under- 
stood, neither  could  the  United  States  have  claimed,  nor  would  Great 
Britain  have  granted,  gratuitously,  any  such  concession.  There  was 
nothing,  either  in  the  state  of  things,  or  in  the  disposition  of  the 
parties,  which  could  have  led  to  such  a  stipulation,  as  on  the  ground 
of  a  grant,  without  an  equivalent,  by  Great  Britain. 

"  I  et  such  is  the  ground  upon  which  it  appears  to  have  been  con- 
template as  resting  by  the  British  Government,  when  their  plenipo- 
tentiaries at  Ghent  communicated  to  those  of  the  United  States  their 
intentions  as  to  the  North  American  fisheries,  viz : 

"'That  the  British  Government  did  not  intend  to  grant  to  the 
United  States,  ^atuitously,  the  privileges  formerly  granted  by  treaty 
to  them,  of  fishing  within  the  limits  of  the  British  sovereignty,  and 
of  using  the  shores  of  the  British  territories  for  purposes  connected 
with  the  British  fisheries.' " 
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Then  he  goes  on  to  quote  the  answer  made  by  the  American  pleni- 
potentiaries, and  says,  in  the  second  paragraph  on  p.  68 : — 

"  If  the  stipulation  of  the  treaty  of  1783  was  one  of  the  conditions 
by  which  His  Majesty  acknowledged  the  sovereigntj'  and  independ- 
oiice  of  the  United  States;  if  it  was  the  mere  recognition  of  rights  and 
liberties  previously  existing  and  enjoyed,  it  was  neither  a  privilege 
gratuitously  granted,  nor  liable  to  be  forfeited  by  the  mere  existence 
of  a  subsequent  war.  If  it  was  not  forfeited  by  the  war,  neither  could 
it  be  impaired  by  the  declaration  of  Great  Britain  that  she  did  not 
intend  to  renew  the  grant.  Where  there  had  been  no  gratuitous  con- 
cession, there  could  be  none  to  renew ;  the  rights  and  liberties  of  the 
United  States  could  not  be  cancelled  by  the  declaration  of  Great 
Britain's  intentions.  Nothing  could  abrogate  them  but  the  renun- 
ciation of  them  by  the  United  States  themselves." 

I  am  desirous  of  shortening  somewhat  the  reading  of  a  long  letter, 
and  I  pass  on  to  the  paragraph  next  but  one : — 

"  Let  it  be  supposed,  my  Lord,  that  the  notice  given  by  the  British 
plenipotentiaries,  in  relation  to  the  fisheries,  had  been  in  reference  to 
another  article  of  the  same  treaty;  that  Great  Britain  had  declared 
she  did  not  intend  to  grant  again,  gratuitously,  the  grant  in  a  former 
treaty  of  peace,  acknowledging  the  United  States  as  free,  sovereign, 
and  independent  States;  or,  that  she  did  not  intend  to  grant,  gratui- 
tously, the  same  boundary  line  which  she  had  granted  m  the  former 
treaty  of  peace :  is  it  not  obvious  that  the  answer  would  have  been  that 
the  United  States  needed  no  new  acknowledgment  of  their  independ- 
ence, nor  any  new  grant  of  a  boundary  line? — that,  if  their  inde- 
pendence was  to  be  forfeited,  or  their  boundary  line  curtailed,  it 
could  only  be  by  their  own  acts  of  renunciation,  or  of  cession,  and  not 
by  the  declaration  of  the  intentions  of  another  Government  ?  And,  if 
this  reasoning  be  just,  with  regard  to  the  other  articles  of  the  treaty 
of  1783,  upon  what  principle  can  Great  Britain  select  one  article,  or 
a  part  of  one  article,  and  say,  this  particular  stipulation  is  liable  to 
forfeiture  by  war,  or  by  the  declaration  of  her  will,  while  she  admits 
the  rest  of  the  treaty  to  be  permanent  and  irrevocable?" 

Almost  the  whole  of  this  letter  is  directed  to  arguing  this  point  of 
irrevocability  of  the  concession  of  the  fisheries.  It  totally  ignores  the 
distinction  between  "  rights  "  and  "  liberties."  It  totally  ignores  the 
distinction  between  the  attitude  assumed  with  regard  to  the  fishing  on 
tlie  banks  and  the  fishing  in  the  open  sea  generally,  on  the  one  hand, 
and  the  fishing  upon  the  coasts  of  the  British  territories,  on  the  other 
hand.  It  confounds  together  the  recognition  of  the  independence  of 
the  United  States  upon  which  the  treaty  and  all  the  negotiations  lead- 
ing to  the  treaty  had,  from  the  very  beginning,  proceeded,  with  a 
particular  clause  conceding  a  certain  liberty  with  regard  to  fishing 
upon  the  coasts.  That  is  the  substance  of  this  very  long  letter,  a 
great  part  of  which  I  have  not  troubled  the  Court  by  reading. 

Now,  may  I  call  the  attention  of  the  Court  to  Lord  Bathurst's 
reply  of  the  30th  October,  1815,  one  passage  from  which  is  cited  in 
the  Argument  of  the  United  States,  and  relied  upon  as  a  complete 
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and  final  admission  that  Great  Britain  claimed  only  the  bays  which 
would  be  included  within  a  line  following  the  coast  at  a  distance  of 
3  miles?    The  letter  begins  at  p.  69: — 

"The  undersigned,  one  of  His  Majesty's  Principal  Secretaries  of 
State,  had  the  honour  of  receiving  the  letter  of  the  Minister  of  the 
United  States,  dated  the  25th  ultimo,  containing  the  grounds  upon 
which  the  United  States  conceives  themselves,  at  the  present  time, 
entitled  to  prosecute  their  fisheries  within  the  limits  of  the  British 
sovereignty,  and  to  use  British  territories  for  purposes  connected 
with  the  fisheries." 

That  is  the  passage  which  is  cited  at  the  top  of  p.  137  of  the 
American  Argument,  and  upon  which  they  proceed  to  say : — 

"  Here  was  a  formal,  definite,  and  distinct  understanding  between 
these  representatives  of  the  two  powers  as  to  what  constituted  '  the 
limits  01  the  British  sovereignty,  or  '  His  Britannic  Majesty's  Do- 
minions in  America';  and  throughout  the  negotiations  thereafter, 
it  was  ever  in  the  minds  of  the  representatives  of  both  powers  that 

the  *  British  jurisdiction '  in  America  or  *  His  Majesty's  Do- 
45        minions'  was  without  question  acknowledged  to  be  limited, 

in  respect  of  the  fisheries,  to  one  marine  league  from  the  shores 
of  the  British  poSvSessions  in  North  America,  within  which  lay  the 
bays,  creeks,  harbors,  and  waters  close  upon  the  shores  now  denied 
to  the  vessels  of  the  United  States." 

I  submit  this  passage  gives  not  the  slightest  colour  to  any  such 
contention.  The  passage  merely  refers  to  the  British  jurisdiction 
generally,  and  Lord  Bathurst,  in  that  letter  of  the  7th  September 
to  Mr.  Baker,  had  distinctly  pointed  out  that  there  was  to  bo  ex- 
clusion from  the  bays  and  from  the  3-mile  limit  upon  the  coast. 

Then  Lord  Bathurst  goes  on : — 

"A  pretension  of  this  kind  was  certainly  intimated  on  a  former 
occasion,  but  in  a  manner  so  obscure  that  His  Majesty's  Govern- 
ment were  not  enabled  even  to  conjecture  the  grounds  upon  which 
it  could  be  supported. 

"  His  Majesty's  Government  have  not  failed  to  give  to  the  argu- 
ment contained  in  the  letter  of  the  25th  ultimo  a  candid  and  de- 
liberate consideration;  and,  although  they  are  compelled  to  resist  the 
claim  of  the  United  States  when  thus  brought  forward  as  a  question 
of  right,  they  feel  every  disposition  to  afford  to  the  citizens  of  those 
States  all  the  liberties  and  privileges  connected  with  the  fisheries 
which  can  consist  with  the  just  rights  and  interests  of  Great  Britain, 
and  secure  His  Majesty's  subjects  from  those  undue  molestations  in 
their  fisheries  which  they  have  formerly  experienced  from  citizens  of 
the  United  States.  The  Minister  of  the  United  States  appears,  by 
his  letter,  to  be  well  aware  that  Great  Britain  has  always  considered 
the  liberty  formerly  enjoyed  by  the  United  States  of  fishing  within 
British  limits,  and  usinc  British  territory,  as  derived  from  the  third 
article  of  the  treaty  oi  1783,  and  from  that  alone;  and  that  the 
claim  of  an  independent  State  to  occupy  and  use  at  its  discretion 
any  portion  of  tne  territory  of  another,  without  compensation  or 
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corresponding  indulgence,  cannot  rest  on  any  other  foundation  than 
conventional  stipulation.  It  is  unnecessary  to  enquire  into  the  mo- 
tives which  mignt  have  originally  influenced  Great  Britain  in  con- 
ceding such  liberties  to  the  United  States,  or  whether  other  articles 
of  the  treaty  wherein  these  liberties  are  specified  did,  or  did  not,  in 
fact,  afford  an  equivalent  for  them,  because  all  the  stipulations  pro- 
fess to  be  founded  on  reciprocal  advantages  and  mutual  convenience. 
If  the  United  States  derived  from  that  treaty  privileges  from  which 
other  independent  nations  not  admitted  by  treaty  were  excluded,  the 
duration  of  the  privileges  must  depend  on  the  duration  of  the  instru- 
ment by  which  they  were  panted;  and  if  the  war  abrogated  the 
treaty,  it  determined  the  privileges.  It  has  been  urged,  indeed,  on 
the  part  of  the  United  States,  that  the  treaty  of  1783  was  of  a  pecul- 
iar character,  and  that,  because  it  contained  a  recognition  of  Ameri- 
can independence,  it  could  not  be  abrogated  by  a  subsequent  war 
between  the  parties.  To  a  position  of  this  novel  nature  Great  Britain 
cannot  accede.  She  knows  of  no  exception  *to  the  rule  that  all 
treaties  are  put  an  end  to  by  a  subsequent  war  between  the  same 
parties:  she  cannot,  therefore,  consent  to  give  to  her  diplomatic  re- 
lations with  one  State  a  different  degree  of  permanency  from  that 
on  which  her  connection  with  all  other  States  depends.  Nor  can  she 
consider  any  one  State  at  liberty  to  assign  to  a  treaty  made  with  her 
such  a  peculiarity  of  character  as  shall  make  it,  as  to  duration,  an 
exception  to  all  other  treaties,  in  order  to  found,  on  a  peculiarity  thus 
assumed,  an  irrevocable  title  to  all  indulgences,  which  have  all  the 
features  of  temporary  concessions. 

"  The  Treaty  of  Ghent  has  been  brought  forward  bv  the  American 
Minister  as  supporting,  by  its  reference  to  the  boundary  line  of  the 
United  States,  as  fixed  by  th^  treaty  of  1783,  the  opinion  that  the 
treaty  of  1783  was  not  abrogated  by  the  war.  The  undersigned, 
however,  cannot  observe  in  any  one  of  its  articles  any  express  or 
implied  reference  to  the  treaty  of  1783  as  still  in  force.  It  will  not 
be  denied  that  the  main  object  of  the  Treaty  of  Ghent  was  the 
mutual  restoration  of  all  territory  taken  by  either  party  from  the 
other  during  the  war." 

And  so  on.  I  do  not  think  I  need  read  the  rest  of  this  paragraph ; 
but  in  the  next  paragraph  there  is  this  statement : — 

"  It  is  justly  stated  by  the  American  Minister  that  the  United 
States  dia  not  need  a  new  grant  of  the  boundary  line.  The  war 
did  not  arise  out  of  a  contested  boundary ;  and  Great  Britain,  there- 
fore, by  the  act  of  treating  with  the  United  States,  recognised  that 
nation  in  its  former  dimensions,  excepting  so  far  as  the  jus  heUi  had 
interfered  with  them;  and  it  was  the  object  of  the  Treaty  of  Ghent 
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by  Lord  BaUiurst  with  reference  to  the  question  how  far  treaties  are 
effected  by  war: — 

"  It  is  by  no  means  unusual  for  treaties  containing  recognitions  and 
acknowleagments  of  title,  in  the  nature  of  perpetual  obligation,  to 
contain,  l&ewise^  grants  of  privileges  liable  to  revocation.  The 
treaty  of  1783,  like  many  others,  contained  provisions  of  diflFerent 
characters — some  in  their  own  nature  irrevocable,  and  others  of  a 
temporary  nature.  If  it  be  thence  inferred  that,  because  some  ad- 
vantages specified  in  that  treaty  would  not  be  put  an  end  to  by  the 
war,  therefore  all  the  other  advantages  were  intended  to  be  equally 
permanent,  it  must  first  be  shown  that  the  advantages  themselves  are 
of  the  same,  or  at  least  of  a  similar  character ;  for  the  character 
46  of  one  advantage  recognised  or  conceded  by  treaty  can  have  no 
connection  with  the  character  of  another^  thougn  conceded  by 
the  same  instnmient,  unless  it  arises  out  of  a  strict  and  necessary  con- 
nection between  the  advantages  themselves.  But  what  necessary  con- 
nection can  there  be  between  a  right  to  independence  and  a  liberty 
to  fish  within  British  jurisdiction,  or  to  use  British  territory? 
Liberties  within  British  limits  are  as  capable  of  being  exercised  by  a 
dependent,  as  by  an  independent  State,  and  cannot,  merefore,  be  the 
necessary  consequence  of  independence. 

"  The  independence  of  a  State  is  that  which  cannot  be  correctlv  said 
to  be  granted  by  a  treaty,  but  to  be  acknowledged  by  one.  In  the 
treaty  of  1783,  the  independence  of  the  United  States  was  certainly 
acknowledged,  not  merely  by  the  consent  to  make  the  treaty,  but  by 
the  previous  consent  to  enter  into  the  provisional  articles  executed  in 
November,  1782.  The  independence  mi^ht  have  been  acknowledged, 
without  either  the  treaty  or  the  provisional  articles;  but,  by  what- 
ever mode  acknowledged,  the  acknowledgment  is,  in  its  own  nature, 
irrevocable.  A  power  of  revoking,  or  even  of  modifying  it,  would 
be  destructive  or  the  thing  itself;  and,  therefore,  all  such  power  is 
necessarily  renounced  when  the  acknowledgment  is  made.  The  war 
could  not  put  an  end  to  it,  for  the  reason  justly  assigned  by  the 
American  Minister,  because  a  nation  could  not  forfeit  its  sovereignty 
by  the  act  of  exercising  it;  and  for  the  further  reason,  that  Great 
Britain,  when  she  declared  war  on  her  part  against  the  United  States, 
gave  Hiem,  by  that  very  act,  a  new  reco^ition  of  their  independence. 

"  The  nature  of  the  liberty  to  fish  within  British  limits,  or  to  use 
British  territory,  is  essentially  different  from  the  right  to  independ- 
ence, in  all  that  may  reasonably  be  supposed  to  regard  its  intended 
duration.  The  grant  of  this  liberty  has  all  the  aspect  of  a  policy 
temporary  and  experimental,  depending  on  the  use  that  might  be 
maae  of  it,  on  the  condition  of  the  islands  and  places  where  it  was  to 
be  exercised,  and  the  more  general  conveaiences  or  inconveniences, 
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rights  acknowledged  by  the  treaty  of  1783  are  not  only  distinguish- 
able from  the  liberties  conceded  by  the  same  treaty,  in  the  foundation 
upon  which  they  stand,  but  they  are  carefully  distinguished  in  the 
treaty  of  1783  itself.  The  undersized  begs  to  call  the  attention  of 
the  American  Minister  to  the  wording  of  the  first  and  third  articles, 
to  which  he  has  often  referred,  for  the  foundation  of  his  arguments. 
In  the  first  article,  Great  Britain  acknowledges  an  independence 
already  expressly  recognised  by  the  Powers  of  Ekirope  and  by  herself, 
in  her  consent  to  enter  into  provisional  articles  of  November,  1782. 
In  the  third  article.  Great  Britain  acknowledges  the  right  of  the 
United  States  to  take  fish  on  the  banks  of  Newfoundland  and  other 
places,  from  which  Great  Britain  has  no  right  to  exclude  an  inde- 
pendent nation.  But  they  are  to  have  the  liberty  to  cure  and  dry 
them  in  certain  unsettled  places  within  His  Majesty's  territory.  If 
these  liberties,  thus  granted,  were  to  be  as  perpetual  and  indefeasible 
as  the  rights  i)reviously  recognised,  it  is  difficult  to  conceive  that  the 
plenipotentiaries  of  the  United  States  would  have  admitted  a  varia- 
tion of  language  so  adapted  to  produce  a  diflPerent  impression ;  and, 
above  all.  that  thev  should  have  admitted  so  strange  a  restriction  of  a 
perpetual  and  indefeasible  right  as  that  with  which  the  article  con- 
cludes, which  leaves  a  right  so  practical  and  so  beneficial  as  this  is 
admitted  to  be,  dependent  on  the  will  of  British  subjects^  in  their 
character  of  inhabitants,  proprietors,  or  possessors  of  the  soil,  to  pro- 
hibit its  exercise  altogether. 

"  It  is  surely  obvious  that  the  word  right  is,  throughout  the  treaty, 
used  as  applicable  to  what  the  United  States  were  to  enjoy,  in  virtue 
of  a  recognised  independence;  and  the  word  liberty  to  what  they 
were  to  enjoy,  as  concessions  strictly  dependent  on  the  treaty  itself. 

"  The  right  of  the  United  States  has  been  asserted  upon  other 
arguments,  which  appear  to  the  undersigned  not  altogether  con- 
sistent with  those  that  had  been  previously  advanced.  It  has  been 
argued  by  the  Minister  of  the  United  States  that  the  treaty  of  1783 
did  not  confer  upon  the  United  States  the  liberty  of  fishing  within 
British  jurisdiction,  and  using  British  territory,  but  merely  recog- 
nised a  right  whicn  they  previously  had;  ana  it  has  been  thence 
inferred  that  the  recognition  of  this  right  renders  it  as  perpetual  as 
that  of  their  independence. 

"  If  the  treaty  of  1783  did  not  confer  the  liberties  in  question,  the 
undersigned  cannot  understand  why,  in  their  support,  the  point 
should  have  been  so  much  pressed,  that  the  treaty  is  in  force  notwith- 
standing the  subsequent  war.  If,  as  stated  by  the  American  Minis- 
ter, the  time  of  the  settlement  of  North  America  was  the  origin  of  the 
liberties  of  the  United  States  in  respect  to  the  fisheries,  and  their 
independence,  as  recognised  in  1783,  was,  as  further  argued  by  him, 
the  mere  recognition  of  rights  and  liberties  previously  existing 
(which  must  have  been  in  virtue  of  their  independence),  it  would 
seem  to  follow  that  their  independence  was  recognised  from  the  time 
of  the  settlement  of  North  America — for  no  other  period  can  be 
assigned." 

Then  the  Argument  proceeds — ^but  I  need  not  read  it  to  the  Court. 
May  I  call  attention  to  the  paragraph  near  the  bottom  of  p.  71, 
which  begins  thus: — 
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^Although  His  Majesty's  Government  cannot  admit  that  the  claim 
of  the  American  fishermen  to  fish  within  British  jurisdiction,  and  to 
use  the  British  territory  for  purposes  connected  with  their  fishery,  is 
analogous  to  the  indulgence  which  has  been  granted  to  enemy's  sub- 
jects en^gi^  in  fishing  on  the  high  seas,  for  the  purpose  of  convey- 
ing fresh  fish  to  market." 

And  then  proceeds  thus — 

"  yet  they  do  feel  that  the  enjoyment  of  the  liberties,  formerly  used 
by  the  inhabitants  of  the  United  States,  may  be  very  conducive  to 

their  national  and  individual  prosperity,  though  they  should 
47       be  placed  under  some  modifications ;  and  this  feeling  operates 

most  forcibly  in  favour  of  concession.  But  Great  Britain  can 
only  offer  the  concession  in  a  way  which  shall  effectually  protect  her 
own  subjects  from  such  obstructions  to  their  lawful  enterprises  as 
they  too  frequently  experienced  inmiediately  previous  to  the  late 
war,  and  which  are,  from  their  very  nature,  calculated  to  produce 
collision  and  disunion  between  the  two  States." 

Now,  Mr.  President,  it  is  with  some  reluctance  that  I  have  occupied 
the  time  of  the  Court  by  reading  to  them  so  much  of  these  documents. 
I  should  not  have  done  it  if  it  had  not  been  for  the  statement  so 
confidently  made  in  the  Argument  of  the  United  States  that  these 
documents  establish  an  admission  by  Great  Britain  that  it  was  only 
bays  within  3  miles  of  the  coast  to  which  their  claim  extended,  and 
it  was  absolutely  necessary  to  refer  to  the  documents  themselves  for 
the  purpose  of  showing  that  there  is  nothing  in  these  documents 
which  bears  out  that  statement. 

I  think  I  can  conclude  this  head  of  the  subject  within  the  limits 
of  the  morning  sitting  by  referring  to  the  letter  sent  by  Mr.  Adams 
to  Lord  Castlereagh  on  the  22nd  January,  1816,  which  is  the  last  of 
this  particular  group  of  the  correspondence.  It  begins  at  p.  72  and 
extends  to  p.  76,  but  I  am  not  going  to  read  much  of  it. 

He  refers  to  the  statements  made  in  Lord  Bathurst's  letter.  Lord 
Bathurst's  letter  was  engaged,  as  the  Court  will  observe,  in  discus- 
sing the  question  how  far  the  war  had  put  an  end  to  the  concession 
of  the  liberty  of  fishing,  and  British  jurisdiction  was  only  inciden- 
tally referred  to.  The  controversy  was  as  to  whether  it  was  a  right 
which  had  been  recognised  in  1783,  and  was  not  created  by  a  grant 
of  the  liberty  by  that  treaty. 

Then  Mr.  Adams  proceeds  to  contra  vert  the  position  laid  down  by 
Lord  Bathurst,  that  war  puts  an  end  to  treaties,  and  in  the  second 
paragraph  of  p.  78  he  says  this : — 

"  The  undersigned  believes  that  there  are  many  exceptions  to  the 
rule  by  which  the  treaties  between  nations  are  mutually  considered 
as  terminated  by  the  intervention  of  a  war;  that  these  exceptions 
extend  to  all  engagements  contracted  with  the  understanding  that 
they  are  to  operate  equally  in  war  and  peace,  or  exclusively  during 
war;  to  all  engagements  by  which  the  parties  superadd  the  sanction 
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of  a  formal  compact  to  principles  dictated  by  the  eternal  laws  of 
morality  and  humanity;  and,  finally,  to  all  engagements  which,  ac- 
cording to  the  expressions  of  Lord  Bathnrst's  note,  are  in  the  nature 
of  perpetual  ohligation.^'^ 

I  pass  over  the  rest  of  that  page.  At  the  middle  of  p.  74  is  a  ref- 
erence to  the  difference  in  the  language  of  the  treaty  as  between  the 
expression  ^'  right "  and  the  expression  ^^  liberty.''  It  begins  in  the 
second  sentence  of  the  second  paragraph  of  p.  74: — 

"He " 

Mr.  Adams,  the  writer — 

"  has  not  been  inattentive  to  the  variation  in  the  terms,  by  which  the 
enjoyment  of  the  fisheries  on  the  main  ocean,  the  common  possession 
of  both  nations,  and  the  same  enjojment  within  a  small  portion  of 
the  special  jurisdiction  of  Great  Britain,  are  stipulated  in  Uie  article, 
and  recognised  as  belonging  to  the  people  of  the  United  States.  He 
considers  the  term  ri^ht  as  importing  an  advantage  to  be  enjoyed 
in  a  place  of  common  jjurisdiction,  and  the  term  liberty  as  referring  to 
the  same  advantage,  incidentally  leading  to  the  borders  of  a  special 
jurisdiction.  But,  evidently,  neither  of  them  imports  any  limitation 
of  time.  Both  were  expressions  no  less  familiar  to  the  understand- 
ings than  dear  to  the  hearts  of  both  the  nations  parties  to  the  treaty. 
The  undersigned  is  persuaded  it  will  be  readily  admitted  that,  where- 
ever  the  English  language  is  the  mother  tongue,  the  term  liberty^  far 
from  includmg  in  iteelf  either  limitation  of  time  or  precariousness 
of  tenure,  is  essentially  as  permanent  as  that  of  righty  and  can,  with 
justice,  be  understood  only  as  a  modification  of  the  same  thing;  and 
as  no  limitation  of  time  is  implied  in  the  term  itself,  so  there  is 
none  expressed  in  any  part  of  the  article  to  which  it  belongs." 

I  cannot  help  thinking  there  is  in  that  passage  a  certain  reference 
to  the  use  of  the  word  "  liberty  "  in  another  much  nobler  sense  than 
a  liberty  to  fish  or  a  liberty  to  exercise  any  privileges  upon  the  terri- 
tory either  of  an  individual  or  of  another  State. 

Then  at  the  bottom  of  p.  74 : — 

"That  the  term  right  was  used  as  applicable  to  what  the  United 
States  were  to  enjoy  in  virtue  of  a  recognised  independence,  and  the 
word  liberty  to  what  they  were  to  enjoy  as  concessions  strictly  de- 
pendent on  the  treaty  itself,  the  undersigned  not  only  cannot  admits 
but  considers  as  a  construction  altogether  unfounded.  If  the  United 
States  would  have  been  entitled,  in  virtue  of  a  recognised  independ- 
ence ^  to  enjoy  the  fisheries  to  which  the  word  riahts  is  applira,  no 
article  upon  the  subject  would  have  been  requiredf  in  the  treaty." 

Well,  it  may  be  so,  but  I  have  called  the  attention  of  the  Ourt  to 

the  fact  that  the  views  which  now  prevail  with  regard  to  the 

48        right  of  fishing  on  the  banks  of  Newfoundland  and  elsewhere 

in  the  open  sea  were  by  no  means  so  universally  held  in  the 

eighteenth  century  as  is  the  case  at  the  present  day  or  as  was  the 

case  early  in  the  nineteenth  century ;  and  the  reference  to  the  recog- 
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Didon  of  the  right  of  fishing  on  the  banks  was  a  highly  proper  refer- 
ence, having  regard  to  the  fact  that  such  indefinite  claims  had  been 
put  forth. 

"  Whatever  their  right  mi^ht  have  been,  Great  Britain  would  not 
have  felt  herself  bound,  wi&out  a  specific  article  to  that  effect,  to 
acknowledge  it  as  included  among  the  appendages  to  their  independ- 
ence." 

I  think  I  may  pass  over  the  rest  of  that  paragraph,  and  go  on  to 
near  the  middle  of  p.  75 : — 

"The  undersigned  is  apprehensive,  from  the  earnestness  with  which 
Lord  Bathurst's  note  argues  to  refute  inferences  which  he  disclaims, 
from  the  principles  asserted  in  his  letter  to  his  Lordship,  that  he  has 
not  expressed  his  meaning  in  terms  sufficiently  clear.  He  affirmed 
that,  previous  to  the  independence  of  the  United  States,  their  people, 
as  British  subjects,  had  enjoyed  all  the  rights  and  liberties  in  the 
fisheries,  which  form  the  subject  of  the  present  discussion ;  and  that, 
when  the  separation  of  the  two  parts  of  the  nation  was  consummated, 
by  a  mutual  compact,  the  treaty  of  peace  defined  the  rights  and 
liberties  which,  by  the  stipulation  of  both  parties,  the  United  States. 
in  their  new  character,  were  to  enjoy.  By  the  acknowledgment  oi 
the  independence  of  the  United  States,  Great  Britain  bound  herself 
to  treat  them,  thenceforward,  as  a  nation  possessed  of  all  the  pre- 
rogatives amd  attributes  of  sovereign  power.  The  people  of  the  United 
States  were,  thenceforward,  neither  oound  in  allegiance  to  the  sov- 
ereign of  Great  Britain,  nor  entitled  to  his  protection,  in  the  enjoy- 
ment of  any  of  their  rights,  as  his  subjects.  Their  rights  and  their 
duties  as  members  of  a  State,  were  defined  and  regulated  by  their  own 
constitutions  and  forms  oi  government.  But  there  were  certain 
rights  and  liberties  which  had  been  enjoyed  by  both  parts  of  the 
nation,  while  subjects  of  the  same  Sovereign,  which  it  was  mutually 
agreed  they  should  continue  to  enjoy  unmolested;  and,  among  them, 
were  the  rights  and  liberties  in  thase  fisheries.  The  fisheries  on  the 
Banks  of  >iewfoundland,  as  well  in  the  open  seas  as  in  the  neighbour- 
ing bays,  gulfs,  and  along  the  coasts  of  Nova  Scotia  and  Labrador, 
were,  by  the  dispensations  and  the  laws  of  nature,  in  substance,  only 
different  parts  of  one  fishery." 

They  were  very  different  parts.  They  were  very  different  fisheries 
indeed.  I  do  not  think  I  need  read  the  rest  of  this  letter.  It  is  the 
summing  up  of  a  controversy  which  really  was  devoted  to  the  ques- 
tion whether  the  right  had  been  conferred  by  the  treaty  of  1783  and 
was  determined  by  war,  and  its  effect  on  that  clause  in  that  treaty. 
It  is  a  correspondence  which  throws  no  light  whatever  on  the  ques- 
tion of  bays  favourable  to  the  contention  of  the  United  States. 

I  have  read  these  letters,  which  are  long,  and  although  extremely 
able,  such  in  their  nature  as  to  occupy  what  appears  rather  an  in- 
ordinate portion  of  the  time  of  the  Court,  simply  because  it  was  in- 
dispensable to  do  so  in  order  to  show  that  when  that  correspondence  is 
looked  at  the  assertion  in  the  Argument  of  the  United  States,  that  it 
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fixed  definitely  and  clearly  the  claim  of  Great  Britain  as  limited  to 
bays  within  3  miles  from  the  coast,  is  not  tenable. 

I  propose  to  pass  to  another  head,  the  second  group  of  the  corre- 
spondence which  preceded  the  treaty  of  1818,  but  I  presume  the 
Tribunal  would  consider  it  desirable  that  that  should  be  done  this 
afternoon. 

[The  Tribunal,  at  12.3  o'clock  p.  m.,  took  a  recess  until  2  o'clock 
p.  m.] 

AFTERNOON  SESSION,  TUESDAT,  JUNE   7,  1910,   2  P.  M. 

The  PREsroENT :  Please  amtinue,  Sir. 

Sir  Robert  Finlay  :  I  had  concluded  the  consideration,  Mr.  Presi- 
dent, of  the  correspondence  in  1815  and  1816.  There  are  two  letters 
which  passed  towards  the  end  of  the  year  1816  between  Mr.  Bagot, 
the  British  Minister  at  Washington,  and  Mr.  Monroe,  the  Secretary 
of  State  of  the  United  States.  On  the  27th  November  1816,  and  the 
30th  December  in  the  same  year,  these  letters  were  sent.  They  will 
be  found  in  the  Appendix  to  the  British  Case  on  pp.  77  and  78.  I 
do  not  think  it  is  necessary  that  I  should  read  these  letters.  It  is 
enough  for  me  to  refer  to  them,  and  to  say  that  I  do  not  think  that 
there  is  anything  of  sufficient  importance  to  justify  me  in  occupying 
the  time  of  the  Court  by  reading  what  is  there  contained. 

I  pass  on  to  the  year  1818,  and  the  negotiations  which  immediately 
preceded  the  conclusion  of  the  treaty  of  that  year.  The  in- 
49  structions  to  the  American  Commissioners,  Mr.  Rush  and  Mr. 
Gallatin,  will  be  found  at  p.  83  of  the  Appendix  to  the  British 
Case.  I  again  feel  it  unnecCvSsary  to  read  these  instructions  through. 
The  part  relating  to  the  fisheries  will  be  found  at  p.  84  and  p.  85.  I 
have  already  read  the  most  material  paragraph,  which  is  near  the 
bottom  of  p.  84,  and  I  pass  these  instructions  with  the  observation 
that  they  do  not  contain  the  slightest  allusion  to  the  understanding 
which  it  is  now  said  existed  between  the  United  States  and  Great 
Britain,  to  the  effect  that  the  British  claim  extended  only  to  bays 
within  3  miles  of  a  line  following  the  sinuosities  of  the  coast.  I  sub- 
mit that  if  there  had  been  any  such  understanding  it  is  perfectly- 
certain  that  the  instructions  of  the  United  States  Conmiissioners 
would  have  referred  to  it;  and  the  observation  I  make  on  these  in- 
structions is  of  a  negative  character,  that  no  allusion  is  found  to  this 
alleged  understanding.  The  instructions  to  the  British  Commission- 
ers will  be  found  in  the  same  volume  at  p.  85.  That  document  con- 
tains in  its  first  paragraph  a  reference  to  the  contention  that  the 
liberty  granted  by  the  treaty  of  1783  had  expired  by  the  war.  May  I 
read  that  one  paragraph  ? — 

"  The  accompunying  papers  will  bring  the  present  state  of  the  fish- 
ery question  under  your  view,    I  refer  you  to  the  proceedings  at 


ABOTTMENT  OF  SIB  fiOBERT  FINLAT.  85 

Ghent  for  those  arguments  upon  which  the  British  plenipotentiaries 
maintained,  as  I  conceive  unanswerably,  that  the  second  branch  of  the 
nird  Article  of  the  treaty  of  1783  had  expired  with  the  war.  The 
negative  of  this  proposition  was  certainly  contended,  but  very  feebly, 
by  the  American  plenipotentiaries^  which  is  proved  almost  to  the 
extent  of  an  admission  of  the  principles  contended  for  on  the  part  of 
this  Government  by  their  tendering  an  article  in  which  the  same  privi- 
l^es  were,  bv  a  fresh  stipulation,  to  be  again  secured  to  the  subjects 
of  the  United  States  upon  an  equivalent  offered  on  their  part/' 

I  think  I  may  pass  over  the  rest  of  these  instructions  and  pass  on 
to  the  immediate  negotiations  which  ended  in  the  conclusion  of  the 
treaty  of  1818.  At  p.  88  the  Court  will  find  the  article  as  proposed 
originally  by  the  United  States,  clause  A.  It  is  set  out  at  length  on 
that  page,  and  recites  that : — 

"Whereas  differences  have  arisen  respecting  the  liberty  claimed 
by  the  United  States  for  the  inhabitants  thereof  to  take,  dry,  and 
cure  fish  on  certain  coasts,  bays,  harbours,  and  creeks.of  His  Britannic 
Maj^ty's  dominions  in  America :  it  is  agreed  between  the  high  con- 
tracting parties  that  the  inhabitants  of  the  said  United  States  shall 
continue  to  enjoy  unmolested,  for  ever,  the  liberty  to  take  fish,  of 
every  kind,  on  fliat  part  of  the  southern  coast  of  Newfoundland, 
which  extends  from  Ckpe  Rav  to  the  Ramea  Islands,  and  the  western 
and  northern  coast  of  Newfoundland,  from  the  said  Cupe  Ray  to 
Quirpon  Island,  on  the  Mai^dalen  Islands;  and  also  on  the  coasts, 
bays,  harbours,  and  creeks  n'om  Mount  Joli.  on  the  southern  coast 
of  Labrador,  to  and  Uirou^h  the  straits  oi  Belleisle,  and  thence, 
northwardly,  indefinitely,  along  the  coast;  and  that  the  American 
fishermen  shall  also  have  liberty  for  ever  to  dr^  and  cure  fish  in  any 
of  the  unsettled  bays,  harbours,  and  creeks  of  the  southern  part  of 
the  coast  of  Newfoundland  here  above  described,  of  the  Magdalen 
Islands,  and  of  Labrador,  as  here  above  described ;  but  so  soon  as  the 
same,  or  either  of  them,  snail  be  settled,  it  shall  not  be  lawful  for  the 
said  fishermen  to  dry  or  cure  fish  at  such  settlement,  without  previous 
agreement  for  that  purpose  with  the  inhabitants,  proprietors,  or 

f)06sessors  of  the  ground ;  and  the  United  States  hereby  renounce  any 
iberty  heretofore  enjoyed  or  claimed  by  the  inhabitants  thereof  to 
take,  dry,  or  cure  fish  on  or  within  three  marine  miles  of  any  of  the 
coasts,  bays,  creeks,  and  harbours  of  His  Britannic  Majesty's  domin- 
ions in  America  not  included  within  the  above-mentioned  limits: 
Providedj  however^  that  the  American  fishermen  shall  be  admitted 
to  enter  such  bays  and  harbours  for  the  purpose  only  of  obtaining 
shelter,  wood,  water,  and  bait,  but  under  such  restrictions  as  may  be 
necessary  to  prevent  their  drj^ing  or  curing  fish  therein,  or  in  any 
other  manner  abusing  the  privilege  hereby  reserved  to  them." 

The  British  negotiators  proposed  another  and  alternative  clause, 
which  is  set  out  on  p.  89 : — 

"  It  is  agreed  that  the  inhabitants  of  the  United  States  shall  have 
liberty  to  take  fish,  of  every  kind,  on  that  part  of  the  western  coast 
of  Newfoundland  which  extends  from  Cape  Ray  to  the  Quirpon 
Islands^  and  on  that  part  of  the  southern  and  eastern  coasts  of  Labra- 
dor which  extends  ffbm  Mount  Joli  to  Huntingdon  Island ;  and  it  is 
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further  agreed  that  the  fishermen  of  the  United  States  shall  have 
liberty  to  dry  and  cure  fish  in  any  of  the  unsettled  bays,  harbours, 
and  creeks  of  the  said  south  and  east  coasts  of  Labrador,  so  long  as 
the  same  shall  remain  unsettled ;  but  as  soon  as  the  same,  or  any  part 
of  them,  shall  be  settled,  it  shall  not  be  lawful  for  the  said  fishermen 
to  dry  or  cure  fish  without  a  previous  agreement  for  that  purpose 
with  the  inhabitants,  proprietors,  or  possessors  of  the  ground. 

So  far  the  Court  will  see  that  there  is  a  difference  as  to  the  limits 
within  which  that  liberty  is  to  be  conceded.  And  then  it  goes  on 
thus: — 

"And  it  is  further  a^eed  that  nothing  contained  in  this  article 
shall  be  construed  to  give  to  the  inhabitants  of  the  United  States 
any  liberty  to  take  fish  within  the  rivers  of  His  Britannic  Majesty's 
territories,  as  above  described;  and  it  is  agreed,  on  the  part  of  the 
United  States,  that  the  fishermen  of  the  United  States  resorting  to 
the  mouths  of  such  rivers  shall  not  obstruct  the  navi^tion 
50  thereof,  nor  wilfully  injure  nor  destroy  the  fish  within  the 
same,  eithet  by  setting  nets  across  the  mouths  of  such  rivers,  or 
by  any  other  means  whatever. 

"  Has  Britannic  Majesty  further  agrees  that  the  vessels  of  the 
United  States,  bond  fde  engaged  in  such  fishery,  shall  have  liberty 
to  enter  the  bay  and  harbours  of  any  of  His  Britannic  Majesty's 
dominions  in  North  America,  for  the  purpose  of  shelter,  or  of  repair- 
ing damages  therein,  and  of  purchasmg  wood  and  obtaining  water, 
and  for  no  other  purpose ;  and  all  vessels  so  resorting  to  the  said  bays 
and  harbours  shall  be  under  such  restrictions  as  may  be  necessary  to 
prevent  their  taking,  drying,  or  curing  fish  therein. 

"  It  is  further  well  understood  that  the  liberty  of  taking,  drying, 
and  curing  fish  granted  in  the  preceding  part  of  this  article,  shall 
not  be  construeJ  to  extend  to  aiiy  privilege  of  carrying  on  trade 
with  any  of  His  Britannic  Majesty's  subjects  residing  within  the 
limits  hereinbefore  assigned  for  the  use  of  the  fishermen  of  the 
United  States,  for  any  oi  the  purposes  aforesaid. 

"And  in  ortier  the  more  effectually  to  guard  against  smuggling, 
it  shall  not  be  lawful  for  the  vessels  of  the  United  States,  engaged 
in  the  said  fishery,  to  have  on  board  any  goods,  wares,  or  merchandise 
whatever,  except  such  as  may  be  necessary  for  the  prosecution  of  the 
fishery,  or  the  support  of  the  fishermen  whilst  engaged  therein,  or 
in  the  prosecution  of  their  voyages  to  and  from  the  said  fishing 
grounds.  Aiid  any  vessel  of  the  United  States  which  shall  contravene 
this  regulation  may  be  seized,  condemned,  and  confiscated,  together 
with  her  cargo. 

The  United  States  Commissioners  objected  to  that  proposal  of  the 
British  Commissioners,  and  their  objections  will  be  found  at  p.  91 
of  the  same  volume.  They  object  first  to  the  limits  proposed,  which, 
as  the  Court  has  observed,  were  different  from  those  proposed  in  the 
American  article,  and  are  different  from  those  which  were  ultimately 
embodied  in  the  treaty.  Then,  in  the  second  paragraph  of  their 
objections,  they  go  on  to  deal  with  the  objections  as  to  obstructing  the 


AfiOtJMEir!r  OF  SlB  ttOBEET  FIKIAt.  87 

moQths  of  rivers  and  as  to  any  carrying  of  goods  in  vessels  engaged 
in  the  fisheries.    They  say  this : — 

"  The  liberty  of  taking  fish  within  rivers  is  not  asked.  A  positive 
clause  to  except  them  is  unnecessary,  unless  it  be  intended  to  compre- 
hend under  that  name  waters  which  might  otherwise  be  considered  as 
bays  or  creeks.  Whatever  extent  of  fishing-ground  may  be  secured 
to  American  fishermen,  the  American  plempotentiaries  are  not  pre- 
pared to  accept  it  on  a  tenure,  or  on  conditions  different  from  those 
on  which  the  whole  has  her^x>fore  been  held.  Their  instructions  did 
not  anticipate  that  any  new  terms  or  restrictions  would  be  annexed, 
as  none  were  suggested  in  the  proposals  made  by  Mr.  Bagot  to  the 
American  Government  The  clauses  forbidding  the  spreading  of 
nets,  and  making  vessels  liable  to  confiscation  in  case  any  articles 
not  wanted  for  carrying  on  the  fishery  should  be  found  on  board, 
are  of  that  description,  and  would  expose  the  fishermen  to  endless 
vexations." 

On  these  objections  the  clause  was  dropped,  and  a  clause  was 
agreed  on  finally  as  it  appears  in  the  treaty.  The  reasons  why  the 
British  Commissioners  did  not  insist  upon  the  clause  as  they  pro- 
posed it  are  explained  in  a  passage  at  the  bottom  of  p.  92,  in  a  letter 
from  Mr.  Bobinson,  of  the  Board  of  Trade,  to  Lord  Castlereagh : — 

"  I  then  proceeded  to  state  to  them  that  upon  the  fishery  article, 
we  were  not  disposed  to  insist  upon  the  exclusion  of  those  points,  the 
introduction  of  which  they  had  at  our  last  conference  represented  to 
be  a  sine  qttd  n^;  and  after  some  discussion  it  was  also  agreed  on 
our  part  not  to  insist  upon  the  two  provisions  contained  in  our  pro- 
posed article  respecting  the  fishing  in  rivers,  and  smuggling,  to  which 
they  felt  very  considerable  objections,  and  which  did  not  appear  to 
me  to  be  of  such  importance  as  to  require  to  be  urged  in  a  way  that 
might  prevent  an  arrangement  upon  the  fisheries  taking  place." 

Now,  the  Court  will  observe  that  the  British  Commissioners  had 
proposed  a  clause  introducing  a  term  with  regard  to  rivers,  and  also 
a  term  with  regard  to  smuggling,  into  the  treaty,  and  the  United 
States  objected  to  that  introduction.  That  was  the  proposal  with 
regard  to  the  use  to  be  made  of  the  treaty  shores  by  the  United  States 
fishermen,  and  that  proposal  was  dropped.  I  really  should  hardly 
refer  to  this,  but  for  the  reference  which  is  made  to  it  in  the  Argu- 
ment of  the  United  States  in  this  arbitration  at  p.  49,  where  they 
endeavour  to  use  the  withdrawal  of  the  introduction  of  those  stipu- 
lations against  nets  across  the  mouths  of  rivers,  and  the  stipulations 
against  carrying  goods  which  might  lead  to  smuggling,  as  an  argu- 
ment against  the  power  of  regulation  altogether  with  reference  to 
the  fisheries.  I  shall  read  the  passage  in  order  that  the  contention 
of  the  United  States  may  be  fully  and  fairly  before  the  Court  before 
I  comment  upon  it.  At  p.  49.  in  the  fourth  paragraph  on  that  page, 
occurs  the  passage : — 

"Another  incident  of  the  negotiations  making  strongly  against  the 
British  contention  is  furnished  by  the  treatment  of  the  British 
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counter  project  introducing  certain  restrictions  on  American  vessels 
resorting  to  the  treaty  coasts  in  the  matter  of  spreading  nets  across 
the  mouths  of  rivers  and  in  the  matter  of  having  on  board  dutiable 
goods,  wares,  and  merchandise. 

"  With  reference  to  these  proposed  restrictions,  the  American 
51  negotiators  said  in  their  memorandum  that '  their  instructions 
did  not  anticipate  that  any  new  terms  or  restrictions  would  be 
annexed,  as  none  were  suggested  in  the  proposals  made  by  Mr.  Ba^ot 
to  the  American  Government.  The  clauses  forbidding  the  spreading 
of  nets,  and  making  vessels  liable  to  confiscation  in  case  any  article 
not  wanted  for  carrying  on  the  fishery  should  be  found  on  board,  are 
of  that  description,  and  would  expose  the  fishermen  to  endless  vexa- 
tions.' 

"Thereupon,  the  British  plenipotentiaries  withdrew  their  pro- 
posals and  acceded  to  the  American  suggestion. 

"  It  would  be  difficult  to  present  evidence  more  pertinent  and  con- 
clusive that  the  negotiators  of  the  treaty  contemplated  nothing  more 
than  a  renewal,  as  to  limited  coasts,  of  the  treaty  right  of  1783,  and 
that  they  considered  any  form  of  restrictions  imposed  on  the  renewed 
right  as  conflicting  with  it  and  therefore  as  inadmissible.  If  a  pro- 
posed restriction  was  inadmissible  because  of  the  nature  and  extent  of 
the  right  intended  to  be  granted,  how  can  it  be  maintained  that  it 
was  intended  to  reserve  to  Great  Britain  the  right  to  impose  such 
restrictions  of  her  own  volition? 

"These  considerations  would  seem  to  put  the  matter  beyond  the 
realm  of  doubt,  but  the  demonstration  would  be  incomplete  without  a 
glance  at  the  contemporaneous  construction  of  the  treaty  by  the 
British  Government." 

Now,  Sir,  I  submit  that  no  argument  can  possibly  be  based  against 
the  right  of  a  reasonable  regulation  for  the  preservation  of  the  fish- 
eries, on  the  fact  that  this  condition  in  the  clause  proposed  by  the 
British  negotiators  was  withdrawn.  As  was  pointed  out  by  the 
United  States  Commissioners,  they  objected  to  the  introduction  into 
the  treaty  of  a  fresh  condition,  as  a  part  of  the  treaty,  which  would 
be  binding  upon  American  fishermen  only.  .They  said:  We  object 
to  the  introduction  of  a  clause  which  would  bind  our  fishermen  with 
regard  to  what  is  to  be  done  at  the  mouth  of  rivers.  They  say  (I  am 
reading  from  p.  91  of  the  British  Case  Appendix) : — 

"  The  liberty  of  taking  fish  within  rivers  is  not  asked.  A  positive 
clause  to  except  them  is  unnecessary,  unless  it  be  intended  to  compre- 
hend under  that  name  waters  which  might  otherwise  be  considered  as 
bays  or  creeks.  Whatever  extent  of  fishing-ground  may  be  secured 
to  American  fishermen,  the  American  plenipotentiaries  are  not  pre- 
pared to  accept  it  on  a  tenure  or  on  conaitions  different  from  those  on 
which  the  whole  has  heretofore  been  held." 

How  can  the  objection  to  a  condition  of  that  kind,  binding  on 
American  fishermen  and  on  American  fishermen  only,  incorporated 
in  the  treaty  and  introduced  as  a  condition  of  the  right  given  to 
American  fishermen,  be  used  as  an  argument  against  the  right  to  pass 
reasonable  regulations  binding  upon  American  fishermen  and  on 
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British  fishermen  alike,  for  the  purpose  of  the  preservation  of  the 
fishery.  They  objected.  They  said:  We  are  not  claiming  anything 
with  regard  to  rivers.  You  put  in  that  clause  binding  American 
fishermen  with  regard  to  putting  nets  across  the  mouths  of  rivers. 
We  do  not  want  it.  We  will  not  have  it.  We  contemplated  the 
renewal  of  the  liberty  on  the  same  terms  as  before.  The  same  terms 
as  before,  as  I  submit  to  the  Court,  would  most  certainly  include  the 
right  to  make  regulations  binding  not  upon  American  fishermen  only, 
but  upon  the  American  fishermen  and  British  fishermen  alike,  for  the 
purpose  of  the  preservation  of  the  fishery,  in  which  both  were  inter- 
ested. And  I  submit  that  the  argument  based  upon  the  objection  to 
this  clause  is  altogether  overstrained — the  clause  relating  to  rivers 
especially,  which  they  did  not  ask  for.  They  did  not  claim  and  could 
not  claim  the  right  to  obstruct  the  navigation  of  rivers.  The  clause 
further  proposed  to  make  certain  restrictions  upon  the  carrying  of 
goods,  with  a  view  to  prevent  smuggling.  They  successfully  objected 
to  the  introduction  of  that  condition  into  the  treaty,  but  of  course 
they  were  not  asserting  that  there  was  any  freedom  from  regulations 
against  smuggling  which  might  be  imposed  by  the  municipal  law. 
What  they  said  is:  We  object  to  the  introduction  into  the  treaty  of 
those  conditions  binding  American  fishermen.  That  left  perfectly 
open  the  question  as  to  the  introduction  of  regulations  by  municipal 
law,  in  the  future  as  in  the  past,  which  would  affect  American  fisher- 
men and  British  fishermen  alike.  I  therefore  most  respectfully  sub- 
mit to  the  Court  that  the  argument  at  p.  49  of  the  United  States 
printed  Argument  is  on  this  point  overstrained,  and  that  the  success- 
ful objection  to  the  clause  of  the  British  Commissioners  does  not 
really  touch  the  question  of  the  right  to  regulate  the  fisheries. 

The  treaty  itself  was  concluded  on  the  20th  October,  1818.    I  am 
not  going  to  read  the  article  again.    I  have  read  it  once  already. 
But  I  must  refer  to  a  document  on  which  some  stress  is  laid  in  the 
argument  on  behalf  of  the  United  States,  at  p.  149.    It  is  the  report 
made  by  the  United  States  Commissioners  to  their  own  Government 
upon  article  1.     It  is  set  out  in  the  Appendix  to  the  British  Case  at 
p.  94.     I  am  not  going  to  tender  before  this  Tribunal  any  legal  objec- 
tion to  the  technical  admissibility  of  a  document  of  this  kind  in 
evidence.    Of  course,  before  any  municipal  tribunal  it  would  not  be 
evidence  at  all.    It  is  a  report  made  by  the  American  Commissioners 
to  theb  own  Government.    But  I  am  not  raising  any  objection 
52        of  that  kind.     But  what  I  do  sav  is  that  the  fact  that  this  is  a 


90  KOETH  AOTLAKTIO  COAST  FI8HEBIS8  A3XBTJAATtOlS(. 

and  when  the  document  itself  is  looked  at  it  will  be  found  that  it  is 
not  relevant  really  to  the  question  of  bays,  or  any  other  point  which 
is  really  in  dispute,  and  indeed,  so  far  as  it  has  any  bearing  at  aU 
upon  that  question,  its  bearing,  as  was  pointed  out  in  the  minority 
report  of  a  Committee  of  the  United  States  Senate  in  1888,  is  rather 
unfavourable  to  the  contention  of  the  United  States  Government  in 
the  present  case.  May  I  invite  the  attention  of  the  Court  to  the  terms 
of  that  report  upon  article  1  at  p.  94 : — 

"  We  succeeded  in  securing,  besides  the  rights  of  taking  and  curing 
fish  within  the  limits  designated  by  our  instructions,  as  a  sine  qua 
non^  the  liberty  of  fishing  on  the  coasts  of  the  Magdalen  Islands,  and 
of  tlie  western  coast  of  Newfoundland,  and  the  privilege  of  enter- 
ing for  shelter,  wood,  and  water,  in  all  the  British  harbours  of 
North  America.  Both  were  suggested  as  important  to  our  fisher- 
men, in  the  communications  on  that  subject  which  were  transmitted 
to  us  with  our  instructions.  To  the  exception  of  the  exclusive  rights 
of  the  Hudson's  Bay  Company  we  did  not  object,  as  it  was  virtually 
implied  in  the  treaty  of  1783,  and  we  had  never,  any  more  than  the 
British  subjects,  enjoyed  any  right  there;  the  charter  of  that  com- 
pany having  been  granted  in  the  year  1670.  The  exception  applies 
only  to  the  coasts  and  their  harbours,  and  does  not  anect  the  right 
of  fishing  in  Hudson's  Bay  beyond  three  miles  from  the  shores,  a 
right  which  could  not  exclusively  belong  to,  or  be  granted  by,  any 
nation," 

I  cannot  accept  the  con*ectness  of  that  last  sentence,  because  the 
Court  will  remember  that  in  the  Treaty  of  Utrecht  the  French  King 
makes  a  grant  to  the  King  of  Great  Britain  of  the  whole  of  Hud- 
son Bay.  The  Treaty  of  Utrecht  is  set  out  at  p.  6.  I  have  read  the 
article  at  an  earlier  stage  of  my  argument,  and  I  will  only  read 
two  lines  of  it     (1718)  : — 

"  The  said  Most  Christian  King  shall  restore  to  the  Kingdom  and 
Queen  of  Great  Britain,  to  be  possessed  in  full  right  for  ever,  the 
Bay  and  Straits  of  Hudson,  together  with  all  lands,  seas,  seacoasts, 
rivers,  and  places  situate  in  the  said  bay  and  straits," 

The  charter  of  the  Hudson's  Bay  Company  is  not  among  the  docu- 
ments which  are  in  evidence,  but  of  course  if  the  Court  thought 
it  fit  I  presume  they  might  call  for  that  charter;  and  at  present, 
dealing  only  with  the  documents  which  are  in  evidence,  I  will 
merely  say  that  this  clause  stating  that  the  restriction  as  to  Hudson 
Bay  could  only  apply  as  to  the  3  miles  from  the  coast  is  one  which 
is  not  justified  by  the  documents  so  far  as  they  are  in  evidence.  The 
views  as  to  3  miles  from  the  coast  it  is  perfectly  obvious  were  views 
which  did  not  prevail  at  the  time  of  the  Treaty  of  Utrecht,  and  it 
is  not  established  that  they  prevailed  in  the  least  at  the  time  when 
the  charter  of  the  Hudson's  Bay  Company  was  granted  to  that  Com- 
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pany  by  the  British  Eang.    But  I  pass  from  that,  for,  after  all, 
Hudson  Bay  is  not  really  in  issue  in  this  case. 
Then  at  p.  94:— 

^'The  most  difficult  part  of  the  ne^tiation  related  to  the  per- 
manence of  the  right.  To  obtain  the  insertion  in  the  body  of  the 
convention  of  a  provision  declaring  expressly  that  that  ri^ht  should 
not  be  abrogated  by  war,  was  impracticable.  All  that  coiud  be  done 
was  to  express  the  article  in  such  manner  as  would  not  render  the 
right  liable  to  be  thus  abrogated.  The  words  *  for  ever '  were  in- 
serted for  that  purpose,  and  we  also  made  the  declaration  annexed 
to  the  protocol  of  the  third  conference,  the  principal  object  of  which 
was  to  provide  in  any  event  for  the  revival  of  all  our  prior  rights. 
The  insertion  of  the  words  ^  for  ever '  was  strenuously  resisted.  The 
British  plenipotentiaries  urged  that,  in  case  of  war,  the  only  effect 
of  those  words  being  omitted,  or  of  the  article  being  considered  as 
abrogated,  would  be  the  necessity  of  inserting  in  the  treaty  of  peace 
a  new  article  renewing  the  present  one;  and  that,  after  all  that  had 
passed,  it  would  certainly  be  deemed  expedient  to  do  it,  in  whatever 
manner  the  condition  was  now  expressed.  We  declared  that  we 
would  not  agree  to  any  article  on  the  subject,  unless  the  words  were 
preserved,  or  in  case  they  should  enter  on  the  protocol  a  declaration 
unpairing  their  effect" 

And  then  follows  the  passage  which  is  more  particularly  com- 
mented upon  in  the  Argument  of  Ihe  United  States : — 

'^  It  wiU  also  be  perceived  that  we  insisted  on  the  clause  by  which 
the  United  States  renounce  their  right  to  the  fisheries  relinouished 
by  the  convention,  that  clause  having  been  omitted  in  the  first  British 
counter-projet  We  insisted  on  it  with  the  view — 1st  Of  preventing 
any  implication  that  the  fisheries  secured  to  us  were  a  new  grant, 
and  of  placing  the  permanence  of  the  rights  secured  and  of  those 
renounced  preciseJy  on  the  same  footing.  2d.  Of  its  being  expressly 
stated  that  our  renunciation  extended  only  to  the  distance  of  three 
miles  from  the  coasts.  This  last  point  was  the  more  important,  as, 
with  the  exception  of  the  finery  in  open  boats  witnin  certain 
53  harbours,  it  appeared  from  the  communications  above  men- 
tioned, that  the  fishing-ground,  on  the  whole  coast  of  Nova 
Scotia,  is  more  than  three  miles  from  the  shores ;  whilst,  on  the  con- 
trary, it  is  almost  universally  close  to  the  shore  on  the  coasts  of 
Labrador.  It  is  in  that  point  of  view  that  the  privilege  of  entering 
the  ports  for  shelter  is  useful,  and  it  is  hoped  that,  with  that  provi- 
sion, a  considerable  portion  of  the  actual  fisheries  on  that  coast  (of 
Nova  Scotia)  will,  notwithstanding  the  renunciation,  be  preserved." 

They  point  out  that,  owing  to  the  manner  in  which  the  fisheries  are 
situated  on  the  different  parts  of  the  coast,  they  do  not  think  that  the 
3-mile  limit  will  really  hurt  them ;  and  with  regard  to  the  point  which 
they  make  as  to  insisting  on  the  renunciation  clause  by  way  of  pre- 
venting any  implication  that  the  fisheries  secured  were  a  new  grant, 
I  submit  that  a  reference  to  the  words  of  the  article  shows  that  what- 
ever the  United  States  Commissioners  may  have  intended  or  thought 
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they  secured,  the  article  reaUy  will  not  bear  the  construction  which 
they  seek  to  put  upon  it.  I  will  read  from  p.  31  of  the  British  Case 
Appendix,  where  the  article  is  set  out.    The  words  are : — 

"And  the  United  States  hereby  renounce,  for  ever,  any  liberty  here- 
tofore enjoyed  or  claimed  by  the  inhabitants  thereof  to  take,  dry, 
or  cure  fish  on  or  within  three  marine  miles  of  any  of  the  coasts,  bays, 
creeks,  or  harbours  of  His  Britannic  Majesty's  Dominions  in  America, 
not  included  within  the  above-mentioned  limits : " 

It  is  not  an  admission  that  they  had  enjoyed  as  of  right  any  such 
liberty  and  had  now  renounced  it.  It  is  a  statement  that  they 
renounced  any  liberty  which  they  had  either  enjoyed  or  claimed,  and 
I  submit  that  that  clause,  so  far  from  having  the  effect  for  which  the 
negotiators  take  credit  to  themselves  in  the  report  which  I  have  just 
read,  leaves  the  matter  entirely  where  it  stood,  because  Great  Britain 
was  not  a  party  to  any  clause  admitting  that  they  had  enjoyed  that 
right  before  and  that  they  now  renounced  it.  The  form  of  words 
agreed  upon  is  one  which  exhibits  absolutely  the  position  of  both 
the  parties.  They  renounce  any  right  or  liberty  which  they  had 
enjoyed  or  claimed. 

And  with  regard  to  the  further  part  of  that  report,  p.  94  of  the 
British  Case  Appendix,  the  document  which  I  was  reading,  where 
they  say  that  they  were  desirous  of  its  being  expressly  stated  that 
the  renunciation  extended  only  to  the  distance  of  3  miles  from  the 
coasts,  they  forget  that  the  wording  of  the  article  is  3  miles  from  the 
coasts  or  bays ;  but  they  were  not  discussing  the  question  of  bays,  and 
this  report  by  the  Commissioners  really  has  no  application  to  the 
matters  which  the  Court  have  to  decide.  This  report  is  reviewed  in 
what  was  said  by  the  minority  of  the  Committee  appointed  by  the 
Senate  of  the  United  States  to  report  upon  the  Chamberlain-Bayard 
Treaty  which  had  been  signed  in  1888,  and  the  question  of  the  ratifi- 
fication  of  which  was  then  before  the  United  States  Senate. 

The  United  States  Senate  had  appointed  a  Committee  to  report 
upon  the  subject,  and  the  Committee  were  divided;  five  were  of  opin- 
ion that  the  treaty  should  not  be  ratified ;  four  were  of  opinion  that 
it  should. 

The  passage  in  the  report  of  the  minority  of  the  Committee  dealing 
with  the  character  and  value  of  fisheries  on  the  coast  of  Labrador  and 
the  banks  of  Newfoundland  begins  at  p.  474.  The  report  itself  be- 
gins earlier,  p.  451.  It  deals  with  a  number  of  other  matters.  The 
particular  head  to  which  I  refer  is  at  p.  474  and  pp.  478-479.  Those 
are  the  passages  dealing  with  the  report  of  the  Commissioners  who 
had  been  concerned  in  the  1818  treaty.  I  read  from  the  report  of 
the  minority  Committee  of  the  Senate,  at  p.  478,  the  4th  line  from 
the  bottom.    What  they  say  is  this ; — 
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^Oar  plenipotentiaries,  in  explaining  the  treaty  to  our  Govern- 
ment, say: 

" '  It  will  also  be  perceived  that  we  insisted  on  the  clause  by  which 
the  United  States  renounce  their  right  to  the  fisheries  relinquished 
by  the  convention,  that  clause  being  omitted  in  the  first  British 
counter-project. 

"'  We  insisted  on  it  with  the  view:  (1)  Of  preventing  any  impli- 
cation that  the  fisheries  secured  to  us  were  a  new  ^rant  and  of  plac- 
ing the  permanence  of  the  rights  secured  and  of  those  renounced 
precisely  on  the  same  footing;  (2)  of  its  being  expressly  stated  that 
OUT  renunciation  extended  only  to  the  distance  of  three  miles  from 
the  coasts.^ " 

And  then  the  minority  of  the  Senate  Committee  comment  upon  that 
in  these  terms: — 

"  The  reasons  thev  assigned  for  the  importance  of  this  point  bring 
into  serious  doubt  tne  question  whether  this  renunciation  extended  to 
the  ocean  coasts,  or  the  coasts  of  the  bays.    They  are  as  follows : 

" '  This  last  point  was  the  more  important,  as,  with  the  exception 
of  the  fishery  in  open  boats  within  certain  harbours^  it  appeared 
from  the  communications  above  mentioned,  that  the  fishing -ground 
on  the  whole  coast  of  Nova  Scotia  is  more  than  three  miles  from  the 
shores;  whilst,  on  the  contrary,  it  is  almost  universally  close  to  the 

shore  on  the  coasts  of  Labrador.  It  is  in  that  point  of  view 
54        that  the  privilege  of  entering  the  ports  for  shelter  is  useful^ 

and  it  is  noped  that,  with  that  provision,  a  considerable  pro- 
portion of  the  actual  fisheries  on  that  coast  (of  Nova  Scotia)  will^ 
notwitlistanding  the  renunciation^  be  preserved.^ 

"  In  view  of  these  declarations  of  our  plenipotentiaries,  who  ne- 
gotiated the  treaty  of  1818,  no  censure  can  be  due  to  Daniel  Webster 
lor  having  expressed  the  opinion,  in  what  is  termed  his  '  proclama- 
tion '  to  our  fishermen, '* 

That  is  a  document  to  which  reference  will  afterwards  be  made  (in 
the  year  1852, 1  think)— 

"  that  *  it  would  appear  that,  by  a  strict  and  rigid  construction  of  this 
article ' "  (of  the  treaty  of  1818),  '  the  fishing  vessels  of  the  United 
States  are  precluded  from  entering  into  the  bays,'  etc.,  and  that  *  it 
was  undoubtedly  an  oversight  in  the  convention  of  1818  to  make  so 
large  a  concession  to  England,  since  the  United  States  had  usually 
considered  that  these  vast  inlets  or  recesses  of  the  ocean  ought  to  be 
open  to  American  fishermen,  as  free  as  the  sea  itself,  to  within  three 
miles  of  the  shore.' 

"  It  was  not  until  March,  1845,  that  the  Bay  of  Fundy  was  declared 
open  to  our  fisheries  by  the  British  Government,  on  condition  "  that 
they  do  not  approojch^  except  in  cases  specified  in  the  treaty  of  1818^ 
within  three  miles  of  the  entrance  of  any  bay  on  the  coast  of  Nova 
Scotia  or  New  Brunswick." 

I  leave,  Sir,  the  consideration  of  that  report  of  the  United  States 
Commissioners,  which  in  no  case  can  have  any  value  as  affecting 
the  construction  of  the  treaty,  with  the  single  observation  that  it 
does  not  appear  relevant  to  any  important  question  in  this  arbitra- 
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tion,  and  that  so  far  as  it  has  any  effect  on  the  question  of  '^  bays," 
it  is  open  to  consideration  whether  the  view  taken  by  the  minority 
of  the  Committee  of  the  Senate  in  1888  is  not  the  correct  view. 

The  treaty  of  1818  contains  the  admission  to  the  fisheries  on  certain 
portions  of  the  coast  of  the  American  fishermen  or  inhabitants  of 
the  United  States,  as  they  are  variously  described  in  the  treaty  itself, 
and  with  a  view  to  the  carrying  out  of  that  treaty  there  was  passed 
the  Imperial  Statute,  59  Geo.  Ill,  cap.  38.  That  was  passed  in  the 
year  1819,  the  year  following  the  treaty,  and  it  will  be  found  at  p. 
666  of  the  Appendix  to  the  British  Case. 

Under  that  statute  there  was  passed  an  Order-in-Coundl  of  the 
19th  June  of  the  same  year,  1819,  which  will  be  found  at  p.  566  of 
the  British  Case  Appendix. 

Now,  Sir,  the  meaning  of  the  treaty  of  1818  and  of  the  Act  passed 
by  the  British  Legislature  in  the  following  year  for  the  purpose  of 
giving  effect  to  it  is  so  important  that  I  desire  to  call  the  attention 
of  the  Court  to  the  more  material  provisions  of  this  statute,  and  to 
the  views  adopted  by  the  Judicial  Committee  of  the  Privy  Council 
in  a  case  relating  to  Conception  Bay,  as  to  what  the  scope  and  effect 
of  this  provision  on  this  subject  of  bays  is,  and  before  I  refer  to 
that  decision  I  ought  to  read  the  material  parts  of  the  statute  with 
reference  to  which  the  decision  was  given.  At  p.  566  the  Court  will 
find  that  the  statute  recites  the  convention  bf  1818  and  the  terms  of 
the  liberty  given  to  American  fishermen,  and  then  goes  on  thus,  a 
little  above  the  middle  of  p.  565 : — 

" '  And  Whereas  it  is  expedient  that  His  Majesty  should  be  enabled 
to  carry  into  execution  so  much  of  the  said  convention  as  is  above  re- 
cited, and  to  make  regulations  for  that  purpose;'  Be  it  therefore  en- 
acted by  the  King's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  from  and  after  the  passing  oi  this  Act,  it  shall  and  may  be  law- 
ful for  His  Majesty,  by  and  with  the  advice  of  His  Majesty's  Privy 
Council,  by  any  order  or  orders  in  council,  to  be  from  time  to  time 
made  for  that  purpose,  to  make  such  regulations,  and  to  give  such 
directions,  orders  and  instructions  to  the  governor  of  Newfoundland^ 
or  to  any  officer  or  officers  on  that  station,  or  to  any  other  person  or 
persons  whomsoever,  as  shall  or  may  be  from  time  to  time  deemed 
proper  and  necessair  for  the  carrying  into  effect  the  purposes  of  the 
saicf  convention,  with  relation  to  the  taking,  drying  and  curing  of  fish 
by  inhabitants  of  the  United  States  of  America^  in  common  with 
British  subjects,  within  the  limits  set  forth  in  the  said  article  of  the 
said  convention,  and  hereinbefore  recited;  any  Act  or  Acts  of  Par- 
liament, or  any  law,  custom  or  usage  to  the  contrary  in  anywise 
notwithstanding. 

"  II.  And  be  it  further  enacted,  That  from  and  after  the  passing  of 
this  Act  it  shall  not  be  lawful  for  any  person  or  persons,  not  being  a 
natural  born  subject  of  His  Majesty,  m  any  foreign  ship,  vessel  or 
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boat,  nor  for  any  person  in  any  ship,  vessel  or  boat,  other  than  sach  as 
shall  be  nayigatea  according  to  the  laws  of  the  United  Eangdom  of 
G^'eat  Britain  and  Ireland^  to  fish  for,  or  to  take^  dry  or  cure  any 
fish  of  any  kind  whatever,  within  three  marine  miles  of  any  coasts, 
bays,  creeks  or  harbours  whatever,  in  any  part  of  His  Majesty's  do- 
minions in  America,  not  included  within  the  limits  specified  and  de- 
scribed in  the  First  article  of  the  said  convention," 

and  that  if  any  such  vessel  be  found  fishing  within  such  distance  of 
any  such  coasts,  bays,  or  creeks,  it  shall  be  forfeited — 

"  provided  that  nothing  in  this  Act  contained  shall  apply^  or  be  con- 
strued to  apply  to  the  ships  or  subjects  of  any  Fnnce,  Power  or 

55  State  in  amity  with  His  Majesty,  who  are  entitled  by  treaty  with 
His  Majesty  to  any  privilege  of  taking,  drying  or  curing  fish 

on  the  coasts,  bays,  creeks  or  harbours,  or  within  the  limits  in  this 

Act  described." 

Then  the  third  section  enacts :  That  it  shall  be  lawful  for  the  fish- 
ermen to  enter  the  bays  and  harbours  for  the  purpose  of  shelter,  sub- 
ject to  such  restrictions  as  may  be  necessary,  and  as  may  be  imposed 
by  any  order  or  orders  from  time  to  time  made  by  His  Majesty  in 
Ciouncil,  or  any  regulations  to  be  imposed  by  the  Governor. 

And  the  fourth  section  provides:  That  if  any  person  or  persons 
upon  requisition  made  by  the  Gk)vemor  refuses  to  depart  from  such 
bays  or  harbours,  he  shall  be  subject  to  a  certain  penalty. 

Then  the  Order-in-Council  passed  in  pursuance  of  that  Act  pro- 
vided that  the  GU>vemor  of  Newfoundland  do  give  notice  to  all  His 
Majesty's  subjects  not  to  interrupt  the  aforesaid  fishery  to  be  carriefl 
on  by  United  States  fishermen  in  common  with  British  subjects,  and 
so  on. 

Now,  Sir,  a  great  many  years  afterwards,  there  came  under  the 
consideration  of  the  Judicial  Committee  of  tJie  Privy  Council  a  ques- 
tion relating  to  the  bay  known  as  Conception  Bay,  on  the  east  coast 
of  Newfoundland.  The  Court  has  observed  that  bay  upon  the  map. 
It  is  the  first  bay  on  the  east  coast  going  north.  It  is  the  bay,  the 
southerly  limit  of  which  is  constituted  by  Cape  St.  Francis. 

The  question  arose  between  two  companies,  both  subject  to  the  law 
of  Newfoundland  and  Great  Britain,  and  in  giving  their  decision  the 
Privy  Council  did  not  express  any  opinion  upon  the  general  question 
of  international  law  as  governing  jurisdiction  over  such  bays. 

I  see  that  in  the  Argument  for  the  United  States  here  they  have 
done  me  the  honour  of  quoting  something  which  I  said  in  the  argu- 
ment on  the  Alaska  Case  to  that  effect,  that  the  Privy  Council  had  not 
necessarily  to  decide  in  that  case  any  question  with  regard  to  inter- 
national law  as  to  the  bays  which  are  under  territorial  jurisdiction. 
I  said  so,  and  I  repeat  it,  and  it  is  that  observation  that  makes  the 
decision  with  reference  to  the  Conception  Bay  case  of  value  with  ro- 
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gard  to  the  question  of  the  construction  of  the  treaty  of  1818,  and  the 
Act  passed  the  following  year  for  the  purpose  of  giving  effect  to  that 
treaty.  While  they  avoided  giving  any  opinion  on  the  general  ques- 
tion of  international  law,  they  found  it  necessary  to  express,  and  they 
did  express,  a  very  decided  opinion  to  the  effect  that  the  treaty  of 
1818,  and  the  statute  passed  to  carry  that  treaty  out,  applied  to  such 
bays  as  Conception  Bay,  applied  to  all  bays  upon  the  coast,  without 
being  restricted  in  point  of  dimensions  in  any  way  such  as  is  now 
suggested. 

Now,  may  I  refer  the  Court  to  this  decision?  I  of  course  do  not 
put  it  forward  as  being  binding  on  a  Court  like  this,  but  it  is  a  de- 
cision given  by  a  Court  of  the  highest  eminence  in  Great  Britain,  pre- 
sided over  by  one  of  our  most  distinguished  lawyers,  and  I  submit 
that  the  decision  is  one  which  is  entitled  to  be  treated  with  all  respect, 
and  that  it  contains  matters  which  are  most  material  to  be  taken  into 
account  in  considering  what  the  true  construction  of  the  treaty  of 
1818  is,  and  that,  after  all,  is  the  one  question  to  which  we  always 
come  back  in  this  case. 

We  have  printed  copies  of  the  judgment,  and  I  have  five  copies 
here  which,  if  the  Court  will  allow  me,  I  will  hand  up  for  the  con- 
venience of  the  members  of  the  Tribunal.  The  Case  itself  is  reported 
in  the  year  1877  in  the  English  Law  Eeports,  the  second  volume  of  the 
Appeal  Cases,  at  p.  394.  The  argument  is  not  set  out  in  the  docu- 
ment which  I  have  handed  up  to  the  Court,  and  I  propose  to  read  only 
the  judgment.  The  second  question,  which  is  stated  at  p.  411,  was 
the  question  whether  the  respondents  were  entitled  to  an  injunction 
to  prevent  the  use  of  the  spot  in  Conception  Bay  to  the  same  extent 
as  if  it  were  a  spot  on  the  dry  land  of  the  Island  of  Newfoundland. 

This  was  a  question  between  two  British  Telegraph  Companies.  It 
was  a  question  whether  the  use  of  a  spot  in  Conception  Bay  was  a  use 
which  was  prevented  by  British  legislation,  and  for  that  purpose  the 
Court  deemed  it  material  to  consider  the  scope  of  the  treaty  of  1818, 
and  of  the  statute  of  1819  passed  in  consequence  of  it. 

In  dealing  with  this  second  question  the  judgment  begins  at  the 
bottom  of  p.  415  in  this  Report  I  do  not  know  whether  the  C6urt 
are  able  to  find  the  passage  in  that  Report,  or  whether  the  pages  are 
numbered.  It  begins :  "  Before  proceeding  to  discuss  the  second 
question,  it  is  desirable  to  state  the  facts  which  raise  it" 

Judge  Gray  :  P.  4. 

The  PREsroENT:  I  suppose  copies  have  been  distributed  to  Counsel 
for  the  United  States. 
56  Sir  Robert  Finlay:  I  think  they  have  all  been  supplied. 

They  can  have  more  copies  if  they  desire.  Of  course  it  is  con- 
tained in  the  Law  Reports  which  are  cited  as  habitually,  I  think,  in 
the  American  Courts  as  they  are  in  our  own. 
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I  am  going  to  read  this  passage : — 

"•  Before  proceeding  to  discuss  the  second  question,  it  is  desirable  to 
state  the  facts  which  raise  it. 

'^  Conception  Bay  lies  on  the  eastern  side  of  Newfoundland,  be- 
tween two  promontories,  the  southern  ending  at  Cape  St.  Francis^  and 
the  northern  promontory  at  Split  Point.  No  evidence  has  been  given, 
nor  was  any  required,  as  to  the  configuration  and  dimensions  of  the 
hay,  as  that  was  a  matter  of  which  the  Court  could  take  judicial 
notice. 

"  On  inspection  of  the  Admiralty  chart^  the  following  statement, 
though  not  precisely  accurate,  seems  to  their  Lordships  sufficiently  so 
to  enable  them  to  decide  the  question : — 

"  The  bay  is  a  well-marked  bay,  the  distance  from  the  head  of  the 
bay  to  Cape  St.  Francis  being  about  forty  miles,  and  the  distance 
from  the  head  of  the  bay  to  Split  Point  being  about  fifty  miles.  The 
average  width  of  the  bay  is  about  fifteen  miles,  but  the  distance  from 
Cape  St.  Francis  to  Split  Point  is  rather  more  than  twenty  miles." 

So  that  there  you  had  a  bay  20  miles  across  at  the  entrance,  with  a 
depth  of  from  40  to  50  miles,  and  an  average  width  of  15  miles.  Split 
Point  I  do  not  think  is  marked  upon  that  map.  It  is  at  the  north 
side.'  Cape  St.  Francis,  which  is  marked,  is  on  the  south  side  of  the 
entrance  to  the  bay. 

Then  Lord  Blackburn  goes  on : — 

''The  Appellants  have  brought  and  laid  a  telegraph  cable  to  a 
buoy  more  than  thirty  miles  witnin  this  bav.  The  buoy  is  more  than 
three  miles  from  the  shore  of  the  bay,  ana  in  laying  the  cable,  care 
has  been  taken  not  at  any  point  to  come  within  three  miles  of  the 
shore,  so  as  to  avoid  raising  any  (question  as  to  the  territorial  domin- 
ion over  the  ocean  within  three  miles  of  the  shore." 

That  is  the  ocean  outside.  The  Judicial  Committee  deal  with  the 
"  bay  "  as  the  Court  will  find  presently : — 

''Their  Lordships  therefore  are  not  called  upon  to  express  any 
opinion  on  the  que^ions  which  were  recently  so  much  discussed  in  the 
case  of  Reg.  v.  Keyn  (the  '  Franconia '  case)." 

Some  members  of  the  Court  I  am  sure  are  aware  that  that  was  a 
case  which  was  most  elaborately  argued  by  the  late  Mr.  Benjamin, 
and  the  present  Lord  Halsbury  when  he  was  at  the  bar,  as  to  whether 
there  was,  in  British  law,  jurisdiction  to  try  the  master  of  a  German 
vessel  for  manslaughter  in  respect  of  a  collision  occurring  while  the 
German  vessel  was  passing  along  the  waters  of  the  Straits  of  Dover, 
within  3  miles  of  the  British  coast,  and  Ijord  Blackburn  says  it  is 
not  necessary  for  us  to  discuss  that  question,  which  was  so  much 
debated  in  the  "  Franconia  "  case. 

"  The  question  raised  in  this  case,  and  to  which  their  Lordsliips 
confine  their  judgment,  is  as  to  the  territorial  dominion  over  a  bay  of 
configuration  and  dimensions  such  as  those  of  Conception  Bay  above 
descnbed. 
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"  The  few  English  common  law  authorities  on  this  point  relate  to 
the  question  as  to  where  the  boundary  of  counties  ends,  and  the  exclu- 
sive jurisdiction  at  common  law  of  the  Court  of  Admiralty  be^ns, 
which  is  not  precisely  the  same  question  as  that  under  consideration ; 
but  this  much  is  obvious,  that  when  it  is  decided  than  any  bay  or 
estuary  of  any  particular  dimensions  is  or  may  be  a  part  of  an  Eng- 
lish county,  and  so  completely  within  the  realm  of  England,  it  is  de- 
cided that  a  similar  bay  or  estuary  is  or  may  be  part  of  the  territorial 
dominions  of  the  country  possessing  the  adjacent  shore. 

"  The  earliest  authority  on  the  subject  is  to  be  found  in  the  grand 
abridgment  of  Fitzherbert  '  C!orone,'  399,  whence  it  appears  that  in 
the  8  Edw.  2,  in  a  case  in  Chancery  (the  nature  and  subject-matter 
of  which  does  not  appear),  Staunton,  J.,  expressed  an  oi)inion  on  the 
subject  There  are  one  or  two  words  in  the  common  printed  edition 
of  Fitzherbert  which  it  is  not  easy  to  decipher  or  translate,  but  sub- 
ject to  that  remark  this  is  a  translation  of  the  passage :  '  Nota  per 
Staunton,  J.,  that  that  is  not  (sance  which  Lord  Cklke  translates 
"  part ")  of  the  sea  where  a  man  can  see  what  is  done  from  one  part 
of  the  water  and  the  other,  so  as  to  see  from  one  land  to  the  other; 
that  the  coroner  shall  come  in  such  case  and  perform  his  office,  as 
well  as  coming  and  going  in  an  arm  of  the  sea,  tnere  where  a  man  can 
see  from  one  part  to  the  other  of  the  (a  word  not  deciphered),  that 
in  such  a  place  the  country  can  have  conusance,  &c.' " 

That  is  the  decision  which  the  Court  may  remember  was  referred 
to  by  Mr.  Jefferson  in  one  of  those  letters  to  which  I  drew  attention 
yesterday : — 

"  That  is  by  no  means  definite,  but  it  is  clear  Staunton  thought  some 
portions  of  the  sea  might  be  in  a  county,  and  within  the  jurisdiction 
of  the  jury  of  that  county,  and  at  that  early  time,  before  cannon 
were  in  use,  he  can  have  had  in  his  mind  no  reference  to  cannon  shot. 

"Lord  Coke  recognises  this  authority,  4th  Institute,  140,  and  so 
does  Lord  Hale.  The  latter,  in  his  treatise,  De  Jure  Maris,  p.  1,  c.  4, 
uses  this  language : '  That  arm  or  branch  of  the  sea  which  lies  within 
the  fauces  terrae,  where  a  man  may  reasonably  disceme  be- 
57  tween  shore,  is,  or  at  least  may  be,  within  the  body  of  a  county, 
and  therefore  within  the  jurisdiction  of  the  sheriff  or  coroner. 
Edward  II,  Corone,  399.' 

"Neither  of  these  great  authorities  had  occasion  to  apply  this 
doctrine  to  any  particular  place,  nor  to  define  what  was  meant  by 
j^eeing  or  discerning.  If  it  means  to  see  what  men  are  doing,  so,  for 
instance,  that  eye-witnesses  on  shore  could  say  who  was  to  blame 
in  a  fray  on  the  waters  resulting  in  death,  the  distance  would  be  very 
limited;  if  to  discern  what  great  ships  were  about  so  as  to  be  abfe 
to  see  their  manoeuvres,  it  would  be  very  much  more  extensive;  in 
either  sense  it  is  indefinite.  But  in  Reg.  v.  Cunningham  it  did 
become  necessary  to  determine  whether  a  particular  spot  in  the 
Bristol  Channel,  on  which  three  foreigners  on  board  a  foreign  ship 
had  committed  a  crime,  was  within  me  county  of  Glamor^n,  the 
indictment  having,  whether  necessarily  or  not,  charged  the  offence  as 
having  been  committed  in  that  county." 

May  I  ask  the  Court  in  order  to  appreciate  what  follows  with 
regard  to  that  case  to  glance  at  a  small  atlas  which  I  have,  which 
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^ows  the  Bristol  Channel,  which  may  not  be  as  familiar  to  all  the 
members  of  the  Court  as  it  happens  to  be  to  myself?  It  is  a  map 
nnfortunately  on  not  a  very  large  scale,  but  it  shows  the  outline  of 
the  Bristol  Channel,  and  then  the  dimensions  are  given  in  the  pas- 
sage from  the  Report  which  I  am  about  to  read. 

The  Bristol  Channel  is  a  great  estuary  into  which  the  River  Severn 
falls,  it  widens  out  to  a  very  ccwisiderable  extent,  and  a  line  running 
in  the  middle  of  the  channel  forms  the  division  between  the  two 
English  counties  of  Glamorganshire  on  the  north  side  and  Somer- 
setshire on  the  south  side,  which  is  of  course  as  decisive  as  anything 
can  be  as  to  its  being  a  part  of  British  territory.  Then  Lord  Black- 
bum  goes  on  thus : — 

"The  Bristol  Channel,  it  is  to  be  remembered,  is  an  arm  of  the 
sea  dividing  England  from  Wales.  Into  the  upper  end  of  this  arm 
of  the  sea  the  Kiver  Severn  flows.  Then  the  arm  of  the  sea  lies 
between  Somersetshire  and  Glamorganshire,  and  afterwards  between 
Devonshire  and  the  counties  of  Glamorgan,  Carmarthen,  and  Pem- 
broke. It  widens  as  it  descends,  and  between  Port  Eynon  Head,  the 
lowest  point  of  Glamorganshire,  and  the  opposite  shore  of  Devon  it 
is  wider  than  Conception  Bay;  between  Hartland  Point,  in  Devon- 
shire, and  Pembrokeshire  it  is  much  wider.  The  case  reserved  was 
carefoUy  prepared.  It  describes  the  spot  where  the  crime  was  com- 
mitted as  being  in  the  Bristol  Channel,  between  the  Glamorganshire 
and  Somersetshire  coasts,  and  about  ten  miles  or  more  from  that  of 
SiMnerset.  It  negatived  the  spot  being  in  the  River  Severn,  the 
mouth  of  which,  it  is  stated,  was  proved  to  be  at  King's  Road,  higher 
up  the  channel,  and  was  to  be  taken  as  the  finding  of  the  jury.  It 
also  shewed  that  the  spot  in  question  was  outside  Penarth  Head,  and 
could  not  therefore  be  treated  as  within  the  smaller  Bay  formed  by 
Penarth  Head  and  Lavernock  Point.  And  it  set  out  what  evidence 
was  given  to  prove  that  the  spot  had  been  treated  as  part  of  the 
County  of  Glamorgan,  and  the  question  was  stated  to  be  whether  the 
prisoners  were  properly  convicted  of  an  offence  within  the  county  of 
Glamorgan.  The  case  was  much  considered,  being  twice  argued,  and 
Chief  Justice  Cockbum  delivered  judgment,  saying: — 

" '  The  only  question  with  which  it  becomes  necessary  for  us  to  deal 
is  whether  the  part  of  the  sea  on  which  the  vessel  was  at  the  time  when 
the  offence  was  committed,  forms  part  of  the  body  of  the  county  of 
Glamorgan,  and  we  are  of  opinion  that  it  does.  The  sea  in  question 
is  part  of  the  Bristol  Channel,  both  shores  of  which  form  part  of 
England  and  Wales,  of  the  county  of  Somerset  on  the  one  side  and  the 
county  of  Glamorgan  on  the  other.    We  are  of  opinion  that  looking 
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parish  of  Cardiff,  and  as  part  of  the  county  of  Glamorgan,  is  a  strong 
illustration  of  the  principle  on  which  we  proceed,  namely,  that  the 
whole  of  this  inland  sea  between  the  counties  of  Somerset  and  Gla- 
morgan, is  to  be  considered  as  within  the  counties  by  the  shores  of 
which  its  several  parts  are  respectively  bounded.  We  are  therefore 
of  opinion  that  the  place  in  question  is  within  the  body  of  the  county 
of  Glamorgan." 

There  ends  the  extract  in  the  judgment  of  Chief  Justice  Cockbum. 
Then  Lord  Blackburn  proceeds: — 

'^  The  case  reserved  in  Cunningham's  Case,  incidentally  states  that 
it  was  about  ninety  miles  from  Penarth  Roads  (where  the  crime  was 
committed)  to  the  mouth  of  the  channel^  which  points  to  the  head- 
lands in  Pembroke  and  Hartland  Point  m  Devonshire,  as  being  the 
fauces  of  that  arm  of  the  sea.  It  was  not,  however,  necessary  for  the 
decision  of  Cunningham's  Case  to  determine  what  was  the  entrance 
of  the  Bristol  channel,  further  than  that  it  was  below  the  place  where 
the  crime  was  committed,  and  though  the  language  used  m  the  judg- 
ment is  such  as  to  show  that  the  impression  of  the  Court  was  that  at 
least  the  whole  of  that  part  of  the  channel  between  the  counties  of 
Somerset  and  Glamorgan  was  within  those  counties  perhaps  that  was 
not  determined.  But  this  much  was  determined,  that  a  place  in  the 
sea,  out  of  any  river,  and  where  the  sea  was  more  than  ten  miles  wide, 
was  within  the  county  of  Glamorgan,  and  consequently,  in 
58  every  sense  of  the  words,  within  the  territory  of  Great  Britain. 
It  also  shows  that  usage  and  the  manner  in  which  that  portion 
of  the  sea  had  been  treated  as  being  part  of  the  county  was  material, 
and  this  was  clearly  Lord  Hale's  opinion,  as  he  says  not  that  a  bay  is 
part  of  the  county  but  only  that  it  may  be. 

"  Passing  from  the  common  law  of  England  to  the  general  law  of 
nations,  as  indicated  by  the  text  writers  on  international  jurispnj- 
dence,  we  find  an  universal  agreement  that  harbours,  estuaries,  and 
bays  land-locked  belong  to  the  territory  of  the  nation  which  possesses 
the  shores  round  them,  but  no  agreement  as  to  what  is  the  rule  to  de- 
termine what  is  '  bav  '  for  this  purpose. 

"  It  seems  generally  agreed  tnat  where  the  configuration  and  di- 
mensions of  tne  bay  are  such  as  to  shew  that  the  nation  occupying 
the  adjoining  coasts,  also  occupies  the  bay  it  is  part  of  the  temtorj^; 
and  with  this  idea  most  of  the  writers  on  the  subject  refer  to  defensi- 
bility  from  the  shore  as  the  test  of  occupation ;  some  suggesting  there- 
fore a  width  of  one  cannon  shot  from  shore  to  shore,  or  three  miles; 
some  a  cannon  shot  from  each  shore,  or  six  miles;  some  an  arbitrary 
distance  of  ten  miles.  All  of  these  are  rules  which,  if  adopted,  would 
exclude  Conception  Bay  from  the  territory  of  Ifewfoundland,  but 
also  would  have  excluded  from  the  territory  of  Great  Britain  that 
part  of  the  Bristol  Channel  which  in  Reg.  v.  Cunningham  was  de- 
cided to  be  in  the  county  of  Glamorgan.  On  the  other  hand,  the 
diplomatists  of  the  United  States  in  1793  claimed  a  territorial  juris- 
diction over  much  more  extensive  baj^s,  and  Qiancellor  Kent,  in  his 
Commentaries,  though  by  no  means  giving  the  weight  of  his  author- 
ity to  this  claim,  gives  some  reasons  for  not  considering  it  altogether 
unreasonable. 

"  It  does  not  appear  to  their  Lordships  that  jurists  and  text  writers 
are  agreed  what  are  the  rules  as  to  dimensions  and  configuraticHi, 
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which,  apart  from  other  considerations,  would  lead  to  the  conclusion 
that  a  bay  is,  or  is  not,  a  part  of  the  territory  of  the  State  possessing 
the  adjoining  coast;  and  it  has  never,  that  they  can  find,  been  made 
the  ground  of  any  judiciaJ  determination.  It  it  were  necessair  in 
this  case  to  lay  down  a  rule  the  difficulty  of  the  task  would  not  deter 
their  Lordships  from  attempting  to  fulfil  it.  But  in  their  opinion 
it  is  not  necessary  so  to  do.  It  seems  to  them  that  in  point  of  fact, 
the  British  Government  has  for  a  long  period  exercised  dominion 
over  this  bay,  and  that  their  claim  has  been  acquiesced  in  by  other 
nations,  so  as  to  shew  tliat  the  bay  has  been  for  a  lon^  time  occupied 
exclusively  by  Great  Britain,  a  circumstance  which  m  the  tribunals 
of  any  country  would  be  ver^  important.  And  moreover  (which  in 
a  British  Tribunal  is  conclusive)  the  British  Legislature  has  by  Acts 
of  Parliament  declared  it  to  be  part  of  the  British  territory,  and 
part  of  the  country  made  subject  to  the  legislature  of  Newfoundland. 

"To  establish  tnis  proposition  it  is  not  necessary  to  go  further 
back  than  to  the  59  Geo.  3,  c.  38,  passed  in  1819,  now  nearly  sixty 
years  ago. 

"  There  was  a  convention  made  in  1818  between  the  United  States 
and  Great  Britain  relating  to  the  fisheries  of  Labrador,  Newfound- 
land, and  His  Majestv's  other  possessions  in  North  America  by  which 
it  was  agreed  that  the  fishermen  of  the  United  States  should  have 
the  light  to  fish  on  part  of  the  coasts  (not  including  the  part  of  the 
island  of  Newfoundland  on  which  Conception  Bay  Ties) ,  and  should 
not  enter  any  ^  bays  'in  any  part  of  the  coast  except  for  the  purposes 
of  shelter  and  repairing  damages,  and  purchasing  wood,  and  obtain- 
ing water,  and  no  other  purposes  whatever.  It  seems  impossible  to 
doubt  that  this  Convention  applied  to  all  bays,  whether  large  or 
small,  on  that  coast,  and  consequently  to  Conception  Bay." 

Conception  Bay,  the  Court  will  remember,  is  not  on  the  treaty 
coast    It  is  on  the  east  coast  of  Newfoundland. 

^^  It  is  true  that  the  Convention  would  only  bind  the  two  nations 
who  were  parties  to  it,  and  consequently  that,  though  a  strong  asser- 
tion of  ownership  on  the  part  of  Great  Britain,  acquiesced  in  by  so 
powerful  a  State  as  the  United  States,  the  Convention,  though 
weighty,  is  not  decisive.  But  the  Act  already  referred  to,  59  Geo.  3, 
c.  38,  thou^  passed  chiefly  for  the  purpose  of  giving  effect  to  the 
Conventi<xi  of^l818  goes  further. 

"  It  enacts  not  merely  that  subjects  of  the  United  States  shall  ob- 
serve the  restrictions  agreed  on  by  the  Convention,  but  that  all  per- 
sons, not  being  naturalbom  subjects  of  the  King  of  Great  Britain, 
shaU  observe  Uiem  under  penalties.  And  in  particular,  by  sect.  4,  it 
enacts  that  if  ^  any  person '  upon  being  required  by  the  Governor,  or 
)  any  officer  acting  under  sucn  Governor^  in  the  execution  of  any 
order  or  instructions  from  His  Majesty  m  Council,  shall  inter  alia 
'  refuse  to  depart  from  such  bays,  he  shall  be  subject  to  a  penalty  of 
20W. 

^No  stronger  assertion  of  exclusive  dominion  over  these  bays 
could  well  be  framed.  As  has  been  already  observed.  Conception 
Bay  is  in  every  sense  of  the  words  a  bay  within  Newfoundland, 
though  of  considerable  width ;  and  as  there  is  nothing  to  justify  a 
construction  of  the  Act  limiting  it  to  baj^s  not  exceeding  any  par- 
ticular width,  this  is  an  unequivocal  assertion  of  the  British  Legisla- 
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ture  of  exclusive  dominion  over  this  bay  as  part  of  the  British  ter- 
ritory. And  as  this  assertion  of  dominion  has  not  been  questioned 
by  any  nation  from  1819  down  to  1872,  when  a  fresh  Convention 
was  made,  this  would  be  very  strong  in  the  tribunals  of  any  nation 
to  shew  that  this  bay  is  by  prescription  part  of  the  exclusive  ter- 
ritory of  Great  Britain.  As  already  observed,  in  a  British  tribunal 
it  is  decisive 
"  By  the  Treaty  of  Washington " 

That  was  in  1871— 

"  it  was  agreed  by  the  32nd  article  that  certain  provisions  should  ex- 
tend to  '  the  colony  of  Newfoundland  so  far  as  they  are  applicable. 
But  if  the  Imperial  Parliament,  the  Legislature  of  Newfoundland, 
or  the  Congress  of  the  United  States  should  not  embrace  Newfound- 
land in  their  laws  for  carrying  the  foregoing  articles  into  effect,  then 
this  article  shall  be  of  no  effect.' 

"  The  Act  35  and  36  Vict.,  c.  45,  of  the  Imperial  Legislature,  sus- 
pended all  Acts  of  Parliament  which  operated  to  prevent  the  carry- 
ing the  articles  into  effect,  and  by  sect.  2  enacted  that  so  soon  as 
59  the  necessary  laws  had  been  passed  by  the  Legislature  of  New- 
foundland tnat  Act  should  extend  to  Newfoundland. 

"  The  Act  59  Geo.  3,  c.  38  is  one  of  the  Acts  which  would  operate 
to  prevent  the  carrying  of  articles  into  effect.  In  the  opinion  of 
their  Lordships  the  above  treaty  and  Act  are  sufficient  to  show  that, 
in  the  opinion  both  of  the  executive  and  of  the  Legislature,  the  right 
to  legislate  over  the  bays  of  Newfoundland,  to  which  that  Act  ap- 

Elied,  of  which  Conception  Bay  is  one,  had  been  conferred  on  the 
egislature  of  Newfoundland." 

I  do  not  think  I  need  read  the  rest  of  the  judgment,  which  relates 
to  points  of  local  importance.  I  have  cited  that  case  not  as  deciding 
any  general  question  of  international  law,  because,  as  the  very  dis- 
tinguished judge  and  lawyer.  Lord  Blackburn,  who  gave  the  judg- 
ment of  the  Judicial  Committee  of  the  Privy  Council  said,  they  did 
not  consider  it  necessary  to  decide  the  general  question  of  interna- 
tional law  or  to  lay  down  any  general  rule  upon  this  subject,  but 
ihey  did  express  a  decided  opinion — an  opinion  which  was  necessary 
for  their  decision — as  to  the  meaning  of  the  word  "  bays "  in  the 
treaty  of  1818  and  in  the  statute  of  1819.  That  is  a  decision  of  one 
of  the  highest  Courts  in  Great  Britain,  which  is  materially  relevant 
to  the  present  discussion  and  which  I  most  respectfully  tender  for 
the  consideration  of  this  Court  on  the  question  as  to  what  meaning 
should  be  given  to  the  word  "  bays  "  in  the  treaty  with  which  we 
are  now  concerned. 

Now  I  pass  on  with  the  general  history  of  the  case.  I  am  en- 
deavouring to  treat  it,  as  far  as  possible,  in  chronological  order,  and  I 
am  not  confining  myself,  of  course,  to  a  mere  diy  statement  of  what 
happened  in  each  year,  but  I  am  endeavouring  to  introduce,  as  I  go 
along,  the  various  points  which  arose  from  time  to  time,  and  to  sub- 
mit to  the  consideration  of  the  Tribunal  what  are  the  most  material 
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points  in  order  that  the  various  documents  and  actions  of  the  parties 
may  be  appreciated  in  their  true  significance.  We  have  now  got  to 
the  year  1819.  From  the  year  1819  to  the  year  1836  very  little 
happened  which  is  of  much  importance  in  reference  to  this  contro- 
versy. It  will  be  found  from  the  documents  and  evidence,  to  which 
I  shall  have  occasion  to  refer  later  on,  that  about  1836  a  great  change 
took  place  owing  to  the  fact  that  the  mackerel,  that  fish  which  is  caught 
in  such  quantities  upon  these  coasts,  ceased  to  frequent  the  coasts  of 
the  United  States,  so  that  the  American  fishermen  came  in  much 
greater  numbers  to  the  coasts  of  the  British  possessions  in  pursuit  of 
mackerel  From  the  year  1819  to  1836  there  is  a  lull  with  regard  to 
matters  affecting  this  treaty  of  1818.  There  are  only  two  points 
which  I  shall  notice  in  regard  to  the  interval,  and  they  are  both  of 
considerable  importance.  The  first  relates  to  the  sort  of  collision 
which  took  place  in  1822  between  the  United  States  and  France  with 
regard  to  the  exclusion  by  French  vessels  of  United  States  fishermen 
from  the  bays  on  the  west  coast  of  Newfoundland,  over  which  the 
French,  under  their  treaties  with  Great  Britain,  claimed  exclusive 
rights.  I  shall  refer  to  what  took  place  then  for  the  pupose  of  bring- 
ing out  clearly  what  was  the  extent  of  the  French  claim  and  the  very 
strong  assertions  that  were  made  by  the  United  States  with  regard 
to  the  jurisdiction  of  the  British  in  the  waters  on  that  western  coast 
of  Newfoundland.  The  second  incident  which  I  shall  notice  relates 
to  a  statement  which  is  made  in  the  Argument  of  the  United  States 
to  the  effect  that  it  is  established  by  overwhelming  evidence  that  the 
American  fishermen,  during  these  years  before  1836,  habitually  fished 
in  the  Bay  of  Fundy,  and  that  the  British  Government  acquiesced  in 
their  doing  so  unless  they  came  within  3  miles  of  land.  I  hope  to  be 
able  to  satisfy  the  Court  that  that  statement  is  based  on  a  complete 
misreading  of  the  evidence,  and  that  the  argument  has  been  presented 
in  consequence  of  the  loose  use  made  in  some  of  the  documents  of  the 
expression  "  Bay  of  Fundy,"  that  the  reference  was  really  not  to  the 
Bay  of  Fundy  proper,  but  to  certain  fishing  banks  which  are  situated 
opposite  the  mouth  of  the  Bay  of  Fundy  at  a  distance,  one  of  them  of 
some  15  miles  and  the  other,  I  think,  about  9  miles  to  the  south  of  the 
island  of  Grand  Manan,  which  is  at  the  mouth  of  the  Bay  of  Fundy. 
I  take  these  two  points  in  their  order.  First  with  regard  to  what 
happened  in  1822  in  regard  to  the  United  States  fishermen  being  in- 
terfered with  by  the  French  vessels  on  the  western  coast  of  New- 
foundland. Would  the  Court  turn  to  the  United  States  Counter- 
Case,  p.  89,  where  a  statement  is  made  in  reference  to  this  matter? 
I  am  reading  from  the  top  of  the  page : — 

"The  controversy  in  regard  to  the  French  claim  in  1823  grew  out 
of  an  attempt  l)y  France  to  exehiHo,  American  fishing-vessels  from 
the  west  coast  of  Newfoundland, 
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"  Under  the  liberty  of  fishing  established  on  this  coast  by  the  treaty 
of  1818,  the  American  fishermen  at  once  began  to  engage  in  fishing 
in  the  bays,  creeks,  and  harbours,  as  well  as  in  all  the  other  waters 
of  the  west  coast  of  Newfoundland ;  and  having  found  that  the 
60  fishing  there  was  of  great  importance,  as  it  could  'be  com- 
menced there  several  weeks  earlier  than  on  any  other  part  of 
the  coast,  and  tibe  season  is  so  short,  at  longest,  as  barely  to  give  time 
sufficient  for  making  the  voyage  in  the  b^t  manner,'  they  returned 
there  annually  in  considerable  numbers.  It  appears,  however,  that 
in  the  years  1820  and  1821,  a  French  war  vessel  undertook  to  inter- 
rupt this  practice  by  ordering  them  away  and  forbidding  them  to 
fish  on  that  coast.  In  the  latter  part  of  May,  1820,  the  American 
schooner  'Aretas,'  and  other  vessels  in  company  with  her,  were  or- 
dered out  at  St.  George's  Bay  by  the  Commander  of  a  French  naval 
vessel  and  forbidden  to  fish  '^  at  any  harbour  or  island '  on  the  west 
coast  of  Newfoundland ;  and  in  the  following  year  the  same  vessel 
was  ordered  out  of  the  Bay  of  Port  au  Port  on  that  coast,  and  threat- 
ened with  seizure  if  attempting  again  '  to  catch  fish  anywhere  on  that 
coast.'  So  also,  in  1821,  me  American  schooners  '  Betsy '  and  '  John 
Quincy  Adams '  were  ordered  out  of  the  Bay  of  Port  au  Port  by  an 
officer  of  the  French  war-ship,  and  forbidden  to  fish  *  there  or  any- 
where on  that  coast.'  Again,  in'the  same  year,  the  American  fishing 
schooner  '  Bird,'  together  with  thirty  other  American  fishing-vessels, 
while  fishing  at  the  Bay  of  Islands  about  the  first  of  June,  were 
boarded  by  a  French  naval  officer  and  threatened  with  seizure  if  amin 
found  'fishinff  there  or  any  place  on  the  shore  of  Newfoundland 
between  Cape  Kay  and  the  Carpoon  (Quirpon)  Islands.'" 

Now,  if  the  Court  would  do  me  the  favour  of  turning  to  the  Appen- 
dix of  the  Counter-Case  of  the  United  States,  p.  105,  they  will  find 
the  evidence  relating  to  the  cases  which  are  there  referred  to.  They 
are  contained  in  enclosures  to  a  letter  of  the  15th  March  sent  to  Mr. 
John  Quincy  Adams,  Secretary  of  State  for  the  United  States,  by 
Mr.  Reed,  written  from  Marblehead,  which  is  a  place,  I  think,  in  the 
State  of  Maine,  near  the  mouth  of  the  Bay  of  Fundy. 

"  I  have  the  honour  to  enclose  for  your  perusal  several  depositions 
taken  and  forwarded  at  the  request  of  persons  engaged  in  tne  New- 
foundland and  Labrador  fishery,  who  are  desirous  of  knowing  irom 
the  proper  authority  if  the  French  Government  have  the  exclusive 
right  01  taking  and  curing  fish  on  the  coast  of  Newfoundland  between 
Cape  Ray  and  the  Carpoon  Islands,  as  claimed  and  enforced,  as  set 
forth  in  these  depositions." 

Then  the  enclosures  state  the  particulars  which  are  sunmiarised  in 
the  passage  of  the  Counter-Case  which  I  have  just  read.  The  first 
is  the  statement  of  Thomas  Elkins,  master  of  the  schooner  "Aretas  " 
of  Marblehead.    He  says: — 

"  I  sailed  from  the  port  of  Marblehead  in  the  spring  of  the  year  of 
our  Lord  eighteen  hundred  and  twenty,  on  a  fishing  voyage  to  the 
coast  of  Newfoundland  &  in  the  latter  part  of  May  entered  St. 
George's  Bay  on  the  south  coast  in  the  Gulf  of  St.  Lawrence,  and 
there  found  the  French  sloop  of  war  '  Loliver  '  whose  commander  for- 
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bade  me  &  other  vessels  in  company,  fishing  at  any  harbour  or  island 
between  Cape  Ray  in  Lat  47.30  &  the  Carpoon  Islands  in  Lat  51-10 
on  penalty  of  seizure  of  our  vessels;  That  in  the  year  following  in 
pursuing  a  similar  voyage  and  Iving  in  the  Bay  of  Port  a  Port  nsh- 
ing,  was  boarded  by  an  officer  from  a  French  ship  of  war  lyin^  in 
St.  George's  Bay  and  ordered  away  and  threatened  with  seizure  if  I 
attempted  again  to  catch  Fish  any  where  on  that  coast  as  before 
described." 

Then  Mr.  White  confirms  Mr.  Elkins.    The  second  case  is  testified 
to  by  John  High.    He  says  that  he — 

^  was  master  of  the  Schooner  ^  Betsy '  of  Marblehead  on  a  fishing 
voyage  to  the  coast  of  Newfoundland  in  1821  and  was  in  company 
with  Captain  Thomas  Elkins  of  the  schooner  ' Aretas '  and  Captain 
Philip  H.  White  of  the  schooner  '  John  Quincy  Adams '  at  the  Bay 
of  Port  a  Port  in  the  latter  part  of  the  month  of  May  and  was 
ordered  away  and  forbidden  to  fish  there,  or  anywhere  on  that  coast, 
by  an  officer  of  a  French  Ship  of  war  lying  at  St.  Georges  Bay,  as 
stated  by  Captain  Elkins.'' 

Then  Edward  Crowinshield  says  that  he — 

"was  master  of  the  Schooner  ^Bird'  of  Marblehead  on  a  fishing 
vovage  to  the  coast  of  Newfoundland  in  the  spring  of  1821  and  was 
fishing  at  the  Bay  of  Islands  about  the  first  of  June  in  companv  with 
about  thirty  sail  of  American  fishing  vessels,  when  an  officer  from  a 
french  Ship  of  war  lying  in  St.  Georges  Bay  boarded  my  vessel  and 
forbade  me  fishing  there  or  any  place  on  the  shore  of  Newfoundland 
between  Cape  Kay  and  the  Carooon  Islands  on  penalty  of  seizure, 
and  also  all  the  other  vessels  in  Company." 

Then  there  is  some  confirmatory  evidence.  The  Appendix  to  the 
United  States  Counter-Case  also  contains,  in  other  passages,  evidence 
of  the  daim  of  the  French  to  exclusive  fishing  in  those  parts,  and 
I  will  read  those  passages  showing  what  the  French  claim  was  before 
I  proceed  to  consider  the  correspondence  which  ensued  between  the 
United  States  Government  and  the  French  Government,  also  to  some 
extent  the  British  Grovemment,  upon  the  subject  of  this  interference 
by  the  French  men-of-war  with  American  fishing  vessels.  At  p.  225 
of  the  Appendix  to  the  United  States  Counter-Case  the  Court  will 

find  a  letter  from  Sir  Anthony  Perrier  to  Lord  Malmesbury. 
61        I  shall  read  only  one  sentence;  it  is  the  second.    It  is  a  letter 

of  the  6th  July,  1852,  which,  of  course,  is  much  later  in  point 
of  date,  but  it  shows  what  the  French  claim  persisted  in  was : — 

"  The  French  Government  offers  to  admit  the  right  of  British  sub- 
jects to  inhabit  the  Bay  of  St.  George,  or,  in  other  terms,  to  give  up 
the  exclusive  right  of  fishery  in  that  Bay,  to  which  they  consider 
themselves  entit^  by  the  treaty  of  1783. 

"  In  return  for  this  concession  they  demand " 

certain  things  which  it  is  not  material  that  I  should  trouble  the 
Court  with. 
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Then  at  p.  228  in  the  same  volume,  in  an  enclosure  in  a  letter  of 
the  26th  July,  1852,  there  occurs  this  passage.    This  is  a  memoran- . 
dum  on  the  Newfoundland  fishery  negotiations : — 

"  The  Commission  was  opened  in  Paris  last  month,  and  the  French 
Commissioner,  Monsieur  De  Bon,  presented  a  proposal  of  which  the 
following  is  a  literal  translation : 

" '  On  the  part  of  the  French  Government,  concession  to  British 
subjects  of  the  right  to  inhabit  St.  George's  Bay,  Newfoundland,  and 
to  fish  there  in  conmion  with  the  French  citizens,  or  in  other  woids, 
relinquishment  of  the  exclusive  right  of  fishery  in  that  Bay,  guaran- 
teed to  France  by  the  Treaty  of  Peace  of  1783."^ " 

And  again,  at  p.  262,  there  is  a  message  from  the  Governor  to  the 
House  of  Assembly  of  Newfoundland.  The  message  begins  on  p. 
261,  but  the  passage  I  am  going  to  read  is  in  page  262,  of  the  same 
volume: — 

"  In  the  year  1858,  when  the  Baron  de  la  Ronciere  le  Neury  made  a 
claim  for  an  exclusive  right  to  fish  in  St.  Georee's  Bay,  and  gave 
notice  to  our  fishermen  accordingly,  the  Baron  haa  no  communication 
with  the  Governor  on  the  subject  of  French  claims,  or  anything  else; 
but  not  long  afterwards  an  official  notification  was  made  to  Her 
Majesty's  Government  that  *  in  the  following  season,  namely  the 
6th  M!ay,  the  French  cruisers  would  vigorously  enforce  against 
British  subjects,  the  right  secured  to  France  by  existing  treaties,  and 
specifically  as  regards  the  exclusive  right  of  fishery  as  claimed  by 
France.' " 

That  shows  what  France  claimed  as  against  Great  Britain,  and  I 
have  shown,  by  reference  to  the  earlier  evidence,  what  France  did  as 
against  the  United  States  fishermen  when  they  came  to  that  coast. 

The  correspondence  which  ensued  between  the  United  States  Gov- 
ernment and  the  French  Government  will  be  found  beginning  at  p. 
101  of  the  Appendix  to  the  British  Case.  It  extends  from  p.  101  to 
p.  113 ;  and  it  is  necessary,  not  to  read  that  correspondence  through- 
out, but  to  refer  to  it,  for  the  purpose  of  seeing  the  very  strong  as- 
sertions made  by  the  United  States  as  to  the  jurisdiction  of  Great 
Britain  in  the  bays  upon  that  coast. 

At  p.  101  there  is  a  reprint  of  a  letter  from  Mr.  Rush,  at  London, 
to  Mr.  Gallatin,  at  Paris,  dated  the  10th  October,  1822.  He  begins 
by  referring  to  a  treaty  of  1686  between  England  and  France.  Then 
at  the  top  of  p.  102  he  says : — 

"The  island,  by  the  operation  of  the  clauses  cited,  was  placed 
in  a  certain  state  of  division  between  the  two  countries,  the  right 
of  each  being  made  exclusive.  Where  shall  we  find  any  words  of 
equivalent  import  and  strength  in  the  treaty  or  declaration  of  1783?  " 

The  United  States,  of  course,  were  contesting  that  France  had  any 
exclusive  rights  upon  this  coast. 

"  It  may  be  proper  to  remark,  that  although  this  treaty  of  1686  was 
binding  upon  England,  it  was  complained  of  by  English  subjects  as 
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derogatory  to  the  statute  of  15  Charles  2nd,  ch.  16,  as  that  statute 
has  prescribed  several  regulations  relating  to  the  mode  of  carrying  on 
the  fishery,  to  be  observed  in  any  of  the  harbours  of  Newfoundland.^^ 

Then  he  quotes  from  a  certain  report  of  the  Lords  of  the  CJommittee 
of  Privy  Council  for  trade  on  the  subject  of  the  Newfoundland 

Fishery,  and  then  goes  on  thus : — 

^^  I  think  that  the  whole  tenor  of  these  extracts  leads  to  the  conclu- 
sion for  which  we  contend.  They  show  that  however  England  may 
have  been  inclined,  for  her  own  purposes  or  as  matter  of  *  *  • 
accommodation  to  France,  to  withdraw  her  subjects  from  the  western 
coast,  she  has  never  lost  her  right  to  resort  there,  in  any  manner  that 
can  bar  us.  The  committee  are  decidedly  of  opinion^  that  by  the 
words  of  the  treaty,  your  Majesty  continues  to  be  sole  Sovereign  of 
the  Island  of  Newfoundland,  This  is  our  argument.  It  is  that  upon 
which  foreign  nations  will  stand,  and  we  in  particular,  under  our 
convention  with  England  of  1818." 

62  Then  on  the  22nd  January,  1823,  Mr.  Gallatin,  the  United 

States  Minister  at  Paris,  writes  to  the  French  Minister,  Vis- 
count de  Chateaubriand : — 

"Authentic  information  has  been  received  by  the  Government  of 
the  United  States  that  several  of  their  fishing  vessels  were  in  the 
years  1820  and  1821,  ordered  away  from  their  fishing  stations  on  the 
western  coast  of  Newfoundland,  within  the  limits  secured  to  them 
by  the  convention  with  Great  Britain  of  October  20,  1818,  by  armed 
vessels  of  France,  and  upon  the  threat  of  seizure.  I  have  not  yet  been 
informed  whether  the  same  proceeding  was  repeated  in  tne  year 
1822." 

"The  President  of  the  United  States  has  no  doubt  that  the  com- 
manders of  those  arme^  vessels  did  not  correctly  undei*stand  their 
orders,  and  has  instructed  me  to  make  this  representation  to  His 
Majesty's  Government,  and  to  request  that  those  orders  may  be  recti- 
fied for  the  future.  I  beg  leave  to  call  your  Excellency's  early  atten- 
tion to  that  subject,  ana  have  the  honour  to  enclose  a  copy  of  the 
article  of  the  convention  above  mentioned  which  relates  to  the 
fisheries." 

Then  the  Viscount  de  Chateaubriand  replies  by  a  letter  of  the  28th 
February,  1823,  on  pp.  102  and  103  of  this  volume,  in  which  he  refers 
to  the  various  treaties  between  the  United  States  and  France,  which 
he  says  show  that  the  United  States  had  admitted  that  France  had 
what  he  calls — I  am  reading  at  the  top  of  p.  103 — "la  jouissance 
ind^finie  et  exclusive  qui  leur  appartenait  sur  la  partie  des  cotes  de 
cette  ile  designee  dans  le  traite  d'Utrecht." 

Then  he  refers  to  subsequent  treaties,  including  the  convention  of 
1818  with  England,  and  goes  on,  at  the  end  of  the  third  paragraph 
on  p.  103— 

"  et  lorsqu'ils  ont  obtenu  de  I'Angleterre  la  liberte  de  pecher  sur  une 
partie  des  cotes  de  Terre-Neuve,  us  n'ont  pu  acquerir  en  effet " 
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That  is,  the  inhabitants  of  the  United  States,  he  is  referring  to  by 

« they  "— 

"qu'une  liberte  n^cessairement  limit^e  par  leurs  propres  engage- 
ments envers  la  France,  et  par  la  declaration  qu'ils  avaient  faite  de 
ne  pas  la  troubler  dans  I'exercice  de  ses  droits,  declaration  renouvelie 
dans  la  convention  conclue  en  1800  entre  les  £tats  Unis  et  la  France." 

Then  Mr.  Gallatin  replies  on  the  14th  March  and  says,  in  the  second 
paragraph : — 

'^  The  right  claimed  by  the  United  States  on  that  part  of  the  coast, 
does  not  embrace  that  of  drying  and  curing  fish  on  shore,  which  is 
there  enjoyed  by  France  to  the  exclusion  of  the  Americans;  but  they 
contend  for  the  liberty  to  take  fish  of  every  kind  on  the  said  coast 
from  Cape  Ray  to  the  Quirpon  Islands,  though  not  to  the  exclusion 
of  the  French  who  have  also  the  same  ri^ht  there.  The  United  States 
therefore  only  insist  that  the  right  mus  enjoyed  by  France^  that 
of  taking  fish  on  the  portion  of  the  coast  above  mentioned,  is  not 
exclusive." 

Then  he  argues  the  question  at  some  length,  and  at  the  middle  of 
p.  KM:  he  refers  to  the  stipulations  of  article  27  of  the  convention  of 
1800,  and  says  they  are  in  the  following  words : — 

"  Neither  party  will  intermeddle  (in  the  French  copy  "  ne  viendra 
participer  ")  in  the  fisheries  of  the  other  on  its  coasts,  nor  disturb  the 
other  in  the  exercise  of  the  rights  which  it  now  holds  or  may  acquire 
on  the  coast  of  Newfoundland,  in  the  Gulf  of  St.  Lawrence,  or  else- 
where on  the  American  coast  northward  of  the  United  States." 

At  p.  105  he  goes  on — I  am  reading  the  third  sentence  on  p.  105 — 

'^  But  the  United  States  cannot  in  the  meanwhile,  and  until  the 
question  shall  have  been  settled,  order  or  advise  their  citizens  to 
abstain  from  what  they  must  until  then  consider  as  their  just  right, 
the  liberty  to  participate  in  common  with  the  French,  and  without 
disturbing  them,  in  the  fisheries  on  the  western  coast  of  Newfound- 
land, which  particularly  in  their  connection  with  those  of  the  coast  of 
Labrador  ar«  of  primary  importance  to  them.  .  .  . 

"  Whatever  may  be  the  extent  of  the  rights  of  France  on  that  coast, 
whether  exclusive  or  not,  they  are  only  those  of  taking  and  drying 
fish.  The  sovereignty  of  the  Island  of  Newfoundland,  on  which  she 
had  till  then  possessions,  was  expressly  ceded  by  the  Treaty  of 
Utrecht  to  Great  Britain,  subject  to  no  other  reservation  whatever 
but  that  of  fishing  as  above  mentioned,  on  part  of  the  coast.  The 
jurisdiction  and  all  the  other  rights  ox  sovereignty  remained  with 
and  belonged  to  Great  Britain  ana  not  to  France.    She *' 

That  is,  France — 

'^  has  not  therefore  that  of  doing  herself  on  that  coast,  what  may  be 
termed  summary  justice,  by  seizing  or  driving  away  vessels  of  another 
nation,  even  if  these  should  in  her  opinion  infringe  her  rights.  Such 
acts  of  authority  which  may  be  lawful  when  performed  within  the 
acknowledged  jurisdiction,  become  acts  of  aggression  when  com- 
mitted either  on  the  high  seas,  or  an3rwhere  else  without  the  juris- 
diction of  the  Power  that  permits  them.  No  Government  has  more 
strenuously  contended  for  tnat  principle  than  that  of  France : " 
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63  Then  there  are  some  further  letters  which  I  will  pass  over 

and  read  portions  from  a  letter  on  the  27th  June,  1823,  from 
Mr.  Adams,  the  Secretary  of  State  of  the  United  States,  addressed 
to  Mr.  Sush,  their  envoy  at  London : — 

"  Your  despatches  Nos.  265  and  276,  enclosing  copies  of  your  corre- 
Rpondence  with  Mr.  Gallatin  concerning  the  question  which  has 
arisen  with  France  in  reeard  to  the  right  of  fishing  on  a  certain  part 
of  the  coast  of  Newfoundland,  have  been  duly  received. 

"  The  transactions  which  gave  rise  to  this  controversy  occurred  in 
the  years  1820  and  1821,  when  several  fishing  vessels  of  the  United 
States,  on  the  coast  and  within  the  strictest  territorial  jurisdiction  of 
the  Island  of  Newfoundland,  were  ordered  away  by  the  commanders 
of  French  armed  vessels  upon  the  pain  of  seizure  and  confiscation. 
Two  distinct  questions  arose  from  these  incidents :  one,  upon  the 
pretension  of  France  to  the  exclusive  right  of  fishing  on  that  part  of 
the  coast  of  Newfoundland;  and  the  other,  upon  the  right  of  French 
armed  vessels  to  order  away  vessels  of  the  United  Stat^  from  places 
within  the  exclusive  jurisaiction  of  Great  Britain.  In  both  these 
questions  Great  Britam  had  an  interest  and  concern  not  less  impor- 
tant than  that  of  the  United  States;  but  the  President,  in  the  first 
instance,  determined  to  address  the  complaint  which  the  occasion 
required  to  the  French  Government  alone.'' 

I  need  not  read  the  next  two  or  three  sentences.  He  goes  on,  in 
the  third  paragraph: — 

"  But  the  complaint  to  France  has  hitherto  proved  ineffectual, 
excepting  to  demonstrate  that  the  pretensions  of  France  to  an  exclu- 
sive right  of  fishing  at  the  place  reierred  to  are  without  solid  founda- 
tion, and  that  her  intention  of  resorting  to  force  to  maintain  this 
inadmissible  pretension,  though  not  yet  unequivocally  asserted,  has 
been  so  far  ascertainea  as  to  remove  all  scruple  of  delicacy  with 
regard  to  the  propriety  of  stating  the  case  to  the  British  Government, 
and  calling  upon  them  to  maintain  at  once  the  faith  of  their  treaty 
with  us  and  the  efficacy  of  their  own  territorial  jurisdiction,  violated 
by  the  exercise  of  force  against  the  fishing  vessels  of  the  United 
States  engaged  in  their  lawful  occupation  under  its  protection." 

Then  he  submits  copies  of  the  correspondence,  and  says : — 

"  It  completes  the  demonstration  that  the  pretension ^ 

That  is,  of  the  exclusive  right  of  fishery  by  France — 

"  cannot  be  supported.  But  you  will  see  that  Mr.  de  Chateaubriand, 
in  his  letter  of  the  5th  of  April  last,  while  evading  or  abandoning  the 
attempt  of  reply  to  Mr.  Gallatin,  with  regard  to  the  claim  of  exclusive 
fishery,  says  that  he  had  some  time  since  instructed  the  charge 
d'affaires  of  France  at  this  place  to  enter  upon  explanations  with  the 
Government  of  the  United  States  concerning  this  object,  and  that  he 
was  then  writing  to  him  again  about  it.  With  regard  to  the  exercise 
of  force  within  the  British  jurisdiction  the  Viscount  has  given  Mr. 
Gallatin  no  answer  whatever;  but  Mr.  Gallatin,  in  his  letter  to  this 
department  of  17th  April,  states  that  in  a  conversation  with  the 
Mmister  of  Marine,  to  whom  he  knew  the  subject  had  been  referred, 
that  Minister  ^  gave  it  as  his  opinion,  in  explicit  terms,  that  France, 
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being  in  possession  of  the  exclusive  right  of  fishing  on  the  coast  in 

Suestion,  inasmuch  as  she  had  not  before  the  last  occurrence  been 
isturbed  in  it  by  the  fishermen  either  of  England  or  America,  she 
had  the  right  to  retain  such  possession,  and  ought  to  continue  to  exer- 
cise that  right  by  expelling  any  vessels  that  Siould  attempt  to  par- 
ticipate in  the  fisheries.' " 

•  I  need  not  read  two  or  three  sentences  that  follow.    I  go  on  with 
a  sentence  the  last  but  two  in  this  first  paragraph  on  p.  108 : — 

"  The  deliberate  pretension  to  exercise  force  within  purely  British 
waters  was  unexpected  on  the  part  of  France.  We  shall  not,  for  the 
present,  employ  force  to  meet  force,  although  that  result  was  properly 
presented  by  Mr.  Grallatin  to  the  French  Government  as  a  consequence 
to  be  anticipated  from  the  perseverance  of  their  armed  vessels  in 
disturbing  our  fishermen.  We  respect  the  territorial  jurisdiction 
of  Great  JBri tain  in  resorting  to  her  for  the  effectual  exercise  of  it 
to  carry  into  execution  her  engagements  with  us." 

Then,  at  the  end  of  the  letter,  he  points  out  that  if  Great  Britain 
had  purported  to  give  the  United  States  fishermen  the  right  of  fishing 
there,  and  then,  owing  to  her  engagement  with  others,  were  not  in  a 
position  to  make  that  good,  they  owed  compensation  to  the  inhabi- 
tants of  the  United  States  elsewhere. 

Then  there  is  a  statement  respecting  the  Newfoundland  fishery 
given  in  by  Mr.  Rush,  which  is  set  out  at  pp.  109  and  110  of  this 
same  volume.  One  paragraph  I  would  like  to  read  near  the  top 
of  p.  110  :— 

"  It  may  be  that  France  will  allege  in  support  of  her  doctrine,  that 
by  her  treaty  of  September  3,  1783,  with  Great  Britain,  which  gave 
her  the  right  of  fishing  and  drying  fish  on  the  western  coast  of  the 
island,  it  was  intendea  that  this  right  should  be  exclusive;  tiiat  the 
words  of  the  treaty,  and,  above  all,  those  of  the  declaration  annexed 
to  it,  show  this  to  have  been  the  meaning,  as  France  obtained  the 
western  coast  in  exchange  for  a  part  of  the  eastern  coast  with  a  view 
to  prevent  quarrels  between  the  French  and  British  fishermen." 

64  Then  there  is  a  provision  about  not  interrupting  the  French 

fishermen : — 

"The  United  States  will  insist  on  the  other  hand,  that  Great 
Britain  never  could  have  intended  by  her  treaty  of  1783  with  France 
to  grant  a  right  of  fishing  and  of  curing  fish  on  the  western  coast 
to  French  fishermen  exclusively,  but  that  the  right  of  British  subjects 
to  resort  there  in  common,  must  necessarily  be  implied.  That  a  con- 
trary construction  of  the  instrument  cannot  be  received,  the  sover- 
eignty of  the  whole  island  having  been  fully  vested  in  Great  Britain, 
and  even  confirmed  by  this  very  treaty.  That  it  can  never  be  pre- 
sumed that  she  intended  so  far  to  renounce,  or  in  any  wise  to  dimin- 
ish this  sovereignty  as  to  exclude  her  own  subjects  from  any  part  of 
the  coast  That  no  positive  grant  to  this  effect  is  to  be  found  in  the 
treaty,  and  that  the  claim  of  France  to  an  exclusive  right,  a  claim 
so  repugnant  to  the  sovereign  rights  of  Great  Britain,  can  rest  on 
nothing  less  strong  than  a  positive  grant." 
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And  he  states  that  the  above  presents  a  general  summary  of  the 
case  of  the  United  States. 

Then  Mr.  Kush  writes  to  Mr.  Canning,  who  was  Secretary  of 
State  for  Foreign  Affairs  of  Great  Britain,  a  letter  of  the  3rd  May, 
1824.  I  need  not  read  the  earlier  part  of  it,  which  states  how  the 
controversy  had  arisen.    At  the  middle  of  p.  Ill  he  says : — 

"  It  will  be  seen  that  the  United  States  claim  for  their  citizens  the 
right  to  take  fish  only,  not  to  cure  and  dry  the  same,  within  the  limits 
from  which  France  would  interdict  them,  and  that  their  claim  is  in 
common  with  the  subjects  and  fishermen  of  His  Britannic  Afajesty." 

Then  at  the  bottom  of  the  page : — 

"  The  undersigned  in  fulfilling  the  orders  of  his  Grovemment  to 
bring  under  the  official  notice  of  Mr.  Secretary  Canning  the  circum- 
stances of  the  above  case,  does  so  in  full  reliance  that,  through  the 
friendly  dispositions  of  His  Majesty's  Government,  the  whole  subject 
will  receive  such  attention  as  it  will  be  seen  to  merit.  The  United 
States  seek  only  the  fair  and  unmolested  enjoyment  of  the  fishing 
rights  which  they  hold  at  the  hands  of  Great  Britain  under  the  con- 
vention of  1818,  satisfied  that  Great  Britain,  whether  as  regards  the 
^arantee  of  those  rights,  or  the  maintenance  of  her  own  sovereign 
jurisdiction  over  this  island  and  its  immediate  waters,  will  take  such 
steps  as  the  occasion  calls  for,  and  above  all  as  are  appropriate  to  the 
just  and  amicable  intentions,  which  it  may  be  so  conndently  supposed 
will  animate  the  Government  of  His  Most  Christian  Majesty,  as  well 
as  that  of  His  Britannic  Majesty,  towards  the  United  States,  touch- 
ing the  full  rights  of  the  latter  under  the  Convention  aforesaid." 

Then  there  is  a  letter  from  Mr.  Stratford  Canning  to  Mr.  George 
Canning,  on  pp.  112  and  113.    At  the  middle  of  p.  112  he  says : — 

"  The  second  point  of  enquiry,  if  viewed  only  in  connection  with 
the  correspondence  presented  by  Mr.  Rush,  appears  to  admit  of  a 
plain  and  conclusive  answer. — The  pretension  advanced  by  Viscount 
Chateaubriand,  whatever  be  the  grounds  on  which  it  virtually  rests, 
is  not  brought  openly  to  bear  against  the  rights  of  the  British,  but 
solely  against  those  of  the  United  States.  It  is  true  that  the  French 
Minister  has  endeavoured  to  establish  that  pretension  on  grounds 
independent  of  the  actual  validity  of  treaties  at  any  time  subsisting 
between  the  United  States  and  France ;  " 

Referring  to  certain  treaties  between  France  and  the  United  States. 
Then  he  says  that  is  an  argument  ad  verecundiam: — 

"  The  sum  of  it  is  this :  admitting  that  the  treaties  by  which  the 
American  Government  bound  itself  to  recognize  and  respect  the 
right  alleged  by  France,  are  no  longer  in  force,  the  just  and  pow- 
erful reasons  which  formerly  prevailed  to  obtain  from  the  Ajnerican 
Government  a  recognition  of  the  right,  and  on  which  the  treaty- 
stipulations  were  grounded,  ought,  nevertheless,  to  operate  on  the 
conduct  of  that  Government  with  equal  force  at  the  present  period. 

"  But  there  is  another  case  to  be  provided  for.  The  claim  of  France 
to  take  fish  on  the  western  coast  of  Newfoundland  may  turn  out 
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to  be  exclusive  with  respect  to  Great  Britain  as  well  as  to  the  United 
States.  As  to  how  far  it  may  be  just  and  necessary  for  Great  Britain 
to  admit,  or  possible  for  France  to  make  good  such  a  pretension,  in 
virtue  or  treaties,  I  must  take  the  liberty  of  referring  vou  to  the 
report,  No.  7,  addressed  to  you  on  the  15th  ultimo  by  Mr.  Huskis- 
son  and  myself.  Whatever  information  we  were  able  to  collect 
on  this  branch  of  the  subject  is  substantially  contained  in  that 
statement. — 

^'  In  the  event  of  the  supposed  claim  being  either  at  once  admitted, 
or  fairly  substantiated  in  such  manner  as  to  exclude  the  British  no 
less  than  the  American  fishermen  from  the  limits  assigned  to  France, 
it  is  not  improbable  that  His  Majesty's  Ministers  may  feel  them- 
selves bound  in  equity  to  allow  the  Americans  an  equivalent  in  some 
other  quarter,  unless  they  can  prevail  on  France  to  waive  her  ex- 
treme right  and  to  consent  to  their  participating  henceforward  in 
the  west-coast  fisheries  of  Newfoundland.  It  is  not  to  be  imagined 
that  the  British  plenipotentiaries  in  framing  the  convention  of  1818, 
could  have  meant  to  concede,  in  return  tor  concessions  made  by 
America,  a  privilege  alreadjr  made  over  in  toto  to  another  Power, 
even  to  the  exclusion  of  British  subjects;  though  it  is  not  impossible 
that  the  clause  relating  to  the  western  coast  of  Newfoundland  may 
have  been  inserted  with  a  knowledge  of  the  French  claim,  and  in- 
tended only  to  have  an  eventual  and  contingent  effect. — *' 

65  Then  the  second  paragraph  from  the  top  of  p.  118  is  this:— 

"  On  either  supposition  the  rights  and  dimity  of  His  Maj- 
esty's Crown  would  seem  to  require  that  no  Fren<m  officer  should  be 
allowed  to  exercise  authority  over  the  citizens  of  the  United  States 
while  engaged,  under  treaty  with  Great  Britain,  in  fishing  within  the 
limits  of  His  Majesty's  exclusive  jurisdiction,  as  Sovereign  of  the 
Island  of  Newfoundland." 

There  the  correspondence  ends,  and  the  matter  seems  to  have 
dropped ;  but  the  occasion  we  do  not  know.  Whether  it  was  that  the 
United  States  fishermen  ceased  to  find  it  worth  their  while  to  go  to 
these  coasts,  or  what  the  reason  was  that  prevented  this  matter  being 
revived  is  left  on  the  evidence  in  absolute  uncertainty,  and  we  really 
have  no  information  upon  the  subject.  But  what  we  have  got  is, 
I  submit,  extremely  material  upon  the  question  of  what  the  view  of 
the  United  States  at  that  time  was  as  to  the  extent  of  the  British 
jurisdiction  on  the  west  coast  of  Newfoundland. 

Here  we  have  the  case  of  three  separate  interferences  by  a  French 
vessel  with  American  fishing  vessels.  One  is  in  the  Bay  of  Islands. 
Another  is  in  the  Bay  of  Port  au  Port.  The  third  is  in  the  Bay  of 
St.  George.  All  those  bays  are  familiar  to  the  Court,  being  delin- 
eated upon  the  maps  which  have  been  put  in  evidence;  and  we  have, 
with  reference  to  these  cases,  including  the  case  of  interference  in 
the  Bay  of  St.  George,  which  is  a  bay  of  considerably  greater  dimen- 
sions than  either  of  the  other  two,  we  have  the  strongest  assertions 
made  by  the  United  States  as  to  the  exclusive  authority  of  the  sov- 
ereignty of  Great  Britain. 
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I  sabmit  that  no  one  can  read  that  correspondence  without  seeing 
that  at  that  time  the  United  States,  in  that  controversy  with  France, 
were  treating  the  Bay  of  St.  George  as  within  British  jurisdiction ; 
and  I  most  respectfully  submit  to  the  Court  that  the  attitude  of  the 
United  States  in  this  controversy  with  France  in  these  years  goes 
very  far  indeed  to  destroy  all  the  attempts  that  have  been  made  to 
limit  the  meaning  of  the  word  "  bay  "  in  the  treaty  in  the  manner 
which  is  now  proposed. 

The  next  step  that  I  propose  to  deal  with  is  one  which  must  neces- 
sarily take  some  little  time.  It  refers  to  the  allegation  which  is  made 
in  the  Argument  of  the  United  States,  that  the  United  States  fisher- 
men during  this  period  between  1819  and  1836,  had  fished  habitually 
in  the  Bay  of  Fundy  and  similar  bays  without  interference  from  the 
British  Government,-  unless  they  came  within  3  miles  of  the  shore. 

I  hope  to  show  that  the  evidoice  does  not  in  the  slightest  degree 
bear  out  that  allegation,  and  that  the  controversy  with  regard  to 
bays  is  really  one  which  arose  after  1836,  when  the  United  States 
fishermen  were  brought  on  to  the  British  coasts  in  search  of  the 
mackerel  which  were  no  longer  to  be  found  upon  the  coasts  of  the 
United  States. 

The  Pbesident:  The  meeting  is  adjourned  until  Thursday,  at  10 
o'clock. 

[The  Tribunal,  at  4.2  p.  m.,  adjourned  until  Thursday,  the  9th 
June,  1910,  at  10  o'clock  a.  m.] 


FOURTH  DAT :  THURSDAY,  JUNE  9,  IWIO. 

The  Tribunal  met  at  10  o'clock  a.  m. 

The  Phesidbnt  :  Will  you  kindly  continue.  Sir  Robert 

Sir  Robert  Finlay:  I  was  calling  attention,  Mr.  President,  when 
the  Court  adjourned,  to  the  interval  between  the  years  1819  and  1836, 
and  I  said  there  were  two  points  which  I  desired  to  emphasize  as  to 
what  happened  during  that  period. 

The  first  related  to  the  correspondence  in  which  the  United  States 
Government  took  part  with  reference  to  the  action  of  the  French  upon 
the  west  coast  of  Newfoimdland  in  the  Bay  of  St.  George  and  else- 
where in  warning  off  American  fishing- vessels. 

The  second  relates  to  the  statement  which  is  made  in  the  Case  for 
the  United  States  and  in  the  Argument  for  the  United  States  that 
during  that  period,  the  time  between  1819  and  1836,  the  United 
States  fishermen  were  in  the  habit  of  fishing  in  the  bays  without  chal- 
lenge, unless  they  came  within  3  miles  of  the  shore. 
02909''--S.  Doc.  870, 61-3,  vol  9 9 
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That  statement  is  one  that  is  made  in  the  Case  for  the  United 
States,  and  is  repeated  and  amplified  in  the  Argument. 

May  I  invite  the  attention  of  the  Tribunal  to  it  in  order  to  examine 
the  evidence  with  reference  to  the  facts  as  to  which  this  statement  is 

made  ? 
66  In  the  case  for  the  United  States  at  the  bottom  of  p.  76  will 

be  found  the  first  passage  to  which  I  desire  to  refer  the  Court. 
It  proceeds  thus : — 

"The  only  questions  presented  by  these  seizures,  therefore,  were 
disputed  questions  of  fact  as  to  the  circumstances  surrounding  the 
seizures,  and  the  only  bearing  which  they  have  upon  the  interpreta- 
tion of  the  treaty  provisions  will  be  found  in  the  tact  that  the  orders, 
under  which  they  were  made,  show  that  Great  Britain  did  not  dis- 
pute the  right,  freely  asserted  and  exercised  at  that  time  by  the  Amer- 
ican fishermen,  of  fishing  in  any  of  the  ba^s  along  the  coast  referred 
to  provided  that  such  fishing  was  not  earned  on  within  three  marine 
miles  of  the  shore."  . 

And  in  the  Argument  of  the  United  States  at  pp.  154  to  157  there 
will  be  found  amplification  of  that  statement  to  the  effect  that  the 
United  States  fishermen  fished  as  of  right  in  any  of  these  bays.  I 
read  first  at  the  bottom  of  p.  154  of  the  Argument  a  paragraph  which 
commences  on  p.  154  and  runs  over  the  first  sentence  of  p.  155 : — 

"  It  is  unnecessary  to  discuss  the  evidence  re^rding  these  seizures  " 
(that  is  the  seizures  in  1821  and  1824)  "  which  is  fully  reviewed  in  the 
Case  of  the  United  States.  The  evidence  establishes  beyond  any  pos- 
sibility of  successful  dispute  that  Great  Britain  did  not  question  the 
right  openly  exercised  by  American  fishermen  of  fishing  within  any 
or  the  large  bays,  provided  fishing  operations  were  not  conducted 
within  three  miles  of  the  shoreay 

And  then  a  little  further  down,  just  below  the  middle  of  p.  165 : — 

"It  is  manifestly  established  that  the  American  fishermen  were 
fishing  in  great  numbers  in  the  Bay  of  Fundy,  one  of  the  large  outer 
bays,  and  that  the  Dotterel  was  seizing  American  vessels  whenever 
found  within  three  marine  miles  of  the  ahore^  thus  preventing  the 
American  vessels  from  seeking  the  small  harbors  along  the  coast  for 
shelter  from  the  violent  storms  of  the  Bay  of  Fundy. 

"The  construction  as  to  the  large  outer  bays,  always  contended 
for  by  the  United  States,  was  being  applied  by  the  Government  of 
Great  Britain. 

And  on  p.  157,  in  a  sentence  near  the  top  of  the  page,  that  state- 
ment is  repeated : — 

"  Numerous  statements  and  references  running  through  the  mass  of 
evidence  found  in  the  Appendix  to  the  Case  of  the  United  States 
show  beyond  question  that  American  fishing  vessels  resorted  in  great 
numbers  to  the  Bay  of  Fundy,  and  other  large  outer  bays  for  the 
purpose  of  prosecuting  the  fisheries." 

Now,  Mr.  President,  it  is  perfectly  true  that  in  some  of  the  memo- 
rials which  are  referred  to  in  the  Appendix  in  support  of  these  state- 
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ments  the  expression  "the  Bay  of  Fundy"  is  used,  but  it  will  be 
found  as  so(»i  as  one  turns  to  the  detaib  of  the  evidence  that  the  spot 
where  the  fishing  was  being  pursued  was  at  the  bank  of  Manan  and 
another  bank  called  the  Murr  Bank,  which  are  outside  of  the  Island 
of  Manan  altogether. 

May  I  ask  the  Court  to  look  at  the  Admiralty  chart  which  b  in 
evidence!  It  is  the  Unit>ed  States  chart  I  am  referring  to  a  chart 
of  the  Bay  of  Fundy — ^the  southern  part  of  the  Bay  of  Fundy — from 
British  and  United  States  surveys.  This  is  a  chart  which  has  been 
put  in  by  the  United  States.  They  have  very  courteously  furnished 
us  with  a  copy  and  possibly  they  may  be  able  to  supply  the  Tribunal 
with  other  copies. 

While  that  chart  is  being  got,  perhaps  the  Court  will  allow  me  to 
call  attention  to  the  general  map  with  a  view  of  making  clear  the 
effect  of  the  chart. 

The  Court  will  see,  looking  at  the  delineation  of  the  Bay  of  Fundy 
upon  this  smaller  map,  that  the  Bay  of  Fundy  is  between  an  island 
marked  as  ''  Briar  Island  "  at  the  end  of  the  long  neck  of  land  which 
runs  out  on  the  west  side  of  St.  Mary's  Bay — ^between  Briar  Island 
and  the  Island  of  Grand  Manan.  Above  that  you  have  got  the  Bay 
of  Fundy.  That  is,  to  the  north-east  of  that  line  is  the  Bay  of  Fimdy, 
but  the  Bay  of  Fundy  is,  in  these  memorials  which  I  am  going  to 
call  attention  to,  used  in  a  looser  sense  as  including  what  is  outside 
of  the  Island  of  Grand  Manan  altogether,  and  which  is  really  not 
part  of  the  Bay  of  Fundy  in  any  proper  sense  of  the  term,  and  the 
statement  that  American  vessels  were  fishing  as  of  right  in  the  Bay 
of  Fundy  during  this  period  from  1819  to  183G  is  correct  only  if  by 
the  '^Bay  of  Fundy''  you  mean  wh^t  is  outside  of  the  Island  of 
Manan  and  is  really  part  of  the  open  sea. 

Now,  will  the  Court  do  me  the  favour  to  look  at  the  Admiralty 
chart  which  shows  the  position  of  the  bank  of  Manan. 

The  PREsroENT :  I  believe  we  have  not  got  this  chart. 
€7  Sib  Charles  Fitzpatrick  :  It  has  not  been  filed. 

Sir  Robert  Finlat  :  I  am  sorry  the  Court  has  not  got  it,  but 
if  I  may  be  allowed  to  hand  up  this  copy  it  will  sufficiently  explain 
my  meaning  when  it  is  coupled  with  the  smaller  map  to  which  I  have 
called  attention. 

You  will  observe,  Mr.  President,  that  that  chart  is  one  compiled 
from  American  and  from  British  surveys  showing  the  southern  part 
of  the  Bay  of  Fundy. 

Senator  Root:  If  the  Court  pleases,  I  will  state  that  we  have  a 
number  of  copies  of  that  Admiralty  chart  at  our  hotel.  We  had  not 
been  informed  that  Sir  Robert  intended  to  refer  to  it  this  morning,  or 
it  would  have  been  here.  We  have  sent  a  messenger  to  the  hotel  for 
it    Copies  will  be  here  pi'esently. 
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Sir  Kobert  Finult  :  I  am  obliged  to  Mr.  Koot  for  what  he  has  said, 
but  I  think  that  the  one  copy  which  is  here  will  be  amply  sufficient  for 
the  present  purpose.  I  mentioned  on  Tuesday  I  was  about  to  refer  to 
this  subject.  I  am  sure  the  maps  would  have  been  here  if  we  had 
recollected  to  make  any  request  that  they  should  be  brought 

There  are  two  banks  in  particular  to  which  reference  is  made  in  the 
depositions.  Grand  Manan  is  shown,  and  then  to  the  south  of  that 
a  bank  which  is  marked  as  the  "  Murr  Bank." 

The  President  :  Grand  Manan  Bank  I  see,  but  not  Murr  Bank.  Is 
it  south  of  Grand  Manan? 

Sir  Kobert  Finlay  :  South  of  the  Island  of  Manan. 

The  President  :  But  what  direction  from  Grand  Manan  ? 

Sir  Bobert  Finlay:  Murr  Bank  is  between  Grand  Manan  Bank 
and  the  Island  of  Manan. 

Sir  Charles  Fitzpatkick:  You  say  it  is  south  of  Grand  Manan  t 

The  PREsroENT:  I  see  "  Murr  Ledges  ";  is  that  the  same? 

Sir  Robert  Finlay:  It  is  spoken  of  in  the  deposition  as  "Murr 
Bank,"  I  think. 

The  President  :  It  is  "  Murr  Ledges  "  here. 

Sir  Robert  Finlay:  Now  it  is  quite  obvious  that  fishing  out  on 
these  banks,  which  are  to  the  south  of  the  Island  of  Manan,  can- 
not be  relied  on  in  support  of  a  statement  that  American  fishermen 
were  carrying  on  their  operations  within  the  Bay  of  Fundy.  The 
term  "  Bay  of  Fundy "  may  be  used  loosely  with  regard  to  some 
extent  of  waters  to  the  south  of  Manan  Island,  but  everyone  recog- 
nises that  the  Bay  of  Fundy  proper  and  the  iSkj  of  Fundy  with 
reference  to  which  the  disputes  took  place  is  the  Bay  of  Fundy 
northward  of  a  line  from  Briar  Island  to  Manan  Island. 

Now,  what  I  am  going  to  do  is  to  invite  the  attention  of  the  Court 
to  the  evidence  which  will  show  that  this  statement  that  American 
fishermen  were  fishing  as  of  right  in  great  numbers  in  the  Bay  of 
Fundy  during  this  period  is  not  tnie  of  the  Bay  of  Fundy,  it  is  true 
only  of  fishing  operations  carried  on  outside  the  bay  proper,  on  the 
Manan  Bank,  and  in  the  neighbourhood  of  the  Murr  Bank,  or  Murr 
Ledges,  which  are  shown  upon  that  chart. 

Now,  reference  is  made  to  a  series  of  seizures  which  were  made 
about  the  year  1824  by  a  vessel  of  His  Majesty's  Navy,  the  "  Dot- 
terel." 

The  "  Dotterel,"  as  would  appear  from  the  evidence,  was  cruising 
oflF  Manan,  Campo  Bello,  and  Lubec.  Manan  you  see.  Campo  Bello 
and  Lubec  are  situated  between  Manan  and  the  coast  of  Maine. 

The  President:  Campo  Bello  is  marked. 

Sir  Robert  Finlay:  I  think  they  are  both  marked.  They  are 
situated  in  that  corner  near  the  mouth  of  the  bay  which  is  between 
Manan  and  the  coast  of  Maine,  and  that  was  the  cruising  ground 
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of  His  Majesty's  ship  "Dottorel/'  whidi  effected  the  seizures  in 
question. 

Xow  may  I  ask  the  Court  to  turn  to  the  evidence  which  will  be 

found  in  the  Appendix  to  the  Case  of  the  United  States,  beginning 

at  p.  334  (first  volume  United  States  Appendix).    It  is  a 

68       despatch  of  the  8th  September,  1824,  from  Mr.  Brent  to  Mr. 

Addington,  transmitting  certain  memorials  from  citizens  of 

the  United  States  belonging  to  the  State  of  Maine. 

I  need  only  read  one  or  two  sentences  of  this  letter,  p.  834 : — 

^  I  have  the  honor  to  transmit  to  you  three  memorials  from  sundry 
citizens  of  the  United  States,  belonging  to  the  State  of  Maine,  accom- 
panied by  seven  protests  and  affidavits,  which  exhibit  the  nature  and 
extent  of  the  facts  referred  to  by  the  memorialists,  complaining  of 
the  interruption  which  they  have  experienced  during  the  present 
season  in  their  accustomed  and  lawful  employment  of  talcing  and  cur- 
ing fish  in  the  Bay  of  Fundy  and  upon  the  Grand  Banks,  by  the 
British  armed  brig  'Dotterel,'  commanded  by  Captain  Hoare,  and 
another  vessel,  a  provincial  cutter  of  New  Brunswick,  acting  under 
the  orders  of  that  officer ;  and  earnestly  soliciting  the  interposition  of 
this  Government  to  procure  for  them  suitable  redress." 

The  first  memorial  enclosed  is  on  the  next  page  (p.  335),  and  near 
the  bottom  of  that  page  will  be  found  this  paragraph: — 

"  That  the  American  fishermen  have  been  so  molested  on  the  fishing 
CTound  in  the  Bay  of  Fundy,  common  to  both  countries,  that  they 
dare  not  again  attempt  to  avail  themselves  of  the  rights  and  privileges 
secured  to  them  by  treaty,  and  which  are  well  defined  and  well  under- 
stood by  every  fisherman;  and  inasmuch  as  they  are  debarred  the 
privilege  of  making  a  harbor,  for  the  purposes  of  shelter,  and  to  pur- 
chase wood  and  procure  water,  it  operates  as  a  deprivation  of  a  great 
and  important  benefit,  which  they  reel  that  they  have  a  right  to  enjoy 
without  interruption." 

They  refer  to  their  fishing  in  the  Bay  of  Fundy,  and  we  shall  see 
presently  the  sense  in  which  that  word  is  used  by  them,  and  they  say 
that  they  have  been  interfered  with  in  the  exercise  of  their  privileges 
^  inasmuch  as  they  are  debarred  the  privilege  of  making  a  harbour 
for  the  purposes  of  shelter  and  to  purchase  wood  and  procure  water." 

Then  there  was  an  enclosure  in  that  memorial  being  a  deposition 
made  by  the  master  of  the  schooner  "  Reindeer,"  and  I  just  call  the 
attention  of  the  Court  at  this  stage  to  the  fact  that  the  circumstances 
connected  with  these  vessels  were  more  fully  investigated  at  a  sub- 
sequent stage  of  the  transaction,  and  a  second  and  fuller  statement 
by  Mr.  Small,  this  witness,  will  be  found  at  p.  354;  but,  at  present  I 
am  going  to  read  the  statement  at  p.  336  so  far  as  material : — 

"  I,  Robert  Small,  master  of  the  schooner  Reindeer^  of  Lubec,  do 
testify,  declare,  and  say :  That  I  sailed  from  Lubec,  in  the  State  of 
Maine,  in  the  above  schooner,  on  July  22, 1824,  on  a  fishing  voyage  in 
the  Bay  of  Fundy.  On  Sunday,  Jufy  26,  finding  our  water  very  bad. 
wtnt  into  a  harbour  in  an  uninhabited  place  ^dled  '  Two  IsLands, 
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near  Grand  Manan,  for  the  purpose  of  procuring  a  fresh  supply  of 
wood  and  water.  That  we  picked  up  about  one  cord  of  drirt  wood 
from  off  the  beach  of  said  island  and  filled  two  barrels  of  water  from 
a  spring  or  brook  on  said  island.  And  on  Monday  morning  follow- 
ing, about  four  o'clock,  got  under  way  and  towed  out  of  the  harbor, 
it  being  calm ;  and  when  from  one  to  two  miles  from  the  shore  we 
were  boarded  by  a  barge  from  the  British  man-or-mar  brig  DottereV^ 

And  then  in  the  last  paragraph  at  the  bottom  of  that  page : — 

"  While  on  our  voyage  we  had  caught  no  fish  within  from  six  to 
eighteen  miles  from  shore." 

Then  there  is  another  affidavit  by  Mr.  Elisha  Small  on  p.  337. 
He  made  a  second  affidavit  which  will  be  found  at  p.  366,  giving 
the  details  of  the  spot  where  he  fished.  At  present  I  refer  only  to 
the  first  affidavit  on  p.  337.  He  says  he  was  master  of  the  schooner 
"  Ruby "  sailing  from  Lubec  on  a  fishing  voyage  in  the  Bay  of 
Fundy — 

"  and  on  the  25th  of  July,  being  nearly  destitute  of  wood  and  water, 
we  made  for  the  outer  islands  lying  near  Grand  Manan,  and,  finding 
the  sea?  so  heavy  that  we  could  not  land,  we  went  into  the  harbor  oi 
the  '  Two  Islands,'  so-called,  to  get  a  supply." 

Then  there  is  another  affidavit  by  Mr.  Ficket  at  the  bottom  of  p. 
337,  where  he  speaks  of  his  fishing  voyage  in  the  schooner  "  Diligent " 
in  the  Bay  of  Fundy  and  speaks  of  his  going  for  water  to  this  same 
place  called  the  Two  Islands. 

Then  on  p.  338  there  will  be  found  the  second  memorial  which  is 
expressed  to  be  from: — 

"  The  undersigned,  inhabitants  of  the  County  of  Washington,  in 
the  State  of  Maine,  interested  in  the  fisheries  in  the  Bay  of  Fundy," 

Then  at  p.  340  there  is  a  third  memorial  by  Mr.  Faxon  of  Lubec 
which  says  that  he  is  the  owner  of  the  schooner  called  the 
69        "  Galeon,"  and  that  that  schooner  being  on  a  fishing  voyage  in 
the  Bay  of  Fundy  was  seized  and  detained  by  part  of  the 
officers  and  crew  of  the  British  armed  brig  "  Dotterel,"  and  then  in 
that  memorial  No.  3  there  is  the  enclosure  on  p.  341,  which  is  a  pro- 
test made  before  a  notary  by  the  master  and  sailors  of  the  boat  seized. 
They  appear  before  the  notary. 
Then  I  read  about  six  lines  down  from  the  top  of  p.  341 — 

"  do  depose,  declare  and  say :  That  on  the  11th  day  of  June,  now  last 
past,  they  sailed  from  Dennysville  in  said  schooner  '  Hero,'  fitted  for 
a  fishing  cruise  of  six  weeks,  and  arrived  on  Monday  morning,  being 
the  14th  of  said  June,  on  the  fishing  ground  called  the  Grand  Manan 
Banks,  from  nine  to  twelve  marine  miles  from  land,  and  commenced 
fishing;  that  they  continued  to  fish  till  Wednesday,  the  16t<b  day  of 
said  month," 

So  that  the  statement  in  the  memorial  that  the  schooner  was  on  a 
fishing  voyage  in  the  Bay  of  Fundy  is  explained  in  the  protest  as 
meaning  that  the  schooner  was  fishing  on  the  Grand  Maenan  Banks. 
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And  then  the  second  endosore  in  this  same  memorial  No.  8  is  at 
p.  842.  It  is  another  protest  by  the  master  and  crew  of  a  fishing 
schooner  called  the  ^^  William.''  I  am  reading  just  above  the  middle 
of  p.  342:— 

"That,  on  the  first  day  of  July,  now  last  past,  they  sailed  in  sniH 
schooner  '  William '  on  a  fishing  cruise  in  the  Bay  of  Fundy,  and 
anchored  between  what  is  called  Murr-ground  and  the  Grand  Manan 
Banks,  a  distance  from  nine  to  fifteen  miles  from  land ;  that  they  con- 
tinued there  at  anchor  and  fishing  till  the  fourteenth  day  of  said 
July,  when,  having  only  fifteen  gallons  of  water  on  board,  and  that 
unfit  for  use,  it  was  thought  prudent  and  necessary  to  run  into  Gull 
Cove,  Grand  Manan,  and  obtain  a  supply." 

And  then  they  go  on  to  state  the  circumstances  of  their  seizure. 

Judge  Gray  :  Do  you  understand,  Sir  Robert,  that  Gull  Cove  is  a 
cove  of  Grand  Manan  Island  itself? 

Sm  KoBERT  Finlat:  I  think  so.  Sir.  I  think  it  is,  Sir.  It  is 
shown  on  the  map  and  is  marked  as  such. 

The  PREsmENT:  And  where  i§  Two  Islands? 

Sm  Robert  Finlat  :  That  is,  I  think,  about  three  quarters  of  a  mile 
from  Grand  Manan. 

The  PREsmENT:  I  could  not  find  it. 

Sir  Robert  Finiat:  It  is,  I  think,  to  the  south  of  the  Island  of 
Grand  Manan. 

Sir  Charles  Fitzpatrick:  There  is  a  place  called  Three  Islands. 
Is  that  the  same?    It  is  on  the  Admiralty  chart. 

Sir  Robert  Finiat  :  It  may  be,  Sir,  I  do  not  know. 

Sir  Charles  Fitzpatrick  :  It  is  just  south  of  Grand  Manan  Island. 

Sir  Robert  Finlat  :  I  think  I  was  wrong  in  saying  that  Gull  Cove 
is  actually  on  the  big  Island  of  Grand  Manan.  It  is  on  an  island 
called  Whitehead  Island. 

The  PREsroENT:  Yes. 

Sir  Robert  Finlat:  It  adjoins  Grand  Manan  Island,  but  is  sepa- 
rated by  a  channel. 

The  President:  Yes;  it  seems  to  be  a  separate  island,  very  near 
to  Grand  Manan,  in  a  south-easterly  direction. 

Sir  Robert  Finlat  :  Yes.  It  does  not  so  clearly  appear  in  looking 
at  the  small  map,  but  when  one  has  the  large  map,  one  sees  that  it 
really  is  not  on  what  may  be  called  the  mainland  of  Grand  Manan, 
but  on  an  adjacent  island.  And  then,  south  of  Grand  Manan,  is  a 
little  group  of  islands  which  is  called  here  Three  Islands,  which 
I  think  must  be  the  same  as  the  Two  Islands  which  were  spoken  of. 
I  think  that  the  position  of  Three  Islands  appearing  on  the  chart 
exactly  corresponds  to  the  description  of  the  position  of  Two  Islands 
as  given  at  p.  337  of  the  Appendix  to  the  Case  of  the  United  States. 
At  the  bottom  of  p.  387,  Two  Islands  is  spoken  of  as  a  place  lying  to 
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the  southward  of  Grand  Manan,  about  three- fourths  of  a  mile ;  and 
that  exactly  corresponds  with  Three  Islands. 

What  I  was  endearouring  to  bring  out  is  that  in  the  enclosure, 
70  the  protest,  on  p.  342,  which  relates  to  what  was  described  in 
general  terms  in  the  memorial  No.  3  as  fishing  in  the  Bay 
of  Fundy,  the  spot  is  identified  as  being  really  outside  the  Bay  of 
Fundy  altogether;  because  it  is  stated  in  the  middle  of  p.  342,  that 
they  sailed  in  the  schooner  ^^  William ''  on  a  fishing  cruise  in  the 
Bay  of  Fundy,  and  anchored  between  what  is  called  Murr-ground 
and  the  Grand  Manan  Banks,  a  distance  of  from  9  to  15  miles  from 
land.    That  is  altogether  outside  the  mouth  of  the  Bay  of  Fundy. 

Then,  in  another  memorial  which  is  an  enclosure  there,  in  the 
memorial  No.  3,  and  which  begins  at  the  bottom  of  p.  343,  there  is  a 
statement  by  the  master  and  crew  of  the  schooner  "  Galeon,"  and  at 
the  top  of  p.  344,  they  state  what  the  fishing  in  the  Bay  of  Fundy 
referred  to  in  the  memorial  really  was : — 

"  That  on  the  first  day  of  July,  now  current,  thev  sailed  in  the  said 
schooner  from  Lubec  on  a  nshing  cruise  to  the  Grand  Manan 
Banks.  On  their  way  thither,  and  while  doubling  round  the  south- 
erly end  of  Grand  Manan,  distant  about  six  miles,  with  their  colors 
at  masthead,  they  were  fired  into  by  the  St.  Andrew's  cutter,  Mc- 
Master  commander,  and  ordered  to  come  under  said  cutter's  lee.  Mr. 
Baxter,  an  officer  of  said  cutter,  came  on  board  and  demanded  her 
papers,  sent  his  men  into  the  hold  to  search  her,  and  went  himself 
lor  the  same  purpose  into  the  cabin.  After  detaining  the  Galeon 
about  half  an  hour,  she  was  permitted  to  proceed.  Arrived  on  the 
Banks,  the  same  day  and  commenced  fishing;  on  the  fifteenth  day 
of  said  month,  having  only  five  gallons  of  water  on  board  and  no 
wood,  run  in  for  Grand  Manan  to  get  a  supply." 

There  again  he  explains  that  what  was  spoken  of  loosely  as  fishing 
in  the  Bay  of  Fundy  was  fishing  on  the  Grand  Manan  Bank,  which 
is  outside  of  it  altogether. 

Then,  at  p.  346,  the  fourth  enclosure  in  memorial  No.  3,  that  is,  by 
the  master  of  the  fishing  schooner  "  Pilgrim,"  he  says,  eight  lin^ 
from  the  commencement  of  this  memorial : — 

"  That  on  the  8th  day  of  June  aforesaid  they  sailed  from  Lubec  on 
a  fishing  voyage  to  the  Grand  Manan  Bank,  so  called,  but,  owing  to 
thick  weather  and  head  winds,  did  not  get  on  the  fishing  ground  till 
Monday,  the  14th  day  of  said  Jime." 

Then,  at  p.  347,  there  is  a  deposition  by  the  master  of  the  schooner 
"  William,"  in  which  he  refers  to  his  having  anchored  and  fishing 
between  the  Grand  Manan  Banks  and  the  Murr-ground.  That  is  in 
similar  terms  to  the  deposition  relating  to  the  "  William  "  to  which 
I  have  already  called  the  attention  of  the  Court. 

Now,  may  I  ask  the  Court  to  turn  on  to  a  group  of  further  affi- 
davits, some  of  them  from  the  same  deponents,  relating  to  these  ves- 
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sels?  They  will  be  found  beginning  at  p.  358,  under  cover  of  a  letter 
from  Mr.  Shepley  to  Mr.  Adams.  I  am  reading  near  the  bottom  of 
p.  353,  from  a  letter  dated  the  16th  November,  1824,  written  to  Mr. 
Adams  by  Mr.  Shepley  at  Saco.  He  says  that  he  had  been  requested 
to  institute  an  inquiry  into  the  circumstances  complained  of  by  the 
British  charge  d'affaires,  that  related  to  the  same  forcible  steps  that 
had  been  taken  by  some  of  the  United  States  fishermen,  and  I  am  not 
burdening  the  Court  with  the  details,  because  I  am  now  on  the  point 
as  to  where  is  the  spot  which  is  referred  to  in  the  United  States 
Argument  as  supporting  the  allegation  that  they  fished  as  of  right 
in  the  Bay  of  Fundy.    And  then  he  says: — 

"  I  have  now  the  honor  to  inform  j[ou  that  I  repaired  to  and  near 
to  the  places  of  residence  of  the  parties  to  those  transactions,  called 
upon  them  and  took  their  statements  under  oath,  which  are  herewith 
enclosed,  and  by  which  you  will  be  enabled  to  understand  fullv  and 
correctly  the  whole  history^  not  only  of  the  circumstances  complained 
of,  but  of  all  the  proceedings  of  the  captain  of  the  British  armed 
brig  *  Dotterel '  in  relation  to  our  fishermen,  and  their  proceedings  to 
protect  themselves,  as  they  supposed,  from  the  losses  occasioned  by 
the  conduct  o  fthe  captain  of  the  '  Dotterel.' " 

On  p.  354  is  the  affidavit  of  Mr.  Robert  Small,  master  of  the 
schooner  ^^  Reindeer."  He  had  already  made  the  affidavit  at  p.  336, 
which  I  have  read  to  the  Court.  In  that  affidavit,  on  p.  336,  he  had 
said  that  he  sailed  from  Lubec  on  a  fishing  voyage  in  the  Bay  of 
Fimdy.  In  this  affidavit,  on  page  354,  he  explains  what  he  meant  by 
that  general  statement: — 

"  I,  Robert  Small,  master  of  the  schooner  *  Reindeer,'  of  Lubec,  on 
oath,  testify  and  say:  That  it  is  my  practice,  in  fitting  out  for  the 
fisheries,  to  fiU  the  barrels  which  I  use  for  oil  barrels  with  water,  and, 
as  I  use  the  water  and  empty  the  barrels,  to  fill  them  with  oil.  I 
purchased  the  barrels  while  fitting  out  this  cruise,  and  did  not  see 
them  till  after  filled;  there  were  eight  filled  with  water.  We  left  the 
harbor  the  twenty-sixth  day  of  July,  and  proceeded  on  the  fishing 
ground  near  Grand  Manan  Bank;  continued  to  fish  two  or  three 
days," 
Then  enclosure  No.  2  is  on  p.  355.    It  is  an  affidavit  from  the 

master  of  the  schooner  "  Sally."  He  says  that  on  the  13th  May 
71        he  fitted  out  for  the  fishery  on  the  Labrador  coast.    Then  he 

thought  it  prudent  to  make  a  harbour,  and  ran  into  Shelburne, 
on  the  south  side  of  Nova  Scotia,  and  was  boarded  by  a  boat  from 
the  "  Dotterel,"  and  told  them  that  he  was  bound  to  Labrador.  Shel- 
burne, the  Court  will  observe  on  the  map,  is  on  the  coast  of  Nova 
Scotia,  a  little  to  the  north-east  of  Cape  Sable.  It  is  in  a  sort  of 
recess.  So  that  this  was  the  case  of  a  vessel  bound  for  the  coast  of 
Labrador  away  far  to  the  north,  and  of  course  has  no  relevancy  to 
the  point  upon  which  we  are  at  present.    Then  on  p.  356  there  will 
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be  found  the  statement  of  Mr.  Hunt,  the  skipper  of  the  schooner 
'^Galeon"  of  Maine.    I  am  reading  ten  lines  down  on  p.  356: — 

"  That  we  sailed  in  said  schooner  from  Lubec  on  the  1st  day  of  July 
last,  fitted  out  for  the  fisheries,  and  proceeded  for  the  fishing  ground 
near  Grand  Manan  Bank ;  being  on  the  passage,  and  six  miles  distant 
from  the  southwest  head  of  the  island  of  Grand  Manan,  the  provincial 
revenue  cutter,  Mr.  McMasters  master,  came  down  upon  us  and  fired 
upon  us;  ordered  us  under  his  lee.  We  hove  to  under  his  lee;  he  sent 
his  boat  aboard ;  demanded  the  papers,  which  were  delivered ;  searched 
the  vessel,  and  then  dismissed  us,  saying  we  might  proceed  on 
to  the  Banks.  We  then  proceeded  to  the  Bank,  and  continued  to  fish 
fifteen  days  on  and  near  the  Bank,  from  fifteen  to  eighteen  miles 
distant  from  the  land;" 

Then  Mr.  Faxon  makes  another  deposition  on  p.  357.  He  states 
at  the  bottom  of  p.  357  that  he  heard  orders  given  by  the  captain  of 
the  "  Dotterel "  to  one  Jones,  who  was  entrusted  with  the  boat  which 
brought  these  fishing  vessels  to.  And  what  he  says  at  the  bottom  of 
p.  357  bears  out  what  I  told  the  Court  as  to  what  the  cruising  ground 
of  the  "  Dotterel "  was : — 

^^  You  will  consider  jour  cruising  ground  to  be  the  Manan  Islands, 
Campo  Bello,  and  the  island  of  Lut^  You  will  take  all  American 
fishermen  found  within  three  miles  of  the  land,  except  in  extreme 
cases  of  distress,  and  carry  them  to  St.  Andrew's,  there  take  an  inven- 
tory of  the  articles  on  board,  &c'' 

Then,  on  p.  358,  there  is  another  deposition,  enclosure  No.  5,  by 
Mr.  Wass,  master  of  the  schooner  "  Rebecca,"  and  he  says  (I  am  read- 
ing on  the  fourth  or  fifth  line  from  the  beginning  of  the  deposition) 
at  p.  358  of  this  same  volume,  the  Appendix  to  the  Case  of  the  United 
States : — 

"  I  proceeded  in  said  schooner  and  made  the  '  Mur-ground,*  about 
fifteen  miles  southeast  of  the  island  of  Grand  Manan,  the  same  day, 
and  anchored  the  next  morning;  caught  a  few  Quintals  of  fish;  it 
came  on  to  blow  fresh,  and  I  went  in  and  anchorea  about  half  a  mile 
from  land,  under  the  Island  of  Grand  Manan ;  " 

Then,  on  p.  359,  Tabbut,  master  of  the  "  William,"  says  that  he — 

'^  fitted  out  for  the  fisheries,  and  proceeded  to  the  fishing  ground,  on 
and  near  Grand  Manan  Bank," 

Mr.  Christopher  Wass,  on  p.  360,  says  that  with  the  "  Sea  Flower," 
bis  schooner,  he  sailed  on  the  20th  September,  on  the  Grand  Manan 
Bank,  and  continued  there  fishing  on  Tuesday  and  Wednesday. 

On  p.  361,  Mr.  McKinsey  says  that  he  concluded  to  proceed  and 
proceeded  as  far  as  Little  River — 

^'  where  we  lay  about  nine  days  wind  bound,  and  caught  some  herring; 
went  out  on  Friday  morning  for  the  Seal  islands,  but,  finding  the 
wind  unfavourable,  concluded  to  proceed  to  the  southwest  head  of 
Gran  Manan,  and  laid  to  six  or  seven  miles  from  the  island,  to  the 
westward,  fishing;" 
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Then  he  relates  what  the  "  Dotterel  ^  did. 

Then  Mr.  Bryant,  skipper  of  the  boat  '^  Escape,"  says  that  he  pro- 
ceeded on  to  the  fishing  ground,  and  remained  in  Little  River  ei^t 
days.    I  am  reading  from  the  top  of  p.  362.    He  says — 

^  and  then  proceeded  toward  the  Island  of  Grand  Manan ;  being  from 
three  to  four  miles  distant  from  the  southwest  point  of  the  island/' 

Then  Mr.  Winslow,  of  the  schooner  "Pilgrim,"  says,  on  p.  362, 
that  he — 

"  proceeded  on  to  the  outer  grounds  of  the  Island  of  Grand  Manan,^ 

and  was  near  the  schooners  "  Galeon  "  and  "  Hero." 

And  on  p.  365,  about  the  twelfth  line  from  the  top  of  the  page,  he 
says  that  he — 

"'  came  out  and  came  on  to  the  Banks  of  Grand  Manan,  and  the  next 
morning  made  a  harbour  in  New  Brunswick; " 

72  Then  on  p.  366,  Mr.  Elisha  Small,  who  already  made  an 

affidavit,  to  wliich  I  called  the  attention  of  the  Court,  describes 
his  fishing  as  being — 

"  on  and  near  to  the  Grand  Manan  Bank," 

And  that  he — 

^  continued  there  to  fish  sixteen  or  seventeen  days;** 

Then,  on  p.  368,  Mr.  Coggins  says  that,  he  sailed  from  Lubec  on  the 
20th  July,  and— 

'^went  on  to  the  fishing  ground,  four  or  five  leagues  from  Grand 
Manan." 

That  is,  I  submit,  obviously  the  same  bank,  the  Grand  Manan 
Bank,  that  has  been  already  referred  to. 
Then,  at  p.  870,  Mr.  Clark,  master  of  the  "  Hero,"  says  that  he— 

"proceeded  on  to  Grand  Manan  Bank"  (on  the  13th),  "and  con- 
tinued to  fish  until  the  sixteenth." 

Mr.  Rumery,  at  the  top  of  p.  371,  says  that  he — 

"went  on  to  Grand  Manan  Bank,  about  twenty-one  miles  or  more 
from  land," 

And  finally,  in  a  sub-enclosure,  which  is  a  protest,  it  is  stated  (I  am 
reading  just  above  the  middle  of  p.  372) : — 

"  That  on  the  twenty-ninth  day  of  June,  now  last  past,  they  sailed 
in  said  schooner  '  Rebecca '  from  Addison  on  a  fishing  cruise  on  the 
Grand  Manan  Banks," 

Then  a  letter  from  Captain  Hoare,  who  commanded  the  "  Dotterel," 
will  be  foimd  in  the  same  volume  beginning  at  p.  374.  He  writes, 
justifying  his  conduct  in  stopping  these  various  vessels.  He  says, 
on  p.  875 : — 

"  Why  should  they  detain  these  vessels  if  they  had  not  violated  the 
lawa." 
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When  he  says  "  they,"  he  is  referring  to  the  action  of  his  subordi- 
nates, Messrs.  Jones  and  Protheroe: — 

"  It  could  not  be  for  their  value,  they  had  little  or  nothing  in,  and 
they  knew  if  they  were  condemned  and  sold  they  would  sell  for  a 
mere  trifle,  the  best  of  them  not  more  than  forty  dollars ;  there  were 
many  other  American  fishing  vessels  of  much  more  value,  which  they 
might  have  seized,  if  it  was  merely  to  annoy  them,  or  for  the  sake  of 
what  they  might  sell  for;  but  it  is  known  everywhere  in  the  Bav  of 
Fundy  that  the  American  fishermen  have  invariably  made  use  of  the 
several  harbours  in  the  Manan  as  if  those  islands  formed  a  part  of 
the  United  States;  they  come  in  and  haul  their  nets,  and  there  are 
many  instances  of  their  having  cut  away  the  nets  oi  the  islanders; 
and  I  was  informed  by  the  fishermen  at  the  Manan,  previous  to  leav- 
ing the  Bay  of  Fundv,  that  they  had  taken  treble  the  quantity  of  fish 
this  year  to  that  of  any  preceding  year  since  the  war,  and  they 
ascribed  it  entirely  to  the  American  fishermen  having  been  kept 
without  the  distance  prescribed  by  treaty  (three  marine  miles)  from 
the  shore.  The  former  cruisers  in  the  Bay  of  Fundy  ....  have 
not  paid  much  attention  to  the  fisheries  off  Manan,  and  consequently 
the  American  fishermen  have  gone  into  the  harbours  whenever  they 
pleased,  and  being  more  numerous  than  the  inhabitants,  have  over- 
awed them ;  but  I  have  been  informed  by  some  of  the  fishermen  resi- 
dent there  that  more  than  once  they  have  had  it  in  contemplation  to 
represent  the  conduct  of.  and  the  injury  they  have  sustained  from, 
the  American  fishermen,  out  their  living  remote  from  each  other,  and 
no  educated  persons  among  them,  they  have  been  at  a  loss  how  to 
draw  up  a  petition,  or  who  to  apply  to  for  redress." 

Then,  enclosed  along  with  that  letter,  is  a  long  series  of  affidavits, 
which  I  will  merely  mention.  I  am  not  going  to  read  them,  or  even 
to  enumerate  them.  They  extend  from  p.  380  to  page  406  of  the  Ap- 
pendix to  the  Case  of  the  United  States,  and  contain  the  statements 
made  by  the  British  sailors  and  others  engaged  in  these  stoppages 
and  seizures,  setting  out  the  circumstances  which  it  was  conceived 
rendered  it  proper  that  these  particular  fishing  vessels  should  be 
stopped  and  seized.  But  I  am  not  upon  the  question  of  the  rightful- 
ness of  the  stoppage.  They  were  stopped  because  it  was  thought 
they  were  abusing  improperly  the  privilege  of  coming  in  to  Grand 
Manan,  and  were  engaged  in  some  unlawful  enterprise,  either  in  the 
way  of  smuggling  or  otherwise;  it  really  matters  not.  The  point 
that  I  am  upon  is  this :  That  the  fishing  on  which  these  vessels  had 
been  engaged  was  fishing  on  the  banks  outside  of  the  Bay.  of  Fundy. 
and  to  the  south  of  the  Island  of  Grand  Manan.  I  therefore  most 
respectfully  submit  to  the  Court  that  the  statement,  so  confidently 
made  in  the  Case  for  the  United  States,  and  repeated  with  some  am- 
plification in  the  Argument  for  the  United  States,  that  these  fisher- 
men during  this  time,  from  the  United  States,  had  fished  in 
73  the  Bay  of  Fundy  without  being  interfered  with,  falls  to  the 
ground.    It  can  be  accepted  only  if  the  term  "  Bay  of  Fundy  '* 
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is  used,  as  it  loosely  is  used  in  some  of  these  memorials,  as  indicating 
the  sort  of  open  mouth  away  to  the  south  of  the  Island  of  Grand 
Manan.  But  the  only  Bay  of  Fundy  with  which  we  are  concerned, 
or  with  which  they  were  concerned,  in  the  controversy  which  arose, 
after  the  year  1836,  under  the  circumstances  to  which  I  am  going  to 
call  attention,  is  the  Bay  of  Fundy  to  the  north  of  a  line  drawn  from 
Briar  Island  to  the  Island  of  Grand  Manan.  I  submit,  therefore, 
that  this  statement,  which  is,  of  course,  one  calculated  to  exert  con- 
siderable influence  upon  the  case,  falls  to  pieces  altogether ;  and  that 
the  fishing  which  is  spoken  of  as  fishing  in  the  Bay  of  Fundy  turns 
out  to  be  outside  the  Bay  of  Fundy. 

There  are  certain  seizures  which  are  mentioned  as  having  taken 
place  in  the  year  1821.  The  list  will  be  found  in  the  second  volume 
of  the  Appendix  to  the  American  Case.  This  is  a  statement  of  cer- 
tain seizures  which  came  before  the  Court  of  Vice  Admiralty. 
Dr.  de  Savoenin  Lohman:  What  is  the  number  of  the  page? 
SiH  RoBEBT  Finlay:  Page  1077  in  the  second  volume  of  the  Ap- 
pendix to  the  American  Case.  It  is  in  the  Enclosure  No.  2,  an 
abstract  showing  the  places  at  which  the  respective  American  vessels 
mentioned,  that  is  to  say,  those  that  came  before  the  Court  at  Halifax, 
were  seized  for  infractions  of  fishing  laws,  taken  from  affidavits  and 
examinations  on  file  in  the  Court  of  Vice- Admiralty. 

The  Court  will  observe  a  group  of  seizures  a  little  below  the  middle 
of  the  page,  all  said  to  have  been  at  Gulliver's  Hole,  in  the  Bay  of 
Fundy,  and  these  seizures  are  all  in  the  year  1821.  There  is  one  in 
June  1821 ;  another,  the  27th  May,  1821 ;  the  26th  May,  1821 ;  the  1st 
July,  1821  r  the  27th  May,  1821 ;  and  the  9th  June,  1821.  Gulliver's 
Hole  is  a  little  way  up  the  Bay  of  Fundy,  on  the  southern  side.  It 
is  not  far  up  at  all.  It  will  be  found  marked  on  the  small  map,  a 
little  to  the  north  of  the  imaginary  line  to  be  drawn  across  the  mouth 
of  the  bav  from  Briar  Island  to  Granci  Manan  Island. 

What  these  vessels  were  doing  in  Gulliver's  Hole,  or  what  the  cir- 
cumstances of  their  seizure  were,  I  do  not  know.  In  the  Case  for  the 
United  States  I  think  it  is  admitted  that  nothing  is  known  about  the 
circumstances  of  these  particular  seizures. 

So  that  I  claim  to  have  shown  that  there  is  no  ground  for  the  very 
important  allegation  made  on  behalf  of  the  United  States  that,  dur- 
ing this  period  from  1819  to  1836,  the  American  fishermen  fished  in 
the  Bay  of  Fundy  and  in  other  similar  bays  as  of  right,  and  without 
being  challenged  until  they  came  within  3  miles  of  the  shore.  The 
truth  is  that  the  question  of  fishing  in  the  bays  was  not  at  that  time 
one  of  any  importance,  and  that  it  was  only  about  the  year  1836  that 
the  question  of  fishing  in  the  bays  became  of  importance,  owing  to  the 
circumstance  that  the  mackerel  supply  on  the  American  coasts  failed, 
and  that  the  American  fishermen  came  to  the  coasts  of  the  British 
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possessions — and  notably  into  the  Bay  of  Ftindy — in  pursuit  of 
mackerel.  It  was  then,  and  not  till  then,  that  the  controversy  as  to 
bays  came  out  The  attempt  to  show  that  the  right  was  asserted 
before  1836  fails.  It  was  after  1836  that  the  question  arose,  and  it 
will  be  found  then  that  while  the  United  States  fishermen  and  their 
Oovemment  asserted  that  they  were  entitled  to  c(»ne  into  the  Bay 
of  Fundy  and  similar  bays,  that  position  was  uniformly  resisted  by 
(he  Colonial  Government  and  by  the  British  Government,  although 
every  disposition  was  shown  on  the  part  of  the  British  Government 
to  ease  the  friction  which  was  necessarily  occasioned,  and  to  endeavour 
to  arrive  at  some  pacific  setlement  of  a  troublesome  question. 

Now,  Sir,  I  desire,  before  I  pass  to  the  evidence  which  shows  how 
the  question  of  fishing  in  the  bays  became  of  importance,  to  read  to 
the  Court  a  single  sentence  from  a  work  published  by  an  American, 
Mr.  Lyman,  in  the  year  1828,  and  which  will  be  found  in  the  second 
volume  at  p.  100.  The  title  of  the  book  is  "  Diplomacy  of  the  United 
States."  The  Court  will  find  the  passage  cited  in  the  British  Case  at 
p.  87.  Mr.  Lyman  is  discussing  the  treaty  of  1818.  In  the  course 
of  his  review  of  the  diplomacy  of  the  United  States,  at  p.  99,  he 
refers  to  the  provisions  of  the  convention,  and  then,  at  p.  100,  occurs 
this  sentence : — 

"  We  have  lost  the  Bay  of  Chaleurs  fishing,  so  important  formerly 
as  to  confer  a  name  on  a  particular  description  of  fish  as  weU  as 

vessels." 

». 

The  loss  of  the  Bay  of  Chaleurs  fishing  could  only  have  been  by 
reason  of  the  provision  that  American  fishing-vessels  were  not 
74  to  go  into,  or  within  3  miles  of,  any  of  the  bays  on  the  non- 
treaty  coasts  of  His  Majesty's  possessions.  These  bays  became 
a  subject  of  controversy  from  1836  onwards.  The  circumstances 
ccmnected  with  the  mackerel  which  brought  the  United  States  fisher- 
men in  great  numbers  to  these  bays,  will  be  found  stated  with  some 
fulness  in  a  speech  made  in  the  House  of  Representatives  of  the 
United  States  by  Mr.  Tuck  on  the  27th  August,  1852.  I  may  men- 
tion, before  reading  this  speech,  that  it  will  be  found  that  there  was 
a  period,  from  1836  to  1845,  of  acute  controversy,  the  right  being 
asserted,  on  the  one  hand,  to  fish  in  the  Bay  of  Fundy  and  similar 
bays,  and  being  resisted — and  forcibly  resisted — ^by  the  British  au- 
thorities on  the  other  hand.  In  1845  the  controversy  died  away  and 
there  was  a  period  of  peace,  and,  as  I  think  it  will  appear,  probably 
of  acquiescence  in  the  British  position,  (they  having  conceded  as  a 
matter  of  grace  the  Bay  of  Fundy),  and  acquiescence  in  the  British 
position  with  regard  to  other  bays ;  but  in  1852  the  controversy  was 
reopened  under  circumstances  to  which  I  shall  shortly  have  to  call 
attention,  and  while  the  matter  was  being  discussed  in  the  House  of 
Representatives  Mr.  Tuck  made  use  of  language  which  the  Court  will 
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find  in  the  Appendix  to  the  Counter-Case  of  the  United  States  at 
pp.  624  and  625.  It  is  an  ^  extract  from  speech  of  Hon.  Amos  Tuck 
in  the  House  of  Representatives  of  the  United  States,"  which  is 
taken  from  the  "  Congressional  Globe,"  vol.  xxv,  for  the  years  1851-2. 
Mr.  Tuck  says  this : — 

'^From  the  -fi^rst  of  September  to  the  close  of  this  season,  the 
mackerel  run  near  the  shore,  and  it  is  next  to  impossible  for  our  ves- 
sels to  obtain  fares  without  taking  fish  within  the  prohibited  limits. 
We  differ  with  England  in  regard  to  the  measurement  of  these 
'  limits,'  they  claiming  to  run  from  ^  headland  to  headland,^  and  we  to 
follow  the  indentations  of  the  coast  But  the  real  difficulty  is  not 
here.  The  British  have  never  taken  a  vessel  as  a  trespasser  when 
not  within  the  limits  which  we  acknowledge  we  have  renounced. 
They  have  given  particular  directions  to  the  officers  of  their  vessels 
not  to  do  so,  and  the  reason  is  plain.  They  know  that  if  they  exact 
a  strict  observance  of  our  renimciation,  on  our  own  construction,  they 
break  up  our  mackerel  fishery.  Hence,  it  would  be  folly  in  them  to 
raise  an  issue  on  the  '  headland '  doctrine  on  which  most  -people,  I 
think,  would  hold  our  construction  to  be  the  true  one." 

I  am  not  going  to  stop  to  controvert  the  statements  there  made  by 
Mr.  Tuck,  for  I  am  citing  him  for  the  purpose  of  showing  the  facts 
with  regard  to  the  mackerel  fishery,  which  led  to  the  raising  of  this 
controversy.    Mr.  Tuck  goes  on : — 

^  I  do  not  think  it  generally  known  that  the  whole  difficulty  about 
the  fisheries  is  about  our  right  to  take  mackerel.  The  cod  fishing 
privileges  are  adequate  already;  and  no  vessel  in  that  business  has 
ever  been  seized  or  interfered  with.  I  think  it  is  proper  to  go  still 
further,  and  to  state  frankly  what^  after  a  patient  investigation  of 
every  source  of  authentic  information  within  my  reach,  I  believe  to 
be  the  real  difficulty. 

^  The  truth  is,  our  fishermen  need  absolutely,  and  must  have,  the 
thousands  of  miles  of  shore  fishery,  which  have  been  renounced,  or 
they  must  always  do  an  uncertain  business.  If  our  mackerel  men 
are  prohibited  from  goin^  within  three  miles  of  the  shore,  and  are 
forcibly  kept  away,  (and  nothing  but  force  will  do  it),  then  they 
may  as  well  five  up  their  business  first  as  last.  It  will  be  always 
uncertain,  ana  generally  unsuccessful,  however  well  i)ursued. 

"  Perhaps  I  shall  be  thought  to  charge  the  commissioners  of  1818 
with  overlooking  our  interest.  They  did  so,  in  the  important  renun- 
ciation which  I  have  quoted ;  but  they  are  obnoxious  to  no  complaints 
for  so  doing.  In  1818,  we  took  no  mackerel  on  the  coasts  of  the 
British  possessions,  and  there  was  no  reason  to  anticipate  that  we 
should  ever  have  occasion  to  do  so.  Mackerel  were  then  found  as 
abundantly  on  the  coast  of  New  England  as  anywhere  in  the  world, 
and  it  was  not  till  years  after  that  this  beautiful  fish,  in  a  great 
degree,  left  our  waters.  The  mackerel  fishery  on  the  provincial 
coasts  has  principally  grown  up  since  1838,  and  no  vessel  was  ever 
licensed  for  that  business  in  the  United  States  tUl  1828.^^ 

I  cannot  help  thinking  that  there  is  a  mistake  there,  that  it  should 
be  1838,  but  I  do  not  pause  to  consider  how  that  is. 

"  The  Commissioners  in  1818  have " 
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That  should,  of  course,  be  "  had.** 

"  no  other  business  but  to  protect  cod  fishery,  and  this  they  did  in  a 
manner  generally  satisfactory  to  those  most  interested." 

Now,  Sir,  that  shows  that  a  new  state  of  things  grew  up,  Mr. 
Tuck  says,  since  1838.  It  was  certainly  about  that  time.  Another 
piece  of  evidence  bearing  on  the  same  point  will  be  found  in  a  letter 
from  Commander  Campbell,  which  is  printed  in  the  Appendix  to 
the  British  Case  at  p.  190.  It  is  a  letter  which  was  written  in  the 
year  1852,  when,  as  I  said,  this  controversy  was  revived  after  a  period 

of  quiet  for  some  five  years — ^the  same  year  in  which  Mr. 
75        Tuck's  speech  was  made — and,  in  this  letter,  the  Court  will 

find  that  Commander  Campbell  refers  to  the  fact  that  tlie  Bay 
of  Chaleurs  had  been  frequented  since  the  mackerel  fishery  began, 
which  he  places  at  about  the  period  to  which  I  have  already  referred. 
It  is  a  letter  of  the  15th  August,  1852,  dated  from  his  ship,  and  it 
is  addressed  to  the  British  Admiral,  Vice- Admiral  Seymour — 

'^  I  be^  to  inform  you  that  in  consequence  of  the  extraordinary  de- 
termination evinced  by  the  American  fishermen  to  enroach  upon  the 
shores  of  the  Bay  of  Chaleur  I  left  the  pinnace  of  this  sloop  at  Port 
Daniell,  under  Lieutenant  Newport,  from  3rd  to  13th  inst,  to  keep 
them  in  check.  Altho'  the  Americans  have  never  (on  being  warned 
out  of  that  bay  by  me)  asserted  their  right  to  be  there — I  fear  an  idea 
has  arisen  among  them  that  such  is  the  case,  &  I  have  deemed  it  my 
dutv,  in  consequence,  clearly  to  point  out  that  the  Treaty  of  1818, 
excludes  them  irom  all  bays  on  this  part  of  the  coast,  except  for  the 
purposes  therein  specified. 

^' The  doubt  has  arisen  from  the  fact  of  the  fishing  having  been 
carried  on  by  those  people,  in  defiance  of  the  Treaty,  in  former  years, 
in  consequence  of  the  vessel  of  war  having  so  much  ground  to  go  over 
as  to  render  one  or  two  short  visits  to  each  port  all  she  could  ac- 
complish. 

"  I  hear  from  the  people  of  the  country  that  for  years  after  the 
Treaty  of  1818  was  ratified,  the  Americans  never  did  attempt  to  fi^ 
in  any  part  of  Chaleur  Bay,  and  that  they  have  only  done  so  within 
the  last  12  or  15  years--or  since  the  mackeral  fishery  has  been  fol- 
lowed by  them  with  so  much  advantage — " 

That  would  take  one  back  to  about  the  year  1838,  mention  by  Mr. 
Tuck  :— 

'^  The  obvious  inference  then  is  that  it  was  not  till  long  after  the 
Treaty  of  1818  was  concluded,  that  the  fishing  in  the  Bay  of  Chaleur 
was  valued  by  them,  consequently  no  exception,  as  regards  the  word 
"  bays,"  seems  to  have  been  thought  of,  &  none  would  ever  have  been 
thouffht  of  had  not  the  lucrative  mackerel  fishing  become  known — 

"  Surely  then  since  they  are  excluded  by  the  Treaty  from  fishing 
&c  '  within  3  miles  of  any  coasts,  bays,  creeks,  or  harbours  what- 
ever— '  they  can  have  no  right  to  fish  in  any  part  of  Chaleur  Bay. 

"A  contrary  interpretation  to  this  would  be  fatal  to  the  interests  of 
a  vast  number  of  H.  M.  subjects  on  both  sides  of  the  bay,  on  the 
waters  of  which  they  meet  each  other  while  fishing,  a  proof  that 
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there  is  no  room  for  foreign  fishermen  ft,  therefore,  that  the  reserva- 
tion of  the  exclusive  right  to  them  was  a  just  and  necessary  one. 

^  The  mischief  done  to  the  fisheries  by  tiie  Americans  is  not  per- 
ceived at  once  in  all  its  bearings.  They  with  characteristic  energy 
pursue  the  mackerel  to  the  spawning  grounds,  A  such  is  their  power 
of  attracting  the  fish,  that  they  leave  few  along  the  shores,  &  will 
certainly  soon,  if  aUowed,  exterminate  them." 

I  do  not  know  that  I  need  read  the  rest  of  the  letter.  What  I 
eked  the  letter  for  was  to  show  how  the  enquiries  of  Commander 
Campbell  at  the  Bay  of  Chaleurs  bore  out,  first,  the  statement  made 
by  Mr.  Lyman,  in  his  work  on  the  diploma<7  of  the  United  States 
in  1828,  that  they  had  lost  the  fishing  in  the  Bay  of  Chaleurs;  and, 
secondly,  the  statement  made  by  Mr.  Tuck,  that  it  was  the  mackerel 
fishery  which  attracted  the  United  States  fishermen  to  the  coasts  of 
the  British  possessions  in  the  year  1836,  or  about  1838,  to  take  the 
precise  date  of  Mr.  Tuck. 

The  same  point  as  to  the  effect  of  the  mackerel  fishery  in  raising 
this  question  was  brought  out  with  very  great  clearness  by  Mr.  Dana, 
who  was  counsel  for  the  United  States  before  the  Halifax  Arbitration. 
The  passage  from  his  argument  will  be  found  in  the  Appendix  to 
the  British  Counter-Case  at  p.  188.  He  puts  the  beginning  of  the 
mackerel  fishery  a  little  earlier  than  Mr.  Tuck  or  Conmiander  Camp- 
bell had  put  it ;  he  says  that  ^^  mackerel  fishing  did  not  become  a  trade 
or  business  until  considerably  after  1830."  The  passage  is  at  the 
middle  of  p.  188 : — 

"  Your  Honors  will  also  observe  that  until  1830  the  mackerel  fish- 
eries were  unknown.  There  was  no  fishery  but  the  cod  fishery. 
The  cod  fisheries  were  all  the  parties  had  in  mind  in  making  the 


another.  In  Mr.  Adams'  pamphlet,  on  the  23rd  page,  he  speaks  of 
it  as  a  *  fishery,'  or  in  other  words  cod  fishery,  and  in  1818  the  ques- 
tion was  of  the  right  of  England  to  exclude.'*^ 

Then  there  is  a  break : — 

"  Great  changes  took  place  in  that  time.  The  mackerel  fishery  rose 
into  importance.  Your  Honors  have  had  before  you  the  interesting 
spectacle  of  an  old  man  who  thinks  that  he  was  the  first  man  who 
went  from  Massachusetts  into  this  gulf  and  fished  for  mackerel,  in 
1827,  or  thereabouts.  He  probably  was.  But  mackerel  fishing  did 
not  become  a  trade  or  business  until  considerably  after  1830,  and  the 
catch  of  mackerel  became  important  to  us  as  well  as  to  the  colonies." 

The  same  point  was  brought  out  by  Mr.  Dwight  Foster  in  his  argu- 
ment which  will  be  found  in  the  same  volume  at  p.  183.    I  have 
76        already  had  occasion  to  refer  to  a  portion  of  Mr.  Dwight 
Foster's  argument  in  1877  in  another  connection.    The  passage 
I  am  now  going  to  read  begins  in  the  middle  of  p.  182.  The  earlier 
02800*— S.  Doc.  S7a  61-3,  vol  9 ^10 
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sentences  are  introductory,  but  the  force  of  what  is  said  at  the  end  as 
to  the  mackerel  fishery  can  hardly  be  appreciated  without  beginning 
at  the  beginning  of  the  paragraph  which  is  the  last  but  one  on  p. 
183:— 

'^  Early  in  the  diplomatic  history  of  this  case  we  find  that  the 
Treaty  of  Paris  in  1763  excluded  French  fi^ermen  three  leagues 
from  the  coast  belonging  to  Great  Britain  in  the  Gulf  of  St.  Law- 
rence and  fifteen  leagues  from  the  island  of  Cape  Breton.  We  find 
that  the  treaty  with  Spain  in  the  same  year  contained  a  relinquish- 
ment of  all  Spanish  fishing  rights  in  the  neighborhood  of  Newfound- 
land. The  Cfrown  of  Spam  expressly  desisted  from  all  pretensions 
to  the  right  of  fishing  in  the  neighborhood  of*  Newfoundland.  Those 
are  the  two  treaties  of  1763 — ^the  Treaty  of  Paris  with  France  and 
the  treaty  with  Spain.  Obviously,  at  that  time.  Great  Britain 
claimed  for  herself  exclusive  sovereignty  over  the  wnole  Gulf  of  St. 
Lawrence  and  over  a  lar^e  part  of  the  adjacent  seas.  By  the  Treaty 
of  Versailles,  in  1783,  substantially  the  same  provisions  of  exclusi(m 
were  made  with  reference  to  the  French  fishermen.  Now,  in  that 
broad  claim  of  jurisdiction  over  the  adjacent  seas,  in  the  right  as- 
serted and  maintained  to  have  British  subjects  fish  there  exclusively, 
the  fishermen  of  New  England,  as  British  subjects,  shared.  Un- 
doubtedly, the  pretensions  that  were  yielded  to  by  those  treaties  have 
long  since  disappeared.  Nobody  believes  now  that  Great  Britain 
has  any  exclusive  jurisdiction  over  the  Gulf  of  St.  Lawrence  or  the 
Banks  of  Newfoundland,  but  at  the  time  when  the  United  States 
asserted  their  independence  and  when  the  treaty  was  formed  between 
the  United  States  and  Great  Britain,  such  were  the  claims  of  Eng- 
land, and  those  claims  had  been  acquiesced  in  by  France  and  by 
Spain.  That  explains  the  reason  why  it  was  that  the  elder  Adams 
said  he  would  rather  cut  off  his  right  hand  than  ^ive  up  the  fisheries 
at  the  time  the  treaty  was  form^,  in  1783,  and  that  explains  the 
reason  why,  when  his  son,  John  Quincy  Adams,  was  one  oi  the  Com- 
missioners who  n^otiated  the  Treaty  of  Ghent,  at  the  end  of  the  war 
of  1812,  he  insisted  so  strenuously  that  nothing  should  be  done  to 
give  away  the  rights  of  the  citizens  of  the  United  States  in  these 
ocean  fisheries.  Those  are  the  fisheries  which  existed  in  that  day,  and 
those  alone.  The  mackerel  fishery  was  unknown.  It  was  the  cod- 
fishery  and  the  whale-fishery  that  called  forth  the  eulogy  of  Burke 
over  a  hundred  years  ago.  It  was  the  cod-fishery  and  the  whale- 
fishery  for  which  the  first  and  second  Adams  so  strenuously  con- 
tended; and,  inasmuch  as  it  was  found  impossible  in  the  treaty  at 
the  end  of  the  war  of  1812  to  come  to  any  adjustment  of  the  fishery 
question,  all  mention  of  it  was  omitted  in  die  treaty.  The  treatv 
was  made  leaving  each  party  to  assert  his  claims  at  some  future  time.^ 

Then  follows  the  passage  which,  I  think,  I  have  already  read  to  the 
Court  in  another  connection.  On  the  failure  of  the  mackerel  upon 
the  coast  of  the  United  States  there  followed,  very  naturally,  the  oi- 
deavour  of  the  United  States  fishermen  to  take  mackerel  upon  the 
coasts  of  the  British  possessions,  and  that  was  a  proceeding  which 
was  strongly  objected  to  by  the  colonists  whose  coasts  were  in  ques- 
tion.   The  matter  was  first  taken  up  by  the  Assembly  of  Nova  Scotia, 
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whidi  was  nearest  to  the  United  States,  and  where  the  effects  of  this 
invasion  of  the  United  States  fishermen  upon  the  coasts  and  in  the 
bays  were  most  acutely  felt.     In  the  year  1836,  the  Court  will  find 
that  an  address  was  presented  by  the  Assembly  of  Nova  Scotia  to  the 
King  of  England  asking  that  some  check  should  be  put  upon  the  in- 
fringement of  the  United  States  fishermen.    That  address  is  dated 
the  24th  February,  1836,  and  it  will  be  found  in  the  Appendix  to  the 
United  States  Case  at  pp.  1040  and  1041.    But,  before  I  refer  to  the 
material  portion  of  the  address,  I  should  mention  that  the  Legisla- 
ture of  Nova  Scotia,  before  sending  up  that  address  to  the  Crown, 
had  passed,  so  far  as  they  were  concerned,  an  Act  for  the  purpose  of 
giving  powers  to  British  vessels  in  Nova  Scotian  waters  to  check  the 
invasion  of  the  American  fishermen.    That  Act  did  not  receive  the 
Royal  Assent  until  a  subsequent  date,  which  was  the  12th  March, 
1886,  in  the  same  year,  and  the  address  was  sent  up  while  this  Act  was 
still  in  the  form  of  a  Bill.    But  there  was  a  clause  in  the  Act  that  it 
should  not  take  effect  until  an  Order  in  Council  had  been  passed  pro- 
viding that  the  measures  taken  by  the  Act  should  be  considered  as 
regulations  for  the  fishery  upon  these  coasts.    Now,  with  that  pref- 
ace, may  I  call  the  attention  of  the  Court  to  the  address  from  the 
Nova  Scotia  Assembly,  as  set  out  in  the  Appendix  to  the  Case  of  the 
United  States,  vol.  2,  p.  1040. 

"We,  Your  Majesty's  Council  and  House  of  Assembly,  of  this  your 
Majesty's  loyal  Province  of  Nova  Scotia,  now  convened  in  General 
Assembly,  beg  leave  most  respectfully  to  submit  to  the  consideration 
of  your  Majesty's  Government,  the  great  importance  of  preserving 
unimpaired,  the  Rights  and  Privileges  belonging  to  Your  Majesty's 
subjects  engaged  in  the  Fisheries  upon  the  Coasts  of  this  Province; 
and  also,  to  prevent  Foreigners  from  interfering  or  participating  in 
such  Rights  and  Privileges.  That,  by  the  Statute  of  the  Imperial 
Parliament,  passed  in  the  59th  Year  of  the  Reign " 

That  is  the  statute  to  which  I  have  already  referred,  passed  the  year 
after  the  treaty — 

77  "  ....  of  our  late  Most  Gracious  Sovereign  George  the  Third. 
power  was  given  to  His  Majesty,  by  and  witli  the  advice  or 
His  Pnw  Council,  by  any  order  or  orders  in  Council  to  be  from  time 
to  time  made  for  that  purpose,  to  make  such  Regulations  and  give 
such  Directions  as  may  be  necessary  to  prevent  Fishermen  of  the 
United  States  from  taking,  drying  or  curing  Fish,  in  the  Bays  or 
Harbors  of  His  Majesty's  Dominions  in  America,  or  in  any  other 
manner  whatever  abusing  the  privileges  by  the  Treaty  and  Act  of 
the  Imperial  Parliament  reserved  to  them. 

"  That,  as  no  such  Order-in-Council  has  passed,  it  may  be  pre- 
sumed that  it  may  be  extremely  difficult  for  Your  Majesty's  Council 
to  .submit  such  Order  for  Your  Majesty's  consideration,  as  may  be 
best  adapted  to  meet  the  exigencies  of  the  case  in  all  Your  Majesty's 
Dominions  in  America.  That  your  Majesty's  subjects  in  this  Prov- 
ince have  experienced  great  inconvenience  and  loss  in  this  branch  of 
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Industry,  by  Foreign  interference — ^and  the  Province  is  injurioudy 
affected  by  the  Illicit  Trade  carried  on  by  Vessels  ostensibly  engaged 
in  the  Fisheries,  who  hover  on  the  Coast,  and,  in  many  cases,  combine 
Trade  with  the  Fishery--a  traffic,  prejudicial  alike  to  the  Revenue— 
the  importation  of  British  manuiactures — the  honest  Trader,  and 
the  political  and  moral  sentiments,  habits  and  manners,  of  the  people. 

"  To  prevent  the  continuance  and  extension  of  such  evils,  the  Leg- 
islature of  this  Your  Majesty's  loyal  Province  of  Nova  Scotia,  have 
embodied  in  an  Act  such  Regulations  and  Restrictions  as  they  con- 
ceive will  most  effectually  prevent  such  interference  in  the  Fishery, 
and  the  Illicit  Trade  connected  with  it, — and,  thereby  secure  the 
Rights  and  Privileges  recognised  by  the  Treaty,  and  intended  to  be 
guarded  by  the  Statute.  This  course  has  become  the  more  necessary, 
as  the  Act  of  the  Imperial  Parliament  contemplates  the  further 
Regulations  of  the  Fisheries  by  some  such  means,  of  which  all  persons 
concerned  will  be  bound  to  take  notice.  Many  of  the  irregularities 
complained  of  may  have  taken  place  from  the  want  of  such  Regula- 
tions. There  is  no  intention  of  intimating  that  the  Government  of 
the  United  States  approves  of,  or  sanctions,  any  interference  with  a 
branch  of  the  Fishery  which  they  have  expressly  relinquished. 

"  We,  therefore,  most  earnestly  and  respectfully  pray  that  Your 
Majesty  will  be  pleased  to  give  Your  Royal  Assent  to  the  said  Act; 
ana,  by  an  Order  of  Your  Majesty,  in  Council,  declare  the  said  Act 
to  contain  the  Rules,  Regulations  and  ^Restrictions,  respecting  the 
Fisheries  for  the  Coasts,  Says,  Creeks  and  Harbors  of  Nova  Scotia." 

The  Act  referred  to  in  that  address  will  be  found  in  the  Appendix 
to  the  British  Case,  at  p.  613.  I  am  not  going  to  read  the  Act 
through,  I  shall  only  very  simimarily  call  attention  to  certain  por- 
tions of  it  and  to  its  main  provisions. 

It  begins  by  reciting  the  renunciation  contained  in  the  Convention 
of  1818,  and  then  goes  on,  referring  to  the  Act  of  1819 : — 

"  whereas  the  said  Act  does  not  designate  the  persons  who  are  to 
make  such  seizure  as  aforesaid,  and  it  frequently  happens  that  per- 
sons found  within  the  distances  of  the  Coasts  aforesaid,  infringing 
the  articles  of  the  Convention  aforesaid,  and  the  enactments  oi  the 
statute  aforesaid,  on  being  taking  possession  of,  profess  to  have  come 
within  said  limits  for  the  purpose  of  shelter,  and  repairing  damages 
therein,  or  to  purchase  wood  and  obtain  water,  by  which  the  law  is 
evaded,  and  the  vessels  and  cargoes  escape  confiscation,  although  the 
cargoes  may  be  evidently  intended  to  be  smuggled  into  this  Province, 
and  the  Fishery  carried  on  contrary  to  said  Convention  and  Statute :  " 

Then  •'  Be  it  therefore  enacted,"  and  the  enactment  contained  in 
the  first  section  is  a  power  to  board  any  vessel  within  any  port,  bay, 
creek  or  harbour  in  the  Province,  and  to  board  any  vessel  hovering 
within  3  marine  miles  of  any  of  the  coasts,  bays,  and  so  on,  and  if 
such  vessel  continues  hovering  for  twenty-four  hours  after  being 
warned  to  depart,  to  bring  the  vessel  into  port,  in  which  case  the 
goods  are  to  be  forfeited,  if  there  are  prohibited  goods  on  board ;  and 
if  the  vessel  has  been  found  fishing  or  preparing  to  fish  within  such 
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distance  of  the  coasts,  bays,  and  so  on,  the  vessel  and  the  cargo  shall 
be  forfeited. 

I  pass  over  the  second  and  third  sections,  which  are  auxiliary. 

The  fourth  section  provides  for  sale  by  public  auction. 

The  fifth,  sixth  and  seventh  sections  relate  to  procedure. 

The  eighth  section  throws  upon  the  owner  of  any  goods  or  vessel 
which  has  been  seized  under  the  Act  the  burden  of  proof  with  regard 
to  any  question  arising  on  the  point  of  illegality. 

The  remaining  sections,  from  nine  to  seventeen,  relate  to  procedure 
in  the  Courts. 

The  eighteenth  section  is  that  to  which  I  especially  referred  just 
now.  It  makes  provision  that  the  Act  shall  not  go  into  force  or  be 
of  any  effect  until  His  Majesty's  assent  shall  be  signified  thereto  and 
an  order  made  by  His  Majesty  in  Council  that  the  clauses  and  pro- 
visions of  the  Act  shall  be  the  rules,  regulations  and  restrictions 
respecting  the  fisheries  on  the  coasts,  bays,  creeks  or  harbours  of  the 
Province  of  Nova  Scotia. 

The  Order-in-Council  to  that  effect  was  passed  on  the  6th  of 
July  in  the  same  year,  and  will  be  found  at  p.  571  of  the  same 

volume. 
78  It  recites  the  Act  of  Nova  Scotia,  and  declares  (I  am  read- 

ing at  the  bottom  of  p.  671) — 

^  That  the  clauses  and  provisions  of  the  said  act  shall  be  the  rules, 
regulations  and  restrictions  respecting  the  fisheries  on  the  coasts,  bays, 
creeks  or  harbours  of  the  Province  oi  Nova  Scotia." 

That  Act  of  Nova  Scotia  was  followed  by  several  other  Acts  in 
other  of  the  British  possessions  in  America.  I  will  not  stop  to  read 
them,  because  they  are  in  their  nature  closely  conformable  to  the 
Act  of  Nova  Scotia  to  which  I  have  just  referred.  I  merely  mention 
them,  giving  the  dates  and  the  pages  where  they  will  be  found,  in 
case  the  Court  should  desire  to  refer  to  them. 

There  was  an  Act  of  1843  passed  by  Prince  Edward  Island,  which 
will  be  found  in  the  Appendix  to  the  British  Case,  at  p.  617. 

There  was  an  Act  passed  by  the  Legislature  of  New  Brunswick  in 
1853,  which  will  be  found  in  the  same  volume,  at  the  bottom  of  p.  623. 

There  was,  after  the  formation  of  Canada,  a  Canadian  Act  of  1868, 
which  will  be  found  at  p.  628  of  the  Appendix  to  the  British  Case. 

On  the  construction  of  all  these  Acts,  it  seems  to  have  been  held 
that  warning  was  necessary  before  the  penalty  of  forfeiture  was  in- 
curred, even  although  the  vessel  had  been  found  fishing  or  prepar- 
ing to  fish  within  the  prohibited  area;  but  the  necessity  for  that  warn- 
ing was  done  away  with  by  the  Canadian  Act  of  1870,  which  is  at  p. 
630  of  the  Appendix  to  the  British  Case ;  and  there  is  legislation  to 
the  same  effect  in  1886,  pp.  631  and  632  of  the  same  Appendix ;  and 
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the  whole  is  embodied  in  the  Revised  Statutes  of  Canada  for  1886, 
which  will  be  found  at  pp.  632  to  634  of  this  same  volume. 

I  do  not  stop  to  weary  the  Court  with  the  details  of  these  statutes. 
It  is  enough  to  say  that  they  were  statutes  making  what  was  con- 
sidered by  the  United  States  fishermen  to  be  very  sharp  provision 
indeed  for  dealing  with  trespassers,  according  to  the  British  view  of 
their  rights  in  the  bays  upon  British  waters.  The  point  that  I  de- 
sire to  emphasize  at  present  is  this,  that  these  Acts  were  freely  en- 
forced; that  the  view  upon  which  these  Acts  was  founded  was 
enforced  by  British  or  provincial  vessels  with  regard  to  the  United 
States  fishermen ;  and  I  will  cite  one  or  two  pieces  of  testimony  from 
the  Appendix  which  will  show  that  that  was  so. 

There  is  a  report  by  Mr.  Thayer  of  the  20th  July,  1839,  which  is 
at  pp.  426  and  427  of  the  first  volume  of  the  Appendix  to  the  Case  of 
the  United  States. 

This  report  of  Mr.  Thayer's  states  in  the  broadest  terms  that  the 
American  vessels  were  kept  out  of  or  taken  out  of  the  Bay  of  Fundy. 
The  letter  is  a  short  one  and  I  invite  the  attention  of  the  Court 
to  it. 

Mr.  Thayer  is  described  as  being  a  gentleman  of  high  respecta- 
bility in  Maine,  and  the  facts  are  submitted  by  his  correspondence 
with  Mr.  Parris  for  the  consideration  of  the  Secretary  of  State.  The 
letter  is  dated  the  20th  July,  1839,  and  he  writes  from  Lubec : — 

"  Sir :  I  have  this  morning  been  informed  that  some  depredations 
have  already  been  made  upon  Grand  Manan  by  our  fishing  vessels, 
that  now  number  four  or  five  hundred  in  the  Bay  of  Fundy,  and  that 
a  serious  attack  is  in  contemplation. 

"  The  complaints  of  the  inhabitants  of  this  island  have  resulted 
in  refusing  to  our  vessels  any  shelter  during  bad  weather.  They 
are  indiscriminately  ordered  to  sea.  Three  of  her  Britannic  Maj- 
esty's armed  brigs  are  cruising  in  the  bay,  for  the  avowed  purpose 
of  clearing  the  coast  of  our  vessels. 

"  Nearly  onu  hundred  of  our  vessels,  thus  driven  from  positions 
secured  to  them  by  treaty,  are  in  our  harbor  and  know  not  what 
to  do.  Their  licenses  are  endorsed  by  the  commandants  of  these 
British  vessels  as  follows :  '  Found  within  the  limit  prescribed  by 
treaty,  and  ordered  off.'  One  license  I  saw  yesterday  endorsed: 
*  Found  fishing  within  the  limits  prescribed  by  treaty,  July  17, 
1839— J.  B.  Tarlton,  Lieutenant  H.  B.  M.  brig  Ringdove,'^ 

"  The  master  of  this  Ashing  vessel  (schooner  Daniel^  of  Waldo- 
boro')  told  me  that  he  had  been  lost  in  the  fog,  and  used  a  fishing 
lead  and  line  to  sound  with,  and  that  this  lead  hung  over  his  quarter 
when  boarded. 

"  Towing  our  vessels  indiscriminately  to  sea,  whatever  may  be  the 
state  of  the  weather,  is  justified  upon  the  ground  that  our  vessels 
have  no  right  to  enter  the  Bay  of  Fundy,  mr.ch  less  any  of  the  bays 
and  creeks  of  the  Bay  of  Fundy. 

"  Our  fishermen  are  generally  armed,  and  will  not  bear  these 
indignities.    They  can  furnish  some  thousands  of  as  fearless  men  as 
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can  be  found  aBjwhere,  at  riiort  notice ;  and^  unless  our  government 
send  an  armed  ip^esel  here  without  delay,  you  will  shortly  hear  of 
bloodshed:  five  hundred  fishermen,  with  an  average  crew  of  ten 
men,  will  not  long  suffer  the  tyranny  of  drunken  lieutenants  in  the 
British  navy." 

That  report  of  Mr.  Thayer's  shows  with  perfect  clearness  the 
manner  in  which  the  British  view  with  regard  to  the  Bay  of  Fundy, 
now  that  the  question  has  become  one  of  importance,  was  being 

asserted  and  acted  upon. 
79  On  the  next  page  there  will  be  found  a  letter  from  Messrs. 

Leavitt,  of  Boston,  where  they  refer  to  similar  difficulties 
occurring  not  only  there  but  in  other  bays.  At  the  top  of  p.  428 
he  says : — 

^'  Difficulties  having  occurred  in  relation  to  our  fishing  in  the  Bay 
of  Chaleurs,  Gulf  of  St  Lawrence,  Bay  of  Funday,  and  on  the 
coast  of  Nova  Scotia,  we  request  the  favor  of  instructions  as  to  the 
fact  whether  any  other,  or  those  treaty  stipulations  of  1783,  are  now 
the  regulations  oy  which  our  fishermen  are  to  be  governed." 

There  was  a  report  made  by  Mr.  Vail,  who  was  at  that  time  Acting 
Secretary  of  State  of  the  United  States  Government — what  his  per- 
manent post  was  I  do  not  know — found  at  p.  436  of  this  same  volume. 
It  extends  over  a  good  many  pages.    It  ends  on  p.  440. 

He  deals  first  with  the  terms  of  the  convention;  then  with  what 
had  taken  {dace  in  1824;  then  just  about  the  middle  of  p.  488  he 
refers  to  the  transactions  of  1836.  He  calls  attention  to  the  reference 
by  the  Treasury  of  Messrs.  Leavitt's  letter  asking  for  information 
as  to  the  existing  treaty  stipulations  regulating  the  matter.  Then 
he  deals  with  a  number  of  particular  cases,  and  sums  up  at  p.  440 : — 

^  From  these  statements  it  will  appear  that  the  only  cases  of 
seizure  of  which  anything  is  known  at  the  department,  not  being 
made  on  the  coasts  of  Newfoundland  or  Labrador,  occurred  at 
places  in  which,  under  the  convention  of  1818,  the  United  States 
had  for  ever  renounced  the  right  of  their  vessels  to  take,  dry  and 
cure  fish ;  retaining  only  the  privilege  of  entering  them  for  the  pur- 
poses of  rfielter,  repairs,  purchasing  wood  and  obtaining  water,  and 
no  other.  In  the  absence  of  information  of  a  character  sufficientlv 
precise  to  ascertain  either,  on  the  one  side,  the  real  motives  which 
carried  the  American  vessels  into  British  harbors,  or,  on  the  other, 
the  reasons  which  induced  their  seizure  by  British  authorities,  the 
department  is  unable  to  state  whether,  in  the  cases  under  considera- 
tion, there  has  been  any  flagrant  infraction  of  the  existing  treaty 
stipulations.  The  presumption  is  that  if,  on  the  part  of  citizens  of 
the  United  States,  there  has  been  a  want  of  caution  or  care  in  the 
strict  observance  of  those  stipulations,  there  has  been,  on  the  other 
hand,  an  equal  disregard  of  their  spirit,  and  of  the  friendly  rela- 
tions which  they  were  intended  to  promote  and  perpetuate,  in  the 
haste  and  indiscriminate  rigor  with  which  the  British  authorities 
have  acted." 
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The  whole  of  this  subject  is  dealt  with  in  a  report  made  to,  I 
think,  the  Treasury  Department  of  the  ^Lmerican  Government  by 
Mr.  Sabine.  It  will  be  found  at  pp.  121^  and  1214  of  the  second 
volume  of  the  Appendix  to  the  American  Case.  It  is  an  enormously 
long  report.  The  part  dealing  with  the  fisheries  begins  at  p.  1213. 
It  was  made  in  the  year  1852,  and  I  am  only  going  to  call  attention 
to  a  passage  at  pp.  1213  and  1214. 

At  the  bottom  of  p.  1213  this  report  refers  to  the  fact  that  in  March 
1839  the  consul  of  the  United  States  at  Pictou  addressed  a  letter  to  the 
Secretary  of  State,  calling  attention  to  the  measures  taken  by  the 
British  Government    Then  Mr.  Sabine  goes  on  at  p.  1214  to  say : — 

"  The  seizures  in  the  course  of  the  year  were  numerous.  ....  Her 
Majesty's  cruisers  spread  consternation  on  the  fishing-grounds 
throughout  the  season." 

Then  near  the  bottom  of  the  page  Mr.  Sabine  goes  on,  thus: — 

"  In  a  word,  there  seemed  to  persons  of  calm  judgment  a  determi- 
nation on  the  part  of  colonial  politicians  to  drive  our  countrymen  to 
extremities.  To  exclude  us  from  the  Bays  of  Fundy  and  Chaleurs, 
and  other  large  bays,  by  lines  drawn  from  headland  to  headland;  to 
deny  to  us  resort  to  the  colonial  ports  and  harbors  for  shelter  and  to 
procure  wood  and  water,  except  m  cases  of  actual  distress ;  to  dispute 
our  right  to  fish  on  the  shores  of  the  Magdalene  islands,  and  thus  to 
render  the  treaty  stipulation  valueless;  and  to  close  against  us  the 
Strait  of  Canso,  and  of  consequence  to  compel  us  to  make  the  danger- 
ous voyage  round  the  island  of  Cape  Breton,  when  bound  to  or  from 
the  Gulf  of  St.  Lawrence,  are  among  the  pretensions  of  Nova  Scotia 
seriously  asserted  in  the  memorable  year  1839." 

The  same  position  is  taken  up  in  a  despatch  of  Lord  Palmerston, 
which  will  be  found  in  the  Appendix  to  the  British  Case  at  p.  117, 
and  which  is  dated  the  6th  October,  1838. 

I  refer  to  this  despatch  for  this  reason.  The  Court  wiU  have  ob- 
served the  reference  in  Mr.  Sabine's  report  to  the  attitude  assumed 
by  the  Colonial  Gt)vemment,  which  he  complained  of  as  extremely 
adverse  to  the  United  States  fishermen ;  and  there  are  a  good  many 
passages  in  tiie  Case  and  Argument  on  behalf  of  the  United  States  in 
the  present  arbitration  which  endeavour  to  draw  a  distinction  between 
the  Governments  of  the  British  possessions  in  America  and  the 
British  Government  at  home.  It  is  repeatedly  put  in  a  way 
80  that  is  likely  to  lead  to  the  inference  that  there  was  a  diver- 
gence of  view  between  the  Home  Government  and  the  Govern- 
ments out  on  the  spot  in  North  America. 


•^  #  lit*       ijiiii 
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thai  the  action  of  the  Colonial  Oovemments  can  be  considered  in  any 
way  to  have  been  at  variaBce  with  the  views  of  the  Home  Government, 
because  you  have  that  OiMier-in-Council  affirming  the  Act  of  1836  of 
Nova  Scotia,  and  here  is  a  despatch  from  Lord  Pahnerston  to  the 
British  Resident  at  Washington  which  contains  Lord  Pahnerston's 
views  upon  the  subject. 

It  is  pointed  out  in  the  documents  filed  on  behalf  of  the  United 
States  that  there  is  no  evidence  that  this  despatch  was  ever  com- 
municated to  the  United  States  Government.  I  believe  there  is  no 
evidence  upon  the  point.  The  presumption  is  that  it  was  communi- 
cated, I  venture  to  think;  but  in  truth,  for  the  present  purpose,  it 
does  not  matter  whether  it  was  communicated  or  not,  because  the 
documents  I  have  just  been  reading  show  most  abundantly  that  the 
Tnited  States  Government  had  full  notice  of  the  view  whi«h  was 
being  taken  on  behalf  of  the  British  colonies  of  their  rights  imder  the 
treaty. 

Here  are  Lord  Palmerston's  instructions  dated  the  6th  October, 
1838,  and  addressed  to  Mr.  Fox,  the  British  Minister  at  Washington, 
lie  begins  by  referring  to  the  address  of  the  Assembly  of  Nova  Scotia, 
that  address  in  1836,  complaining  of  the  encroachment  of  American 
citizens  on  British  fishery  grounds;  and  he  goes  on  to  say: — 

"Her  Majesty's  Government  have  deemed  it  expedient  to  direct 
that  some  small  vessels  of  war  should  be  stationed  on  the  coast  of 
Nova  Scotia  for  this  purpose. 

"I  have  consequently  to  instruct  you  to  give  notice  of  this  pre- 
cautionary measure  to  the  Gt)vemment  of  the  United  States;  and  at 
the  same  time  to  invite  that  Government  to  take  such  steps  on  its  part, 
as  may  be  necessary  to  warn  American  citizens  of  the  illegality  oi 
their  proceedings  m  transgressing  the  bounds  defined  by  Treaty. 

"The  diief  matter  of  complaint  is,  that  American  citizens  in  vio- 
lation of  the  C!onvention  or  1818,  enter  the  gulfs,  bays,  harbours, 
crwis,  narrow  seas,  and  waters  of  the  Colonies,  and  that  they  land 
on  the  diores  of  Prince  Edward  and  the  Magdalen  Islands,  and  by 
force,  aided  by  superior  numbers,  drive  British  fishermen  from  banl^ 
and  fishing  grounas  solely  and  exclusively  British." 

Then  he  states  that  he  encloses,  for  the  information  of  Mr.  Fox, 
certain  documents  and  reports: — 

"  If  vou  should  find  the  Government  of  the  United  States  disposed 
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(calculated  from  the  headlands  of  Nova  Sootia,  and  not  as  the  Amwi- 
cans  contend,  from  a  line  curving  and  corresponding  with  the  coast; 

^'  2nd.  That  the  fishermen  of  the  United  States  are  to  be  restrained 
from  setting  their  nets  within  the  bays  or  harbours  of  Nova  Scotia 
and  Newfoundland; 

"  3rd.  That  they  are  to  be  restricted  from  the  use  of  jigs  upon  the 
coasts  of  Nova  Scotia  and  Newfoundland ; 

'^  4th.  That  they  are  to  be  restrained  from  coming  within  the  bays 
or  harbours  of  Nova  Scotia  or  Newfoundland,  the  Magdalen  Islands 
not  excepted,  for  any  other  purposes  than  to  obtain  shelter,  or  to 
repair  damage,  or  to  purchase  wood,  or  to  procure  water,  agreeably  to 
the  provision  of  the  Article  of  the  convention." 

Now  there  is  a  very  clear  statement  of  the  view  taken  by  the 
British  Government  at  this  time  upon  this  point,  and  I  venture  to 
think  that  there  is  an  overwhelming  presumption  that  the  contents 
of  that  despatch  were  communicated  to  the  United  States  Govern- 
ment. There  are  some  expressions  in  the  despatch  which  show  that 
Lord  Palmerston  contemplated  that  Mr.  Fox  should  enter  into  com- 
munication with  the  American  Government;  and  I  venture  to  sub- 
mit that  the  presumption  is  that  Mr.  Fox  did  his  duty  and  com- 
municated the  effect  of  his  instructions  to  the  United  States  Govern- 
ment. But  in  truth,  the  point  whether  it  is  proved  that  this  despatch 
was  communicated  or  not  is  one  of  no  consequence  whatever.  The 
United  States  Government  had  the  most  abundant  notice  of 
81  the  attitude  which  was  being  assumed,  with  the  concurrence 
of  the  British  Government,  by  the  Government  of  Nova  Scotia, 
and  of  the  measures  which  were  being  taken  upon  the  point 

Then  there  ensued  a  correspondence  in  the  year  1841,  to  the  salient 
features  of  which  I  wish  to  direct  ihe  attention  of  the  Court.  The 
controversy  continued  to  go  on  until  the  year  1845,  when  there  ensued 
a  lull,  to  the  circumstances  of  which  I  shall  call  the  attention  of  the 
Court;  but  possibly  the  Court  might  think  it  more  convenient,  before 
I  enter  upon  this  correspondence,  which,  however,  I  shall  treat  very 
shortly,  if  the  further  hearing  should  extend  over,  as  the  hour  indi- 
cated by  the  Court  seems  now  to  have  arrived. 

[The  Tribunal,  at  12  o'clock,  took  a  recess  until  2  o'clock  p.  m,] 

AITERNOON  SESSION,  THURSDAY,  JUNE  9,  1910,  2  P.  M. 

The  PRBsroENT:  Will  you  kindly  proceed.  Sir  Robert. 

Sir  Robert  Finlat  :  I  had  pointed  out,  Mr.  President,  before  the 
Court  adjourned,  that  the  United  States  fishermen  had  not  in  fact 
really  used  the  Bay  of  Fundy  and  other  gulfs  or  bays  of  a  similar 
character,  as  alleged  in  the  United  States  Case,  and  that  when,  owing 
to  the  change  of  circumstances  with  regard  to  the  fisheries,  the  failure 
of  the  supply  of  mackerel  upon  the  American  coasts  took  place  about 
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the  middle  of  the  ten  years  between  18B0  and  1840,  that  the  at- 
tempted use  by  the  American  fishermen  of  these  bays  and  gulfs  was 
at  once  challenged,  and  active  measures  taken  to  prevent  it. 

It  is  a  letter  from  Mr.  Stevenson,  who  was  then  the  United  States 
Minister  at  London,  addressed  to  Lord  Palmerston.  There  is  a  letter 
of  the  27th  March  in  that  year,  which  is  at  p.  125  of  the  Appendix  to 
the  British  Case. 

It  is  a  letter  from  Mr.  Stevenson,  who  was  then  the  United  States 
MiDister  at  London,  addressed  to  Lord  Palmerston.  There  is  a  letter 
which  precedes  it  from  Mr.  Forsyth,  United  States  Secretary  of  State, 
to  Mr.  Stevenson,  but  as  that  letter  is  merely  in  the  nature  of  in- 
*struction  to  Mr.  Stevenson,  and  is  substantially  reproduced  in  Mr. 
Stevenson's  letter  to  Lord  Palmerston,  I  may  pass  on  at  once  to  that 
letter,  which  is  at  p.  125. 

Mr.  Stevenson  begins  by  setting  out  the  terms  of  the  article  of  the 
convention  of  1818.    And  then  at  the  bottom  of  that  page  he  says : — 

*'  Such  are  the  stipulations  of  the  treaty,  and  they  are  believed  to  be 
too  plain  and  explicit  to  leave  room  for  doubt  or  misapprehension,  or 
render  the  discussion  of  the  respective  rights  of  the  two  countries  at 
this  time  necessary.  Indeed  it  does  not  appear  that  any  conflicting 
questions  of  right  between  them  have  as  yet  arisen  out  of  differences 
of  opinion  regarding  the  true  intent  and  meaning  of  the  treaty.  It 
appears,  however,  that  in  the  actual  application  of  the  provisions  of 
the  convention,  (committed  on  the  part  of  Great  Britain  to  the  hands 
of  subordinate  a^nts,  subject  to  and  controlled  by  local  legislation) 
difficulties^  growing  out  of  individual  acts,  have  unfortunately  sprung 
up  from  time  to  time,  among  the  most  important  of  which  have  been 
recent  seizures  of  American  ve»«ls  for  supposed  violations  of  the 
treaty.  These  have  been  made,  it  is  believed,  under  color  of  a  pro- 
vincial law  of  6  William  IV.  chapter  8, 1836,  passed  doubtless  with  a 
view  to  restrict  vigorously,  if  not  intended  to  aim  a  fatal  blow  at  the 
fisheries  of  the  United  States  on  the  coasts  of  Newfoundland." 

Well,  with  regard  to  that  suggestion  that  there  was  a  difference 
between  the  British  Government  and  the  Colonial  Government,  I  need 
only  say  that  that  Act  had  been  assented  to  by  the  Crown,  and  that  an 
Order-in-Council  had  been  passed  making  it  the  regulation  of  the 
case,  and  that  Lord  Palmerston  had  sent  most  explicit  instructions  in 
that  despatch  to  Mr.  Fox  which  I  read  shortly  before  the  Court 
adjourned. 

Then  Mr.  Stevenson  goes  on : — 

"  It  also  appears^  from  information  recently  received  hj  the  Gov- 
ernment of  tne  United  States,  that  the  provincial  authorities  assume 
a  right  to  exclude  the  vessels  of  the  United  States  from  all  their  bays, 
(even  including  those  of  Fundy  and  Chaleurs),  and  likewise  to  pro- 
hibit their  approach  within  three  miles  of  a  line  drawn  from  headland 
to  headland^  instead  of  from  the  indents  of  the  shores  of  the  provinoes. 
They  also  assert  the  right  of  excluding  them  from  British  ports,  un- 
less in  actual  distress;  warning  them  to  depart,  or  get  unaer  weigh 
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and  leave  harbor,  whenever  the  provincial  cust<Hn-house  or 
82        British  naval  officer  shall  suppose  that  they  have  remained  a 

reasonable  time;  and  this  without  a  full  examination  of  the 
circumstances  under  which  they  may  have  entered  the  port.  Now, 
the  fishermen  of  the  United  States  believe  (and  it  would  seem  that 
they  are  right  in  their  opinion  if  uniform  practice  in  (is)  any  evi- 
dence of  correct  construction^ ,  that  they  can  with  propriety  take  fish 
any  where  on  the  coasts  of  tne  British  provinces,  if  not  nearer  tfian 
three  inartn£  miles  to  land^  and  have  the  right  to  resort  to  their  ports 
for  shelter,  wood  and  water;  nor  has  this  claim,  it  is  believed,  ever 
been  seriously  disputed,  based  as  it  is  on  the  plain  and  obvious  terms 
of  the  convention. 

Now  there  we  have  I  think  for  the  first  time  in  a  communication 
from  the  United  States  to  the  British  Government  the  assertion  that* 
uniform  practice  was  in  favour  of  the  United  States  construction. 

I  entirely  dispute  that  statement.  It  is  a  statement  which  appears 
there,  and  which  has  been  repeated  from  time  to  time,  but  I  say 
that  it  falls  to  pieces  as  soon  as  the  evidence  is  looked  at,  and  that 
no  amount  of  repetition  will  establish  the  proposition  which  the 
United  States  have  put  forward  over  and  over  again  as  to  a  uniform 
practice  which  they  say  is  in  accordance  with  their  theory.  So  far 
from  that  being  the  case,  when  the  question  of  the  "bays"  became 
of  importance  the  British  authorities  took  up  and  enforced  the  posi- 
tion which  has  been  the  British  position  throughout. 

I  need  read  only  one  or  two  more  sentences : — 

"  Indeed,  the  main  object  of  the  treaty  was  not  only  to  secure  to 
American  fishermen  is  (in)  the  pursuit  of  their  employment,  the 
right  of  fishing,  but  likewise  to  insure  to  them  as  large  a  proportion 
of  the  conveniences  afforded  by  the  neighbouring  coasts  of  British 
settlements  as  might  be  reconcilable  with  the  just  rights  and  interests 
of  British  subjects,  and  the  due  administration  of  Her  Majesty^s 
dominions." 

Then  1  think  I  need  not  read  the  further  sentences  of  that  para- 
graph, nor  the  rest  of  the  letter  which  relates  to  the  gut  or  strait 
of  Canso,  a  narrow  passage  between  Cape  Breton  and  the  mainland, 
the  right  of  navigating  which  was  in  question  at  the  time. 

This  despatch  was  submitted  to  Lord  Falkland,  who  was  the  Gov- 
ernor of  Nova  Scotia,  and  who  makes  his  comments  upon  it  in  the 
letter  which  the  Court  will  find  at  p.  127  of  the  same  volume.  It  is 
dated  the  8th  May,  1841.  Lord  Falkland  begins  by  quoting  largely 
from  Mr.  Stevenson's  despatch,  and  then  goes  on  thus  near  the  bot- 
tom of  that  p.  127 : — 

"  In  point  of  fact,  I  have  not  been  able  to  learn  that  any  seizures 
have  been  made  when  the  vessels  have  not  been  within  the  distance 
prescribed  by  the  statute,  or  considered  so  to  be ;  altho  it  is  true  that 
the  Bay  of  Fundy  (as  well  as  smaller  bays  on  the  coast  of  Nova 
Scotia)  is  thought  by  the  law  officers  in  the  Province  to  form  part 
of  the  exclusive  territory  of  the  Crown,  under  the  authority  of  a 
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principle  of  the  law  of  nations  laid  down  by  Grotius,  and  adopted  by 
English  jurists— vide  Chitty's  Commercial  Law— vol.  i,  page  90,  ex- 
tracts from  which  are  contained  in  the  paper  marked  No.  1,  herewith 
transmitted. 

"  The  complaint  made  that  *  the  provincial  authorities  assume  the 
right  to  prohibit  the  approach  of  American  vessels  within  three  miles 
of  a  line  drawn  from  headland  to  headland  'instead  of  from  the 
indents  of  the  shores  of  the  province,'  is  another  exemplification  of 
the  difference  I  have  stated  to  exist  in  the  interpretation  put  upon  the 
treaty  by  the  subjects  of  the  two  governments,  the  following  words 
of  the  convention  of  1818  cited  by  Mr.  Stevenson, 

"*The  United  States  renouncing  any  liberty  before  enjoyed  by 
their  citizens  to  take  fish  within  three  marine  miles  of  any  coasts, 
bays,  creeks  or  harbors  of  the  British  dominions  in  America  not  in- 
cluded within  the  above  limits. — i.  e.  Newfoundland  and  Labrador,' 
appearing  to  the  authorities  here  to  bear  them  out  in  the  assumption 
of  such  right,  whereas  the  citizens  of  the  United  States  maintain  the 
direct  contrary. — 

"  On  this  point  the  law  officers  of  the  Crown  in  the  colony  express 
themselves  very  strongly  both  on  the  general  principle  of  interna- 
tional law  and  the  letter  and  direct  spirit  of  the  convention. — ^They 
deem  it  to  be  a  settled  rule,  that  the  shore  of  a  state  lying  on  the  sea 
is  determined  by  a  line  drawn  from  the  projecting  headlands  and  not 
by  following  the  indentations  of  the  coast  ....  and  therefore  think 
it  a  necessary  consequence  that  the  three  miles  fixed  upon  by  the  con- 
vention should  always  be  measured  from  such  a  line.  But,  they  also 
say  that  the  words  of  the  convention  would  put  an  end  to  the  ques- 
tion could  any  be  raised  on  the  general  rule. — 

"The  language  used  in  the  Convention  (ISt  Article)  is,  *  three 
marine  miles  of  any  of  tiie  coasts,  bays,  creeks  or  harbours  of  His 
Britannic  Majesty's  Dominions  in  America  '  and  it  is  considered  that 
three  miles  from  a  bay,  creek,  or  harbour^  must  mean  three  miles  from 
any  part  of  it,  and  consequently  from  its  entrance  or  mouth,  or  in 
other  words,  from  a  line  3rawn  from  its  projecting  headlands. — 

"  The  Convention  however  does  not  stop  here,  it  provides  that 
American  fishermen  may  enter  '  such  hays  or  harbours '  for  the  pur- 
pose of  shelter,  repairing  damages,  and  obtaining  wood  and  water 
and  '  for  no  other  purpose  whatever '  but  they  shaU  he  under  such  re- 
strictions as  may  he  *  necessary  to  prevent  their  taking j  drying  or 
curina  fish  therein^  or  in  any  other  manner  whatever  abusing  the 
privileges  hereby  reserved  to  them? 

^'  This  language  is  considered  conclusive  against  any  pretence 
83  that  American  fishermen  should  have  the  right  to  enter  any 
bays  or  harbours  in  Her  Majesty's  North  .^nerican  colonies 
excepting  only  for  shelter,  repairing  damages  or  providing  wood  and 
water — indeed  the  claim  now  set  up  there  is  reason  to  think  is  new^ 
as  in  point  of  practice  the  American  fishermen  when  Questioned  for 
being  within  the  waters  of  this  province,  have  uniformly  resorted  to 
the  pretexts  afforded  by  the  Convention,  viz:  the  want  of  shelter, 
repairs  or  wood  and  water,  and  never  it  is  believed  have  asserted  the 
right  to  fish  within  the  hays  or  harbours  of  the  coasts. 

"  This  qu^tion  is  of  extreme  importance  to  Nova  Scotia,  as  from 
the  indented  nature  of  its  coasts  the  claim  set  up  by  the  American 
Minister  would  lead  to  results  most  injurious  to  the  province. — " 
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The  next  paragraph  relates  to  a  question  which  I  do  not  think  is 
material  for  the  present  controversy,  and  I  pass  on  to  the  paragraph 
beginning : — 

'^  The  American  Minister  states  in  his  despatch  that  ^  the  fishermen 
of  the  United  States  believe  (and  it  woula  seem  they  are  right  in 
their  opinion  if  uniform  practice  be  evidence  of  correct  construction) 
that  they  can  with  propriety  take  fish  anywhere  on  the  coasts  of  the 
British  provinces,  it  not  nearer  than  three  marine  miles  to  land.' 

"  This  from  the  general  context  of  Mr.  Stevenson's  note  evidently 
means,  within  three  miles  of  the  indents  of  the  shore,  *  the  uniform 
practice '  alluded  to  by  that  gentleman  is  a  practice  which  has  always 
been  resisted  by  the  authorities  of  this  colony,  although  it  is  difficult 
with  an  extended  coast  and  inadequate  means  of  protection  entirely 
to  suppress  it." 

Then  he  goes  on  to  controvert  other  portions  of  Mr.  Stevenson's 
despatch,  but  I  do  not  think  it  necessary  to  read  all  this  to  the  Court, 
because  it  has  been  put  and  will  again  be  put  in  the  form  of  viva  voce 
argument  before  the  Board.  The  portion  of  the  Argument  relating 
to  the  Straits  of  Canso  I  need  not  read  at  all.  There  is  only  the 
concluding  portion  of  this  despatch  on  p.  130  to  which  I  need  call  the 
attention  of  the  Court : — 

"  With  re^rd  to  the  Convention  of  1818,  it  is  I  think  apparent 
(from  the  history  of  the  transaction  as  given  by  Mr.  Rush  in  his 
Memoirs,  chap.  19 ;  pags  400)  that  at  the  time  it  was  concluded,  the 
American  Plenipotentiaries  acting  on  wrong  information  derived 
from  their  own  fishermen^  believed^  that  in  renouncing  forever  the 
liberty  of  fishing  within  three  miles  of  any  part  of  the  coasts  of 
British  America,  where  the  right  of  fishing  is  not  guaranteed  to  them 
by  the  terms  of  the  said  Convention,  they  did  not  in  reality  relinquish 
the  advantages  to  be  derived  from  these  fisheries,  for  th^y  supposed 
the  whole  fishing  ground  on  the  coast  of  Nbva  Scotia  to  extend  to  a 
greater  distance  than  three  miles  from  the  land^ 

What  is  meant  by  that  is  that  they  believed  it  to  be  at  a  greater  dis- 
tance than  3  miles  from  the  land. 

"  The  Plenipotentiaries  however  acted  on  bad  information,  and 
were  mistaken,  beyond  three  miles  from  the  land,  very  few  if  any 
herring  or  mackerel,  the  chief  objects  of  pursuit  are  to  be  caught^  and 
the  natives  of  the  United  States  are  now  consequently  disappointed 
and  discontented  at  not  continuing  to  enjoy  that  wh.  they  had  as  they 
conceived  only  apparently  covenanted  to  give  up. — ^Mr.  Rush  in  his 
Memoirs,  page  400,  cap :  19  claims  credit  tor  his  astuteness  in  regard 
to  this  arrangement  and  the  introduction  into  the  treaty  of  a  clause 
not  found  in  the  British  contreprojet  in  the  following  words: 

" '  It  was  by  our  act  that  the  United  States  renounced  the  right  to 
the  fisheries  not  guaranteed  to  them  by  the  Convention. — That  clause 
did  not  find  a  place  in  the  British  contreprojet.  We  deemed  it 
proper  under  a  threefold  view ;  first,  to  exclude  the  implication  of  the 
fisheries  secured  to  us  being  a  new  grant ;  secondly,  to  place  the  rights 
secured  and  renounced  on  the  same  footing  of  permanence;  thirdly, 
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that  it  mig^t  expressly  appear  that  our  renunciation  was  limited  to 
three  miles  fm  the  coast&'     This  last  point  we  deemed  of  the  more 


Labrador  it  was  ahnost  universaUy  close  in  with  the  coast.' — 

^  Whatever  the  true  construction  of  the  treaty  may  be,  and  I  cannot 
but  conceive  that  that  construction  must  be  ascertained,  not  by  negoti- 
ation, but  in  the  courts  of  law.  Her  Majesty's  subjects  in  this  province 
will  willingly  abide  by  it,  and  in  like  manner  I  cannot  doubt  but  that 
any  course  Her  Majesty's  Govt,  may  deem  it  expedient  to  follow  with 
regard  to  the  above  treaty  will  be  cheerfully  acquiesced  in  by  the 
people  of  Nova  Scotia  who  feel  assured  that  in  a  mattter  of  such 
vital  importance  to  their  future  prosperity,  the  conduct  of  the  mother 
country  will  be  guided  by  principles  of  equity  and  a  due  regard  to  the 
interests  of  her  offspring  wherever  those  interests  ought  in  justice  to 
be  upheld.'' 

Lord  Falkland  had  before  he  wrote  that  despatch,  which  I  have  read 
(as  it  is  the  answer  to  Mr.  Stevenson's  despatch  to  Lord  Palmerston), 
written  on  the  28th  April  in  the  same  year,  asking  that  the  opinion 
of  the  Law  Officers  should  be  taken  upon  the  point.  That  letter  of 
Lord  Falkland  will  be  found  in  the  Appendix  to  the  United  States 
Case,  vol.  ii,  at  p.  1043.  It  is  a  short  letter,  and  encloses  a  case 
84  for  the  opinion  of  the  Law  Officers,  and  in  the  last  sentence  of 
letter  Lord  Falkland  says: — 


"  I  shall  feel  obliged  by  your  lordship's  allowing  the  opinion  of  the 
Crown  officers  to  be  taken  on  the  said  case,  and  I  am  authorized  by 
the  House  of  Assembly  here  to  defray  any  expense  that  may  be  in- 
curred in  obtaining  such  opinion." 

The  Case  is  enclosed.  It  is  set  out  at  pp.  1044  to  1046  of  this 
Appendix. 

There  is  one  statement  in  it  at  the  bott(»n  of  p.  1045  and  the  top 
of  p.  1046  upon  whidi  the  United  States  Argument  has  made  a  com- 
ment I  will  read  the  passage  and  read  the  comment,  and  point  out 
that,  on  my  submission,  the  comment  is  unnecessary  and  hardly 
justified. 

The  sentence  is  merely  this : — 

"In  the  Bay  of  Fundy,  St.  Mary's  Bay,  and  the  Gut  of  Canso, 
Americans  conduct  the  Fishery," 

and  so  on. 

Well,  in  the  United  States  Argument  at  p.  165,  after  citing  that 
passage  at  the  top  of  the  page  in  the  printed  Argument  of  the  United 
States,  they  say : — 

"Here  is  an  admission  that  the  Americans  conducted  the  fishery 
in  the  Bay  of  Fundy ;  and  indeed  it  has  been  beyond  any  doubt  estab- 
lished that  American  vessels  had  frequented  in  great  numbers  the 
Bay  of  Fundy." 
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Yes,  Mr.  President,  but  this  was  written  in  1841,  and  the  very  occa- 
sion for  taking  the  opinion  of  the  Law  Officers  was  that  since  the 
migration  of  the  mackerel  from  the  American  coasts  the  American 
fishermen  had  found  it  worth  their  while  to  come  to  the  coast  of  the 
liritish  possessions,  to  the  Bay  of  Fundy  amongst  other  places,  and 
this  passage  is  merely  stating  the  undoubted  fact  that  since  1836  the 
American  fishermen  had  come  there,  the  fact  which  had  given  rise 
to  the  conflict  of  opinion  between  the  two  Grovemments  as  to  their 
right  to  do  so.  The  case  states  the  facts  generally,  and  the  opinion 
of  the  Law  Officers  will  be  found  at  p.  1(M:6  and  the  following  pages. 
Tt  is  enclosed  in  a  despatch  from  Lord  Stanley  to  Lord  Falkland.  He 
acknowledges  the  receipt  of  the  despatch  and  the  enclosed  papers, 
and  then  goes  on  near  the  top  of  p.  1047 : — 

"  I  enclose  for  your  information  a  copy  of  the  Report,  which  on  the 
30th  August  was  received  from  the  Queen's  Advocate  and  Her  NLeej- 
esty's  Attorney-General,  on  the  case  drawn  up  by  your  lordship;" 
since  that  date  the  subject  has  frequently  engaged  the  attention  of 
myself  and  my  coUea^es,  with  the  view  of  adopting  further  meas- 
ures if  necessary,  for  tne  protection  of  British  interests  in  accordance 
with  the  law  as  laid  down  in  the  enclosed  Report.  We  have,  how- 
ever, on  full  consideration  come  to  the  conclusion,  as  regards  the 
fisheries  of  Nova  Scotia,  that  the  precautions  taken  bv  the  provincial 
legislature  appear  adequate  to  the  purpose,  and  that  being  now  prac- 
tically acquiesced  in  oy  the  Americans,  no  further  measures  are 
required." 

And  then  follows  the  opinion.  I  need  not  read  the  whole  of  it,  but 
I  should  like  to  read  a  paragraph  which  is  at  the  top  of  p.  1048, 
which  deals  with  the  question  of  measuring  from  headland  to  head- 
land : — 

"  Except  within  certain  defined  limits  to  which  the  query  put  to  us 
does  not  apply,  we  are  of  opinion  that  by  the  terms  of  the  Treaty, 
American  citizens  are  excluded  from  the  riffht  of  fishing  within  three 
miles  of  the  coast  of  British  America,  and  that  the  prescribed  dis- 
tance of  three  miles  is  to  be  measured  from  the  headlands  or  extreme 
points  of  land  next  the  sea  of  the  coast  or  of  the  entrance  of  the  Bays, 
and  not  from  the  interior  of  such  Bays  or  indents  of  the  coast,  and 
consequently  that  no  right  exists  on  the  part  of  American  citizens  to 
enter  the  Bays  of  Nova  Scotia  there  to  take  fish,  although  the  fishing 
being  within  the  Bay  may  be  at  a  greater  distance  than  three  miles 
from  the  shore  of  the  Bay,  as  we  are  of  opinion  the  term  headland  is 
used  in  the  Treaty  to  express  the  part  of  land  we  have  before  men- 
tioned, excluding  the  interior  of  the  Bays  and  the  indents  of  the 
coast." 

Well,  the  word  "  headland  "  does  not  occur  in  the  treaty.  That  is 
a  slip.  How  that  got  into  the  opinion  I  do  not  know.  No  explana- 
tion has  been  suggested.  But,  the  passage,  of  course,  is  not  in  the 
slightest  degree  necessary  for  the  opinion,  and  the  opinion  of  the  Law 
Officers  is  that,  in  the  case  of  a  bay,  you  take  it  from  headland  to 
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headland.  Of  course,  the  question  might  remain  as  to  what  was  a 
bay  for  this  purpose.  For  instance,  you  mi^t  have,  as  you  have  on 
the  northern  coast  of  Prince  Edward  Island,  a  very  shallow  depres- 
sion in  the  coast  from  North  Cape  at  the  one  end  of  Prince  Edward 
Island  to  the  cape  at  the  south-eastern  end  of  Prince  Edward  Island. 

Between  these  two  points  there  is  a  shallow  depression,  which 
85       is  not  usually  spoken  of  as  a  bay,  and  I  do  not  think  appears 

as  a  bay  upon  the  map,  but  it  did  give  rise,  in  one  individual 
case,  to  a  certain  controversy  upon  the  point,  just  as  a  similar  depres- 
sion of  the  coast  of  Cape  Breton  gave  rise  to  a  question  between  the 
two  Governments  as  to  a  seizure  which  there  took  plact^;  but  the 
opinion  of  the  Law  Officers  is  perfectly  clear,  that  in  their  view,  when 
you  are  dealing  with  a  bay,  you  must  measure  from  headland  to 
headland  and  take  your  3  miles  from  that  line. 

Then  the  opinion  goes  on  to  deal  with  the  navigation  of  the  Gut  of 
Ganso  with  which  I  need  not  trouble  the  Board,  nor  need  I  read  the 
paragraph  with  reference  to  the  right  to  land  on  the  Magdalen 
Islands.    The  sixth  answer  is  this : — 

"  By  the  Convention,  the  liberty  of  entering  the  Bays  and  Harbors 
of  Nova  Scotia  for  the  purpose  of  purchasing  wood  and  obtaining 
water,  is  conceded  in  general  terms,  unrestricted  by  any  condition 
expressed  or  implied,  limiting  it  to  vessels  duly  provided  at  the  com- 
mencement of  the  voyage ;  and  we  are  of  opinion  that  no  such  condi- 
tion can  be  attached  to  the  enjoyment  of  the  liberty." 

That  refers  to  a  point,  that  if  a  vessel  came  in  after  wood  and 
water,  in  the  opinion  of  the  Colonial  Court,  she  was  not  entitled  to 
enjoy  the  liberty  reserved  by  the  treaty  for  such  purposes,  unless  she 
had  started  sufficiently  equipped  at  the  commencement  of  her  voy- 
age. The  Law  Officers  upon  that  point  decided  adversely  to  the  con- 
tention which  had  been  set  up  in  the  colonies  against  the  United 
States  fishermen,  and  held  that  the  United  States  fishermen  were  en- 
titled to  the  privilege,  whether  or  not  they*  had,  in  the  opinion  of  the 
Colonial  Court,  started  adequately  provided,  at  the  commencement 
of  their  voyage. 

There  followed,  in  the  year  1848,  the  seizure  of  the  "  Washington," 
on  the  10th  May.  That  seizure  took  place  in  the  Bay  of  Fundy,  op- 
posite Annapolis.  Annapolis,  the  Court  are  aware,  is  some  little  way 
up  on  the  southern  coast  of  the  Bay  of  Fundy,  well  above  the  point 
at  which  Briar  Island  is  situated,  and  well  above  the  line  from  Briar 
Island  to  the  Island  of  Manan,  which  constitutes  the  mouth  of  the 
Gulf.  That  seizure  formed  the  subject  of  a  correspondence,  and  ulti- 
mately of  an  arbitration,  which  was  not  decided  until  the  year  1856 — 
an  arbitration  in  which  the  two  arbitrators  appointed,  one  by  the 
United  States  and  the  other  by  Great  Britain,  differed,  and  in  which 
the  umpire,  Mr.  Bates,  who  was  a  banker,  decided  against  the  validity 
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of  the  seizure,  on  the  ground  that  he  thought  that  the  Bay  of  Fundy 
must  be  regarded  as  having  one  of  its  headlands  in  the  State  of  Maine 
and  the  other  only  in  British  territory.  That  formed  the  chief 
ground  of  the  dicision,  as  I  think  I  shall  be  able  to  show  the  Court 
when  we  oome  to  that  arbitration,  so  far  as  it  is  necessary  to  deal 
with  it. 

The  correspondence  which  passed  with  reference  to  the  seizure  of 
the  "  Washington  "  is  a  correspondence  to  which  I  must  very  briefly 
invite  the  attention  of  the  Court,  because  the  contentions  put  for- 
ward are  of  some  importance. 

Mr.  Everett  writes  to  Lord  Aberdeen,  on  the  10th  August,  1843,  a 
letter  which  will  be  found  at  p.  130  of  the  Appendix  to  the  British 
Case.    He  says: — 

"  It  appears  from  the  deposition  of  William  Bragg,"  (after  re- 
ferring to  the  seizure  of  the  Washington  ')  "  a  seaman  on  board  the 
*  Washington,'  that  at  the  time  of  her  seizure  she  was  not  within  ten 
miles  of  the  coast  of  Nova  Scotia." 

Then  he  quotes  the  first  article  and  says: — 

"  By  the  first  article  of  the  Convention  above  alluded  to,  the  United 
States  renounce  any  liberty  heretofore  enjoyed  or  claimed  by  their 
inliabitants  to  take,  dry,  or  cure  fish  on  or  within  three  marine  miles 
of  any  of  the  coasts  of  Her  Majesty's  dominions  in  America,  for 
which  express  provision  is  not  made  in  the  said  article.  This  renun- 
ciation is  the  only  limitation  existing  on  the  right  of  fishing  upon 
the  coasts  of  Her  Majesty's  dominions  in  America  secured  to  the  peo- 
ple of  the  United  States  by  the  third  article  of  the  Treaty  of  1783." 

It  is  pointed  out  in  the  despatch  dealing  with  that  letter  of  Mr. 
Everett  that  the  language  of  the  treaty  is  not  accurately  quoted,  and 
it  is  within  three  miles  not  only  of  the  coasts  but  also  of  the  bays. 
Then  Mr.  Everett  goes  on : — 

"  The  right,  therefore,  of  fishing  on  any  part  of  the  coast  of  Nova 
Scotia,  at  a  greater  distance  than  three  miles,  is  so  plain  that  it  would 
be  difBcult  to  conceive  on  what  ground  it  could  be  drawn  in  question 
had  not  attempts  been  already  made  by  the  provincial  authorities  of 
Her  Majesty's  colonies,  to  interfere  with  its  exercise.  These  attempts 
have  formed  the  subject  of  repeated  complaints  on  the  part  of  the 
Government  of  the  United  States,  as  will  appear  from  several  notes 
addressed  by  the  predecessor  of  the  undersigned  to  Lord 
Palmerston." 

86  I  do  not  know  that  I  need  read  the  rest  of  the  letter,  which 

argues  with  regard  to  the  circumstances  of  the  seizure  of  the 
"  Washington."  Then,  on  the  17th  October,  1843,  Lord  Falkland,  the 
Governor  of  Nova  Scotia,  writes  to  Lord  Stanley  with  reference  to 
this  case.  At  the  bottom  of  p.  131,  he  transmits  a  report  of  the  At- 
torney General  of  Nova  Scotia,  explaining  the  grounds  on  which  the 
vessel  was  captured,  and  a  copy  of  the  despatch  of  the  8th  May,  1841, 
being  the  despatch  which  I  have  already  read  to  the  Court     Then 
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he  goes  on  to  refer  to  the  opinion  of  the  English  Law  OiBoers  which, 
at  his  request,  was  obtained  and  transmitted  to  him,  and  proceeds 

thus: — 

"  It  is  worthy  of  remark  that  the  American  Government,  or  even 
any  American  citizen,  can  settle  the  point  in  dispute  at  any  time,  by 
appealing  to  the  Courts  of  Law  ;  but  the  trespassers  on  our  fishing 
grounds  prefer  invokii^  the  protection  of  their  Ambassador,  and 
marging  the  provincial  authorities  with  impropriety  of  conduct, 
whicJb  impropriety,  if  any  exists,  is.  in  the  present  instance  at  least, 
solely  attributable  to  the  reliance  ox  those  authorities  on  the  opinion 
of  the  English  Crown  Officers. 

"  Mr.  Everett  says  '  it  is  believed  that  no  such  construction  as  that 
now  sought  to  be  put  on  the  terms  of  the  Convention  was  set  up  by 
the  provincial  autnorities  for  several  years  after  the  negotiation  of 
that  instrument.'  But  his  Excellency  is  mistaken  on  that  point,  as  I 
have  already  shown  in  the  Despatch,  No.  75,  which  accompanies  this." 

That  is  the  despatch  which  will  be  found  at  p.  127,  being  the 
despatch  of  the  8th  May. 

^'  Mr.  Everett  complains  of  ^  the  harsh  measure  of  proceeding  to 
'  the  capture '  of  the  vessels  of  a  friendly  power  for  taking  a  few  fish 
within  limits  alleged  to  be  forbidden,  although  allowed  by  the  express 
terms  of  the  treaty^  tkus  assuming  the  point  at  issue,  in  contradt€tio7i 
to  the  judgmerit  of  Dr.  Dodson  and  Sir  Thom/is  Wilde. 

"  In  conclusion  I  deem  it  my  duty,  as  the  advocate  of  the  interests 
of  the  province  of  Nova  Scotia,  to  state  to  your  Lordship  in  the  most 
forcible  terms  that  the  cession  of  the  right  of  fishery,  to  the  extent 
claimed  by  the  American  Minister  (that  is  to  say,  within  the  head- 
lands of  the  bays  and  harbours  of  Nova  Scotia  when  those  bays  or 
harbours  shall  exceed  three  miles  in  depth)  would,  although  appar- 
ently tr^ted  by  his  Excellency  as  a  matter  of  small  moment,  be  nearly 
destructive  of  a  branch  of  commerce  the  prosperity  of  which  is  of  the 
utmost  importance  to  the  welfare  of  this  colony,  and,  that  such  a 
measure  would  be  viewed  with  extreme  apprehension  by  all  classes  of 
its  inhabitants." 

On  p.  182  and  133  will  be  found  the  answer  which  Lord  Aberdeen 
sent  to  Mr.  Everett  on  the  15th  April,  1844.  He  states  the  nature  of 
Mr.  Everett's  complaint,  and  then  at  the  top  of  p.  133,  he  says : — 

^  Mr.  Everett,  in  submitting  this  case,  does  not  cite  the  words  of 
the  treaty,  but  states  in  genenu  terms  that,  by  the  first  article  of  said 
treaty  the  United  States  renounce  any  liberty  heretofore  enjoyed  or 
claimed  by  their  inhabitants  to  take,  dry  or  cure  fish  on  or  within 
three  nciiles  of  any  of  the  coasts  of  her  Majesty's  dominions  in 
America.  Upon  reference,  however,  to  the  words  of  the  treaty,  it 
will  be  seen  that  American  vessels  have  no  right  to  fish,  and  indeed 
are  expressly  debarred  from  fishing  in  any  bay  on  the  coast  of  Nova 
Scotia?' 

Then  he  quotes  the  terms  of  the  article  and  says : — 

"It  is  thus  clearly  provided  that  American  fishermen  shall  not 
take  fish  within  three  marine  miles  of  any  bay  of  Nova  Scotia,  &c. 
If  the  treaty  was  intended  to  stipulate  simply  that  American  fisher- 
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men  should  not  take  fish  within  three  miles  of  the  coast  of  Nova 
Scotia,  &c.,  there  was  no  occasion  for  using  the  word  '  bay '  at  all. 
But  the  proviso  at  the  end  of  the  article  shows  that  the  word  "  bay  " 
was  used  designedly ;  for  it  is  expressly  stated  in  that  proviso,  that 
under  certain  circumstances  the  American  fishermen  mav  enter  hays^ 
by  which  it  is  evidently  meant  that  they  may,  under  those  circum- 
stances, pass  the  sea-line  which  forms  the  entrance  of  the  bay.  The 
undersigned  apprehends  that  this  construction  will  be  admitted  by 
Mr.  Everett. 

"  That  the  Washington  was  found  fishing  within  the  Bay  of  Fundy 
is,  the  undersigned  believes,  an  admitted  fact,  and  she  was  seized 
accordingly." 

Then  Mr.  Everett  writes  back,  in  answer  to  that,  a  despatch  which 
begins  on  p.  133.  I  pass  over  all  the  earlier  parts  of  it,  and  proceed 
to  the  discussion  on  p.  134.  He  refers  to  the  history  of  the  treaty, 
and  quotes  the  terms  of  the  renunciation  clause  on  the  middle  of  that 
p.  134,  and  then  goes  on  thus : — 

"  The  existing  doubt  as  to  the  construction  of  the  provision  arises 
from  the  fact  that  a  broad  arm  of  the  sea  runs  up  to  the  northeast, 
between  the  provinces  of  New  Brunswick  and  ifova  Scotia.  This 
arm  of  the  sea  being  commonlv  called  the  Bay  of  Fundy,  though  not 
in  reality  possessing  all  the  characters  usually  implied  by  the 
87  term  '  bay,  has  of  late  years  been  claimed  by  the  provincial 
authorities  of  Nova  Scotia  to  be  included  among  ^  the  coasts, 
bavs,  creeks,  and  harbors  forbidden  to  Ainerican  fishermen.' 

"An  examination  of  the  map  is  sufficient  to  show  the  doubtful 
nature  of  this  construction.  It  was  notoriously  the  object  of  the 
article  of  the  treaty  in  question  to  put  an  end  to  the  difficulties  which 
had  grown  out  of  the  operations  of  the  fishermen  from  the  United 
States  along  the  coasts  and  upon  the  shores  of  the  settled  portions 
of  the  country,  and  for  that  purpose  to  remove  their  vessels  to  a 
distance  not  exceeding  three  miles  from  the  same.  In  estimating  this 
distance,  the  undersigned  admits  it  to  be  the  intent  of  the  treaty,  as 
it  is  itself  reasonable,  to  have  regard  to  the  general  line  of  the  coast; 
and  to  consider  its  bays,  creeks  and  harbors,  that  is,  the  indentations 
usually  so  accounted^  as  included  within  that  line.  But  the  under- 
signed cannot  admit  it  to  be  reasonable,  instead  of  thus  following  the 
general  directions  of  the  coast,  to  draw  a  line  from  the  south-western- 
most point  of  Nova  Scotia  to  the  termination  of  the  northeastern 
boundary  between  the  United  States  and  New  Brunswick,  and  to 
consider  the  arms  of  the  sea  which  will  thus  be  cut  off,  and  which 
cannot,  on  that  line  be  less  than  sixty  miles  wide,  as  one  of  the  baj^s 
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Brunswick  falls.  It  is  just  a  very  little  way  up  the  Gulf,  and  I 
doubt  whether  it  is  possible,  on  any  reasonable  ^stem  of  measure- 
ment, to  get  anything  like  a  distance  of  60  miles  from  the  point  on 
the  south  side  of  the  mouth  of  the  Bay  of  Fundy  to  the  spot  where 
the  boundary  between  New  Brunswick  and  the  State  of  Maine  is. 
That  boundary  is  close  to  the  town  marked  as  St.  Andrews,  in 
Passamaquoddy  Bay;  but  before  you  get  to  that  you  come  to  the 
Island  of  Grand  Manan,  which  is  British  territory,  and  the  distance 
from  Briar  Island  to  the  Island  of  Grand  Manan,  is  only  28^  miles. 
But  I  do  not  pursue  that  controversy.  What  I  wish  to  point  out  is 
that  Mr.  Everett  does  not  here  contend  for  a  line  which  is  to  follow 
the  sinuosities  of  the  coast.  He  says:  That  in  estimating  the  dis- 
tance of  three  miles,  he  admits  it  to  be  the  intent  of  the  treaty,  as  it 
is  itself  reasonable,  to  have  regard  to  the  general  line  of  the  coast, 
and  to  consider  its  bays,  creeks,  and  harbours,  that  is,  the  inden- 
tations usually  so  accounted,  as  included  within  that  line.  And 
then  he  goes  on  to  give  his  reasons,  which,  I  think,  were  open  to 
such  criticism  as  I  have  barely  glanced  at  for  considering  that  the 
Bay  of  Fundy  was  not  a  bay  within  the  meaning  of  the  rule.  What 
I  do  call  attention  to  is  this,  that  there  is  not  a  suggestion  here  in 
this  letter  of  Mr.  Everett  as  to  the  clear,  definite  understanding 
which  is  emphasized  repeatedly  in  the  printed  Argument  of  the 
United  States,  at  the  time  of  the  negotiation  of  the  treaty,  that  the 
term  "  bays "  applied  only  to  bays  the  mouths  of  which  were  not 
more  than  six  miles  wide.  There  is  no  allusion  to  any  doctrine  of 
that  kind;  and  I  think  it  is  a  fair  observation  that  if  there  had 
been  any  such  well-known  understanding  it  certainly  would  not 
have  escaped  the  attention  of  the  officials  of  the  American  Govern- 
ment who  were  engaged  on  this  matter  in  helping  Mr.  Everett  when 
this  despatch  was  sent.  On  the  contrary,  Mr.  Everett  lays  down 
a  doctrine  which  really  does  not  differ  very  much  from  that  of  the 
English  Law  Officers  in  the  opinion  sent  to  Lord  Falkland.  The 
English  Law  Officers  there  did  not  say  what  was  a  bay.  They 
said  you  measure  from  headland  to  headland.  Mr.  Everett  says 
the  same  thing.  But  the  difference  between  Mr.  Everett  and  the 
colonial  authorities  seems  to  be  as  to  whether  or  not  the  Bay  of 
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hold  themselves  from  the  colonial  coasts  and  bays  is  three  miles. 
But,  owing  to  the  peculiar  configuration  of  these  coasts,  there  is  a 
succession  of  bays  indenting  the  shores  both  of  New  Brunswick  and 
Nova  Scotia,  within  the  Bay  of  Fundy.  The  vessels  of  the  United 
States  have  a  general  right  to  approach  all  the  bays  in  Her  Majesty's 
colonial  dominions  within  any  aistance  not  less  than  three  miles — 
a  privilej^e  from  the  enjoyment  of  which  they  will  be  wholly  ex- 
cluded— ^m  this  part  of  the  coast,  if  the  broad  arm  of  the  sea  which 
flows  up  between  New  Brunswick  and  Nova  Scotia  is  itself  to  be 
considered  one  of  the  forbidden  bays. 

"  Lastly — and  this  consideration  seems  to  put  the  matter  bevond 
doubt — the  construction  set  up  by  Her  Majesty's  colonial  authori- 
ties  " 

88  The  Court  observes  that  there  is  an  insistence  in  the  en- 

deavour to  separate  the  colonial  authorities  from  the  home 
government— 

^'  would  altogether  nullify  another,  and  that  a  most  important^  stipu- 
lation of  the  treaty,  about  which  there  is  no  controversy,  viz.,  the 
privil^e  reserved  to  American  fishing  vessels  of  taking  shelter  and 
repairing  damages  in  the  bays  within  which  they  are  forbidden  to 
fish.  There  is,  of  course,  no  shelter  nor  means  of  repairing  damages 
for  a  vessel  entering  the  Bay  of  Fundy  in  itself  considered.  It  is 
necessary,  before  relief  or  succor  of  any  kind  can  be  had,  to  traverse 
that  broad  arm  of  the  sea  and  reach  the  bays  and  harbors,  properly 
so  called,  which  indent  the  coast,  and  which  are  no  doubt  the  bays 
and  harbors  referred  to  in  the  convention  of  1818.  The  privilege 
of  entering  the  latter  in  extremity  of  weather,  reserved  by  treaty, 
is  of  the  utmost  importance.  It  enables  the  fishermen,  whose  equi- 
page is  always  very  slender  (that  of  the  '  Washington '  was  four  men 
all  told)  to  pursue  his  laborious  occupation  with  comparative  safety, 
in  the  assurance  that  in  one  of  the  sudden  and  dangerous  changes  ox 
weather  so  frequent  and  so  terrible  on  this  iron  bound  coast,  he  can 
take  shelter  in  a  neighbouring  and  friendly  port.  To  forbid  him  to 
approach  within  thirty  miles  of  that  port,  except  for  shelter  in  ex- 
tremity of  weather,  is  to  forbid  him  to  resort  there  for  that  purpose. 
It  is  keeping  him  at  such  a  distance  at  sea  as  wholly  to  destroy  the 
value  of  the  privilege  expressly  reserved." 

With  all  respect,  I  submit  that  the  argument  in  that  paragraph  is 
not  a  sound  one.  The  question  is  raised  about  the  right  of  fishing, 
and  if  the  right  of  fishing  is  not  conferred  within  the  Bay  of  Fundy, 
it  follows  they  must  fish  elsewhere ;  and  then  they  will  go  into  any 
bay  for  shelter  which  is  within  the  right.  They  have  the  right  to  go 
into  the  Bay  of  Fundy  for  shelter,  and  to  go  through  that  bay  to  any 
interior  bay  which  might  afford  more  complete  shelter  than  the  Bay 
of  Fundy  does.  But  the  argument  that  because  they  cannot  fish  in 
the  Bay  of  Fundy  they  were  excluded  from  taking  belter  in  any  of 
the  interior  bays  is  one,  I  submit,  which  really  has  no  sound  founda- 
tion in  point  of  principle.  Then  Mr.  Everett  goes  on — and  this  is 
the  last  extract  I  shall  read : — 

"  In  fact  it  would  follow,  if  the  construction  contended  for  by  the 
Briti^  colonial  authorities  were  sustained,  that  two  entirely  diflferent 
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limitations  would  exist  in  reference  to  the  ri^ht  of  shelter  reserved 
to  American  vessels  on  the  shores  of  Her  Majesty's  colonial  posses- 
sions. They  would  be  allowed  to  fish  within  three  miles  of  the  place 
of  shelter  along  the  greater  part  of  the  coast;  while  in  reference 
to  the  entire  extent  of  shore  within  the  Bay  of  Fundy  they  would  be 
wholly  prohibited  from  fishing  alonff  the  coast,  and  would  be  kept 
at  a  distance  of  twenty  or  thirty  miles  from  any  place  of  refuge  in 
case  of  extremity." 

There  is  certainly  no  principle  which  renders  such  a  construction 
proper.    I  shall  not  repeat  what  I  have  already  said  upon  this  point. 

I  am  not  concerned  to  argue  at  length  with  regard  to  the  Bay  of 
Fundy,  because,  as  the  Court  will  presently  find,  the  British  Govern- 
ment, for  the  sake  of  promoting  good  feeling,  gave  up  their  conten- 
tion as  to  the  Bay  of  Fundy  itself,  while  reserving  all  other  rights, 
and  in^sting  on  their  contention  with  regard  to  the  other  bays  upon 
the  coast.  I  have  dealt  with  these  letters  only  so  far  as  they  throw 
any  light  on  the  principle  involved  in  the  question  with  regard  to 
bays  generally.  I  should  have  remarked  that  the  letter  at  the  bottom 
of  p.  135  shows  the  care  with  which  Mr.  Everett's  despatch  was  pre- 
pared, because  there  is  a  letter  stating  that : — 

"  The  President  is  perfectly  satisfied  with  the  manner  in  which  you 
have  presented  the  case  of  the  American  vessel  Washington,  .... 
and  with  the  argument  on  the  main  question  contained  in  your 
note " 

referring  to  the  note  from  which  I  have'  just  read  extracts  to  the 
Court.  And  that  note  does  not  contain  an  allusion  to  this  under- 
standing of  which  we  have  heard  so  much,  alleged  to  have  existed 
at  the  time  the  treaty  was  negotiated,  to  the  effect  that  only  bays  not 
more  than  6  miles  wide  at  the  mouth  were  bays  for  the  purpose  of 
the  treaty. 

Lord  Falkland,  at  p.  136,  writes  a  letter  to  Lord  Stanley,  and  says, 
under  date  of  the  17th  September,  1844,  after  acknowledging  the 
despatch  and  the  representation  from  Mr.  Everett : — 

"  Your  Lordship  likewise  informs  me  that  Lord  Aberdeen  is  well 
disposed,  on  mature  consideration,  to  relax  the  strict  rule  which  has 
hitherto  been  declared  applicable  to  American  vessels  found  fishing 
within  the  limits  of  the  Bay  (but  without  renouncing  the  right  of 
Great  Britain  to  consider  the  Bay  of  Fundy  as  distinguished  from 
the  ocean)    provided  the  fishermen  of  the  United   States  do  not 

approach  within  three  miles  of  any  inlet  within  the  bay,  or 
89        within  three  miles  of  the  coast,  and  you  do  me  the  honour  to 

require  my  unreserved  opinion  upon  Lord  Aberdeen's  pro- 
posal." 

Then  he  refers  to  the  seizure  of  the  "  Washington,"  what  Mr. 
Everett  had  complained  of,  and  goes  on  thus : — 

"  In  respect  to  the  expediency  of  relaxing  the  strict  rule  which  has 
hitherto  been  declared  applicable  to  American  vessels  found  fishing 
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within  the  limits  of  the  Bay  of  Fiindy,  I  have  found  it  difficult  to 
arrive  at  a  conclusion,  because  although  some  members  of  the 
Executive  Council  believe,  with  myself,  that  such  a  concession,  pro- 
vided it  led  to  no  other  of  a  like  nature,  would  not  be  productive  of 
injury  to  Nova  Scotia,  and  might  in  fairness  be  grantea,  other  mem- 
bers of  the  board,  among  whom  is  the  Attorney  Genend,  entertain 
a  strong  opinion  to  the  contrary. 

"  When  however  I  perceive  that  Mr.  Everett,  in  his  note  of  the 
25th  May  1844,  addressed  to  Lord  Aberdeen  admits  that  (in  estimat- 
ing the  distance  of  three  miles  from  the  ^ore  within  which  American 
fishermen  are  not  permitted  to  approach)  it  is  *  the  intent  of  the 
treaty,  as  it  is  in  itself  reasonable  to  have  regard  to  the  general  line 
of  the  coast  and  to  consider  its  bays  creeks  and  harbours,  that  is 
the  indentations  so  accounted,  as  included  within  that  line,'  which  I 
take  to  be  an  acquiescence  in  the  opinion  of  Messrs  Dodson  and  Wilde, 
that  the  distance  within  which  American  fishermen  must  not  ap- 
proach is  three  miles  from  a  line  drawn  from  headland  to  headland, 
taking  the  general  configuration  of  the  coast ;  I  cannot  but  conceive 
that  a  great  portion  of  what  I  have  contended  for,  (in  my  despatch 
No  75,  date  May  8th  1841,  addressed  to  Lord  John  Kussell)  on  the 
part  of  the  province,  is  conceded,  and  it  is  therefore  my  unreserved 
opinion,  provided  always  that  this  interpretation  of  Mr.  Everett's 
phraseology  be  correct,  that  that  which  is  now  asked  by  the  Ameri- 
cans may  De  granted,  without  evil  consequences,  if  due  care  be  taken 
that  no  further  pretensions  can  hereafter  be  founded  on  the  con- 
cession. 

'^  The  difficulties  to  be  apprehended  in  future,  if  the  arguments  of 
the  American  minister  are  yielded  to  on  the  present  occasion,  are  em- 
bodied in  a  paper  which  I  enclose  drawn  up  by  the  Attorney  General, 
to  which  I  Deg  very  earnestly  that  your  Lordship  and  Lord  Aberdeen 
will  direct  your  particular  attention." 

And  then  there  was  an  enclosed  memorandum  by  the  Attorney- 
General,  to  which  I  invite  the  attention  of  the  Court,  without  think- 
ing it  necessary  to  occupy  time  by  reading  it. 

Then,  the  next  letter  to  which  I  direct  attention  is  on  p.  140,  from. 
Mr.  Everett,  with  regard  to  the  seizure  of  the  "Argus."  The  "Argus  " 
was  captured  by  a  Nova  Scotia  schooner,  and  it  is  one  of  these  cases 
to  which  I  referred  just  now,  where  the  seizure  was  effected  within 
a  line  in  a  certain  sense  drawn  from  headland  to  headland.  The 
"Argus"  was  off  the  north-east  coast  of  Cape  Breton,  and  if  the 
Court  would  look  at  the  map  of  Cape  Breton,  they  will  see  Cape 
North,  and  then,  further  down  a  bit,  there  is  what  is  not  marked 
here  by  name,  a  promontory  by  Cow  Bay.  The  promontory  is  un- 
fortunately not  marked  here,  by  Cow  Bay,  but  it  is  here,  and  a  good 
deal  to  the  south,  and  a  line  had  been  drawn  from  Cape  North  which, 
as  the  Court  will  see,  would  enclose  a  space  of  sea  very  open  indeed, 
and  drawing  it  from  Cape  North  it  cleared  the  headland  to  the  south 
of  Aspy  Bay,  and  ran  down  to  the  projecting  point  away  to  the 
south,  in  the  vicinity  of  the  60th  degree  of  west  longitude.  * 

There  the  attempt  had  been  made  to  treat  that  open  space  of  water 
as  a  bay  within  the  meaning  of  the  treaty. 
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^  It  is  stated  by  the  Captain  of  the  ^ Argus '  that  the  Commander 
of  the  Nova  Scotia  schooner  by  which  he  was  captured  said  that  he 
was  within  three  miles  of  the  fine  beyond  which,  on  their  construc- 
tion of  the  treaty,  we  were  a  lawful  prize,  and  that  he  seized  us  to 
settle  the  question.'  ^ 

Then,  Liord  Aberdeen  writes  to  Mr.  Everett  on  the  10th  March, 
1845,  p.  141,  dealing  with  the  question  of  the  Bay  of  Fundy  and  the 
"  Washington  " : — 

^  In  acquitting  himself  of  this  duty,  the  undersized  will  not  think 
it  necessary  to  enter  into  a  lengthened  argument  in  reply  to  the  ob- 
servations which  have  at  different  times  been  submitted  to  Her 
Majesty's  Government  by  Mr.  Stevenson  and  Mr.  Everett,  on  the  sub- 
ject of  the  right  of  fishing  in  the  Bay  of  Fundy,  as  claimed  in  behalf 
of  the  United  States'  citizens.  The  undersigned  will  confine  himself 
to  stating  that  after  the  most  deliberate  reconsideration  of  the  sub- 
ject, and  with  every  desire  to  do  full  justice  to  the  United  States, 
and  to  view  the  claims  put  forward  on  behalf  of  the  United  States' 
citizens  in  the  most  favourable  light.  Her  Majesty's  government  are 
nevertheless  still  constrained  to  deny  the  right  of  United  States' 
citizens,  under  the  treaty  of  1818,  to  fish  in  that  part  of  the  Bay  of 
Fundy  which,  from  its  geographical  position,  may  properly  be  consid- 
ered as  included  within  the  British  possessions. 

"  Her  Majesty's  government  must  still  maintain,  and  in  this  view 
thejr  are  fortified  by  high  legal  authority,  that  the  Bay  of  Fundy 
is  rightfully  claimed  by  Great  Britain  as  a  Bay  within  the  mean- 
ing of  the  treaty  of  1818.  And  they  equally  maintain  the  position 
which  was  laid  down  in  the  note  of  the  undersigned,  dated  the 
90  15th  of  April  last,  that,  with  regard  to  the  other  bays  on  the 
British  American  coasts,  no  United  States'  fisherman  has,  un- 
der that  convention,  the  right  to  fish  within  three  miles  or  the 
entrance  of  such  bays  as  designated  by  a  line  drawn  from  headland 
to  headland  at  that  entrance. 

"  But  while  Her  Majesty's  Government  still  feel  themselves  bound 
to  maintain  these  positions  as  a  matter  of  right,  they  are  neverthe- 
less not  insensible  to  the  advantages  which  would  accrue  to  both 
countries  from  a  relaxation  of  the  exercise  of  that  right;  to  the 
United  States  as  conferring  a  material  benefit  on  their  filing  trade; 
and  to  Great  Britain  and  the  United  States,  conjointly  and  equally, 
by  the  removal  of  a  fertile  source  of  disagreement  between  them. 

"  Her  Majesty's  government  are  also  anxious,  at  the  same  time 
that  they  uphold  the  just  clainis  of  the  British  Crown,  to  evince  by 
every  reasonable  concession  their  desire  to  act  liberally  and  amicably 
towards  the  United  States. 

"The  undersigned  has  accordingly  much  pleasure  in  announcing 
to  Mr.  Everett,  the  determination  to  which  her  Majesty's  govern- 
ment have  come  to  relax  in  favour  of  the  United  States  fishermen, 
that  right  which  Great  Britain  has  hitherto  exercised,  of  excluding 
those  fishermen  from  the  British  portion  of  the  Bay  of  Fundy,  and 
they  are  prepared  to  direct  their  colonial  authorities  to  allow  hence- 
forward the  United  States  fishermen  to  pursue  their  avocations  in 
any  part  of  the  Bay  of  Fundy,  provided  they  do  not  approach,  ex- 
cept in  the  cases  specified  in  the  treaty  of  1818,  within  three  miles 
of  the  entrance  of  any  bay  on  the  coast  of  Nova  Scotia  or  New 
Brunswick." 
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Then  there  is  a  letter  from  Mr.  Everett,  dated  the  25tii  March, 
1846,  at  p.  142,  in  which  he  refers  to  his  having  ^received  Lord  Aber- 
deen's note  announcing  this  relaxation,  although  Her  Majesty's  Gov- 
ernment adhered  to  their  view  on  the  question  of  right.  Mr.  Everett 
says: — 

"  I  thought  it  proper,  in  replying  to  Lord  Aberdeen's  note,  to 
recognise  in  ample  terms  the  liberal  spirit  evinced  by  Her  Majesty's 
Government,  in  relaxing  from  what  they  consider  their  righL  At 
the  same  time  I  felt  myself  bound  to  say  that  the  United  States 
could  not  accept  as  a  mere  favour  what  they  had  always  claimed  as  a 
matter  of  right,  secured  by  the  treaty." 

On  the  same  page  there  begins  a  letter  from  Mr.  Everett  to  Lord 
Aberdeen,  which  is  referred  to  in  that  which  I  have  just  read.  I 
shall  only  read  a  very  few  sentences  from  this  letter.  He  acknowl- 
edges Lord  Aberdeen's  concession  with  regard  to  the  Bay  of  Fundy 
and  then  goes  on,  at  the  middle  of  p.  143 : — 

"  While  he  desires,  however,  without  reserve^  to  express  his  sense 
of  the  amicable  disposition  evinced  by  Her  Majesty's  government  on 
this  occasion  in  relaxing  in  favour  ox  the  United  States  the  exercise 
of  what,  after  deliberate  reconsideration,  fortified  by  high  legal 
authority,  is  deemed  an  unquestioned  right  of  her  Majesty's  govern- 
ment, the  undersigned  would  be  unfaithful  to  his  duty  did  he  omit 
to  remark  to  Lord  Aberdeen  that  no  arguments  have  at  any  time 
been  adduced  to  shake  the  confidence  of  the  Government  of  the 
United  States  in  their  own  construction  of  the  treaty.  While  they 
have  ever  been  prepared  to  admit,  that  in  the  letter  of  one  expression 
of  that  instrument  there  is  some  reason  for  claiming  a  right  to  exclude 
United  States  fishermen  from  the  Bay  of  Fundy,  (it  bein^  difficult 
to  deny  to  that  arm  of  the  sea  the  name  of  ^  bay,'  which  long  geo- 
graphical usage  has  assigned  to  it,)  they  have  ever  strenuously  main- 
tained that  it  is  only  on  their  own  construction  of  the  entire  article 
that  its  known  design  in  reference  to  the  regulation  of  the  fisheries 
admits  of  being  carried  into  effect." 

At  the-  bottom  of  the  page  he  thus  refers  to  the  case  of  the 
"  Argus  " : — 

"Li  the  case,  however,  of  the  'Argus,'  which  was  treated  in  the 
note  of  the  imdersigned  of  the  9th  of  October,  the  capture  was  in  the 
waters  which  wash  the  north-eastern  coast  of  Cape  lireton,  a  portion 
of  the  Atlantic  ocean  intercepted  indeed  between  a  straight  line 
drawn  from  Cape  North  ta  the  northern  head  of  Cow  Bay,  but  pos- 
sessing none  of  the  characters  of  a  bay,  (far  less  so  than  the  Bay  of 
Fundy,)  and  not  called  a  '  bajr '  on  any  map  which  the  undersigned 
has  seen.  The  aforesaid  line  is  a  degree  of  latitude  in  length;  and 
as  far  as  reliance  can  be  placed  on  the  only  maps  (English  ones)  in 
the  possession  of  the  undersigned  on  which  this  coast  is  distinctly 
laid  down,  it  would  exclude  vessels  from  fishing  grounds  which  might 
be  thirty  miles  from  the  shore." 

Lord  Aberdeen,  on  p.  145,  replies  to  Mr.  Everett  and  says : — 

"  In  the  meantime,  however,  the  undersigned  thinks  it  expedient 
to  guard  himself  against  the  assumption  of  Mr.  Everett,  that  it  may 
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hare  been  his  intenticm  by  his  note  of  the  10th  ultimo^  to  include 
other  bays  on  the  coasts  of  the  British  North  American  provinces, 
in  the  relaxation  which  he  therein  notified  to  Mr.  Everett,  as  to  be 
applied  henceforward  to  the  Bay  of  Fundy.  That  note  was  intended 
to  refer  to  the  Bay  of  Fundy  alone.'* 

On  the  23rd  April  Mr.  Everett  writes  to  the  Secretary  of  State  for 
the  United  States  thus : — 

^  It  was  left  somewhat  uncertain  by  Lord  Aberdeen's  note  whether 
tliis  concession  was  intended  to  be  confined  to  the  Bay  of 
91  Fundy,  or  to  extend  to  other  portions  of  the  coast  of  the  Anglo- 
American  possessions,  to  which  the  principles  contended  for  by 
the  Grovemment  of  the  United  States,  equallv  apply,  and  particularly 
to  the  waters  on  the  north-eastern  shores  of  Cape  Breton,  where  the 
'Argus '  was  captured.  In  mv  notes  of  the  25th  ultimo  and  2d  in- 
stant, on  the  subject  of  the  '  Washington'  and  the  'Argus,'  I  was  care- 
ful to  point  out  to  Lord  Aberdeen  that  all  the  reasons  for  admitting 
the  right  of  Americans  to  fish  in  the  Bay  of  Fundy,  apply  to  those 
waters,  and  with  superior  force," 

As  regards  the  waters  where  the  ''Argus"  was  taken,  there  is  not 
and  was  not  any  real  controversy  at  all.  That  was  a  bay  of  a  very 
different  character  from  the  Bay  of  Fundy.  The  relaxation  made 
in  the  case  of  the  Bay  of  Fundy  was  expressed  by  Lord  Aberdeen  to 
be  absolutely  as  a  matter  of  good  feeling  with  the  view  of  promoting 
friendly  relations  between  the  two  countries,  reserving  the  absolute 
assertion  of  right,  and  stating  that  it  was  not  to  affect  the  case  of  any 
other  bay  on  the  coast.  Lord  Aberdeen  made  that  concession,  which 
was  a  very  considerable  one,  but  I  apprehend  that  it  is  not  necessary 
for  me,  in  pleading  before  such  a  Tribunal  as  this,  to  say  that  it 
might  be  a  most  mischievous  doctrine  if  it  were  to  be  suggested  by 
either  litigant  before  this  Tribunal  that  the  making  of  a  concession 
in  the  interest  of  good  feeling  was  to  be  used  as  an  argument  against 
the  nation  that  made  it,  and  to  be  turned  into  a  weapon  by  which 
further  concessions,  which,  it  might  be  said,  would  result  ihrom  the 
principle  that  had  been  contended  for  by  the  other  party  to  the  dis- 
pute, might  follow.  Lord  Aberdeen  showed  a  friendly  disposition, 
a  disposition  which  was  shared  by  Lord  Falkland,  the  Governor  of 
Nova  Scotia,  and  a  disposition  which  Lord  Falkland  felt  all  the  more 
at  liberty  to  yield  to  in  view  of  the  concession  which  he  considered, 
and  jtistly  considered,  Mr.  Everett  had  made  in  the  direction  of  the 
principle  contended  for  by  Great  Britain  as  to  how  the  rest  of  the 
coast  was  to  be  taken.  But  I  most  respectfully  submit  that  this  con- 
cession cannot  and  ought  not  to  be  used  as  against  Great  Britain  to 
damage  her  general  position  with  regard  to  the  question  of  bays. 
If  it  were  to  be  so  used  it  would  make  it  difficult  or  impossible  for  any 
great  nation  to  promote  amity  with  another  by  making  concessions 
which  might  afterwards  be  used  if  the  two  Powers  concerned  came 
before  this  Tribunal  for  the  purpose  of  displacing  the  right  for 
which  that  nation  had  always  contended. 
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There  follows  a  short  corerspondence  to  which  I  think  it  right 
to  call  the  attention  of  the  Court,  and  which  is  opened  by  a  letter  from 
Lford  Stanley  to  the  Colonial  authorities  in  which  he  suggests  the 
possibility  of  making  another  concession.  Lord  Stanley,  in  the  letter 
which  I  am  going  to  read  to  the  Court,  suggests  that  the  British 
Government  might  perhaps  think  it  proper  to  go  farther  and  confine 
the  term  ^  bays  "  to  bays  not  more  than  6  miles  wide  at  the  mouth. 
He  throws  that  out  for  consideration,  and  asks  for  a  report  from 
the  Governor  of  Nova  Scotia  and  the  Gtovemor  of  New  Brunswick 
upon  the  subject,  and  upon  the  manner  in  which  such  a  proposal, 
if  effect  were  given  to  it,  would  affect  colonial  interests.  The  reports 
made  by  both  of  these  Governors  were  decidedly  adverse  to  any  such 
proposal  being  carried  out,  and  Lord  Stanley,  on  getting  that  in- 
formation, announced  to  them  that  he  had  given  up  all  intention  of 
carrying  it  out.  It  will  not  take  more  than  a  very  few  minutes  to  call 
attention  to  the  letter  in  which  the  proposal  is  first  broached,  the  let- 
ters in  which  it  is  discussed,  and  the  letter  in  which  it  is  abandoned. 
The  first  will  be  found  at  p.  145.  It  is  a  letter  from  Lord  Stanley 
to  Lord  Falkland,  Governor  of  Nova  Scotia.    Lord  Stanley  says: — 

*^H.M.  Govt  having  frequently  had  before  them  the  complaints 
of  the  Minister  of  the  U.  States  in  this  country  on  account  of  the 
capture  of  vessels  belonging  to  fishermen  of  the  U.  States  by  the 
provincial  cruisers  of  N.  Scotia  and  N.  Brunswick  for  alleged  infrac- 
tions of  the  Convention  of  the  20th  Oct.  1818  between  G.  Britain  & 
the  U.  States,  I  have  to  acquaint  your  Lordship  that,  after  mature 
deliberation,  H.M.  Govt,  deem  it  advisable  for  the  interests  of  both 
countries  to  relax  the  strict  rule  of  exclusion  exercised  by  G.  Britain 
over  the  fishing  vessels  of  the  U.  States  entering  the  bays  of  the  sea 
on  the  B.N.  .Aonerican  coasts.  H.M.  Govt,  therefore  henceforward 
propose  to  rej^ard  as  bays,  in  the  sense  of  the  treaty,  only  those  inlets 
of  the  sea  which  measure  from  headland  to  headland  at  their  entrance 
the  double  of  the  distance  of  3  miles,  within  which  it  will  still  be 
prohibited  to  the  fishing  vessels  of  the  United  States  to  approach  the 
coast  for  the  purpose  oi  fishing.  I  transmit  to  your  Lon^hip  here- 
with the  copy  of  a  letter,  together  with  its  enclosures,  which  I  have 
received  from  the  Foreigp  Office  upon  this  subject,  from  which  you 
will  learn  the  general  views  entertained  by  H.M.  Govt,  as  to  the 
expediency  of  extending  to  the  whole  of  the  coasts  of  the  British 
possessions  in  N.  America,  the  same  liberality  with  respect  to  XJ. 
States  fishing  boats  as  H.M.  Govt,  have  recently  thought  nt  to  apply 
to  the  Bay  of  Fundy ;  and  I  have  to  request  that  your  Lordship  would 
inform  me  whether  you  have  any  objections  to  offer,  on  provincial 
or  other  grounds,  to  the  proposed  relaxation  of  the  construction  of 
the  Treaty  of  1818  between  this  country  and  tiie  U.  States." 

92  The  Court  will  obserVe  that,  in  that  letter.  Lord  Stanley 

intimates  that  he  thinks  there  should  be  a  relaxation  of  the 

construction  of  the  treaty.     A  report  was  made  on  the  subject  by 

Sir  William  Colebrooke  (p.  148),  who  enclosed  a  memorandum  stat- 
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ing  the  very  serious  objections  which  were  taken  on  behalf  of  the 
colony  .to  any  proposal  of  the  kind,  dwelling  particularly,  at  the  mid- 
dle of  p.  149,  on  the  effect  of  the  admission  of  the  Americans  into 
the  Chaleurs  Bay,  and  that  is  the  only  sentence  in  the  memorandum 
which  I  shall  read : — 

/'That  the  admission  of  the  Americans  into  Chaleur  Bay  would 

S'ye  them  a  complete  command  over  the  herring,  the  salmon — and 
e  cod  fisheries  of  that  bay  from  its  mouth  to  within  three  miles  of 
its  head  where  the  inshore  and  deep  sea  fisheries  are  alike  carried  on, 
and  where  its  most  valuable  fishing  grounds  are  beyond  the  pre- 
scribed distance." 

Sir  William  Colebrooke  reported  strongly  against  the  proposal 
contained  in  Lord  Stanley's  despatch  on  the  ground  that  the  most 
serious  objections  were  felt  in  the  colony  on  the  grounds  intimated 
in  the  memorandum.  Lord  Falkland  wrote  in  similar  terms  from 
Nova  Scotia  a  despatch,  which  is  set  out  on  p.  150  and  on  p.  151,  and 
on  the  17th  September,  1845,  some  four  months  after  the  proposal 
had  been  first  made.  Lord  Stanley  abandoned  it.  I  ou^t  to  call 
the  attention  of  the  Court  to  this  letter  at  p.  151 : — 

"  Her  Majesty's  Government  have  attentively  considered  the  rep- 
resentations contained  in  your  Despatches  Nos.  824  &  331,  of  the  17th 
June  and  2nd  July,  respecting  the  policy  of  granting  permission  to 
the  fishermen  of  the  U.  otates  to  fish  m  the  Bay  of  Chaleurs  and  other 
large  bays  of  a  similar  character  on  the  coasts  of  N  Brunswick  and 
Nova  Scotia,  and,  apprehending  from  your  statements  that  any  such 
general  concession  would  be  iniurious  to  the  interests  of  the  British 
North  American  Provinces  we  have  abandoned  the  intention  we  had 
entertained  upon  the  subject,  and  shall  adhere  to  the  strict  letter  of 
the  Treaties  which  exist  between  Great  Britain  and  the  U:  States 
relative  to  the  fisheries  in  North  America,  except  in  so  far  as  they 
may  relate  to  the  Bay  of  Fundj  which  has  been  thrown  open  to  the 
Americans  under  certain  restrictions.  In  announcing  this  decision 
to  you  I  must  at  the  same  time  direct  vour  attention  to  the  absolute 
necessity  of  a  scrupulous  observance  of  those  Treaties  on  the  part  of 
the  colonial  authorities,  and  to  the  danger  which  cannot  fail  to  arise 
from  any  over-strained  assumption  oi  the  power  of  excluding  the 
fishermen  of  the  U.  States  from  the  waters  in  which  they  have  a 
right  to  follow  their  pursuits.  The  case  of  the  *Argus'  is  an  ex- 
emplification of  my  meaning — ^that  vessel  having  been  seized  by  a 
provincial  revenue  cruiser,  under  the  plea  of  illegal  encroachment, 
m  a  spot  where  she  was  not  within  tnree  miles  of  the  shore,  and 
where  there  does  not  appear  to  have  been  any  pretence  for  asserting 
that  she  was  within  any  bay,  or  in  unlawful  propinquity  to  any  bay 
on  the  coast  of  Nova  Scotia.  I  transmit  herewith  to  your  Lordship 
the  copy  of  the  opinion  delivered  upon  the  case  of  tne  *  Argus '  by 
tlie  Queen's  Advocate,  and  have  to  direct  your  Lordship  to  adopt 
such  measures  as  may^  appear  to  you  to  be  expedient  for  affording 
reparation  to  the  parties  who  have  been  injured  in  the  transaction.^ 

Here  again  I  venture  to  protest  against  any  attempt  to  use  that 
proposal  of  Lord  Stanley's,  communicated  to  the  Grovemors  of  our 
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own  Colonies,  commented  upon  by  them,  and  abandoned  after  hear- 
ing their  objections,  to  prejudice  the  British  case.  It  is  a  statement 
that  Lord  Stanley  thinks  it  might  be  well  to  relax  the  construction 
of  the  treaty  in  favour  of  good  feeling  between  two  great  nations. 
He  abandons  that  when  he  finds  that  it  cannot  be  done  without 
serious  prejudice  to  the  material  interests  of  British  subjects  in 
America,  and  I  most  respectfully  submit  that  no  inference  ought  to 
be  drawn  to  the  prejudice  of  the  case  of  Great  Britain  from  the 
friendly  disposition  evinced  by  that  proposal  of  Lord  Stanley.  It 
was  a  proposal  which  was  discussed.  It  was  discussed  on  the  basis 
that,  if  carried  out,  it  would  be  a  relaxation  of  the  terms  of  the 
treaty,  and  it  was  a  proposal  which  was  abandoned  because  it  was 
found  that  to  depart  from  the  meaning  of  the  treaty  for  which 
Great  Britain  had  always  contended  would  involve  serious  prejudice 
to  the  interests  of  our  fellow-countrymen  in  North  America. 

Now,  Mr.  President,  I  have  arrived,  I  think,  for  the  present,  at 
the  end  of  the  highly  contentious  period  which  ensued  upon  the 
arrival  of  the  United  States  fishermen  in  the  bays  on  the  coasts  of 
our  British  possessions  in  consequence  of  the  migration  of  the 
mackerel  from  the  coasts  of  the  United  States.  That  controversy 
led,  not  only  to  a  great  deal  of  correspondence,  but  it  led  to  the  most 
active  steps  being  taken  by  Great  Britain  and  the  Colonies  in  the 
matter  of  the  seizure  of  vessels,  and  that  controversy  continued  from 
1836  down  to  1845.  From  1845  to  1862  there  ensued  a  period  of 
quiet.  The  Bay  of  Fundy  had  been  given  up,  and  further  con- 
cessions were  not  pressed  for.  The  situation  is  commented  upon  in 
the  report  of  Mr.  Sabine,  to  which  I  have  already  called  the  attention 
of  the  Court,  and  which  is  printed  in  the  Appendix  to  the  Case  of 

the  United  Stat-es,  volume  ii.  It  is  a  report  which  was  made 
93        in  the  year  1852,  and  there  are  one  or  two  passages  to  which  I 

direct  the  attention  of  the  Court  At  the  bottom  of  p.  1284 
and  at  the  top  of  p.  1285,  volume  ii,  of  the  Appendix  to  the  United 
States  Case  will  be  found  the  first  passage  to  which  I  invite 
attention — 

^^  That  the  ministnr  consented  to  act  on  the  opinion  of  the  Queen's 
Advocate  and  her  Majesty's  attomev  general,  with  much  reluctance, 
is  very  obvious.  The  first  proof  is  found  in  their  delay  in  transmit- 
tinjf  it  to  the  Colonial  Governor  who  furnished  the  '  case '  on  which 
it  IS  founded.  In  the  despatch  which  accompanied  it  at  last,  Lord 
Stanley  remarks  that  '  the  subject  has  frequently  engaged  the  atten- 
tion of  myself  and  my  colleagues,  with  the  view  of  adopting  further 
measures,  if  necessary,  for  the  protection  of  British  interests  in  ac- 
cordance '  therewith.  But  he  aads :  ^  We  have,  however,  on  full  con- 
sideration, come  to  the  conclusion,  as  regards  the  fisheries  of  Nova 
Scotia,  that  the  precautions  taken  by  the  provincial  legislature  appear 
adequate  to  the  purpose,  and  that  being  now  practically  acquiesced 
in  by  the  Americans,  no  further  measures  are  required.'   The  opinion 
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thus  disposed  of  in  Noyember,  1842,  was  suffered  to  rest  until  the 
capture  of  the  'Washington'  and  tiie  *Argu8.'  Mr.  Everett's  ar- 
rangement in  1845  was,  in  effect,  an  abandonment  of  the  whole  matter. 
^'  Seven  years  of  comparative  quiet  on  the  fishing  grounds  elapse, 
and  we  are  brought  to  tne  exciting  events  of  1852.'' 

There  are  other  references  to  this  matter  on  preceding  pages  of 
this  Report.    At  p.  1230  he  refers  directly  to  the  events  of  1845 : — 

"  The  events  of  1845  were  highly  interesting  and  important.  The 
Colonists  had,  apparently,  accomplished  their  long-cherished  plans. 
The  opinion  of  the  Crown  lawyers  in  1841 ;  the  declaration  of  Lord 
Stanley  in  1842,  that  our  Grovernment  *  practically  acquiesced '  in 
the  new  construction  of  the  Convention;  and  the  capture  of  the 
'  Washington '  in  1843,  for  an  infringement  of  that  construction,  and 
for  no  omer  offence  whatever,  were  all  calculated  to  impress  them 
with  the  belief  that  the  contest  was  at  an  end.  Such,  I  confess,  was 
the  inclination  of  my  own  mind.  My  home  was  on  the  frontier;  I 
was  a  dealer  in  the  products  of  the  sea,  and  was  in  tiie  dailv  tran- 
saction of  business  with  fi^ermen  of  New  Brunswick  and  Nova 
Scotia,  and  was  well  advised  of  the  measures  which  were  adopted  by 
the  Colonists,  from  time  to  time,  to  induce  the  ministry  at  home  to 
sustain  their  pretensions." 

I  do  not  know  that  I  need  read  the  whole  of  this  passage,  but,  at  p. 
1231,  he  refers  to  a  newspaper  published  at  the  time  and  to  the  atti- 
tude of  the  British  Government  upon  the  matter.  Then,  at  p.  1243, 
he  says : — 

'^  It  is  possible  that,  had  our  Government  seconded  the  efforts  of 
our  mini^ior  at  the  Court  of  St  James,  and  had  instructed  him,  in 
positive  and  earnest  terms,  that  the  pretensions  and  claims  of  the 
colonists,  whidi  were  at  last  adopted  by  the  British  Government,  had 
not  been,  and  never  woidd  be,  admitted  as  a  lust  and  proper  com- 
mentary on  the  Convention  of  1818,  the  despatoh  from  which  the  pre- 
ceding extract  is  made  would  never  have  oeen  written;  and  that  of 


Then  at  p.  1248  is  the  last  passage  with  which  I  will  trouble  the 
Court  in  this  connection.  It  is  on  p.  1248,  just  below  the  middle  of 
the  page : — 

^^  It  is  of  omsequenoe  to  remark  that,  as  far  as  there  is  evidence  be- 
fore the  public,  the  fisheries  were  not  once  mentioned  by  Mr.  McLane, 
(who  succeeded  Mr.  Everett,)  in  his  correspondence  with  the  Briti^ 
government,  during  his  mission.  Nothing,  in  fact,  seems  to  have 
passed  between  the  two  cabinets  relative  to  the  subject  for  more  than 
six  years,  though  England  retraced  no  step  after  opening  (^e  Bay  of 
Fundy." 

The  view  there  indicated  is  borne  out  by  the  portion  of  the  mes- 
sage of  the  Preddent  in  Deeember  1852  which  will  be  found  at  p. 
1265  of  this  same  volume  of  the  American  Appendix.    It  is  a  dta- 
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tion.    The  quotation  begins  near  the  top  of  p.  1264  and  then  it  goes  on 
on  p.  1266 : — 

"The  unadjusted  difference,  however,  between  the  two  govern- 
ments, as  to  the  interpretation  of  the  fii^  article  of  the  convention 
of  1818,  is  still  a  matter  of  importance.  American  fishing  vessels, 
within  nine  or  ten  years,  have  been  excluded  from  waters  to  which 
they  had  free  access  for  twenty-five  years  after  the  negotiation  of  the 
treaty.  In  1846,  this  exclusion  was  relaxed  so  far  as  concerns  the  Bay 
of  Fundy,  but  the  just  and  liberal  intention  of  the  home  government, 
in  compliance  with  what  we  think  the  true  construction  or  the  conven- 
tion, to  open  all  the  outer  bays  to  our  fishermen,  was  abandoned,  in 
consequence  of  the  opposition  of  the  colonies.  Notwithstanding  this, 
the  United  States  have,  since  the  Bay  of  Fundy  was  reopened  to  our 
fishermen  in  1846,  pursued  the  most  liberal  course  towards  the  colonial 
fishing  interests." 

94  So  that  there  really  appears  to  have  been,  during  this  seven 

years,  a  period  of  quiet,  the  Bay  of  Fundy  having  been  opened 
and  no  attempts  being  made  to  press  for  an  opening  of  further  bays 
in  furtherance  of  the  concession  which,  as  a  matter  of  favour  and 
grace,  the  British  Government  had  made  in  regard  to  that  one  spe- 
cial case. 

In  1862  the  matter  became  again  a  pressing  one,  under  what  cir- 
cumstances we  do  not  exactly  know;  but  there  appear  to  have  been 
rumours  that  vessels  had  been  despatched' by  the  British  Government 
for  a  stricter  enforcement  of  the  supposed  rights  of  Great  Britain 
with  regard  to  the  fisheries.  It  did  not  appear  that  these  rumours 
were  well  founded.  There  had  been  some  rearrangement  of  the  dis- 
position of  the  naval  forces,  and  nothing  more  than  that;  but  a  cor- 
respondence opened  in  1862,  and  certain  letters  were  written  and 
notices  given  which  are  of  very  considerable  importance. 

The  controversy  ended,  and  ended  happily,  in  the  reciprocity  treaty 
of  1854,  to  which  I  shall  have  to  direct  the  attention  of  the  Court, 
as  it  has  important  bearing  upon  the  questions  which  now  arise  for 
decision.  But  I  must  first  deal  with  the  state  of  the  controversy  in 
the  year  1862  and  the  immediately  following  years. 

The  first  step  was  a  notice  issued  by  Mr.  Webster,  which  will  be 
found  at  p.  152  of  the  Appendix  to  the  British  Case;  and  I  venture 
to  think  that  the  terms  of  this  notice  will  be  found  to  be  very  im- 
portant indeed.  I  shall  read  certain  portions  of  the  notice,  though 
by  no  means  the  whole.  It  is  dated  the  6th  July,  1852,  and  is  on  pp. 
152  and  163  of  the  British  Case  Appendix : — 

'^  Information  of  an  official  character  has  been  received  at  this  De- 
partment to  the  following  effect: 

"'The  late  Ministry  of  England  was  opposed  to  the  granting  of 
bounties  on  principle,  and  in  consequence  it  steadily  refused  to  gjive 
the  necessary  assent  to  Acts  of  the  Colonial  Legislatures  granting 
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boonties  to  the  fisheries.  The  colonies  complained  severally  of  this 
interference  with  their  local  raairs;  and  they  further  complained  that 
the  Government  declined  to  enforce  the  provisions  of  the  Fishery 
Onvention  of  1818,  and  thereby  permitted  American  fishermen  to 
encroach  upon  the  best  fishing  grounds,  from  which,  under  the  legal 
construction  of  the  Treaty,  thev  ou^ht  to  be  excluded. 

^' With  the  recent  change  oi  Ministry  in  England  has  occurred  an 
entire  chan^  of  policy.  The  present  Secretary  of  State  for  the  Colo- 
nies, Sir  Jonn  Pakington,  has  addressed  a  circular  letter  to  the  Gov- 
ernors of  the  several  North  American  Colonies,  an  extract  from  which 
is  as  follows:" 

I  need  only  read  the  last  sentence  of  that  circular,  which  was  con- 
tained in  this  information  quoted  in  Mr.  Webster's  notice : — 

''Her  Majesty's  Government  have  taken  into  their  serious  con- 
sideration the  representations  upon  this  subject  contained  in  your 
despatches  noted  in  the  margin,  and  have  not  failed  to  observe  that, 
whust  active  measures  have  been  taken  by  certain  colonies  for  the 
purpose  of  encouraging  their  fisheries  and  of  repelling  the  intrusion 
of  foreign  vessels,  it  has  been  a  subject  of  complaint  that  impediments 
shoidd  have  been  offered  by  the  policy  of  the  Imperial  Government  to 
the  enactment  of  bounties,  considered  by  the  local  Le^slatures  essen- 
tial for  the  protection  oi  this  trade.  Her  Majesty^  Ministers  arc 
desirous  of  removing  all  rounds  of  complaint  on  the  part  of  the 
colonies,  in  consequence  of  the  encroachments  of  the  fishing  vessels 
of  the  United  States  upon  those  waters  from  which  they  are  excluded 
by  the  terms  of  the  Convention  of  1818,  and  they  therefore  intend  to 
dispatch  as  soon  as  possible  a  small  naval  force  of  steamers  or  other 
smaU  vessels  to  enforce  the  observance  of  that  Com^ention. 

''This  announcement  is  accompanied  by  the  following  as  to  the 
bounties :  ^ 

Then  the  paragraph  next  but  one  on  that  page.  This  is  still  a 
quotation  from  the  information  received  by  Mr.  Webster : — 

"  Besides  the  small  naval  force  to  be  sent  out  by  the  Imperial  Gov- 
ernment, the  colonies  are  bestirring  themselves  also  for  the  protec- 
tion of  their  fisheries.  Canada  has  fitted  out  an  armed  vessel  to  be 
stationed  in  the  Gulf;  and  this  vessel  has  proceeded  to  the  fishing 
grounds  having  on  board  not  only  a  naval  Commander  and  crew,  with 
power  to  seize  vessels  within  limits,  but  also  a  stipendiary  magistrate 
and  civil  police,  to  make  prisoners  of  all  who  are  found  transgressing 
the  laws  of  Canada,  in  order  to  their  being  committed  to  jail  in  that 
colony  for  trial.'' 

Then  Mr.  Webster,  after  finishing  the  quotation,  begins  about  ten 
lines  from  the  top  of  p.  163,  and  goes  on  to  set  out  the  first  article 
of  the  convention  of  1818.  He  sets  it  out  verbatim^  and  then  about 
the  middle  of  p.  153  he  proceeds  thus : — 

"  It  would  appear  that,  by  a  strict  and  rigid  construction  of  this 
Article^  fishing  vessels  of  the  United  States  are  precluded  from  en- 
tering into  the  bays  or  iiarbours  of  the  British  Provinces,  except  for 
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the  purposes  of  shelter,  repairing  damages,  and  obtaining 
95  wood  and  water.  A  bay,  as  is  usually  understood,  is  an  arm 
or  recess  of  the  sea,  entering  from  the  ocean  between  capes  or 
headlands ;  and  the  term  is  applied  equally  to  small  and  large  tracts 
of  water  thus  situated.  It  is  common  to  speak  of  Hudson's  Bay,  or 
the  Bay  of  Biscay,  although  they  are  very  large  tracts  of  water. 

''  The  British  authorities  insist  that  England  has  a  right  to  draw 
a  line  from  headland  to  headland,  and  to  capture  all  American  fisher- 
men who  may  follow  their  pursuits  inside  of  that  line.  It  was  un- 
doubtedly an  oversight  in  the  Convention  of  1818  to  make  so  large 
a  concession  to  England,  since  the  United  States  had  usually  con- 
sidered that  those  vast  inlets  or  recesses  of  the  Ocean  ought  to  be 
open  to  American  fishermen,  as  freely  as  the  sea  itself,  to  within 
three  marine  miles  of  the  shore. 

"  In  1841  the  Legislature  of  Nova  Scotia  prepared  a  case  for  the 
consideration  of  the  Advocate  General,  and  Attorney  General  of 
England,  upon  the  true  construction  of  this  Article  of  the  Conven- 
tion.   The  opinion  delivered  by  these  oflScers  of  the  Crown  was :" 

Then  occurs  the  passage  which  I  have  already  read,  and  which  I 
shall  not  read  again : — 

"  It  is  this  construction  of  the  intent  and  meaning  of  the  Conven- 
tion of  1818  for  which  the  colonies  have  contended  since  1841,  and 
which  they  have  desired  should  be  enforced.  This  the  English  Gov- 
ernment has  now,  it  would  appear,  consented  to  do,  and  the  imme- 
diate effect  will  be,  the  loss  of  the  valuable  fall-fishing  to  American 
fishermen :  a  complete  interruption  of  the  extensive  fishing  business  of 
New  England^  attended  by  constant  collisions  of  the  most  unpleas- 
ant and  excitmg  character,  which  may  end  in  the  destruction  of 
human  life,  in  the  involvement  of  the  Government  in  questions  of 
a  very  serious  nature,  threatening  the  peace  of  the  two  coimtries. 
Not  agreeing  that  the  construction  thus  put  upon  the  treaty  is  con- 
formable to  the  intentions  of  the  Contracting  JParties,  this  mforma- 
tion  is,  however,  made  public^  to  the  end  that  those  concerned  in  the 
American  fisheries  may  perceive  how  the  case  at  present  stands,  and 
be  upon  their  guard.  Tne  whole  subject  will  engage  the  immediate 
attention  of  the  Government." 

Now,  that  notice  being  sent  out,  the  first  observation  that  arises 
upon  it  is  that  there  is  not  in  that  notice  a  suggestion  as  to  any  un- 
derstanding that  bays  more  than  6  miles  across  at  the  entrance  were 
excluded  from  the  term  "  bays,"  as  used  in  the  treaty,  owing  to  the 
views  taken  by  the  United  States  of  the  attitude  of  England  upon 
the  subject. 

Not  only  is  there  no  mention  of  such  understanding,  but  the  terms 
in  which  the  question  is  discussed  in  this  notice  of  Mr.  Webster's 
negative  the  possibility  of  there  being  any  such  understanding,  be- 
cause he  says  that  it  would  appear  that  by  a  strict  and  rigid  con- 
struction of  the  article  fishing-vessels  are  precluded  from  entering 
into  bays.  Then  he  goes  on  to  discuss  what  a  bay  is.  He  points  out 
that  it  applies  to  small  and  large  tracts  of  water  alike,  and  he  says  it 
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appears  that  that  view  is  about  to  be  actively  enforced ;  and  the  only 
suggestion  on  the  subject  is  that  which  appears  at  the  very  end  of  the 
notice : — 

^  Not  agreeing  that  the  construction  thus  put  upon  the  treaty  is 
conformable  to  the  intentions  of  the  Contracting  Parties,  this  in- 
formation  is,  however,  made  public,  to  the  end  that  those  concerned 
in  the  American  fisheries  may  perceive  how  the  case  at  present  stands, 
and  be  upon  their  guard." 

I  respectfully  submit  that  the  effect  of  that  notice  is  necessarily  to 
destroy  any  vitality  that  may  be  remaining  in  the  idea  that  there  was 
that  understanding  which  is  asserted  in  the  convention  between  the 
negotiators  of  1818  as  to  the  extent  of  the  British  claim. 

That  notice  having  been  issued,  the  Government  of  the  United 
States  sent  Commodore  Perry,  in  the  ^'  Mississippi,"  on  a  mission  up  to 
the  north,  to  Chaleurs  Bay  and  elsewhere  in  that  neighbourhood.  He 
had  general  instructions  to  look  after  the  interests  of  American  fish- 
ermen, and  he  must  have  had  certain  intimations  made  to  him  in  re- 
gard to  what  the  position  of  the  American  Government  was  to  be 
upon  the  subject. 

If  the  Court  would  look  at  the  letter  on  p.  156,  sent  by  Mr.  Cramp- 
ton,  British  Minister  at  Washington,  they  will  see  all  that  is  known 
with  reference  to  this  subject,  and  the  inception  of  Commodore 
Perry's  mission.  I  shall  call  the  attention  of  the  Court  presently  to 
what  Commodore  Peny  did  and  the  views  he  expressed  when  he  got 
up  to  Chaleurs  Bay ;  but  at  pp.  156  and  167  Mr.  Crampton  writes  a 
letter,  dated  the  2nd  August,  1852,  where  he  states  that  he  had  been 
with  Mr.  Webster  in  the  country  and  had  several  conversations  with 
him;  that  he  observed  that  Mr.  Webster  fairly  admitted  the  correct- 
ness of  the  construction  of  the  convention  of  1818  maintained  by 
Her  Majesty's  Government;  that  Mr.  Webster  remarked,  however, 
that  he  thought  more  had  been  conceded  on  the  part  of  the  United 
States  by  the  convention  of  1818,  strictly  interpreted,  than  had 
96  been  intended  or  ought  to  have  been  conceded,  and  that  at  all 
events  a  very  important  American  interest  had  grown  up 
under  its  practical  operation,  an  interest  that  was  now  threatened 
with  destruction  by  a  strict  enforcement  of  its  provisions. 

Then  in  the  fourth  paragraph  on  that  page — 

"  Mr.  Webster  informs  me  that  the  President,  in  consideration  of 
the  strong  feeling  which  exists  upon  this  subject  at  Washington,  and 
the  loud  calls  which  were  made  for  such  a  measure,  has  instructed 
Commodore  Perry  to  proceed  to  the  Gulf  of  St.  Lawrence,  in  the 
steam  frigate  '  Mississippi '  for  the  protection  of  American  fishing 
vessels  there.    I  could  not  learn  what  were  the  exact  instructions 

Siven  to  Commodore  Perry,  but  as  the  United  States  Government 
oes  not  now  seem  to  differ  with  Her  Majesty's  Government  as  to  the 
construction  of  the  Convention  of  1818, 1  should  suppose  that  these 
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would  not  be  of  a  nature  to  produce  collision  or  disagreement  between 
the  American  naval  forces  and  the  naval  forces  of  Her  Majesty  or  the 
Colonial  authorities.^' 

If  the  Court  would  now  do  me  the  favour  of  turning  to  p.  191  of 
this  same  volume  they  will  find  a  despatch  of  Vice- Admiral  Sey- 
mour's containing  a  memorandum  of  a  conversation  with  Commodore 
Perry.    It  is  dated  the  17th  August,  1852,  and  is  on  pp.  191  and 

192:— 

"  Confidential 

'^  Memorandum  from  recollection  on  some  points  which  became  the 
subject  of  conversation  between  Commodore  Perry  of  the  U.  S.  Navy 
and  Vice  Adml.  Sir  G.  F.  Seymour— on  the  17  August  1852." 

There  is  first  a  reference  to  a  map  and  within  chart.  Then  head  4. 
This  is  the  Vice- Admiral  speaking: — 

"  In  my  opinion  the  terms  of  the  Convention  would  not  admit  of 
the  space  between  the  east  point  &  north  cape  of  Prince  Edward 
Island  being  considered  a  bay  from  which  loreigners  may  be  ex- 
cluded." 

If  the  Court  will  look  at  the  map,  they  will  see  that  I  correctly 
described  in  general  terms  that  space.  There  is  North  Point,  the 
most  northerly  point  of  Prince  Edward  Island,  and  there  is  East 
Point,  the  most  easterly,  and  if  you  draw  a  line  from  North  Point  to 
East  Point,  you  have  got  a  concavity  undoubtedly  in  the  coast  of 
Prince  Edward  Island,  the  concavity  in  regard  to  which  Admiral 
Sejrmour  says,  and  no  doubt  correctly,  that  in  his  opinion  it  could 
not  be  considered  a  bay  within  the  meaning  of  the  Convention : — 

^'  &  I  collected  from  the  Commodore  that  as  the  space  it  includes  is 
where  the  American  fishermen  fish  with  most  advantage  the  U.  S. 
Govt  would  most  strenuously  resist  the  definition  of  tne  term  bay 
being  applied  to  the  space  between  the  two  headlands  before  named, 
beyond  the  distance  oi  three  miles  from  the  actual  shores  to  exclusion 
from  which  last  they  can  make  no  valid  objection,  even  on  their  own 
reading  of  the  Convention : " 

Though  that  is  the  opinion  of  a  sailor,  I  do  not  think  that  any  law- 
yer would  differ  from  the  Admiral  upon  that  point. 

"  The  Commodore  was  disposed  to  admit  that  the  proper  limits  of 
the  Bay  of  Chaleur  were  Miscou  and  Cape  Despair " 

I  ask  the  Court  to  refer  to  the  map.  There  is  a  Point  Miscou.  It 
is  on  Miscou  Island.  Then  there  is  a  cape  which  is  called  Cap  De- 
spair, but  which  I  am  told  was  really  Cap  D'Espoir.  The  Cape  of 
Hope  was  turned  into  the  Cape  of  Despair. 

You  will  see,  Mr.  President,  that  these  two  capes  are  marked,  and 
there  is  another  promontory  a  little  farther  up  the  estuary  on  the 
north  side  which  is  called  Macquereau  Point.    It  is  with  reference  to 
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the  geography  of  that  that  the  discussion  in  the  paragraph  I  am 
about  to  read  took  place : — 

"  The  Commodore  was  disposed  to  admit  that  the  proper  limits  of 
the  Bay  of  Chaleur  were  Miscou  and  Cape  Despair  and  that  the 
U.  S.  vessels  should  keep  3  miles  beyond  a  line  drawn  between  those 
points  but  as  I  observe  Capt.  Bayneld  states  the  northern  bound- 
ary is  generally  considered  Point  Macquereau  it  is  probable  the 
Americans  may  daim  it  as  the  northern  limits  of  the  bay. 

"7.  I  observed  that  the  same  principle  which  he  was  disposed  to 
apply  to  the  Bay  of  Chaleurs  should  attach  as  against  fishme  pur- 
poses to  Greorge  Bay,  at  the  western  end  of  the  Gut  of  Canso. 

The  Gut  of  Canso,  as  I  told  the  Court,  is  between  Cape  Breton  and 
the  mainland  of  Nova  Scotia.  George  Bay  is  a  bay  on  the  north- 
western end  of  the  Gut  of  Canso,  where  it  widens  out  on  the  side  of 

the  mainland. 
97  I  do  not  think  I  need  to  read  the  rest  of  this  letter  or  that  I 

care  to  do  so. 
Then  Commodore  Perry  writes  a  letter  dated  the  20th  August, 
1852,  which  is  on  p.  198.    It  is  addressed  to  the  Vice- Admiral : — 

^  It  is  true  that  I  informed  you,  that  I  had  come  into  these  seas,  to 
warn  the  American  fishermen  not  to  encroach  upon  the  limits  pre- 
scribed by  the  Convention  of  1818  between  Great  Britain  and  the 
United  States,  as  recognized  by  general  interpretation  and  usa^  for 
the  last  34  years,  but  I  also  informed  you  that  I  should  deem  it  my 
duty  to  protect  from  visitation  or  interference  all  vessels  of  the 
United  States,  that  might  be  found  in  those  waters  the  jurisdiction  of 
which  under  the  Convention  was  left  in  any  doubt,  and  for  reason  as 
I  intimated  to  you,  that  according  to  the  representations  made  to  me« 
there  were  enough  actually  trespassing  upon  the  acknowledged  juris- 
diction of  Great  Britain,  whose  seizure  would  answer  all  the  purpose 
of  salutary  admonition  and  example  without  the  unnecessary  resort  to 
doubtful  authority  of  capture,  and  I  urged  the  policy  of  abstaining 
from  such  captures,  upon  the  ground  of  a  probable  mutual  disposition 
of  the  two  Govts,  to  come  to  some  more  definite  understanding  upon 
the  points  at  issue. 

^^  Up  to  this  time  I  have  heard  of  no  unnecessary  exercise  of  rigour 
or  harshness  by  the  officers  under  your  command,  on  the  contrary  I 
have  every  reason  to  believe,  that  they  have  in  the  execution  of  your 
instructions  exhibited  a  degree  of  forbearance  as  honourable  to  them- 
selves as  to  the  enlightened  views  entertained  by  yourself  upon  the 
question,  which  has  recently  produced  so  much  discussion/' 

Then  on  the  26th  August,  1852,  there  is  a  report  of  Commander 
Campbell,  which  is  at  p.  195.  Commander  Campbell  was  in  com- 
mand of  the  ^^Devastation,"  and  he  had  had  communications  with 
Commodore  Perry;  on  which  he  reports  to  Vice- Admiral  Seymour. 
I  begin  at  the  third  paragraph  of  the  letter  on  p.  195 : — 

^  Commodore  Perry  in  alluding  to  the  fisheries  told  me,  that  he  was 
fully  aware  that  thi  United  States  fishermen  freauently  violated  the 
Treaty,  and  pointed  out  what  he  considered  the  limits  in  nearly  the 
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same  words,  as  he  used  while  speaking  to  you  in  my  presence  on  board 
the  ^Cuniberland.^  I  did  not  enter  upon  the  subject  with  him  more 
than  I  could  help,  but  on  his  askins  me,  what  I  considered  the  sea 
boundary  of  the  Bay  of  Chaleur,  I  told  him  that  I  thought  from 
Miscou  Foint,  to  Point  Macqueron,  but  that  I  was  merely  giving  my 
private  opinion. 

"  The  Commodore  then  told  me  that  all  the  fishermen  he  had  seen 
complained  more  of  the  exclusion  from  Chaleur  Bay,  than  any  other 
part  of  the  Gulf,  but  that  he  told  them  distinctly  they  could  not  fish 
in  that  bay  without  clearly  violating  the  Treaty  and  that  they  must 
take  the  consequences  if  they  attempted  it.  He  then  informed  me  that 
the  ^Telegraph '  had  detained  another  vessel  called  the  ^Golden  Rids  ' 
but  that  it  was  ^quite  right '  and  that  he  had  been  told  by  the  other 
American  fishermen  that  that  vessel  was  taken  fishing  within  the  B 
miles.  The  only  other  remark  he  made  on  this  head  was,  that  he  had 
been  informed  that  the  '  Telegraph '  was  disguised  at  the  time  of  this 
capture.'' 

Then  at  the  bottom  of  the  page:  — 

^  The  Commodore  remarked  that  he  was  goin^  to  New  York  imme- 
diately and  from  thence  personally  on  to  Washington,  and  was  pre- 
pared to  inform  the  Govt  that  the  United  States  fishermen  had  no  just 
irround  of  complaint  and  that  considerable  forbearance  had  been 
Siown  them. 

"  I  neglected  to  mention  that  the  Commodore  remarked,  that  the 
Treaty  excluded  his  countrymen  from  fishing  in  the  bay,  of  which 
Cape  St  George  and  Port  Hood  are  the  headlands,  but  that  he  is  at 
the  same  time  clearly  of  opinion  that  the  Treaty  oy  no  means  pro- 
vides against  their  navigating  the  Gut  of  Canso.'' 

That  bay,  of  which  Cape  St  George  and  Port  Hood  are  the  head- 
knds,  is  George  Bay,  which  I  have  already  pointed  out  on  the  map 
at  the  western  end  of  the  Gut  of  Canso.  It  is  the  bay  at  the  west  end 
of  the  Gut  of  Canso,  and  it  is  a  bay  the  coasts  of  which  are  formed 
by  Capt  Breton,  on  the  one  side,  and  the  mainland  of  Nova  Scotia,  on 
the  other.  Port  Hood,  the  one  headland,  is  in  Cape  Breton,  and  then 
Cape  George,  the  other  headland,  is  on  the  mainland  of  Nova  Sootia. 

Then  Vice- Admiral  Seymour  writes  a  Mter  on  the  Slst  August  of 
the  same  year,  1852,  which  is  on  p.  196.  I  only  read  the  fifth  para- 
graph of  that  letter : — 

^^  It  appears  from  the  admission  made  by  Commodore  Perry — as  to 
his  own  opinion  regarding  the  headlands,  which " 

That  should  be  "  form."    It  is  printed  "  from  "— 

^'  form  the  Bay  of  Chaleurs,  and  George's  Bay  at  the  western  end  of 
the  Gut  of  Canso  that  if  he  represents  the  views  of  his  Govt  there  is 
not  the  wide  difference  of  interpretation  respecting  the  ext^it  of  the 
bays,  from  which  the  United  States  fishermen  are  excluded,  which 

has  existed  in  the  extreme  views  entertained  on  eiUier  side,  of 
98        which  I  furnished  their  Lordships  with  an  instance  in  the  chart 

which  I  inclosed  by  the  last  paclket,  in  which  the  headlands  of 
different  islands,  were  supposed  to  mark  the  British  claims  for  bays." 


ABOXTMENT  Of  BUl  BOBEET  FINLAT.  167 

Vioe-Admiral  Seymour  again  writes,  on  the  21st  July,  1853,  a 
letter  which  will  be  found  at  p.  202  of  the  same  volume,  from  which 
I  shall  read  only  two  sentences.  It  is  from  Vice- Admiral  Seymour  to 
the  Secretary  of  the  Admiralty. 

Paragraph  2 : — 

^  The  vessels  employed  under  my  orders  in  the  Gulf  have  already 
instructions  to  exercise  the  utmost  moderation :  to  prefer  waminj^  to 
seizure;  and  are  told,  as  last  year,  to  drive  away,  not  to  actually  seize, 
beyond  three  miles  from  the  shore,  except  in  the  last  resort,  m  case 
of  determined  and  contumacious  encroachment  in  what  are  clearly 
bays  of  our  provinces.*' 

Paragraph  5: — 

"  Commodore  Perrv,  in  1852,  although  not  officially  authorized  to 
establish  what  were  fishing-grounds  open  to  his  countrymen,  did  not 
attempt  to  urge  that  Chaleur  was  oi  that  description,  and  did  not 
himself  enter  the  bay." 

Now,  that  concludes  the  anrespondence  which  Uirows  light  upon 
what  was  said  and  done  by  Ciommodore  Perry  on  this  mission.  All 
that  we  know  with  regard  to  the  instructions  which  Commodore  Perry 
took  with  him  is  what  is  inferred  in  that  letter  of  Mr.  Crampton,  the 
British  Minister  at  Washington,  as  to  these  instructions  not  being 
unfavorable  to  a  good  understanding  between  the  two  countries,  and 
what  seems  to  have  been  said  afterwards  by  Commodore  Perry,  as 
shown  in  the  documents  I  have  read,  which  certainly  bears  out  that 
inference  which  was  made  by  Mr.  Crampton  as  to  the  instructions 
under  which  Commodore  Perry  sailed  upon  this  mission. 

I  turn  back  now  to  the  correspondence  between  the  two  Govern- 
ments during  the  year  1852;  and  I  think  I  can,  in  the  course  of  a 
very  few  minutes,  put  the  Court  in  possession  of  the  most  material 
points.  At  all  events,  I  will  go  as  far  as  I  can,  without  encroaching 
upon  the  limits  of  the  time  the  Court  has  laid  down. 

Mr.  Webster  writes  to  Mr.  Crampton,  on  the  17th  July,  1852,  a 
letter  which  will  be  found  at  p.  154  of  the  British  Case  Appendix. 
I  am  in  your  hands,  Mr.  President,  but  perhaps  it  might  be  better  to 
postpone  that 

The  Pbesident:  Please  continue,  Sir,  if  you  are  not  tired. 

Sib  Robert  Finlay  :  I  am  not  tired,  but  I  do  not  think  I  can  get 
through  with  this  correspondence  to-day. 

The  PBESroENT:  We  should  beg  you  to  continue  a  little,  in  order  to 
finish  this  point. 

Sib  Bobrrt  Fimlat  :  If  you  please,  I  will  go  as  far  as  I  can ;  that  is 
to  say,  within  reasonable  limits  of  time.  I  am  prepared  to  go  on  for 
any  time  the  Court  thinks  fit,  but 

The  PiossmENT :  You  might  finish  the  point  you  are  on. 

SiB  BoBEBT  Finlay  :  This  is  a  letter  oif  the  17th  July,  1852,  from 
Mr.  Webster  to  Mr.  Crampton,  the  British  Minister,  in  which  he 
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refers  to  the  threatened  interruption  by  force  of  the  enjoyment  of 
the  fisheries,  which  the  fishing-vessels,  he  says,  of  the  United  States 
have  so  long  practised  and  possessed.  Then  he  says,  at  the  end  of 
that  letter : — 

^'  You  will  see  in  the  Boston  papers  of  Monday  an  official  publica- 
tion b^  me :  Is  it  not  possible  for  you  to  prevail  with  the  provincial 
authorities  to  institute  no  hostile  proceedings  against  American  fish- 
ing vessels  till  longer  notice  be  given  and  until  you  and  I  may  have 
conferred  together  on  the  subject" 

The  official  publication  is  the  notice  I  have  read,  which  is  on  pp.  152, 
and  153,  and  is  dated  the  6th  July,  1852. 

On  the  same  page,  154,  Mr.  Crampton  writes  to  Lord  Malmesbury, 
the  English  Foreign  Secretary,  and  he  refers  to  an  interview  with 
Mr.  Fillmore,  the  President  I  am  reading  the  fourth  paragraph  on 
p.  155: — 

"We  had  been  examining  the  Convention  of  1818,  he  said,  and 
although  he  contested  the  construction  j)ut  by  the  British  Law  Officers 
upon  tne  clause  regarding  the  limits  assi^nca,  within  which  American 
fishermen  could  not  legally  carry  on  their  operations,  he  nevertheless 
admitted  that  the  wording  of  the  passage,  which  he  thought  some- 
what obscure,  countenanced  to  a  certain  degree  that  construction. 

With  regard  to  the  opinion  of  the  Law  Officers  of  the  Crown  by 
99        which  this  construction  was  maintained,  he  remarked,  however, 

that  it  seemed  to  him  singular  that  they  adverted  to  expres- 
sions as  beinff  used  in  the  Treat v  which  were  nowhere  to  be  found 
in  it :  he  alluded  to  that  part  of  the  opinion  where  it  is  said,  ^  as  we 
are  of  opinion  that  the  term  headland  is  used  in  the  Treaty  to  express 
the  part  of  the  land  we  have  before  mentioned  including  the  interior 
of  the  bays  and  indents  of  the  coast.'  Now,  said  Mr.  Fulmore,  there 
is  no  such  term  as  headland  in  the  Treaty  at  all,  which  would  look  as 
if  the  opinion  had  been  drawn  up  without  reference  being  made  to 
the  text  of  the  Convention  of  1818." 

I  cannot  accept  that  conclusion.  I  am  perfectly  certain  that  the 
text  of  the  convention  must  have  been  looked  at;  but  by  some  blunder 
or  slip,  one  knows  not  how,  that  expression  has  crept  into  the  text  of 
the  opinion.  It  is  perfectly  obvious  that  the  convention  had  been 
looked  at 

Then  Mr.  Fillmore  writes  to  Mr.  Webster,  on  the  20th  July,  1852, 
beginning  at  the  bottom  of  p.  155,  where  he  suggests  a  joint  publica- 
tion with  a  view  to  some  sort  of  modus  vivendi  and  good  under- 
standing between  the  two  Governments.  I  do  not  think  it  is  neces- 
sary that  I  should  read  the  passage.    It  is  on  p.  156. 

On  p.  169  there  will  be  found  a  letter  from  Lord  Malmesbury  to 
Mr.  Crampton,  dated  the  10th  August,  1852.  The  letter  from  Mr. 
Crampton  to  Lord  Malmesbury,  at  the  bottom  of  p.  156,  I  have 
already  read  in  connection  with  Commodore  Perry's  mission.  Lord 
Malmesbury,  in  this  letter  of  the  10th  August,  1852,  to  Mr.  Crampton, 
at  the  middle  of  p.  170,  says : — 
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^  It  appears,  however,  partly  by  Mr.  Webster's  communications 
with  you  and  by  terms  of  his  official  publications,  and  partly  by  the 
proceedings  in  the  Senate  of  the  United  States,  that  it  is  supposed 
in  the  United  States  first  that  Her  Majesty's  nresent  Government 
have  resolved  to  overrule  the  decision  of  the  Grovernment  of  1845, 
and  to  withdraw  the  privilege  then  granted  to  American  fishermen 
to  fish  in  the  Bav  of  Fundy;  and  2ndly  that,  notwithstanding  the 
express  terms  of  the  Treaty,  American  fishermen  are  privileged  either 
by  usage  or  right  to  fish  upon  any  part  of  the  British  coast  within 
three  marine  miles  of  the  shore. 

^  Both  suppositions  are  entirely  founded  in  error.  Her  Majesty's 
Goveniment,  so  far  from  having  any  intention  of  now  excluding 
American  fishermen  from  the  Bay  of  Fundy,  are  prepared  to  main- 
tain that  the  relaxation  granted  in  1845  was  reasonable  and  just,  and 
should  be  adhered  to;  and,  in  giving  orders  to  strengthen  the  naval 
force  employed  to  maintain  the  exercise  of  our  rights  under  the 
Treaty  or  1818,  they  could  not  contemplate  that  the  Government  of 
the  United  States  would  assume  that  a  relaxation  formally  granted 
as  regards  the  Bay  of  Fundv  was  thereby  cancelled  without  the 
equally  formal  notice  which  Her  Majesty's  Government  would  un- 
doubtedly feel  themselves  bound  to  have  given  to  an  ally  of  the 
British  Crown,  had  such  an  act  been  intended. 

^  But  in  regard  to  the  3  mile  distance  Her  Majesty's  Government 
are  not  aware  that  it  has  at  any  time  been  maintained  by  the  Gov- 
ernment of  the  United  States  that  there  can  be,  or  that  there  has  ever 
been  supposed  to  be,  the  slightest  doubt  that  Her  Majesty's  Govern- 
ment are  not  only  entitled,  but  bound,  to  maintain  that  distance  free 
from  enroachment. 

"Whatever  construction  either  Government  may  put  upon  the 
term  "  bay  "  as  used  in  the  Treaty,  there  can  be  no  possible  question 
as  to  the  3  mile  limit  from  any  British  shore ;  and  when,  therefore, 
Mr.  Webster  alluded  in  his  official  publication  to  the  seizure  of  the 
American  vessel  ^  Coral '  in  the  Bay  of  Fundy,  near  Grand  Manan, 
he  must  have  overlooked  the  fact  that  Grand  Manan  was  British 
territory,  and  that  the  ^  Coral '  was  taken  almost  within  musket  shot 
of  the  shore." 

Then  at  the  top  of  p.  171  :— 

"As  I  propose  that  this  despatch  shall  merely  explain  away  certain 
points  wnich  have  clearly  been  misunderstood,  I  shall  abstain,  for 
the  present,  from  entering  into  a  discussion  upon  the  interpretation 
to  be  given  to  the  term  '  bay ';  and  upon  this  part  of  the  subject  I  will 
only  add  that  Her  Majesty  s  Government  intended  to  leave  the  matter 

Precisely  where  it  was  left  in  1845  by  the  Governments  of  Great 
Britain  and  die  United  States;  namely,  that  the  relaxation  as  to  bavs 
applied,  as  is  stated  in  Lord  Aberdeen's  note  to  Mr.  Everett  of  the 
21st  of  April,  1845,  '  to  the  Bay  of  Fundy  alone^'  any  further  dis- 
cussion 01  that  qu^ion  being  a  matter  of  negotiation  between  the 
two  Governments." 

Now  that  brings  me  to  a  debate  which  took  place  in  the  Senate  of 
the  United  States  with  reference  to  the  fisheries  question,  and  to 
an  explanation  made  by  Mr.  Seward  himself.  That  is  of  so  much 
consequence  that,  unices  you  desire,  Sir,  that  I  should  proceed  to 
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deal  with  it  now,  I  think  it  would  be  better  that  I  should  take  it  up 
io-moiTow  morning. 

The  PREsmsNT:  The  session  is  adjourned  until  to-morrow  morn- 
ing, at  10  o'clock. 

[The  Tribunal,  at  4.5  o'clock  p.  h.,  adjourned  until  to-morrow,  Fri- 
day, the  10th  June,  1910,  at  10  o'clock  a.  h.] 


100  FIFTH  DAY :  FRIDAY,  JUNB  10,  1910. 

The  Tribunal  met  at  10  o'clock  a.  h. 

The  pREsroBNT:  We  invite  you  to  continue,  Sir  Robert 
Sib  Robert  Finlat:  Mr.  President,  when  the  Court  adjourned 
yesterday,  I  was  about  to  call  attention  to  a  debate  in  the  course  of 
which  a  speech  was  made  by  Mr.  Seward.  It  will  be  found  in  the 
Appendix  to  the  British  Case,  beginning  at  p.  181.  It  is  a  debate  in 
the  Senate  of  the  United  States,  on  the  14th  August,  1852.  I  had 
been  calling  the  attention  of  the  Court  to  the  reopening  of  this  ques- 
tion in  1852,  and  this  debate  took  place  in  the  Senate  with  reference 
to  the  circumstances  to  which  I  shortly  yesterday  called  the  atten- 
tion of  the  Court.  At  the  bottom  of  p.  182,  Mr.  Seward  referred  to 
the  treaty  of  1783,  and  to  the  convention  of  1818.  Then  on  p.  183 
of  the  Appendix  to  the  British  Case,  after  referring  to  the  treaty  of 
1783  and  the  convention  of  1818,  Mr.  Seward  proceeded  thus: — 

^  Will  the  Senate  please  to  notice  that  the  principal  fisheries  in  the 
waters  to  whidi  these  limitations  apply,  are  the  mackerel  and  the  her- 
ring fineries,  and  that  these  are  what  are  called  ^^  shoal  fisheries ; " 
that  is  to  say,  the  best  fishing  for  mackerel  and  herrings  is  within 
three  miles  of  the  shore.  Therefore,  by  that  renunciation,  the  United 
States  renounced  the  best  mackerel  and  herring  fisheries." 

Then  he  referred  to  the  importance  of  resort  to  the  shore  for  the 
purpose  of  curing  and  drying  fish : — 

^^  Such  was  the  Convention  of  1818,  and  its  effects. 

**  On  the  14th  of  June,  1819,  the  British  Parliament  passed  an  Act 
for  the  purpose  of  carrying  the  provisions  of  this  Convention  into 
effect,  by  which  they  authorized  the  Kinst  to  issue  Orders  in  Council. 
By  Orders  in  Council  the  Government  of  Great  Britain  provided  for 
the  seizure  of  persons  trespassing  within  the  forbidden  fishing 
grounds,  or  abusinff  the  conceded  privileges. 

"  The  Provincial  Government  of  Nova  Scotia,  in  1886,  passed  a 
very  stringent  law  for  the  purpose,  or  under  the  pretext,  of  prevent- 
ing encroachments  by  American  fishermen ;  and  smiultaneously  with 
this  Act,  they  set  up  the  claim  to  exclude  the  American  fishermen 
from  entering  the  great  Bays  of  Fundy  and  Chaleurs,  and  all  other 
great  bays;  and  also  t6  shut  up  the  Gut  of  Canso,  to  prevent  Amer- 
ican fishermen  from  using  that  very  necessarv  channel  to  reach  the 
Straits  of  Northumberland  and  the  Gulf  of  St.  Lawrence.    That 
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province  asserted,  at  the  same  time,  that  by  the  true  and  just  con- 
struction of  the  Convention  of  1818,  we  were  excluded  tram  the 
British  harbours  and  waters,  except  in  cases  of  actual  ''•-*•—-  •        " 


and  so  on.  I  need  not  read,  I  think,  the  rest  of  that  paragraph. 
Then  Mr.  Seward  went  on  to  criticise  the  terms  of  the  Nova  Scotia 
statute  and  its  alleged  severitir,  and  says  this: — 

^^Mr.  Stevenson,  and  after  him  Mr.  Everett,  remonstrated  with 
the  Imperial  Government  against  this  atrocious  Act,  and  insisted 
on  the  same  construction  of  the  Act  we  now  demand.  The  Im- 
perial Government  indulged  a  desire  to  accommodate,  and  submitted 
such  a  proposition  to  the  Colonial  authorities  of  Nova  Scotia.  That 
colony  resisted,  as  I  think  did  all  the  others;  and  Nova  Scotia 
requ^ed  the  opinion  of  the  Law  Officers  of  the  Crown  on  the  con- 
struction of  the  Treaty  in  regard  to  all  the  points  to  which  I  have 
thus  adverted.  Those  Law  Officers  confirmed  all  the  pretensions 
of  the  Nova  Scotian&  Under  these  circumstances  the  British  Gov- 
ernment, declaring  their  adherence  to  the  construction  given  by 
the  Law  Officers,  yielded  to  the  appeal  of  the  United  States  so  far 
as  to  grant,  as  a  concession,  that  the  Bay  of  Fund^  should  be  open 
to  the  American  fishermen,  subject  to  the  limitation  of  not  gomg 
within  three  miles  of  the  shore,  and  they  declined  to  concede  more. 
The  American  Minister,  Mr.  Everett,  received  this  not  as  a  con- 
cession, but  as  a  right.  The  British  Minister  insisted  that  it  should 
be  regarded  not  as  a  right,  but  as  a  concession. 

"  Mr.  Everett  wrote  on  the  26th  of  March,  1845,  thus : 

'^  ^  I  received,  a  few  days  since,  and  herewith  transmit,  a  note  from 
Lord  Aberdeen,  containing  the  satisfactory  intelligence,  that  after 
a  reconsideration  of  the  subject,  alt  hough  the  Queen^a  Oovemment 
adhere  to  the  construction  of  the  Convention  which  they  have  always 
maintained^  they  have  still  come  to  the  determination  of  relaxing 
from  itj  80  far  as  to  allow  American  fishermen  to  pursue  their  avoca- 
tions in  the  Bay  of  Fundy.'* 

^^  So,  die  one  party  callmg  it  a  '  concession,'  and  the  other  defining 
it  as  a  ^  right,' — the  privilege  of  fishing,  or  the  ri^ht  to  fish  within 
the  Bay  of  Fundy,  except  within  three  miles  of  the  shore,  was  ad- 
mitted, and  so  has  constituted  a  departure,  in  one  instance  and  on 
one  point,  from  the  rigorous  construction  otherwise  pertinaciously 
adhered  to  by  the  Government  of  Great  Britain. 

"  What  the  British  Government  had  thus  conceded  as  a  relaxation, 
the  Canadian  authorities  still  declared  was  unwise;  and. 
101  although  this  concession  had  been  made,  yet  all  that  time,  as  well 
as  ever  since,  the  Provincial  authorities  have  insisted  upon  the 
technical  and  rigorous  construction  of  the  Treaty,  and  the  United 
States  upon  the  more  liberal  and  just  ona  The  Imperial  Govern- 
ment, although  it  adopted  and  has  adhered  to  the  Provincial  con- 
struction, has,  nevertheless,  always  declined  to  maintain  it  practically 
by  force.  Such  have  been  the  attitudes  of  the  three  parties  hereto- 
fore.   Such  are  their  attitudes  now." 

I  need  not  read  several  pages  that  follow,  and  I  pass  on  to  p.  187, 
where  Mr.  Seward  deals  with  the  doctrine  which  was  then  put 
forward  by  one  of  the  previous  speakers,  Mr.  Soul6|  to  the  effect 
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that  bays  in  the  treaty,  were  to  be  considered  only  such  bays  as 
had  an  entrance  not  more  than  6  miles  across.  The  Court  will  ob- 
serve that  the  usual  form  of  words  employed  hitherto  in  the  United 
States  correspondence  upon  this  subject  has  been  that  the  line  was  to 
follow  the  indentations  of  the  coast,  and  that  the  fishermen  might 
go  wherever  they  pleased,  so  long  as  they  did  not  come  within  8 
miles  of  the  coast.  But  on  this  occasion,  and  as  far  as  I  am  aware, 
for  the  first  time  from  the  United  States  side,  the  view  was  sug- 
gested that  the  convention  applied  to  bays  which  were  not  more 
than  6  miles  across  at  the  entrance.  The  passage  I  am  about  to 
read  sufficiently  explains  what  had  been  said  upon  that  point,  and 
I  need  not  say  that  Mr.  Seward's  very  stringent  criticism  of  that 
suggestion  is  so  clear  as  not  to  need  any  explanation  from  me.  At 
the  top  of  p.  187,  he  begins  by  saying : — 

^^Sir,  it  has  been  ccHnplained  by  the  honourable  Senator  from 
Louisiana  (Mr.  Soul6),  that  Mr.  Webster  conceded  too  much  in  his 
official  notice  of  July  6th,  1851.  Now,  here  is  Mr.  Webster's  language. 
After  quoting  the  Treaty,  he  says : 

" '  It  woula  appear  that,  by  a  strict  and  rigid  construction  of  this 
Article^  fishing  vessels  of  the  United  States  are  precluded  from  enter- 
ing into  the  bays,'  &c 

^And,  in  the  same  connexion,  he  adds : — 

" '  It  was  undoubtedly  an  oversight  in  the  Con/vention  of  1818  to 
make  so  large  a  concession  to  England,^ 

^'  That  is  to  say,  it  was  an  oversight  to  use  language  in  that  Con- 
.vention  which,  by  a  strict  and  rigid  construction,  might  be  made  to 
yield  the  freeaom  of  the  great  bays. 

"  It  is  then  a  question  of  mere  verbal  criticism.  The  Secretary  does 
Dot  admit  that  the  rigorous  construction  is  the  just  and  true  one. 
And  so  he  does  not  admit  that  there  is  any  '  concession '  in  the  sense  of 
the  term  which  the  honourable  Senator  adopts.  Now,  other  honour- 
able Senators,  if  I  recollect  aright — and  particularly  that  very  accu- 
rate and  exceedingly  strong-minded  Senator,  the  gentleman  from 
Massachusetts  (Mr.  Davis) — conceded  that  the  Treaty  would  bear 
this  rigorous  construction,  insisting,  nevertheless,  just  as  the  Secretary 
of  State  did^  that  it  was  a  forced  and  unjust  one.  The  Senator  from 
Louisiana  dissents  from  him  and  other  Senators,  and  maintains  that 
it  will  not  bear  that  construction  at  all;  because  he  says  that  the 
other  portions  of  the  Convention  show  that  the  '  bays '  described  must 
be  bays  within  the  British  dominions.  He  adds  that,  in  order  to 
bring  a  bay  within  the  dominion  of  any  Power,  it  must  be  such  that 
its  passage  to  the  sea  shall  not  exceed  six  miles  in  width,  and  that 
the  shores  on  both  sides  belong  to  the  Power  claiming  dominion  over 
the  water.  I  cannot  assent  to  the  force  of  this  argument  of  the  hon- 
ourable Senator  from  Louisiana.  I  am  tlie  more  inclined  to  go 
against  it,  because  I  believe  it  is  getting  pretty  late  in  the  day  to 
find  the  Secretary  of  State  wrong  in  the  tecnnical  and  legal  construc- 
tion of  an  instrument.  Let  us  test  the  argument.  The  honourable 
Senator  says  that  where  the  Government  occupies  both  sides  of  the 
coast,  and  where  the  strait  through  which  the  waters  of  the  bay  flow 
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into  the  ocean  is  not  more  than  six  miles  wide,  then  there  is  dominion 
over  it 

^  ^'  Now,  then,  the  Gut  of  Canso  is  a  most  indispensable  communica- 
tion for  our  fisnermen  from  the  Atlantic  Ocean  to  the  Northumberland 
Straits  and  to  the  Gulf  of  St.  Lawrence,  for  a  reason  which  any  one 
will  very  readily  see  by  referring  to  the  map;  yet  the  Gut  of  Canso 
is  only  uiree  quarters  of  a  mile  wide.  I  should  be  sorry  to  adopt  an 
argument  which  Great  Britain  might  turn  against  us,  to  exclude  us 
from  that  important  passage. 

^'  Again,  I  recall  the  honourable  Senator's  argument,  viz : 

^ '  Two  things  unite  to  give  a  country  dominion  over  an  inland  sea. 
The  first  is,  that  the  land  on  both  sides  must  be  within  the  dominion 
of  the  Government  claiming  jurisdiction,  and  then  that  the  strait  Is 
not  more  than  six  miles  wide ;  but  that  if  the  strait  is  more  than  six 
miles  wide,  no  such  jurisdiction  can  be  claimed.' 

^  Now,  Sir,  this  arg^ument  seems  to  me  to  prove  too  much.  I  think 
it  would  divest  the  United  States  of  the  harbour  of  Boston,  all  the  land 
around  which  belongs  to  Massachusetts  or  the  United  States,  while 
the  mouth  of  the  bay  is  six  miles  wide.  It  would  surrender  our  do- 
minion over  Lon^  Island  Sound — a  dominion  which  I  think  the  State 
of  New  York  and  the  United  States  would  not  wiUingly  rive  up.  It 
would  surrender  Delaware  Bay;  it  would  surrender,  1  uiink,  Albe- 
marle Sound,  and  the  Chesapeake  Bay;  and  I  believe  it  would  sur- 
render the  Bay  of  Monterey,  and  perhaps  the  Bay  of  San  Francisco, 
on  the  Pacific  Coast. 

^  Sir,  it  seems  to  me  that  we  have  been  labouring  for  the  last  fort- 
night under  a  strange  misapprehension :  that  we  nave  been  arguine 
here  the  freedom  of  the  seas — of  open  and  broad  sea»— the  freedom  of 
great  bays,  which  freedom  is  not  now  practically  denied,  or 
102  newly  brought  in  question.  It  is  true  that  the  British  Govern- 
ment deny  our  right  to  enter  the  great  bays,  but  it  is  equally 
true  that  they  have  done  so  for  thirty  years;  and  it  is  equally  true, 
moreover,  that,  for  thirty  years  we  have  practically  exercised  the 
right,  ana  that  we  are  exercising  it  now  just  as  we  have  done  through- 
out all  that  period." 

I  do  not  quite  agree  with  that  historical  statement  by  Mr.  Seward. 
If  the  right  was  not  being  denied,  and  its  exercise  prevented,  one  does 
not  see  what  the  occasion  for  all  this  discussion  was.  It  was  being 
interfered  with,  and  the  British  Government  were  insisting  upon 
their  view  of  the  treaty.  Now,  will  the  Court  follow  the  illustrations 
put  by  Mr.  Seward  in  pointing  out  that  this  suggested  limitation  of 
the  language  of  the  treaty  would  never  do,  by  saying  that  it  applied 
only  when  it  spoke  of  bays  and  territorial  waters  and  that  no  bays 
were  territorial  waters  if  their  entrance  was  more  than  6  miles  wide. 
He  begins  by  pointing  out  the  harbour  of  Boston.  The  Court  will 
see  that  there  is  Massachusetts  Bay,  Great  Bay,  and  Cape  Cod  Bay, 
between  Cape  Ann  and  Cape  Cod.  Boston  is  in  the  recess  of  the  bay 
so  made.  Then  he  goes  on  passing  southwards  on  the  east  coast  of 
the  United  States  to  Long  Island  Sound,  that  great  sound  by  which 
New  York  is  approached,  and  says  it  would  take  that  away  from  the 
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United  States  as  territorial  water.  Then  he  goes  to  Delaware  Bay,  to 
which  I  have  already  adverted,  and  to  Chesapeake  Bay  a  little  fur- 
ther to  the  south,  with  which  the  Court  are  now  familiar,  and  Albe- 
marle Sound,  which  is  a  little  farther  south,  in  North  Carolina,  if  I 
am  not  mistaken,  on  the  eastern  coast  of  the  United  States.  Then  he 
passes  over  to  the  Pacific  side,  and  says  that  it  would  surrender,  he 
believes,  the  Bay  of  Monterey,  and  perhaps  the  Bay  of  San  Fran- 
cisco, both  of  which  are  on  the  west  side  of  the  United  States. 

No  more  effective  criticism  could  be  directed  against  this  view, 
whidi  was  not  the  view  which  hitherto  had  been  put  forward  by  the 
United  States,  but  was  on  their  side  a  new  view.  They  had  always 
said  hitherto  that  the  line  should  follow  the  undulations  of  the  coast, 
while  it  was  obvious  that  that  would  strike  out  practically  the  word 
^  bay  "  from  the  treaty,  because  the  8  miles  was  to  be  from  the  bay 
as  well  as  from  the  coast,  and  the  word  ^^  bay ''  would  be  absolute 
surplusage  on  that  view.  The  contention  put  forward  by  Mr.  Soul£, 
the  Senator  from  Louisiana,  was  a  somewhat  different  one,  which 
would  fit  in  with  the  admission  made  in  one  of  Mr.  Everett's  letters 
to  which  I  called  the  attention  of  the  Court  yesterday,  that  the  mouth 
of  the  bay  should  be  taken  as  part  of  the  line  of  the  coast,  and  he 
sought  to  limit  it  to  bays  not  more  than  6  miles  wide.  I  submit  that 
the  answer  made  by  Mr.  Seward  was  a  very  effective  and  a  very  com- 
plete one. 

There  is  in  this  connection  another  despatch  from  Lord  Malmes- 
bury  at  p.  196  of  this  same  volume,  the  Appendix  to  the  British  Case, 
to  which  I  ought  to  call  the  attention  of  the  Court.  It  is  from  Lord 
Malmesbury  to  Mr.  Crampton.  It  is  dated  the  16th  September, 
1862,  and  on  p.  197  of  the  same  volume,  the  Appendix  to  the  British 
Case,  will  be  found  a  few  sentences  which  I  more  particularly  advert 
to.    I  am  reading  from  the  third  paragraph  at  the  top  of  the  page : — 

^  With  respect  to  the  question  of  the  assumed  right  of  American 
fishermen  to  fish^  under  the  provisions,  or  rather  in  spite  of  the  pro- 
visions, of  the  Fisheries  Convention  in  1818,  on  all  the  coasts  of  the 
British  North  American  Provinces,  provided  they  do  not  approach 
within  three  miles  of  the  land,  Her  Majesty's  Government  are  glad 
to  learn  by  your  despatch  that  the  views  of  the  American  Govern- 
ment appear  to  have  undergone  some  change  on  that  point,  if  not 
with  regard  to  the  assumed  right  itself  at  least  with  regara  to  the 
utility  which  may  result  to  American  nshermen  from  the  assertion 
of  that  riffht. 

^^  Her  Majesty's  Grovemment  continue  to  maintain  that  under  the 
provisions  of  the  Convention  of  1818  the  United  States  Government 
clearly  and  distinctly  renounced  all  right  on  the  part  of  their  coun- 
tnrmen  to  fish  within  three  miles,  not  only  of  the  coasts  of  the  Brit- 
ish Provinces,  saving  those  specially  excepted  by  treaty,  but  also  of 
the  baysj  creeks,  and  harbours  of  those  provinces,  and  from  that  view 
Her  Majesty's  Government  cannot,  under  any  circumstances  depart. 


ABOUMEKT  OT  SIB  BOBEBT  TINLAY.  175 

^  Yoa  will  not  fail  to  remind  the  Government  of  the  United  States 
that  all  civilized  nations  in  both  hemispheres  recognize  as  an  undis- 
puted point  of  international  law,  the  jurisdiction,  founded  on  terri- 
torial possession,  of  every  nation  over  the  waters  in  the  immediate 
vicinity  of  its  own  coasts ;  and  that  in  this  respect  the  rights  of  Great 
Britain  in  no  way  depend  upon,  although  they  are  expressly  recog- 
nized and  confirmed  by  the  Treaty  of  1818.  And  with  reference  to 
the  practical  adoption  of  this  pnnciple.  I  have  to  desire  that  you 
will  at  an  early  moment,  inform  me  to  wnat  extent  the  United  States 
Government  assert,  at  this  moment,  an  exclusive  right  and  power 
over  the  large  bays  of  the  United  States,  such  as  Cape  Cod  Bay,  the 
Sound,  (Long  Island),  Delaware  Bay,  the  Chesapeake  Bay,  and 
others  of  the  same  description." 

I  submit  that  that  question  which  Lord  Mmlmesbury  quotes  with 

regard  to  the  assertion  of  dominion  by  the  United  States  over 

103      the  bays  upon  their  coasts  is  the  most  effective  answer  that 

can  be  made  to  the  claim  now  set  up  to  restrict  the  meaning 

of  "  bays  "  in  the  treaty. 

On  the  24th  of  the  same  month  of  September  1852  Lord  Malmes- 
bury  wrote  a  letter  to  Mr.  Crampton  again,  which  will  be  found  at 
the  bottom  of  the  same  p.  197,  from  which  I  have  just  been  reading. 
It  relates  to  certain  reports  that  have  been  made  by  Mr.  Lawrence 
with  reference  to  conversations  that  he  had  had  with  Lord  Malmes- 
bury  and  Sir  John  Pakington  upon  the  fishery  question;  and  he 
makes  a  correction  as  to  the  view  which  Mr.  Lawrence  had  taken 
of  what  was  said : — 

*^  In  your  despatch  No.  140  you  state  that  Mr.  Webster  had  allowed 

Jou  to  peruse  the  reports  maae  to  the  United  States  Government  by 
Ir.  Aboott  Lawrence  of  a  conversation  which  he  had  held  with  me 
and  Sir  John  Pakington  upon  the  Fishery  Question.'^ 

One  of  these  reports  will  be  found  at  p.  180  of  this  same  volume, 
and  if  the  Court  would  turn  to  it  for  one  moment,  it  will  make  the 
letter  which  I  am  going  to  read  more  intelligible.  In  the  course  of 
that  report,  dated  the  13th  August,  1852,  Mr.  Lawrence,  in  reporting 
the  effect  of  his  interview  with  Lord  Malmesbury,  says  this,  in  the 
third  paragraph : — 

^^  Lord  Malmesbury  will  probably  propose  to  leave  that  part  of  the 
treaty  about  which  we  disagree,  for  the  present,  just  where  it  has 
been,  and  will  direct  the  British  authorities  to  confine  their  exertions 
to  within  three  marine  miles  of  the  shore,  to  exercise  their  power 
with  great  leniency,  and  not  to  make  captures  except  under  flagrant 
circumstances." 

Now  I  resume  reading  from  p.  197  of  Lord  Malmesbury's  lettor 
criticising  this  report : — 

^^  It  appears  therefrom  that  Mr.  Lawrence  was  under  the  impression 
that  I  had  informed  him  that  no  seizures  would  be  made  of  American 
vessels  trespassing  on  British  fisheries  beyond  three  miles  from  the 
shore,  and  that  be  bad  reason  to  hope  that  you  would  be  instructed 
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to  advise  the  Colonial  authorities  and  the  C!ommanders  of  Her 
Majesty's  ships  not  to  make  any  seizures  whatever  during  the  present 
fishing  season  in  order  that  American  fishermen  might  ^make  up 
their  fares '  by  fishing  close  in  shore  during  the  two  ensuing  months. 

^'  As  Mr.  Lawrence  appears  to  have  totally  misunderstood  the  tenor 
of  my  observations,  it  is  necessary  that  I  should  inform  you  that  I 
did  not  say  that  seizures  would  not  be  made  beyond  the  three  mile 
distance  of  the  shore  within  bays,  but  I  said  that  the  President  of 
the  United  States  had  proposed  to  you  that  Her  Majesty's  ships 
should  abstain  from  making  such  seizures.  Moreover  no  mention 
was  made  either  bv  Mr.  Lawrence,  Sir  John  Pakington,  or  myself, 
of  permission  to  American  fishermen  to  ^make  up  their  fares'  by 
fishing  close  in  shore  for  two  months. 

"  On  the  contrary  I  repeatedly  remarked  that  the  intimation  given 
by  Her  Majesty's  Government  to  the  United  States  left  everything 
as  to  rights  and  instructions  to  C!ommanders  in  statu  quo;  that  Her 
Majesty's  Government  claimed  no  new  right,  and  laid  down  no  new 

Srinciple,  nor  did  they  abrogate  any  previous  relaxation;  that  the 
Iritish  proceeding  was  in  fact  one  merely  of  police ;  but  that  we  had 
specially  enjoined  upon  Her  Majesty's  Officers  forbearance  and  judg- 
ment in  the  execution  of  their  instructions. 

"You  will  take  an  opportunity  of  pointing  out  to  Mr.  Webster 
the  misconceptions  into  which  Mr.  Lawrence  has  fallen  with  re^rd 
to  the  tenor  and  intent  of  my  observation  on  the  occasion  in  question." 

There,  I  think  this  correspondence  ends  for  the  present;  and  I 
desire  only  to  make  a  very  short  reference  to  a  long  letter  which 
is  set  out  in  the  Appendix  to  the  Case  of  the  United  States  from  Mr. 
Kush  to  Mr.  Marcy.  It  is  a  letter  of  the  18th  July,  1853,  and  extends, 
in  the  Appendix  of  the  United  States  Case,  from  p.  549  to  p.  557. 
It  was  a  letter  written  by  Mr.  Kush,  who  had  been  one  of  the  nego- 
tiators of  the  treaty  of  1818,  to  Mr.  Marcy  in  defence  of  the  American 
position.  It  is  a  letter  of  a  highly  augmentative  character,  and  I 
submit  that  it  cannot  be  regarded  as  at  all  in  the  nature  of  evidence 
with  regard  to  the  circumstances  which  throw  light  upon  the  con- 
struction of  the  treaty.  It  is  in  the  first  volume  of  the  Appendix  to 
the  Case  of  the  United  States,  beginning  at  p.  549 ;  and  my  observa- 
tion upon  this  letter  is  that  an  argumentative  letter  of  this  kind, 
written  a  very  great  many  years — ^thirty-five  years — ^after  the  nego- 
tiations of  1818,  in  which  Mr.  Kush  had  taken  part,  a  letter  which 
espouses  the  American  side  in  the  controversy  which  had  then  arisen, 
cannot  be  regarded  as  in  the  nature  of  evidence,  though,  no  doubt, 
any  arguments  which  are  adduced  there  deserve  consideration.  May 
I  call  attention  to  two  passages  in  this  letter  which  show  its  tenor, 
and  how  it  deals  with  the  arguments  with  which  by  this  time  the 
Court  is  familiar.  At  the  bottom  of  p.  552  and  at  the  top  of  p.  553 
occurs  this  passage : — 

"  By  the  old  Treaty  of  Peace  of  1783.  which  separated  the  two 
countries,  we  secured  these  valuable  fisning  rights.    Britain  said 
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we  lost  them  by  the  War  of  1812.  We  denied  it  Her 
104      doctrine  was  that  war  abrogated  all  pre-existing  treaties.    We 

admitted  this  to  be  the  general  rule,  but  insisted  that  there 
were  exceptions  to  it ;  and  we  denied  altogether  its  application  to  the 
treaty  of  1783.  That  was  not  a  treaty  to  be  judged  by  common  rules. 
It  split  an  empire  in  twain.  Britain  did  not  grant  our  Independence 
by  that  treaty,  but  acknowledged  it.  She  did  not  grant  us  our 
boundaries.  She  agreed  to  them.  She  did  not  grant  us  our  fishing 
rif^hts.  She  agreed  to  them.  All  these  we  won  in  arms.  We  treated 
with  our  CTeat  adversary  for  peace,  and  desired  it;  but  we  treated  as 
a  co-equal  sovereign  nation." 

I  submit  that,  as  applied  to  the  grai\t  of  the  liberty  of  fishing,  is 
not  correct.  Great  Britain  did  not,  in  1783,  admit  that  the  right  to 
fish  on  the  coasts  of  the  British  possessions  still  existed.  It  admitted 
that  so  far  as  the  open  sea  and  the  bays  were  concerned,  the  right 
existed.  As  regards  the  coasts,  it  was  the  grant  of  a  privilege,  a 
liberty,  which  had  ceased  when  the  citizens  of  the  United  States 
ceased  to  be  British  subjects.  I  refer  to  this  merely  as  showing  the 
argumentative  tenor  of  this  letter,  which  is,  to  a  considerable  extent, 
I  think,  relied  upon  in  the  Case  and  Argument  of  the  United  States* 

Then,  at  the  top  of  p.  554,  there  occurs  this  passage : — 

"In  signing  it " 

That  is,  the  treaty  of  1818— 

^  we  believed  that  we  retained  the  right  of  fishing  in  the  sea,  whether 
called  a  bay,  gulf,  or  by  whatever  other  term  designated,  that  washed 
any  part  of  the  coast  of  the  British  North  American  Provinces,  with 
the  simple  exception  that  we  did  not  come  within  a  marine  league 
of  the  ^ore.  We  had  this  right  by  the  law  of  nations.  Its  con- 
firmation was  in  the  Treaty  of  1783." 

And  so  on.  That  is  all  mere  argument,  and  argument  which  I 
most  respectfully  submit  is  erroneous.  At  the  close  of  the  letter  Mr. 
Rush  makes  some  observations,  with  regard  to  the  notice  from  Mr. 
Webster,  in  July,  1852,  while  he  was  Secretary  of  State.  He  calls  it 
here  the  "  letter  "  from  Mr.  Webster,  but  it  is  really  the  notice  which 
I  read  to  the  Court  yesterday.    He  says: — 

"  I  desire  to  speak  with  nothing  but  reverence  of  an  American 
statesman  whom  death  has  canonized.  To  his  great  abilities,  exalted 
patriotism,  and  inappreciable  services,  all  do  nomage.  None  more 
luUy  than  I  do.  A  momentary  inadvertence  found  its  way  into  that 
letter,  which,  under  the  public  obligation  cast  upon  me  b)^  your  call,  I 
am  not  at  lioerty  to  pass  over.  It  is  the  passage  in  which  he  states 
that  it  was  '  an  oversight  in  the  convention  of  1818  to  make  a  con- 
cession to  England,  since  the  United  States  had  usually  considered 
that  those  vast  inlets  or  recesses  of  the  ocean  ou^ht  to  be  open  to 
American  fishermen  as  freely  as  the  sea  itself  to  within  three  marine 
miles  of  the  shore.'  The  letter  was  written  when  he  was  away  from 
his  department.  Full  of  diversified  public  occupation  and  with  his 
great  mind  under  corresponding  solicitudes,  he  may  have  been  mo- 
mentarily  at  fault;  at  a  season*  too,  when  perhaps  his  health  was  feel- 
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ing  the  approaches  of  that  fatal  malady  which  was  so  soon  after- 
wards to  deprive  his  country  of  his  valnable  life^  and  take  from  the 
world  one  oi  its  towering  names.  This  inference  is  the  more  strongly 
forced  upon  me  as  in  the  same  letter  he  refers  to  the  opinion  of  the 
English  crown  lawyers  without  noticing  the  grave  error  stamped  up- 
on its  face ;  that  they  assumed  the  existence  of  words  not  in  the  con- 
vention. I  should  reproach  myself  for  this  allusion,  but  for  the  in- 
fluence which  the  great  name  of  Mr.  Webster  might  otherwise  lend 
in  directions  unfavorable  to  the  just  rights  of  the  country  he  so 
dearly  loved.  Happy  am  I  to  think  that  tnis  letter  nevertheless  closes 
with  a  dissent  from  the  construction  given  by  the  crown  lawyers  to 
that  solemn  convention  which  it  is  the  aim  of  this  letter  to  ^ow  is 
chargeable  with  no  oversight." 

I  have  thought  it  right,  Sir,  to  refer  to  that  letter,  because  it  is  a 
good  deal  dwelt  upon  on  behalf  of  the  United  States,  but  I  submit 
that  it  is  not  at  all  in  the  nature  of  evidence,  it  is  an  argument  ad- 
dressed by  Mr.  Kush  thirty-five  years  after  the  treaty,  in  the  nego- 
tiation of  which  he  took  part,  and  the  arguments  which  he  adduces 
are  those  which  are  now  familiar  to  the  Court,  and  will  be  appre- 
ciated as  arguments  put  forward  by  any  advocate  on  either  side  will 
be  appreciated  by  the  Court. 

Now,  Sir,  before  I  pass  to  the  reciprocity  treaty  of  1854,  and  what 
took  place  under  it,  I  think  I  ought  to  take,  although  a  little  out  of 
the  order  of  time,  the  decision  of  the  arbitrators  with  regard  to  the 
seizure  of  the  "  Washington  "  in  the  Bay  of  Fundy.  That  took  place 
in  1856,  but  it  of  course  arose  strictly  out  of  the  events  to  which  I 
have  been  calling  the  attention  of  the  Court  during  the  years  pre- 
ceding this  period  on  which  we  are  now  about  to  embark. 

The  proceedings  will  be  found  at  pp.  212  to  217  of  the  Appendix  to 
the  British  Case. 

Before  I  read  the  very  few  sentences  from  that  award  and  from 
those  proceedings  to  which  I  propose  to  call  the  attention  of 
105      the  Court,  I  think  I  ought  to  advert  to  the  fact  that  any  con- 
sideration of  the  Bay  of  Fundy  is  excluded,  so  far  as  the  rights 
over  that  bay  are  concerned,  from  the  scope  of  the  present  arbitration. 

In  the  Appendix  to  the  United  States  Case  at  p.  9  the  Court  will 
find  the  letter  which  has  that  effect,  and  I  mention  that  in  order  to 
prevent  any  misconception  as  to  the  purpose  for  which  I  refer  to 
Mr.  Bates'  award  with  reference  to  the  seizure  of  the  "  Washington." 

We  are  not  now  concerned  with  the  Bay  of  Fundy  itself;  any  refer- 
ence to  the  Bay  of  Fundy  is  rather  by  way  of  illustration  of  the  other 
questions  which  arise  with  regard  to  other  bays. 

At  p.  9  wiD  be  found  a  letter  from  Mr.  Bacon  to  Mr.  Bryce,  the 
British  Ambassador: — 

"  In  giving  this  advice  and  consent  to  the  ratification  of  the  special 
agreement,  and  as  a  part  of  the  act  of  ratification,  the  Senate  states 
in  the  resolution  its  understanding: 
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"  That  it  is  agreed  by  the  United  States  and  Great  Britain  that 
question  5  of  the  series  submitted,  namely, '  from  where  must  be  meas- 
ured the  three  marine  miles  of  any  of  the  coasts,  bays,  creeks  or 
harbors  referred  to  in  said  article,'  does  not  include  any  question  as 
to  the  Bay  of  Fundy,  considered  as  a  whole  apart  from  its  bays  or 
creeks,  or  as  to  innocent  passage  through  the  Out  of  Canso,  and  that 
the  respective  views  or  contentions  of  the  United  States  and  Great 
Britain  on  either  subject  shall  be  in  no  wise  prejudiced  by  anything 
in  the  present  arbitration,  and  that  this  agreement  on  the  part  of  the 
United  States  will  be  mentioned  in  the  ratification  of  the  special 
agreement,  and  will,  in  effect,  form  part  of  this  special  agreement." 

So  that  the  Court  will  not  suppose  I  am  arguing  with  a  view  to 
anything  being  done  in  the  present  arbitration  as  to  the  Bay  of 
Fundy. 

The  award  made  by  the  arbitrators  appointed  by  the  United  States 
and  by  Great  Britain  is  referred  to  from  pp.  212  to  216;  that  of  the 
British  Commissioner  very  shortly. 

The  only  part  of  the  proceedings  I  am  going  to  read  is  that  which 
contains  the  decision  of  the  Umpire,  Mr.  Bates,  and  I  need  not  read 
the  whole  of  that.    Near  the  bottom  of  p.  216  he  begins  by  saying : — 

"  The  schooner  Washington  was  seized  by  the  revenue  schooner 
Julia,  Captain  Darby,  while  fishing  in  the  Bay  of  Fundy,  ten  miles 
from  the  shore,  on  the  10th  of  May,  1843,  on  the  charge  of  violating 
the  Treaty  of  1818.  She  was  carried  to  Yarmouth,  Nova  Scotia,  and 
there  decreed  to  be  forfeited  to  the  Crown  by  the  Judge  or  the 
vice-admiralty  court,  and,  with  her  stores,  ordered  to  be  sold.  The 
owners  of  the  Washington  claim  for  the  value  of  the  vessel "  .  .  .  . 
and  damages  so  much.  "  By  the  recent  reciprocity  treaty,  happily 
concluded  oetween  the  United  States  and  Great  Britain,  there  seems 
no  chance  for  any  future  disputes  in  regard  to  the  fisheries." 

Well,  that  hope  has  not  been  fulfilled.  That  treaty  lasted  from 
1854  to  1866,  but  then  it  was  determined,  and  these  controversies 
revived ;  and  they  now  come  before  this  Court  for  decision  in  1910. 

"  The  Washington  fishing  schooner  was  seized,  as  before  stated,  in 
the  Bay  of  Fundy,  ten  mues  from  the  shore,  off  Annapolis,  Nova 
Scotia.*^ . 

The  Court  is  familiar  with  the  position  of  Annapolis  up  the  bay. 
Then  I  pass  on  to  p.  217.     Mr.  Bates  cites  the  provision  of  the 
treaty  of  1818,  and  then  gives  his  decision  in  these  terms : — 

"The  question  turns,  so  far  as  relates  to  the  treaty  stipulations, 
on  the  meaning  given  to  the  word  '  bays,'  in  the  treaty  of  1783.  By 
that  treaty  the  Americans  had  no  right  to  dry  and  cure  fish  on  the 
shores  and  hays  of  Newfoundland;  but  they  had  that  right  on  the 
coasts,  hays^  harbors^  and  creeks  of  Nova  Scotia;  and  as  they  must 
land  to  cure  fish  on  the  shores,  bays,  and  creeks,  they  were  evi- 
dently admitted  to  the  shores  of  the  days,  &c.  By  the  treaty  of  1818 
the  same  right  is  jgranted  to  cure  fish  on  the  coasts,  bays,  &c.,  of  New- 
foundland ;  but  the  Americans  relinquished  that  right,  and  the  right 
to  fish  vnthin  three  miles  of  the  coasts^  bays^  <&e,^  of  Nova  Scotia. 
Tating  it  for  granted  that  the  framers  of  the  treaty  intended  that 
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the  words  '  bay  or  bays '  should  have  the  same  meaning  in  all  cases, 
and  no  mention  being  made  of  headlands,  there  appears  no  doubt 
that  the  Washington,  in  fishing  ten  miles  from  the  shore,  violated 
no  stipulations  of  the  treaty. 

"  It  was  urged  on  behalf  of  the  British  government,  that  by  coasts, 
bays,  &c.,  is  understood  an  imaginary  line,  drawn  along  the  coast 
from  headland  to  headland,  and  that  the  jurisdiction  of  Her  Majesty 
extends  three  marine  miles  outside  of  this  line;  thus  closing  all  the 
bays  on  the  coast  or  shore,  and  that  great  body  of  water  called  the 
Bay  of  Fundy  against  Americans  and  others,  making  the  latter  a 
British  bay.  This  doctrine  of  the  headlands  is  new,  and  has  received 
a  proper  limit  in  the  convention  between  France  and  Great  Britain 
of  2d  of  August,  1839,  in  which  '  it  is  agreed  that  the  distance  of 
three  miles  fixed  as  the  general  limit  for  the  exclusive  right  of  fishery 
upon  the  coasts  of  the  two  countries  shall,  with  respect  to 
106  bays,  the  mouths  of  which  do  not  exceed  ten  miles  in  width, 
be  measured  from  a  straight  line  drawn  from  headland  to 
headland.' 

'•  The  Bay  of  Fundy  is  from  65  to  75  miles  wide,  and  130  to  140 
miles  long;  it  has  several  bavs  on  its  coast;  thus  the  word  bay,  as 
applied  to  this  great  body  ol  water,  has  the  same  meaning  as  that 
applied  to  the  Say  of  Biscay,  the  Bay  of  Bengal,  over  which  no 
nation  can  have  the  right  to  assume  sovereignty.  One  of  the  head- 
lands of  the  Bay  of  Fundy  is  in  the  United  States,  and  ships  bound 
to  Passamaquoddy  must  sail  through  a  large  space  of  it.  The  islands 
of  Grand  Manan"  (British)  and  tittle  Manan  (American)  are  situ- 
ated nearly  on  a  line  from  headland  to  headland.  These  islands,  as 
represented  in  all  geographies,  are  situated  in  the  Atlantic  ocean. 
The  conclusion  is,  therefore,  in  my  mind  irresistible,  that  the  Bay  of 
Fundy  is  not  a  British  bay,  nor  a  bay  within  the  meaning  of  the  word, 
as  used  in  the  treaties  of  1783  and  1818." 

Now,  I  am  not  going  to  criticise  that  decision.  The  statement  that 
the  doctrine  of  headlands  is  new  is  a  somewhat  startling  one.  It  is  a 
very  old  doctrine  indeed  in  international  law,  but  Mr.  Bates  gave  his 
decision  and  there  was  an  end  of  the  matter,  and  the  Bay  of  Fundy 
is  not  directly  in  question  now.  The  ground,  and  the  real  ground 
of  the  decision  was,  as  appears  from  what  he  says  and  from  what 
was  said  by  Mr.  Dana,  counsel  for  the  United  States,  on  the  subse- 
quent occasion,  in  commenting  upon  this  decision,  that  he  thought 
Uiat  one  of  the  headlands  of  the  Bay  of  Fundy  was  in  United  States 
territory  only,  the  other  being  in  British  territorj'.  Mr.  Dana  puts 
that  point  very  clearly  in  his  argument  at  p.  266  of  the  same  volume, 
near  the  foot  of  the  page.  This  is  the  argument  in  1877  with  refer- 
ence to  the  Treaty  of  Washington,  and  I  cite  the  passage  only  for 
the  sake  of  the  comment  made  by  Mr.  Dana  as  to  the  ground  of  the 
decision  of  Mr.  Bates  with  regard  to  the  Bay  of  Fundy.  Mr.  Dana 
says,  about  twenty  lines  from  the  foot  of  the  page : — 

"  Names  will  not  help  us.  An  inlet  of  the  sea  may  be  called  a  '  bay,' 
and  it  may  be  two  miles  wide  at  its  entrance;  or  it  may  be  called  a 
'bay,'  and  it  may  take  a  month's  passage  in  an  olJ-fashioned  sailing 
vessel  to  sail  from  one  headland  to  the  other." 
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I  am  reading  about  twenty  lines  from  the  bottom  of  p.  266  in  the 
Appendix : — 

"  What  is  to  be  done  about  it?  If  there  is  to  be  a  three-mile  line 
from  the  coast,  the  natural  result  is,  that  that  three-mile  line  should 
follow  the  bays.  The  result  then  would  be  that  a  bay  more  than  six 
miles  wide  was  an  international  bay;  one  six  miles  wide  or  less  was 
a  territorial  bay.  That  is  the  natural  result.  Well,  nations  do  not 
seem  to  have  been  contented  with  this.  France  has  made  a  treaty 
with  England  saying  that  anything  less  than  ten  miles  wide  shall  be 
a  territorial  bay. 

"The  difficulties  on  that  subject  are  inherent,  and,  to  my  mind, 
they  are  insuperable.  England  claimed  to  exclude  us  from  fishing  in 
the  Bay  of  Fundy,  and  it  was  left  to  referees,  of  whom  Mr.  Joshua 
Bates  was  umpire,  and  they  decided  that  the  Bay  of  Fundy  was  not 
a  territorial  bay  of  Great  Britain,  but  a  part  of  the  high  seas.  This 
decision  was  put  partly  upon  its  width ;  but  the  real  ground  was, 
that  one  of  the  assumed  headlands  belonged  to  the  United  States,  and 
it  was  necessary  to  pass  the  headland  in  order  to  get  to  one  of  the 
towns  of  the  United  States.  For  these  special  reasons,  the  Bay  of 
Fundy,  whatever  its  width,  was  held  to  be  a  public  and  international 
bay." 

And  in  that  same  arbitration  compensation  was  awarded  also  for 
the  seizure  of  the  "  Argus,"  which,  as  the  Court  will  remember,  had 
taken  place  off  the  coast  of  Cape  Breton  in  what  would  not  now  be 
contended  to  be  a  bay  within  the  meaning  of  the  treaty. 

I  have  now  cleared  the  ground,  Mr.  President,  for  the  considera- 
tion of  the  Reciprocity  Treaty  in  1854,  which  happily  brought  these 
disputes  to  an  end  for  a  period  of  twelve  years  until  the  determination 
of  the  treaty  in  1866.  By  that  treaty  there  was  a  reciprocal  right  of 
fishing  given  on  the  coasts  of  the  United  States  to  British  subjects, 
and  on  the  coasts  of  British  possessions  to  citizens  of  the  United 
States.  The  terms  of  the  treaty  will  be  found  at  p.  36,  and  it  is 
necessary  to  call  the  attention  of  the  Court  to  them,  because  with  refer- 
ence to  this  treaty  certain  circulars  were  issued  which  are  of  very 
great  importance  in  connection  with  one  of  the  controversies  which 
the  Court  has  to  decide,  namely,  the  controversy  as  to  whether  the 
right  of  regulating  the  fisheries,  in  the  interest  of  the  fisheries,  the 
preservation  of  the  fisheries,  remained  with  the  British  Government. 

The  first  article  was  that  which  gave  to  the  inhabitants  of  the 
United  States  the  right  of  fishing  on  British  coasts.  The  second, 
that  which  gave  to  British  subjects  the  right  of  fishing  on  the  Ameri- 
can coasts.    The  first  article  states  (p.  36) : — 

"  It  is  agreed  by  the  hij^h  contracting  parties  that  in  addition  to  the 
liberty  secured  to  the  United  States  fishermen  by  the  above-mentioned 
convention  of  October  20,  1818,  of  taking,  curing  and  drying 
fish  on  certain  coasts  of  the  British  North  American  Colonies 
107  therein  defined,  the  inhabitants  of  the  United  States  shall  have, 
in  common  with  the  subjects  of  Her  Britannic  Majesty,  the 
liberty  to  take  fish  of  every  kind,  except  shell-fish,  on  the  sea-coasts 
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and  shores,  and  in  the  bays,  harbors,  and  creeks  of  Canada,  New 
Brunswick,  Nova  Scotia,  Prince  Edward's  Island,  and  of  the  several 
islands  thereunto  adjacent,  without  being  restricted  to  any  distance 
from  the  shore,  with  permission  to  land  upon  the  coasts  and  shores 
of  those  colonies  and  the  islands  thereof,  and  also  upon  the  Magda- 
len Islands,  for  the  purpose  of  drying  their  nets,  and  curing  their 
fish;  provided  that,  in  so  doing,  they  do  not  interfere  with  the 
rights  of  private  property,  or  with  British  fishermen,  .  .  .  ." 

The  second  article  expresses  that — 

"British  subjects  shall  have,  in  common  with  the  citizens  of  the 
United  States  the  liberty  to  take  fish  of  every  kind,  except  shell-fish, 
on  the  eastern  sea-coasts  and  shores  of  the  United  States  north  of 
the  36th  parallel  of  north  latitude,  and  on  the  shores  of  the  several 
islands  thereunto  adjacent,  and  in  the  bays,  harbors,  and  creeks  of  the 
said  sea-coasts  and  shores  of  the  United  States  " 

and  the  same  proviso  as  to  rights  of  private  property. 

Now  a  glance  at  the  map  will  show  that  both  Chesapeake  Bay  and 
Delaware  Bay  are  north  of  the  36th  degree  of  north  latitude.  Now, 
pausing  for  one  moment.  The  attitude  of  the  United  States  with 
regard  to  Delaware  Bay  and  Chesapeake  Bay  was  perfectly  well 
known  then,  it  is  perfectly  well  known  now,  and  has  never  varied 
since  the  question  first  arose  in  1793.  It  is  impossible  to  suppose  that 
under  the  second  article  the  United  States  did  not  grant  to  British 
subjects  the  right  of-  going  into  Delaware  Bay  and  Chesapeake  Bay 
for  the  purpose  of  fishing.  The  United  States  did  not  take,  and 
cannot  have  taken,  the  view  that  British  subjects  already  had  that 
right  to  go  into  these  considerable  bodies  of  water  upon  the  coasts 
of  the  United  States  as  if  they  were  part  of  the  open  sea,  because  the 
United  States  had  always  asserted  that  they  were  territorial  waters 
of  the  United  States.  So  that  that  article  must  be  read  as  a  grant  of 
the  right  to  fish  in  Delaware  Bay  and  Chesapeake  Bay  as  being  bays 
within  the  meaning  of  the  article. 

I  say  that  when  you  come  to  the  construction  of  the  first  article 
which  grants  the  right  to  the  United  States  to  fish  on  the  coasts  and 
in  the  bays  in  the  British  possessions,  the  very  same  observation 
must  arise  with  regard  to  bodies  of  water  such  as  the  Bay  of 
Chaleurs  and  others  that  might  be  mentioned  which  are  in  their 
nature  analogous  to  Chesapeake  Bay  and  Delaware  Bay. 

Then  the  fourth  article  gives  the  right  to  navigate  the  River  St. 
Lawrence  and  the  canals  in  Canada,  confers  that  right  upon  the 
inhabitants  of  the  United  States  subject  to  the  same  tolls  and 
other  assessments  as  now  are  or  may  hereafter  be  exacted  of  Her 
Majesty's  said  subjects.  British  subjects  are  to  have  the  right  of 
navigating  Lake  Michigan. 

Then  the  fifth  article  provides  that  the  treaty  is  to  take  effect  as 
soon  as  the  laws  required  to  carry  it  into  operation  have  been  passed. 
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and  that  such  assent  having  been  so  given,  the  treaty  shall  remain  in 
force  for  ten  years  from  the  date  at  which  it  may  come  into  operation, 
and  further  until  the  expiration  of  twelve  months  after  either  of  the 
high  contracting  parties  shall  give  notice  to  the  other  of  its  wish  to 
terminate  the  same. 

Then  article  6  provides  that  it  should  extend  to  the  Island  of  New- 
foundland so  far  as  applicable,  but  if  the  Imperial  Parliament,  the 
Provincial  Parliament  of  Newfoundland,  or  the  Congress  of  the 
United  States  shall  not  embrace  in  their  laws  the  colony  of  New- 
foundland, then  this  article  shall  have  no  effect. 

As  a  matter  of  fact  it  was  applied  to  Newfoundland,  as  appears 
by  the  Appendix  to  the  United  States  Case  in  a  note  on  p.  28.  I 
will  not  stop  to  read  that. 

Now,  after  that  treatv  was  entered  into  the  Governor  of  New 
Brunswick  wrote  a  letter  to  Lord  John  Kussell  on  the  5th  May  of 
the  following  year,  1855  (which  is  at  p.  204  of  the  Appendix  to  the 
British  Case),  calling  attention  to  the  necessity  of  the  colonial  regu- 
lation as  to  the  mode  of  fishing  and  so  on  being  observed.  There  are 
two  sentences  in  that  letter  to  which  I  desire  to  direct  the  attention 
of  the  Court: — 

"  The  period  however  is  now  rapidly  approaching,  when  the  fisher- 
men of  this  province  will  recommence  operations ;  and  I  do  not  doubt 
that  large  numbers  of  the  United  States  fishermen  will  hasten  to 
avail  themselves  of  the  rights  which  they  possess  under  the  Treaty 
to  which  I  have  referred. 

"  The  readiness  with  which  an  Act  was  passed  by  the  Provincial 
Le^slature  to  carry  this  Treaty  fully  into  effect  in  this  Province  is 
of  itself  a  sufficient  proof  that  there  is  no  disposition  here  to  exclude 
the  citizens  of  the  United  States  from  the  practical  enjoyment  of  all 
the  rights  conferred  on  them  by  the  Treatv;  and  I  have  no  ground 
whatever  for  believing  that  the  fishermen  of  the  Province  are  inclined 
to  obstruct  the  full  exercise  of  these  rights,  provided  that  the 
108  Laws  and  Kegulations,  bv  which  they  are  themselves  bound, 
are  likewise  observed  by  the  fishermen  from  the  United  States. 

"  But  should  the  United  States  fishermen,  from  ignorance  or  from 
any  other  cause,  violate  or  disregard  these  Laws  and  Regulations,  a 
different  feeling  might  probably  arise,  and  there  would  oe  reason  to 
apprehend  dissatisfaction  among  the  fishermen  of  this  Province,  and 
a  renewal  of  misunderstandings  and  disputes  between  Her  Majesty's 
subjects  and  the  citizens  of  the  United  States,  the  prevention  of 
which,  as  appears  from  the  preamble  of  the  Treaty,  was  one  of  the 
principal  objects  of  that  Treaty." 

And  on  p.  205  there  is  another  letter  to  Mr.  Crampton,  the  British 
Minister  at  Washington,  from  the  Governor  of  New  Brunswick — ^the 
same  governor  who  had  written  the  letter  I  have  just  read.  It  is  a 
letter  of  the  16th  June,  1855,  on  p.  205  of  the  same  volume.  It  is  to 
the  same  effect,  and  I  do  not  think  I  need  read  the  terms  of  the  letter 
to  the  Court. 
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The  object  of  the  letter  was  to  bring  to  the  attention  of  the  British 
Minister  at  Washington  the  fact  that  considerable  anxiety  was  felt 
and  expressed  in  New  Brunswick  lest  the  rules  which  had  been 
deemed  necessary  for  the  preservation  of  the  fisheries  of  the  province, 
and  by  which  the  fishermen  of  the  province  are  themselves  bound, 
may  be  disregarded  by  those  who  are  now  admitted  to  an  equal  par- 
ticipation with  them  in  the  fisheries. 

Correspondence  ensued,  and  the  result  was  that  a  circular  was 
issued  by  Mr.  Marcy.    Was  he  Secretary  of  State? 

Judge  Grat  :  Yes,  Sir. 

Sib  Kobebt  Finlay  :  I  am  obliged,  Sir.  A  circular  was  issued  by 
Mr.  Marcy,  Secretary  of  State,  on  behalf  of  the  United  States  Gov- 
ernment, to  which  I  shall  invite  the  particular  attention  of  the  Court, 
because  it  bears  on  this  point  which  is  now  raised  for  the  considera- 
tion of  the  Court  by  the  United  States — whether  the  United  States 
fishermen  are  subject  to  regulations  for  the  preservation  of  the  fish- 
eries made  by  the  British  Government  or  the  colonial  authorities. 

Now,  would  the  Court  do  me  the  favour  to  look  at  a  letter  begin- 
ning at  the  foot  of  p.  205  from  the  British  Minister  to  the  Governor 
of  New  Brunswick,  dated  the  27th  June,  1855,  in  answer  to  that 
which  I  have  just  read?  He  acknowledges  the  receipt  of  the  gover- 
nor's letter,  and  says,  at  the  bottom  of  p.  205  :— 

"  I  have,  to-day,  communicated  with  the  Secretary  of  State  of  the 
United  States  upon  this  subject,  and  suggested  the  expediency  of 
adopting  some  means  of  making  American  citizens,  concerned  in  the 
prosecution  of  the  fisheries,  acquainted  with  these  laws  and  regula- 
tions. 

"Mr.  Marcy  entirely  concurs  with  me  in  the  opinion  that  such  a 
measure  would  be  calculated  to  prevent  the  occurrence  of  any  mis- 
understanding on  the  part  of  American  fishermen,  who  may  now 
resort  to  New  Brunswick  for  the  purpose  of  exercising  their  newly 
acquired  rights  under  the  Treaty  of  Reciprocity,  and  proposes  that, 
after  tiie  documents — with  which  Your  Excellency  is  about  to  fur- 
nish me — shall  have  been  examined  by  him,  and  shall  have  been 
found,  as  he  doubts  not  will  be  the  case,  to  contain  no  provisions  in- 
consistent with  the  full  enjoyment  of  the  American  citizens  of  the 
rights  of  fishing  secured  them  by  the  Treaty,  to  direct  the  'Collectors 
of  the  United  States'  Customs '  to  furnish  copies  of  the  same  to  the 
masters  of  all  the  vessels  clearing  from  American  ports  to  the  British 
fisheries. 

"I  will  observe  that  I  am  not  in  possession  of  the  collection  of 
documents  published  from  Her  Majesty's  Stationery  Office  in  1853, 
to  whidi  Your  Excellent  alludes,  and  that  I  should  consequently 
feel  obliged,  should  your  ExceDency  be  so  kind  as  to  furnish  me  with 
a  copy  01  the  collection." 

Then  Mr.  Crampton  writes  to  Lord  Clarendon  the  letter  on  the 
same  page  (206),  which  is  dated  June  1855: — 

"  Your  Lordship  will  perceive  that  it  is  Mr.  Manners'  Sutton's 
object,  to  prevent  the  occurrence  of  disputes  between  provincial  & 
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American  fishermen,  arising  out  of  violations,  by  the  latter,  of  those 
laws  &  local  regulations  by  which  the  fishermen  of  New  Brunswick 
are  bound. 

"  I  have  thought  this  a  subject  of  sufficient  importance  to  bring  it 
under  the  attention  of  the  Government  of  the  United  States,  wifti  a 
view  to  the  adoption  of  such  measures  as  may,  as  much  as  possible, 
prevent  the  occurrence  of  any  misunderstanding  on  the  part  ot 
American  citizens,  who,  in  the  exercise  of  their  newlv  acc^uired  right 
under  the  Reciprocity  Treaty,  may  resort  to  the  fisheries  of  New 
Brunswick. 

"  I  found  every  disposition  on  Mr.  Marcy's  part  to  concur  with  the 
British  provincial  autnorities  in  the  adoption  of  any  measures  of  pre- 
caution by  which  the  chances  of  collision  between  the  fishermen  of  the 
two  countries  may  be  diminished ;  &  with  this  view  it  is  proposed  that 
the  masters  of  Ainerican  fishing  vessels,  clearing  for  the  fisheries  of 
New  Brunswick,  shall  be  furnished  with  printed  copies  of  the  laws 
&  reflations  in  question,  it  being  understood  that  these  shall  contain 
nothing  inconsistent  with  the  unrestricted  exercise,  by  American  citi- 
zens of  the  rights  secured  to  them  by  the  Reciprocity  Treaty." 

109  The  British  Minister  writes  to  the  Governor-General  of 

Canada  a  letter  which  appears  at  the  end  of  the  same  page, 
and  in  the  same  month  of  June,  1855,  in  somewhat  similar  terms,  with 
regard  to  the  laws  and  regulations  in  force  in  Canada.  The  first 
circular  issued  by  Mr.  Marcy  is  dated  the  12th  July,  1855,  and  appears 
at  p.  207.  The  Court  will  find  as  I  draw  attention  to  the  documents 
that  Mr.  Marcy  had  it  pointed  out  to  him  that  the  terms  of  the  cir- 
cular were  insufficient,  and  did  not  adequately  state  that  American 
fishermen  were  bound  to  conform  to  the  regulations  in  force  upon  the 
coasts  of  the  British  possessions  with  regard  to  the  fisheries,  and,  in 
consequence  of  the  representations  made  to  him,  Mr.  Marcy  issued  a 
second  circular  which  contains  what,  I  say,  is  the  most  explicit  stnte- 
•  ment  in  the  sense  of  the  contention  now  put  forward  by  the  British 
Government,  a  contention  which,  we  say,  is  reasonable  in  itself  and 
which  was  never  disputed  until  the  unfortunate  occurrence  in  Fortune 
Bay  in  1878.  Here  is  the  first  circular,  which  was  objected  to  by  the 
British  Minister  as  being  insufficient : — 

"  It  is  understood  that  there  are  certain  Acts  of  the  British  North 
American  Colonial  Legislatures,  and  also,  perhaps,  Executive  Ref- 
lations, intended  to  prevent  the  wanton  destruction  of  the  fish  which 
frequent  the  coasts  of  the  Colonies  and  injuries  to  the  fishing  thereon. 
There  is  nothing  in  the  Reciprocity  Treaty  between  the  United  States 
and  Great  Britain  which  stipulates  for  the  observance  of  these  regu- 
lations bj  our  fishermen ;  yet,  as  it  is  presumed  they  have  been  framed 
with  a  view  to  prevent  injuries  to  the  fisheries,  in  which  our  fishermen 
now  have  an  equal  interest  with  those  of  Great  Britain,  it  is  deemed 
reasonable  and  desirable  that  both  should  pay  a  like  respect  to  those 
regulations,  which  were  designed  to  preserve  and  increase  the  pro- 
ductiveness and  prosperity  of  the  fisheries  themselves.  It  is,  conse- 
quently, earnestly  recommended  to  our  citizens  to  direct  their  proceed- 
ings accordingly.     You  will  make  this  recommendation  known  to  the 
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master  of  such  fishing  vessels  as  belong  to  your  port,  in  such  manner 
as  you  may  deem  most  advisable.  .... 

"  It  is  believed  that  the  principal  regulations  referred  to  above  are 
the  following " 

Then  follows  a  citation  from  the  Revised  Statutes  of  New  Bruns- 
wick. I  direct  the  attention  of  the  Court  to  the  fact  that  Mr.  Marcy 
does  not  profess  to  know  what  all  the  regulations  are.  He  says,  "  It 
is  understood  that  there  are  certain  acts  ....  and  also,  perhaps, 
executive  regulations,"  and  "  It  is  believed  that  the  principal  regula- 
tions referred  to  above  are  the  following."  In  that  circular  he  rec- 
ommends the  observance  of  these  regulations  by  the  American  fisher- 
men. The  British  Minister  at  once  pointed  out  that  this  was  not  ade- 
quate, that  the  American  fishermen  must  be  informed  that  they  were 
bound  by  the  regulations.  The  letters  that  follow  are  letters,  in  the 
first  instance,  between  Mr.  Crampton  and  Lord  Clarendon,  and  then 
we  have  the  second  circular  to  which  I  shall  direct  the  attention  of 
the  Tribunal.  The  letter  from  Mr.  Crampton  to  Lord  Clarendon, 
in  which  he  called  attention  to  this  blot  on  the  circular  which  I  have 
read,  is  at  p.  208.    It  is  dated  the  7th  August.    He  says : — 

"  Your  Lordship  will  observe  that  Mr.  Marcy,  while  he  strongly 
recommends  to  American  citizens  to  respect  the  local  regulations  in 
question,  as  calculated  to  preserve  the  fisheries  in  which  they  have  a 
joint  interest  with  British  subjects — states  nevertheless  that,  *  there 
IS  nothing  in  the  Reciprocity  Treaty  between  the  United  States  and 
Great  Britain  which  stipulates  for  the  observance  of  such  regulations 
by  the  United  States.' — 

"  I  cannot  but  regret  that  Mr.  Marcy  has  expressed  this  view  of 
the  matter,  which  i  apprehend  may  give  rise  to  misunderstanding; 
for  it  is  evident  that,  were  it  admitted,  that  in  the  exercise  of  a 
privilege,  to  which  both  have  a  common  right,  American  citizens  are 
to  be  merely  recommended  by  their  Government  to  conform  to  cer- 
tain regulations,  which  British  subjects  are  compelled  by  legal  penal- 
ties to  respect,  the  latter  would  have  just  grounds  for  dissatisfac- 
tion.— ^Nor  can  I  concur  with  Mr.  Marcy  in  the  principle  upon  which 
his  view  of  the  subject  is  based ; — for  it  appears  to  me  that  American 
citizens,  while  within  British  jurisdiction  would  be  subject  to  the 
penalties  attached  to  the  infringement  of  all  legal  regulations,  local, 
as  well  as  general,  by  which  British  subjects  are  bound:  and  not  less 
to  those  anecting  the  fisheries,  provided  always,  that  these  latter  did 
not  trench  upon  the  rights  secured  by  treaty  to  citizens  of  the  United 
States.  Did  any  such  law  or  police  regulation  exist,  or  were  any 
such  to  be  enacted,  the  Government  of  the  United  States  would  no 
doubt  be  justified  in  demanding  its  abrogation ; — but  the  principle  now 
enounced  by  Mr.  Marcy  extends  much  further,  for  it  goes  to  exoner- 
ate American  citizens  from  the  penalties  attaching  to  the  violation 
of  all  British  laws  and  regulations,  however  unobjectionable,  now 
affecting,  or  which  may  hereafter  arffect,  the  British  fisheries;  and 
leaves  their  observance  to  depend  solely  on  the  good  feeling  or  good 
sense  of  the  individuals  who  may  at  any  time  happen  to  be  engaged 
in  those  fisheries." — 
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Then  Lord  Clarendon  writes  to  Mr.  Crampton  a  letter  on  the  11th 
October,  1855,  which  will  be  found  on  the  same  page — 208 : — 

"  By  the  Eeciprocity  Treaty  between  this  country  and  the  United 
States  American  citizens  are  admitted  to  the  benefit  of  certain  fish- 
eries carried  on  in  British  waters  in  common  with  Her 
110  Majesty's  subjects.  It  follows  as  a  necessary  consequence  that 
such  American  citizens  are  bound  to  observe  the  existing  laws 
and  regulations  established  for  the  conduct  of  such  fisheries  by  which 
British  subjects  are  bound. 

"  This  is  necessarily  implied  in  the  very  words  of  the  Article  of 
the  Treaty,  but  independently  of  all  agreement,  it  would  follow,  on 
general  principles,  that  American  fishermen  pursuing  their  occupa- 
tion within  British  territory  would  be  bound  to  observe  the  local 
laws  and  regulations  in  like  manner  as  all  foreigners  are  bound  to 
observe  the  municipal  laws  of  the  country  in  which  they  are  resident. 

"  It  is  indeed  literally  true,  as  Mr.  Marcy  states,  that  there  is  no 
express  stipulation  in  the  Reciprocitjr  Treaty  which  binds  American 
citizens  to  observe  the  British  Colonial  Regulations,  but  the  obliga- 
tion to  do  so  did  not  require  a  stipulation;  it  attaches  upon  American 
citizens  as  soon  as  they  claim  the  benefit  of  the  Treaty. 

"  Her  Majesty's  Government  are  of  opinion  that  the  expressions 
adopted  by  Mr.  Marcy  are  much  to  be  regretted  as  they  are  calcu- 
lated to  mislead  and  to  be  a  fruitful  source  of  disputes  and  opposi- 
tion to  British  authority,  and  you  will  therefore  take  an  early  oppor- 
tunity of  urging  upon  Mr.  Marcy  the  expediency  of  some  explanation 
being  given  bv  the  United  States,  to  prevent  that  misapprehension, 
to  which  the  language  of  the  Circular  is  undoubtedly  hkely  to  give 
rise." 

Thereupon  Mr.  Crampton  brought  the  matter  to  the  attention  of 
Mr.  Marcy.  The  Court  has  observed  the  very  forcible  and  clear 
terms  in  which  Lord  Clarendon  expresses  himself  in  the  despatch 
conveying  to  Mr.  Crampton  instructions  upon  the  subject.  Mr. 
Crampton  communicated  with  Mr.  Marcy,  and  the  result  was  that 
in  a  note  of  the  28th  March,  1856,  which  is  on  p.  209  and  is  numbered 
129,  Mr.  Marcy  writes  enclosing  a  circular  to  be  issued  to  the  fisher- 
men "  modified,"  as  he  thinks,  "  so  as  to  conform  to  "  Mr.  Cramp- 
ton's  "  suggestions  on  that  subject,"  and  he  says  that  he  submits  it 
with  a  request  to  return  it  with  such  remarks  as  Mr.  Crampton 
may  think  fit  to  make  upon  it.  I  do  not  think  we  have  got  the  draft 
circular  enclosed  in  that  note  of  Mr.  Marcy  to  Mr.  Crampton.  It 
would  conduce  to  clearness  in  reading  the  subsequent  documents  if 
I  were  to  state  to  the  Court  what  I  take  to  be  the  sequence  of  these 
papers.  There  is  Mr.  Marcy's  note  of  the  28th  March,  numbered  129, 
with  the  draft  circular  which  we  have  not  got.  Then  there  is  the 
circular,  as  modified  by  Mr.  Crampton's  suggestion,  which  is  the 
document  at  the  end  of  p.  211.  It  is  the  28th  March,  1856,  "  Circular 
enclosed  in  above  letter."  That  is  the  circular  as  Mr.  Crampton  pro- 
posed it  should  be  modified.  Then,  finally,  we  have  Mr.  Marcy's  final 
circular,  which  is  numbered  130.    I  think  the  Court  will  find  that 
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that  is  the  true  sequence  of  these  documents.  It  is  a  little  confused 
in  the  wording  of  Mr.  Crampton's  letter  to  Lord  Clarendon,  but  I 
think  everything  becomes  clear  after  his  suggestion  was  made,  and 
that  it  is  apparent  that  the  documents  succeeded  each  other  in  that 
order.  I  will  begin  by  reading  the  circular  as  Mr.  Marcy  finally 
issued  it.  It  is  numbered  130.  Then  I  shall  show  the  Court  the 
process  by  which  that  objectionable  circular,  issued  in  the  first  in- 
stance, was  modified  into  one  giving  effect  to  the  British  contention. 
No.  130:— 

"  It  is  understood  that  there  are  certain  Acts  of  the  British  North 
American  Colonial  legislatures,  and  also,  perhaps,  Executive  Ref- 
lations, intended  to  prevent  the  wanton  destruction  of  the  fish  which 
frequent  the  coasts  of  the  Colonies,  and  injuries  to  the  fishing  there- 
on. It  is  deemed  reasonable  and  desirable  that  both  United  States  and 
British  fishermen  should  pay  a  like  respect  to  such  laws  and  regula- 
tions, which  are  designed  to  preserve  and  increase  the  productiveness 
of  the  fisheries  on  those  coasts.  Such  being  the  object  of  these  laws 
and  regulations,  the  observance  of  them  is  enjoined  upon  the  citizens 
of  the  United  States  in  like  manner  as  they  are  observed  by  British 
subjects.  By  granting  the  mutual  use  of  the  inshore  fisheries  neither 
party  has  yielded  its  right  to  civil  jurisdiction  over  a  marine  league 
along  its  coast.  Its  laws  are  as  obligatory  upon  the  citizens  or  sub- 
jects of  the  other  as  upon  its  own.  Tne  laws  of  the  British  Provinces 
not  in  conflict  with  the  provisions  of  the  Reciprocity  Treaty  would  be 
as  binding  uj)on  citizens  of  the  United  States  within  that  jurisdiction 
as  upon  British  subjects.  Should  they  be  so  framed  or  executed  as 
to  make  any  discrimination  in  favour  of  the  British  fisherman,  or  to 
impair  the  rights  secured  to  American  fishermen  by  that  Treaty, 
those  injuriously  affected  by  them  will  appeal  to  this  (jovernment  for 
redress.  In  presenting  complaints  of  this  kind,  should  there  be  cause 
for  doing  so,  they  are  requested  to  furnish  the  Department  of  State 
with  a  copy  of  the  law  or  regulation  which  is  alleged  injuriously  to 
affect  their  rights  or  to  make  an  unfair  discrimination  between  the 
fishermen  of  the  respective  countries,  or  with  a  statement  of  any  sup- 
posed grievance  in  the  execution  of  such  law  or  regulation,  in  order 
that  the  matter  may  be  arranged  by  the  two  Governments.  You  will 
make  this  direction  known  to  the  masters  of  such  fishing  vessels  as 
belong  to  your  port,  in  such  manner  as  you  may  deem  most  advisable." 

Then  followed  the  postscript  in  the  same  terms  as  before :  "  It  is 
believed  that  the  principal  regulations  referred  to  above  are  the  fol- 
lowing." Then  follows  an  extract  from  the  Statutes  of  New  Bruns- 
wick in  which  they  provide,  under  the  head  of  12,  at  the  bottom  of  p. 

209,  that  "  no  seine  or  net  shall  be  set  across  the  mouth  of  any 
111      haven,  river,  creek,  or  harbour,  nor  in  such  place  extending 

more  than  one-third  the  distance  across  the  same,"  and  then 
No.  15  provided  a  close  time: — 

"  No  herrings  shall  be  taken  between  the  15th  day  of  July  and  the 
15th  of  October  in  any  year,  on  the  spawning  ground  at  the  head  of 
Grand  Manan  " 

within  certain  limits. 
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"  All  nets  or  enpnes  used  for  catching  herring  on  the  said  ground 
within  that  perioa  shall  be  seized  and  forfeited,  and  every  jjerson  en- 
gaged in  using  the  same  shall  be  guilty  of  a  misdemeanour,  .  .  ." 

Now,  Mr.  Crampton  writes  on  the  25th  April,  1856,  the  letter  which 
appears  at  p.  210  of  the  Appendix  to  the  British  Case,  the  day  after 
the  note  to  him  from  Mr.  Marcy,  which  appears  immediately  above 
it  on  the  same  page  enclosing  copies  of  the  circular,  as  finally  settled 
by  Mr.  Marcy  in  the  terms  which  I  have  read  to  the  Court  Mr. 
Marcy,  on  the  24th  April,  wrote  to  Mr.  Crampton  saying  that  he  was 
sending  out  this  circular,  and  that  he  desired  to  furnish  him  with 
copies  which  were  being  sent  out  to  all  who  were  concerned  with  the 
proper  observance  of  the  mutual  obligations  under  the  treaty.  Mr. 
Crampton,  in  writing  on  the  next  day  to  Lord  Clarendon,  gives  the 
history  of  the  transactions,  which  ended  in  that  very  important  cir- 
cular being  sent : — 

"  I  did  not  fail,  in  obedience  to  the  instructions  contained  in  Your 
Lordship's  despatch  No.  220  of  the  11th  of  October  last,  to  take  an 
opportunity  or  calling  Mr.  Marcy's  attention  to  an  objectionable 
expression  contained  in  the  Circular  Letter  which  had  in  Julv  last 
been  issued  by  the  Department  of  State,  by  which  American  fisher- 
men who  should  repair  to  the  British  fisheries  in  North  America  were 
recommended  to  conform  themselves  to  such  laws  and  regulations  as 
have  been  adopted  by  the  Provincial  authorities  for  the  preservation 
of  the  fisheries. 

"  The  expression  is  as  follows — '  There  is  nothing  in  the  Reci- 
procity Treaty  between  the  United  States  and  Great  Britain  which 
stipulates  for  the  observance  of  these  (the  above-named)  regulations.' 

"I  pointed  out  to  Mr.  Marcy  the  ill-effects  which  might  arise  from 
such  a  declaration  by  the  Government  of  the  United  States.  I  re- 
marked that  it  would  be  inferred  that  the  observance  by  American 
fishermen  of  the  laws  and  regulations  in  question  would  be  dis- 
cretionary only,  while  the  observance  of  the  same  laws  and  regula- 
tions would  be  enforced  on  British  fishermen  by  legal  penalties;  and 
I  added  that  the  Provincial  Magistrates  would  have  no  choice  but 
to  enforce  the  existing  laws  whatever  they  might  be  upon  all  persons 
without  distinction;  And  that  consequently  collison  or  unpleasant 
discussions  would  be  sure  to  arise,  were  American  fishermen  to  be 
left  under  the  impression  that  thev  were  not,  while  within  British 
jurisdiction,  equally  amenable  with  British  subjects  to  the  British 
laws  and  regulations  affecting  the  fisheries,  as  well  as  in  every  other 
respect. 

"I  admitted,  I  said,  that,  if  any  of  those  laws  were  framed  or  exe- 
cuted so  as  to  make  an  unfair  discrimination  in  favour  of  British 
fishennen,  or  directly  or  indirectly  to  deprive  American  fishermen  of 
the  privileges  secured  to  them  by  the  Reciprocity  Treaty,  this  would 
afford  just  ground  for  representation  to  Her  Majesty's  Grovemment 
by  the  Government  of  the  United  States.  But  I  called  Mr.  Marcy's 
attention  to  the  danger  of  allowing  to  each  individual  the  right  to 
judge  for  himself  whether  a  regulation  was  in  conformity  with  the 
provisions  of  the  Treaty  or  not,  and  at  once  to  object  to  observe  it. 

"  Mr  Mnrcy  appearea  entirely  to  concur  in  this  view  of  the  matter, 
and  said  that  he  would  cause  such  an  alteration  to  be  made  in  the 
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wording  of  the  circular  instruction  to  be  issued  for  the  approaching 
fishing  season  as  would  obviate  the  objection  which  I  had  piS 
forward. 

"Accordingly  a  few  days  after  my  conversation  with  Mr.  Marcy  I 
received  from  him  the  private  note,  of  which  I  have  the  honor  to 
enclose  a  copy  containing  an  amended  draft  of  the  instruction  also 
enclosed  herewith." 

We  have  the  private  note,  which  is  No.  129  on  p.  209,  but  we  have 
not  the  print  of  the  draft  circular  enclosed  in  the  note. 

"Availing  myself  of  the  request  contained  in  Mr.  Marcy's  note  to 
return  it  with  such  remarks  as  I  might  think  fit,  I  took  the  liberty  of 
suggesting  the  insertion  of  the  passage  which  I  have  marked  with  red 
iuK  in  the  copy,  as  being  necessary  to  point  out  more  clearly  than 
Mr.  Marcy's  amended  draft  appeared  to  me  to  have  done  the  liability 
of  American  fishermen  in  British  waters  to  British  jurisdiction." 

Then,  at  the  bottom  of  the  page  is  the  circular  with  Mr.  Crampton's 
suggested  amendment.    The  Court  will  see  that  it  contains  these 

words : — 

^'American  citizens  would  indeed^  within  British  jurisdiction^  be 

liable  equally  with  British  subjects  to  the  penalties  prescribed  by 

law  for  a  wilful  infraction  of  such  regulations^  but  nevertheless 

should  these  be  so  framed  or  executed  as  to  make  any  discrimination 

in  favour  or  the  British  fishermen  .  .  ." 

112      and  so  on — 

".  .  .  will  appeal  to  this  Grovernment  for  redress." 

Then  he  goes  on : — 

"  Receiving  no  rejoinder  to  my  note  I  lately  reminded  Mr.  Marcy 
of  the  matter,  when  he  told  me  that  he  had  adopted  my  suggestion, 
although  he  had  somewhat  altered  the  phraseology  of  the  passage  I 
had  proposed  to  insert,  and  he  added  that  he  would  send  me  copies 
of  the  instructions  so  amended. 

"  These  I  have  received,  and  have  the  honor  to  enclose  with  a  copy 
of  the  note  from  Mr.  Marcy  which  accompanied  them." — 

That  is  the  circular  as  it  appears  on  p.  209,  numbered  130,  and  the 
date  of  the  28th  March,  1856  :— 

"  I  have  underlined  in  red  ink  the  passage  which  Mr.  Marcy  has 
substituted  for  that  which  I  suggested. 

"  Although  the  instruction  is  now  in  general  more  satisfactory,  in- 
asmuch as  it  admits  that  the  laws  of  each  country  within  its  own 
jurisdiction  are  as  obligatory  upon  the  citizens  or  subjects  of  the 
other  as  upon  its  own.  Your  Lordship  will  remark  that  Mr.  Marcy 
has  taken  the  opportunity  of  introducing  a  phrase  by  which  the 
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sion  which  preceded  the  Reciprocity  Treaty  with  Great  Britain,  and 
that  they  are  now  maintaining  it  in  a  controversy  with  the  Spanish 
Government  respecting  the  search  of  the  American  steamer  '  El 
Dorado '  fe  t  the  Spanish  frigate  '  Ferrolana,'  it  is  equally  certain  that 
this  doctrlie  is  at  variance  with  that  laid  down  by  eminent  American 
jurists-  (see  Chancellor  Kent's  Commentaries  page  32,  7th  edition 
and  WTieaton's  Elements  of  the  Law  of  Nations  chap.  4.  §  6. ) ,  that  it 
Las  never  directly  or  indirectly  received  the  countenance  of  Congress, 
that  its  unqualified  admission  is  firmly  resisted  by  the  Government  of 
Spain,  and  that  it  has  not,  unless  I  am  mistaken,  been  ever  acquiesced 
in  by  Her  Majesty's  Government." 

Now,  Sir,  I  most  respectfully  submit  that  there  is  no  practical  dis- 
tinction for  this  purpose  between  the  convention  of  1854  for  reci- 
procity in  the  matter  of  fishing,  and  the  treaty  of  1818  on  the  con- 
struction of  which  the  Court  is  now  embarked.  Every  consideration 
with  reference  to  the  propriety  and  necessity  of  local  regulations, 
fairly  framed  for  the  preservation  of  the  fisheries,  being  binding 
upon  United  States  fishermen  as  much  as  upon  native  fishermen,  ap- 
plies in  one  case  just  as  much  as  in  the  other.  Mr.  Marcy,  the  Secre- 
tary of  State,  had  framed  a  circular  in  which  he  only  recommended 
United  States  fishermen  to  observe  the  British  regulations.  The 
British  Minister  calls  his  attention  to  the  point,  intimates  to  him,  in 
the  clearest  terms,  that  it  is  not  a  matter  of  good  feeling,  of  friendly 
consideration,  that  it  is  a  matter  of  obligation,  and  that  United  States 
fishermen,  while  they  are  exercising  the  fishing  privileges  conferred 
by  the  treaty,  are  as  much  bound  by  the  regulations  as  are  the  British 
fishermen.  He  concedes,  of  course,  that  it  would  be  a  breach  of  the 
treaty  if  these  regulations  were  so  framed  as  to  discriminate  in  favour 
of  the  British  fishermen  as  against  the  United  States  fishermen.  No 
contention  to  the  contrary  has  ever  been  put  forward  on  the  part  of 
Great  Britain.  He  says  that  regulations  which  do  not  infringe  the 
rights  conferred  upon  the  United  States  fishermen,  but  are  intended 
for  the  preservation  of  the  fisheries,  are  regulations  which  tliey  are 
just  as  much  bound  as  British  fishermen  are  to  observe.  Mr.  Marcy 
takes  that  view  and  embodies  it  in  the  amended  circular.  I  call  the 
attention  of  the  Court  to  that  amended  circular  at  p.  209,  and  I  sub- 
mit that,  leaving  out  of  the  question  the  point  about  the  3  marine 
miles  from  the  shore,  which,  for  this  purpose  is  not  material,  it  con- 
tains an  express  statement  in  the  clearest  terms  of  the  doctrine  for 
which  Great  Britain  is  now  contending  before  this  Tribunal. 
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they  go  on — it  is  one-third  from  the  top  of  p.  31  of  the  Counter-Case 
of  the  United  States : — 

"  Reading  this  circular  in  the  light  of  the  circumstances  leading  up 
to  its  preparation,  it  is  entirely  consistent  with  the  position  taken  by 
Mr.  Marcy  in  the  original  circular.  Certain  existing  fisheries  laws 
and  regulations  are  approved  provisionally,  as  in  the  original  circular, 
on  the  understanding  and  assumption  that  they  were  of  a  specified 
character,  but  such  approval  is  qualified  by  the  condition  that  m  their 
practical  application  they  do  not  prove  to  be  'so  framed  or  executed 
as  to  make  any  discrimination  in  favour  of  the  British  fisher- 
113  men,  or  to  impair  the  rights  secured  to  American  fishermen  by 
that  treaty,'  all  of  which,  it  will  be  noted,  is  in  no  way  incon- 
sistent with  the  statement  in  the  original  that  'there  is  nothing  in 
the  Reciprocity  Treaty  between  the  United  States  and  Great  Britain 
which  stipulates  for  the  observance  of  these  regulations  by  our  fisher- 
men.' The  controlling  statement  in  the  new  circular  is  that  such  laws 
are  binding  only  if  they  are  not  in  conflict  with  the  provisions  of  the 
Reciprocity  Treaty ;  but,  in  accordance  'with  Mr.  Crampton's  sugges- 
tion, the  question  of  whether  such  laws  are  'so  framed  or  executed 
as  to  make  any  discrimination  in  favor  of  the  British  fishermen  or 
to  impair  the  rights  secured  to  American  fishermen  by  that  treaty ' 
is  not  left  for  the  fishermen  themselves  to  determine  as  in  the  earlier 
circular,  but  is  reserved  as  a  matter  to  be  'arranged  by  the  two 
Governments.' 

"  By  no  possible  construction  can  this  circular  be  regarded  as  en- 
joining upon  American  fishermen  the  observance  of  the  regulations 
referred  to,  if  the  United  States  had  subsequently  found  it  necessary 
to  withdraw  its  approval  of  them,  either  because  they  proved  to  b!e 
so  framed  or  executed  as  to  discriminate  a^inst  American  fishermen, 
or  in  any  other  way  impaired  American  rights  under  the  treaty." 

Now,  Sir,  it  will  be  observed  that  this  passage  opens  up  by  saying 
that  the  second  circular  is  entirely  consistent  with  the  position  taken 
up  by  Mr.  Marcy  in  the  original  circular.  I  submit  that  it  is  as 
plain  as  anything  can  be  that  the  position  taken  up  in  the  second  cir- 
cular is  an  abandonment  of  the  position  taken  up  in  the  first  circular, 
and  an  adoption  of  the  British  contention  so  clearly  put  in  Lord 
Clarendon's  despatch  to  Mr.  Crampton,  containing  his  instructions 
for  his  communication  with  Mr.  Marcy  upon  the  subject. 

The  first  circular  only  recommended  American  citizens  to  obey  the 
regulations.  The  second  circular  says,  in  plain  terms,  that  by  grant- 
ing the  mutual  use  of  the  inshore  fisheries,  neither  party  has  yielded 
its  right  to  civil  jurisdiction  over  a  marine  league  along  its  coast.  Its 
laws  are  as  obligatory  upon  the  subjects  or  citizens  of  the  other  as 
upon  its  own. 

The  second  circular  is  a  complete  adoption  of  the  British  conten- 
tion upon  this  point,  and  it  informs  the  United  States  fishermen  that 
they  are  bound  by  such  laws.  It  is  not  a  case  of  certain  laws  being 
approved  by  Mr.  Marcy.  The  language  of  the  circular  negatives 
that  contention.    Mr.  Marcy  does  not  profess  to  have  exwui^d  9l\ 
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the  laws  to  which  his  circular  is  intended  to  have  reference.  He 
begins  by  saying,  ^'It  is  understood  that  there  are  certain  acts/' 
Then  he  goes  on  to  say,  ''There  are  also,  perhaps,  executive  regula- 
tions " ;  and  in  the  postscript  he  says, ''  It  is  believed  that  the  princi- 
pal regulations  ....  are  the  foUowing."  Then  he  specifies  three 
regulations  from  the  New  Brunswick  statutes,  one  of  them  relating 
to  the  use  of  seines. 

Mr.  Marcy  could  not  possibly  have  used  that  language  if  he  had 
professed  to  examine  the  regulations  with  the  view  of  approving 
them,  as  is  somewhat  faintly  suggested  in  the  passage  from  the 
United  States  Counter-Case  which  I  have  just  read.  He  would  have 
said, ''  I  examined  certain  regulations,  and  I  approve  of  them."  He 
says,  ''It  is  understood  that  there  are  regulations; — perhaps  also 
executive  acts ; — it  is  believed  the  principal  are  the  following."  Then 
he  says  in  the  most  general  terms  that  United  States  fishermen  are 
as  much  bound  by  such  regulations,  when  exercising  the  privileges  of 
the  treaty,  as  are  British  fishermen. 

The  PREsmENT.  Please,  Sir,  may  I  ask  a  question  as  to  the  exact 
text  of  this  circular  of  Mr.  Marcy's?  I  find  that  there  is  a  little  dis- 
crepancy in  the  version  of  it  in  the  British  Appendix  and  in  the 
American  Appendix.  In  the  British  Appendix,  at  p.  209,  imder 
No.  130,  I  read  in  the  sixth  line:  ''Such  being  the  object  of  these 
citizens  of  the  United  States,"  and  so  on.  In  the  American  Counter- 
Case,  p.  30,  the  text  is  given  in  this  way :  "  Such  being  the  object  of 
these  laws  and  regulations,  the  observation  of  them  is  enforced,"  witli 
a  point  of  interrogation,  "  upon  the  citizens  of  the  United  States." 

It  is  a  very  subordinate  point,  I  confess;  perhaps  without  any 
relevancy,  as  to  whether  the  word  "enjoined"  was  used  or  the  word 
"  enforced  "  was  used. 

Sib  Kobert  Finlay.  I  think  that  the  word  must  be  "enjoined." 
I  conjecture  from  the  context  that  it  must  be. 

The  PsEsmEKT :  Probably  it  is  so. 

Sm  Bobebt  Fikult:  I  was  about  to  refer  to  the  circular  itself  in 
the  American  Appendix,  but  I  am  not  sure  that  the  circular  is  set 
out  there. 

Senatob  Root:  May  I  make  a  suggestion  which  I  think  will 
answer  the  question  ?  The  form  of  the  circular  as  it  appears  at  p.  30 
of  the  Counter-Case  of  the  United  States  is  taken  from  a  quotation 
of  that  circular  in  the  letter  of  Lord  Salisbury  at  the  time 
114  of  the  Fortune  Bay  controversy,  and  there  were  two  errors. 
The  form  as  it  appears  in  the  British  Appendix  is  the  correct 
form,  we  understand. 

The  PBEsmENT:  That  is,  the  word  "  enjoined,'* 

82900*— &  Doc.  870, 61--8,  vol  0 14 
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Senatok  Boot  :  This  error  occurs  as  to  the  word  ^  enforced  "  instead 
of  "  enjoined,"  and  there  is  another  error  a  few  lines  further  down — 
"  civic  "  instead  of  "  civil " — ^which  comes  f r(»n  the  fact  that  there 
have  been  a  series  of  copies,  and  this  was  taken  directly  from  a  copy 
in  Lord  Salisbury's  subsequent  despatch. 

Sir  Robert  Fiklay  :  I  am  much  obliged  to  my  friend  Mr.  Boot  for 
having  cleared  up  that  matter,  and  explained  how  the  divergence 
happens. 

Now,  Sir,  I  was  about  to  cite  the  terms  in  which  the  printed  Argu- 
ment of  the  United  States  deals  with  this  point.  It  will  be  found 
at  pp.  71-73  of  their  Argument.  The  point  is  one  of  so  much  im- 
portance that  I  think  the  Court  will  allow  me  to  do  full  justice  to  the 
argument  by  reading  it  in  the  very  terms  in  which  it  is  put  forward 
in  the  printed  Argument  of  the  United  States.  I  am  reading  at  the 
bottom  of  p.  71  of  the  Argument  of  the  United  States : — 

"  On  June  16,  1866,  the  lieutenant-governor  of  New  Brunswick 
sent  to  Mr.  Crampton,  British  Minister  at  Washington,  a  copy  of  the 
laws  and  regulations  of  New  Brunswick  governing  the  fisneries  in 
that  province,  for  the  purpose  of  having  the  latter  submit  them  to  the 
Government  of  the  United  States  wifli  the  view  of  securing  their 
approval  by  that  Government  and  bringing  them  to  the  attention  of 
American  fishermen,  then  lately  admitted  to  fish  in  New  Brunswick 
waters  by  the  treaty  of  1864." 

I  do  not  pause  to  comment  upon  the  language  of  that  paragraph. 
I  do  not  think  it  is  quite  accurate. 

• 

"As  a  result  Mr.  Crampton  subsequently  had  an  interview  with  Mr. 
Marcy,  Secretary  of  State  of  the  United  States,  and  on  July  12, 1855, 
Mr.  Marcy  prepared  and  sent  to  the  collector  of  customs  of  Boston  a 
circular  on  the  subject. 

"  The  British  Government  rai^d  some  objection  to  a  clause  in  the 
circular,  and  the  correspondence,  which  followed,  between  Mr.  Marcy 
and  Mr.  Crampton  and  the  positions  taken  by  tne  two  Governments 
are  fully  discussed  in  the  Counter  Case  of  the  United  States. 

"  In  the  communication  from  Mr.  Crampton  to  Mr.  Marcy  concern- 
ing the  draft  of  the  circular  sent  to  him  for  comment,  Mr.  Crampton 
suggested,  as  a  substitute  for  the  clause  objected  to,  the  following: 
'American  citizens  would,  indeed,  within  British  jurisdiction,  be 
equally  liable  with  British  subjects  to  the  penalties  prescribed  by  law 
for  a  willful  infraction  of  such  regulations.' " 

That  is  the  clause  printed  in  italics  in  the  circular,  as  corrected  by 
Mr.  Crampton,  which  is  printed  at  the  bottom  of  p.  211  of  the  Brit- 
ish Case  Appendix. 

"  Mr.  Marcy  declined  to  accept  the  language  suggested,  but  inserted 
instead  the  following  clause: 

" '  By  granting  the  mutual  use  of  the  inshore  fisheries  neither  party 
has  yielded  its  right  to  civil  jurisdiction  a  marine  league  along  its 
coast.  Its  laws  are  as  obligatory  upon  the  citizens  or  subjects  of  the 
other  as  upon  its  own.    The  laws  of  the  British  provinces  not  in  con- 


ABQVUEJSiT  OF  SIB  BOBE&T  FINLAY.  195 

flict  with  the  provisions  of  the  reciprocity  treaty  would  be  as  binding 
upon  citizens  of  the  United  States  within  that. jurisdiction  as  upon 
British  subjects.  Should  they  be  so  framed  or  executed  as  to  make 
any  discrimination  in  favor  of  the  British  fishermen,  or  to  impair  the 
riffhts  secured  to  American  fishermen  by  that  treaty,  those  injuriously 
affected  by  them  will  appeal  to  this  Government  for  redress/ " 

Well,  all  that  was  in  the  circular  as  altered  by  Mr.  Crampton.  I 
do  not  mean  the  earlier  words  are  different,  but  the  provision  about 
appealing  to  the  American  Government  for  redress  if  the  regula- 
tions were  so  framed  as  to  make  any  discrimination  in  favour  of 
British  fishermen  as  against  American  fishermen  will  be  found  in 
the  circular  as  altered  by  Mr.  Crampton  at  the  bottom  of  p.  211  of 
the  Appendix  to  the  British  Case. 

Then  the  argument  goes  on : — 

^  Mr.  Marcy  was  here  considering,  first,  the  obligatory  force  of  the 
laws  of  the  two  nations  generally,  and,  second,  their  obligatory  force 
when  taken  in  connection  with  the  reciprocity  treaty.  As  to  the  first 
he  recognized  the  full  jurisdiction  of  each  nation  over  its  territory; 
but,  as  to  the  second,  he  conceded  the  binding  force  of  the  laws  only 
when  '  not  in  conflict  with  the  reciprocity  treaty ; '  as  will  be  seen 
when  the  entire  circular  is  read,  he  enjoined  on  fishermen  of  the 
United  States  obedience  to  the  local  laws  and  an  appeal  to  their 
Government  if  such  laws  were  so  framed  or  enforced  as  to  injuriouslv 
affect  their  rights.  The  direction  to  obey  the  local  laws  without  ref- 
erence to  their  character  was  in  the  interest  of  comity  and  good  order. 

"  That  Mr.  Marcy  was  speaking  of  the  obligatory  effect  within 
the  British  jurisdiction  of  the  British  laws  regulating  the  fisheries  in 
a  de  facto  sense  is  evident.  That  view  had  been  suggested 
116  to  him  by  Mr.  Crampton,  and  Mr.  Marcy's  purpose  was  to  pre- 
vent a  collision  between  the  fishermen  and  the  authorities, 
which  might  have  resulted  from  a  refusal  of  the  American  fishermen 
to  observe  the  local  laws,  which  Mr.  Crampton  had  stated  the  pro- 
vincial magistrates  would  have  no  choice  but  to  enforce. 

"  The  United  States  contends  that  all  that  this  correspondence 
shows  is  that  Great  Britain  submitted  certain  existing  colonial  laws 
and  regulations  to  the  Secretary  of  State  of  the  United  States  and 
secured  the  approval  of  the  latter  and  his  direction  to  American 
fishermen  to  observe  such  laws  and  regulations.  Mr.  Marcy  ap- 
proved them  provisionally  as  reasonable  and  desirable,  but  reserved 
the  right  to  tne  United  States  to  pass  on  them  if  in  their  practical 
application  they  should  prove  to  oe  'so  framed  or  executed  as  to 
m&e  any  discrimination  in  favor  of  the  British  fishermen,  or  to 
impair  the  rights  secured  to  American  fishermen  by  that  treaty.' 

"Read  in  the  light  of  these  facts,  it  is  submitted  that  there  is  noth- 
ing in  the  Marcy  circular  which  conflicts  with  the  position  now 
assumed  by  the  United  States." 

I  venture  most  respectfully  to  submit  to  the  Tribunal  that  the 
Marcy  circular  is  directly  in  conflict  with  the  position  at  present 
adopted  by  the  United  States.  It  does  not  enjoin  on  the  fishermen 
of  the  United  States  the  observation  of  these  regulations  merely  as 


196  NOBTH  ATLANTIC  COAST  FISHERIES  ABBITBATION. 

a  matter  in  the  interest  of  comity  and  good  order.  It  enjoins  it  upon 
them  on  the  ground,  which  is  expressly  stated  in  the  circular,  that 
"  by  granting  the  mutual  use  of  the  inshore  fisheries,  neither  party 

has  yielded  its  right  to  civil  jurisdiction Its  laws  are  as 

obligatory  upon  the  citizens  or  subjects  of  the  other  as  upon  its  own." 

It  is  not  the  case  that  Mr.  Marcy's  approval  had  been  secured 
for  the  regulations  that  were  to  be  observed.  He  did  not  know  what 
all  the  regulations  were,  and  so  states  in  his  circular.  He  says  he 
"  understood"  that  there  were  certain  regulations;  there  were,  "  per- 
haps," executive  acts  to  the  same  effect ;  and  in  the  postscript  "  be- 
lieved "  that  the  most  important  were  the  following.  But  his  circular 
is  not  confined  to  those  which  he  had  seen.  He  did  not  profess  to 
be  giving  his  approval.  They  had  been  shown  him  in  order  that 
he  might  know  what  the  colonial  legislatures  had  done,  and  he 
recognised  that  what  the  colonial  legislatures  had  done  or  might 
do  would  be  as  obligatory  upon  United  States  fishermen  within  the 
limits  which  were  conceded  to  them  by  the  treaty  as  they  would 
be  upon  British  fishermen. 

I  am  afraid  I  do  not  quite  grasp  the  meaning  of  the  passage  on 
p.  73,  to  this  effect,  "  that  Mr.  Marcy  was  speaking  of  the  obligatory 
effect  within  the  British  jurisdiction  of  the  British  laws  regulating 
the  fisheries  in  a  (26  facto  sense  is  evident."  I  do  not  quite  grasp 
what  the  meaning  of  that  is.  He  was  telling  the  fishermen  that 
whatever  British  laws  there  were  as  to  the  regulation  of  the  fish- 
eries, they  were  as  binding  on  them  as  on  British  subjects.  Of 
course  it  was  conceded  by  everyone  that  if  the  regulations  were  so 
framed  as  to  discriminate  against  the  United  States  fishermen,  it 
would  be  a  breach  of  the  treaty,  and  that  would  be  a  matter  for 
representation  by  the  Government  of  the  United  States.  That  has 
never  been  contested  for  one  moment,  and  is  not  contested  now. 

The  circular  is  a  circular  which  is  dealing  with  laws  and  regula- 
tions intended  to  preserve  and  increase  the  productiveness  of  the 
fisheries.  That  is  what  he  is  referring  to — the  precise  class  of  regu- 
lations which  are  pointed  out  in  the  contention  of  the  British  Gov- 
ernment under  Question  1,  now  before  the  Court. 

Now,  may  I,  before  I  part  with  this  subject,  refer  to  the  manner 
in  which  it  is  treated  in  a  report  made  by  Mr.  Evarts,  many  years 
afterwards,  in  the  year  1880?  It  will  be  found  at  p.  283  in  the 
Appendix  to  the  British  Case. 

This  was  after  the  question  of  whether  these  regulations  were 
obligatory  on  American  fishermen  had  been  raised  for  the  first  time 
in  connection  with  the  Fortune  Bay  dispute,  in  1878;  and  without 
entering  into  that  dispute  at  the  present  time,  I  desire  to  call  atten- 
tion to  the  way  in  which  Mr.  Evarts  found  it  necessary  to  deal  with 
the  Marcy  circular,  which  was  in  conflict,  as  I  submit — in  manifest 
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conflict — with  the  contention  which  was  then  being  put  forward  on 
behalf  of  the  United  States  Government. 

The  passage  begins  at  the  middle  of  p.  288  of  the  Appendix  to  the 
British  Case,  and  it  is  this: — 

'*The  second  topic  of  Lord  Salisbury's  despatch,  from  which  aid 
is  sought  for  his  main  proposition,  is  the  presentation  of  Mr.  Marcy's 
Circular  to  the  Collectors  of  Customs,  while  the  reciprocity  Treaty 
was  in  force,  for  promul^tion  among  our  fishermen,  the  whole  text 
of  which  Lord  Salisbury  incorporates  in  his  note. 

^^  In  the  full  copy  of  this  Circular,  which  is  appended  (No.  5)  to 
the  Babson  and  Foster  Beport,  the  fishery  regulations  of  the  prov- 
inces to  which  it  relates  are  recited  " 

116  Only  certain  of  them  are  recited,  and  it  is  said  it  is  believed 

they  are  the  principal  ones — 

"  and  a  reference  to  these  is  suflEicient  to  displace  any  inference  that 
this  Government  has  assented  to  aiyr  curtailment,  past  or  previous, 
by  provincial  legislation  of  the  freedom  of  the  inshore  fishery  as 
conceded  to  our  fishermen  by  the  terms  of  the  Beciprocity  Treaty 
or  the  Treaty  of  Washington.  One  of  these  regulations  relates  to 
the  demarcation  of  ^  gurry  pounds,'  and  the  other  to  the  reservation 
of  spawning  grounds,  during  the  spawning  season,  from  invasion. 
'  Gurry,'  or  the  offal  of  fish,  was  supposed  to  infect  the  waters,  and 
the  regulation  was  not  of  the  right  of  taking  fish,  but  of  poisoning 
them.  The  care  of  the  spawning  beds  in  spawning  season,  in  like 
manner,  was  a  reg^ulation  of  the  breeding  of  fish,  not  a  regulation 
of  modes  of  American  fishing.  Both  these  regulations  met  the  ap- 
proval of  this  Government,  and  were  required  byMr.  Marcy  to  be 
respected  by  our  fishermen,  for  this  reason  and  in  the  sense  of  being 
witnin  the  reasonable  province  of  local  civil  jurisdiction,  and  not 
encroaching  upon  the  province  of  freedom  of  the  fishery  as  imparted 
by  the  ^Reciprocity  Treaty.  But  the  right  of  this  Government  to 
inspect  all  such  laws  and  pass  upon  them  as  falling  one  side  or  the 
other  of  the  line  thus  firmly  drawn  is  explicitly  stated  by  Mr.  Marcy. 
He  says : 

" '  Should  they  be  so  framed  or  executed  as  to  make  anv  discrimi- 
nation in  favour  of  British  fishermen,  or  to  impair  the  rights  secured 
to  American  fishermen  by  that  Treaty,  those  injuriously  affected  by 
them  will  appeal  to  this  Government  for  redress.' 

"Accordingly,  the  fishermen  are  directed  to  make  complaint,  upon 
the  case  arising,  either  in  respect  to  any  law  or  its  execution,  '  in 
order  that  the  matter  may  be  arranged  by  the  two  Governments.' " 

Now,  in  that  passage,  in  endeavouring  to  get  rid  of  the  Marcy 
circular,  Mr.  Evarts  has  overlooked  the  fact  that  these  regulations 
which  Mr.  Marcy  cited  in  the  postscript  to  his  circular  were  not 
confined  merely  to  gurry  grounds  and  to  preventing  interference  by 
the  fishermen  with  the  spawning  beds.  I  call  the  attention  of  the 
Court  to  the  fact  that  the  third  of  these  regulations,  which  will  be 
found  at  the  top  of  p.  210  of  the  Appendix  to  the  British  Case,  pre- 
scribed a  close  time  for  herrings  in  a  certain  district  provided  that 
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all  nets  or  engines  used  for  catching  herring  on  that  ground  within 
that  period  should  be  forfeited,  and  that  every  person  using  the  same 
was  to  be  guilty  of  a  misdemeanour. 

The  second  of  the  regulations,  which  is  set  out  at  the  bottom  of 
p.  209  and  the  top  of  p.  210,  dealt  with  the  use  of  seines  or  nets  in 
havens,  rivers,  creeks,  or  harbours  across  the  mouth,  or  in  such  place, 
extending  more  than  one-third  of  the  distance  across  the  same,  and 
provided  as  to  the  distance  from  one  another  at  which  they  should 
be  put  up. 

The  third  of  the  regulations,  which  is  first  in  order,  as  set  out  at 
the  bottom  of  p.  209,  and  numbered  7,  provided  for  the  marking  out 
of  gurry  grounds. 

Now,  these  are  what  the  regulations  in  question  were.  They  are 
not  confined  in  the  manner  stated  in  Mr.  Evarts'  comment  upon  this 
circular  in  his  report  to  the  President  in  the  year  1880.  They  also 
contained  regulations  as  to  the  use  of  seines,  and  the  establishment 
of  a  close  time  on  the  spawning  ground  at  the  head  of  Grand  Manan, 
which  is  delineated  in  that  resolution. 

Sir  Chakles  Fitzpatrick  :  Does  it  not  appear,  Sir  Robert,  by  the 
correspondence  exchanged  between  the  parties,  that  the  intention  was 
to  limit  this  circular  to  those  American  fishermen  who  went  up  to 
the  Canadian  coasts  under  the  benefit  of  the  reciprocity  treaty? 

Sir  Robert  Finlay  :  Yes. 

Sir  Charles  Fitzpatrick  :  To  limit  it  exclusively  to  them  ? 

Sir  Robert  Finlay  :  To  them. 

Sir  Charles  Fitzpatrick  :  Was  not  that  the  intention  of  the  par- 
ties, to  limit  that  circular  in  its  application  to  those  people,  and  is  it 
not  true  that  possibly  they  did  not  have  in  view  the  treaty  of  1818 
at  aU? 

Sir  Robert  Finlay  :  I  do  not  think  they  had.  In  fact,  I  began  by 
saying,  Sir,  that  my  submission  to  the  Court  was  that  there  is  noth- 
ing to  distinguish,  for  this  purpose,  the  provisions  of  the  treaty  of 
1818  from  the  provisions  of  the  reciprocity  treaty;  that  every  argu- 
ment that  could  be  used  for  exemption  from  regulations  in  the  one 
case  would  be  equally  applicable  in  the  other,  and  it  is  so  treated  in 
the  Counter-Case  and  the  Argument  of  the  United  States.  They  do 
not  seek  to  get  rid  of  the  Marcy  circular  by  saying,  "  Oh,  that  re- 
lated only  to  the  reciprocity  treaty."  They  seek  to  get  rid  of  it  by 
suggesting  that  the. Marcy  circular  was  really  an  approval  of 
117  certain  specific  laws,  and  enjoined  obedience  to  the  British 
regulations  only  as  a  matter  of  comity,  or  de  facto^  whatever 
that  expression  may  mean. 

That  is  my  submission  to  the  Court.  I  of  course  concede  that  this 
circular  is  a  circular  issued  with  reference  tx)  the  reciprocity  treaty. 
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I  began  by  saying  so,  and  my  argument  is  that  every  principle  appli- 
cable to  the  one  treaty  is  just  as  applicable  to  the  other. 

Sib  Chables  Fitzpateick  :  Your  argument  is,  I  presume,  that  these 
people  were  on  the  Canadian  coasts  not  only  in  the  exercise  of  the 
privileges  conferred  by  the  reciprocity  treaty,  but  also  in  the  exercise 
of  the  privileges  conferred  by  the  treaty  of  1818! 

Sib  Robert  Finlay  :  That  they  had  in  addition 

Sib  Chables  Fitzpatrick:  One  was  in  addition  to  the  other! 

Sib  Robebt  Finlay:  One  was  in  addition  to  the  other. 

Sib  Chables  Fitzpatbick:  But  my  point  was  as  to  the  intention 
of  the  parties.  What  could  have  been  the  intention  of  the  parties! 
Because,  after  all,  we  must  construe  this  document  in  the  light  of 
the  facts  as  they  existed  at  the  time. 

Sib  Robebt  Finlay  :  Yes. 

Sib  Chables  Fitzpatbick  :  That  letter  of  Lord  Clarendon  says : — 

"  It  is  indeed  literally  true,  as  Mr.  Marcy  states,  that  there  is  no 
express  stipulation  in  the  reciprocity  treaty  which  binds  American 
citizens  to  observe  the  British  colonial  regulations;  but  the  obligation 
to  do  so  did  not  require  a  stipulation.  It  attaches  upon  American 
citizens  as  soon  as  they  claim  the  benefit  of  the  treaty."  [Appendix 
to  British  Case,  p.  208.] 

That  is,  the  benefit  of  the  reciprocity  treaty.  Now,  can  that  Marcy 
circular  be  limited  to  the  conduct  of  fishermen  who  claim  the  benefit 
of  the  reciprocity  treaty  exclusively ! 

Sib  Robebt  Finlay:  It  was  written,  undoubtedly,  with  reference 
to  that  reciprocity  treaty;  but  at  the  same  time  the  principles  upon 
which  it  proceeds  and  the  doctrine  it  lays  down  would  have  a  much 
wider  application.  I  said,  and  I  repeat,  that  this  circular  was  issued 
with  immediate  reference  to  the  reciprocity  treaty;  but  when  it  lays 
down  that  all  regulations  binding  upon  British  fishermen  would  be 
equally  binding  upon  United  States  fishermen,  it  lays  down  a  prin- 
ciple which  is  equally  applicable  to  the  enjojrment  of  fisheries  by 
United  States  fishermen  under  the  treaty  of  1818. 

The  PfiESmENT:  Could  it  not  be  said  that  in  consequence  of  the 
reciprocity  treaty  the  distinction  prevailing  before  the  reciprocity 
treaty  between  the  treaty  coasts  and  the  non-treaty  coasts  has  been 
abolished  ! 

Sib  Robebt  Finlay  :  It  has. 

The  PBEsmENT :  In  the  sense  of  the  reciprocity  treaty,  there  is  no 
longer  a  distinction  between  both  parts  of  the  coast! 

Sib  Bobebt  Finlay  :  Exactly,  Sir. 

The  PBEsmEKT:  In  addition  to  the  liberties  conferred  by  the 
treaty  of  1818,  there  are  now  granted  new  liberties! 

Sib  Bohbbt  Fiki^ay  :  Yes. 
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The  President:  And  in  consequence  of  these  new  liberties,  there  is 
no  longer  any  distinction  between  both  pacts  of  the  coast,  and  there- 
fore I  think  this  circular  was  issued  in  consequence  of  the  reciprocity 
treaty,  but  it  makes  no  distinction,  and  there  is  no  distinction  between 
the  two  parts  of  the  coast.  Therefore  one  could  rather  think  it  would 
l)e  applicable  not  only  to  the  non-treaty  coasts,  as  they  were  called 
before,  but  also  to  the  treaty  coasts,  without  making  any  difference 
between  them. 

Sir  Robert  Finlay  :  Yes,  Mr.  President  The  occasion  of  the  issue 
of  the  circular  was  the  reciprocity  treaty,  but  then  the  effect  of  the 
reciprocity  treaty  was  to  make  the  whole  coasts  treaty  coasts. 

The  President:  Yes. 
118  Sir  Robert  Finlay  :  And,  although  the  language  of  the  cir- 

cular specially  mentions  the  reciprocity  treaty,  I  think  it  is 
impossible  to  read  it  without  seeing  that  it  laid  down  rules  for  the 
conduct  of  American  fishermen  which  would  apply  to  all  portions  of 
the  coasts  where,  under  any  treaty,  they  exercised  their  rights. 

Sir  Charles  Fitzpatrick  :  That  is  quite  true.  Sir ;  but  you  are  re- 
ferring to  this  circular  for  the  purpose  of  construing  the  treaty  of 
1818  by  its  aid.  Therefore  you  must  seek  the  intention  of  the  man 
who  wrote  the  circular.  What  was  his  object,  what  did  he  intend 
to  do,  when  he  wrote  that  circular?  What  had  he  in  view  when 
he  issued  those  instructions? 

Sir  Robert  Finlay  :  Yes,  Sir. 

Sir  Charles  Fitzpatrick  :  Had  he  not  in  view  to  regulate  the  con- 
duct of  the  men  who  were  frequenting  the  Canadian  coasts  by  virtue 
of  the  provisions  of  the  reciprocity  treaty  exclusively?  That  is  the 
question. 

Sir  Robert  Finlay  :  I  entirely  agree.  Sir,  that  that  was  the  occasion 
which  called  forth  the  circular;  but  may  I  point  out  this,  which  I 
think  is  a  cogent  observation  in  connection  with  the  point  to  which 
attention  has  been  called — that  there  is  for  this  purpose  no  material 
distinction  between  the  words  of  the  treaty  of  1818  and  the  words  of 
the  reciprocity  treaty  of  1854.  The  words  of  the  reciprocity  treaty 
of  1864  extended  the  liberty  to  a  large  portion  of  the  coast  where  it 
had  not  formerly  been  enjoyed;  but  every  argument  that  could  be 
used  with  regard  to  the  obligatory  force  of  regulations  as  to  the  pres- 
ervation of  the  fish  on  the  coasts  opened  by  the  treaty  of  1818  applies 
equally  with  regard  to  the  portion  of  the  coast  further  opened  by  the 
treaty  of  1854,  and  vice  versa.  The  principles  are  exactly  the  same, 
and  although,  no  doubt,  it  was  the  reciprocity  treaty  of  1854  which 
called  out  this  circular,  and  it  was  that,  as  has  been  pointed  out,  that 
Mr.  Marcy  had  particularly  in  view,  the  principles  he  lays  down  in  it 
would  be  equally  applicable  to  the  other  part  of  the  coast.  And  in 
truth,  for  the  purposes  of  my  argument,  the  circular  would  be  just 
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as  valuable  if  it  had  been  in  terms  confined  to  the  portion  of  the  coast 
opened  up  by  the  reciprocity  treaty,  because  it  could  not  be  sug- 
gested that  there  was  any  distinction  in  principle  between  the  two 
portions  of  the  coast 

That  is  my  very  respectful  submission  to  the  Tribunal  upon  this 
point. 

The  PREsmENT:  Of  course  I  must  mention  that  the  remark  I  made 
before  is  to  be  considered  in  the  light  of  article  72  of  the  General 
Convention  of  The  Hague,  that  the  remarks  and  questions  put  by 
the  arbitrators  in  the  course  of  the  debates  are  not  to  be  considered 
the  expression  of  their  opinion. 

Sir  Robert  Finlay:  Yes.  I  have  one  or  two  other  observations 
to  make  upon  Mr.  Evarts'  mode  of  dealing  with  this  circular,  but  I 
see  that  the  hour  of  12  o'clock  has  arrived. 

[The  Tribunal,  at  12.2  p.  m.,  took  a  recess  until  2  o'clock  p.  m.] 

AFTERNOON  SESSION,  FRIDAY,  JTTNE  10,  1910,  2  P.  M. 

The  PREsmsNT:  Please  continue,  Sir  Robert 

Sir  Robert  Finlay:  I  was  calling  the  attention  of  the  Tribunal  to 
the  manner  in  which  Mr.  Evarts  deals  with  this  question  of  the  Marcy 
circular  in  his  report  to  the  President  in  1880  on  the  circumstances 
of  the  Fortune  Bay  Case.  In  that  passage  Mr.  Evarts  says  that  the 
Marcy  circular  related  to  regulations  dealing  with  the  subject  of  the 
disposal  of  gurry  or  the  offal  of  fish,  and  the  prevention  of  the  de- 
struction of  the  spawning  beds. 

Judge  Gray:  May  I  ask  what  page  you  are  referring  to,  Sir 
Robert? 

Sir  Robert  Finlay  :  Page  283  of  the  Appendix  to  the  British  Casa 
I  read  that  passage  to  the  Court  before  the  adjournment,  and  it  is 
enough  now  that  I  should  refer  to  it. 

As  a  matter  of  fact,  the  Marcy  circular  mentioned  a  law  which 
relates  not  merely  to  these  two  subjects,  but  also  to  the  subject  of  the 
use  of  seines  in  harbours  and  other  places.  So  that  it  is  not  correct 
to  say  that  the  law  directly  referred  to  in  the  Marcy  circular  is 
confined  to  the  disposal  of  offal  and  to  the  prevention  of 
119  the  destruction  of  spawning  beds.  But  if  it  were  confined  to 
these  two,  surely  the  argument  would  be  just  the  same.  A 
law  preventing  fishermen  from  throwing  overboard  the  offal  which 
they  take  from  the  fish  they  have  caught  is  a  law  which  relates  to 
the  mode  in  which  they  are  to  prosecute  the  fisheries ;  and  the  United 
States  fishermen,  according  to  the  argument  now  presented  on  behalf 
of  the  United  States  would  be  affected  in  the  exercise  of  the  fishery 
by  a  law  which  prevented  them  from  throwing  the  offal  overboard 
which  they  had  taken  from  the  fish  which  they  had  caught    So  a 
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law  preventing, — ^as  the  third  paragraph  of  that  New  Brunswick 
law,  appended  in  the  postscript  to  Mr.  Marcy's  circular  does, — ^the 
interference  with  the  spawning  ground  by  fishing  there  during  a 
certain  season,  is  undoubtedly  a  restriction  on  the  transaction  of  the 
fishery.  You  Cannot  distinguish  between  laws  of  that  kind* and 
other  laws  which  relate  to  the  mode  in  which  the  fishery  is  to  be 
prosecuted  for  the  purpose  of  preventing  the  destruction  of  the  fish. 
And  the  whole  mode  in  which  Mr.  Evarts  seeks  to  get  rid  of  the  effect 
of  the  Marcy  circular  is  only  an  illustration  of  how  impossible  it  is  to 
split  up  regulations  of  this  kind,  and  to  say  that  while  you  are  allowed 
to  pass  regulations  which  prevent  the  throwing  of  gurry  overboard, 
while  you  are  allowed  to  pass  regulations  which  prevent  interfer- 
ence with  the  spawning  there  during  certain  seasons,  you  are  not 
to  be  allowed  to  pass  other  regulations  which  relate  to  the  manner  in 
which  the  fishery  is  to  be  prosecuted.  The  matter  is  not  one  that  ad- 
mits of  being  split  up  in  that  way ;  and  as  soon  as  it  is  conceded,  as 
it  appears  to  be  conceded  by  Mr.  Evarts  in  this  passage,  that  such 
regulations  as  to  gurry  and  as  to  the  spawning  grounds  might  be 
passed,  it  inevitably  follows  that  other  regulations  having  the  same 
object  in  view  may  be  passed. 

Of  course,  the  assumption  in  Mr.  Evarts'  note  on  that  circular,  that 
the  regulations  in  question  were  confined  to  the  two  points  that  he 
mentions  is  not  correct.  There  was  also  the  restriction  with  regard 
to  the  use  of  seines,  which  will  be  found  mentioned  in  the  postscript 
to  the  circular  at  the  bottom  of  p.  209  of  this  book.  I  need  not  read 
it  again, — paragraph  12  of  the  regulations  which  Mr.  Marcy  says  are 
believed  to  be  some  of  the  principal  regulations  in  question.  It  re- 
stricts the  use  of  a  seine  or  net — 

"  across  the  mouth  of  any  haven,  river,  creek  or  harbour,  nor  in  such 
place  extending  more  than  one-third  the  distance  across  the  same,  or 
be  within  forty  fathoms  of  each  other,  nor  shall  they  be  set  within 
twenty  fathoms  of  the  shore  at  low  water  mark." 

That  is  as  clear  a  case  of  regulation  as  to  the  mode  in  which  the 
fishery  can  be  prosecuted  as  can  be  conceived ;  and  Mr.  Evarts  in  his 
notes  on  the  Marcy  circular,  overlooks  the  fact  that  it  dealt  with  a 
regulation  of  this  kind.  May  I,  without  repeating  what  I  have  said, 
respectfully  invite  the  attention  of  the  Court  to  what  is  said  in  tlie 
British  Case  with  regard  to  Mr.  Evarts'  report  on  this  point  at  pp. 
85  and  36.  The  passage  I  refer  to  occupies  the  whole  of  pp.  35  and 
36,  and  ends  at  the  top  of  p.  37 ;  and  I  think  in  that  passage  the  Court 
will  find  substantially  the  arguments  which  I  venture  to  submit  viva 
voce  for  the  consideration  of  the  Court. 

This  circular  of  Mr.  Marcy's  was  brought  into  being  by  the  reci- 
procity treaty.  If  its  effect  could  be  confined  to  the  bit  of  coast 
thrown  open  to  the  United  States  fishermen  by  the  reciprocity  treaty, 
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its  effect  for  my  purpose  would  be  as  valuable  as  if  it  were  more  gen- 
eral in  its  application,  as  I  contend  it  is.  For  this  reason,  on  com- 
paring the  terms  of  the  reciprocity  treaty  of  1854  with  the  terms  of 
the  treaty  of  1818,  it  will  be  found  that  for  this  purpose  there  is  no 
difference.  The  reciprocity  treaty  of  1854  gives  leave  to  the  United 
States  fishermen  to  fish  in  common  with  the  subjects  of  Her  Britan- 
nic Majesty  for  every  kind  of  fish,  except  shellfish,  on  the  sea  coasts 
and  shores,  and  in  the  bays,  harbours,  and  creeks  of  Canada,  New 
Brunswick,  Nova  Scotia,  Prince  Edward  Island,  and  the  several 
islands  thereunto  adjacent,  without  being  restricted  to  any  distance 
from  the  shore.  And  that  is  to  be  in  addition  to  the  liberty 
^^  secured  to  the  United  States  fishermen  by  the  ....  convention 
of  ...  .  1818." 

The  convention  of  1818  confers  upon  the  United  States  fishermen 
on  the  treaty  coasts  the  liberty  to  take  fish  of  every  kind  in  common 
with  the  subjects  of  His  Britannic  Majesty  on  a  certain  part  of  the 
southern  coast  of  Newfoimdland,  on  the  western  and  northern  coast 
of  Newfoundland  from  Cape  Ray  to  the  Quirpon  Islands,  on  the 
shores  of  the  Magdalen  Islands,  and  also  on  the  coasts,  bays,  har- 
bours, and  creeks  from  Mount  Joli  on  the  southern  coast  of  Labra- 
dor, through  the  Straits  of  Belleisle,  and  thence  northward. 

The  language  of  the  treaties  for  this  pui*pose  is  identical.  And 
if  in  the  one  case  there  is  implied  subjection  to  the  local  laws  and 
regulations  as  to  the  mode  of  taking  fish,  there  is  the  same  implica- 
tion in  the  other.  Even  if  the  circular  of  Mr.  Marcy  could  be  read 
as  relating  only  to  the  portion  of  the  coasts  thrown  open  by  the 
120  reciprocity  treaty  of  1854,  its  effect,  for  the  purposes  of  the 
argument  I  am  submitting  to  the  Court  as  to  the  treaty  of  1818 
would  be  the  same,  because  the  two  treaties  are  in  pari  materia  and 
in  substantially  identical  terms,  and  in  truth  Mr.  Marcy  cannot 
but  have  contemplated  that  that  circular  should  be  read  as  applying 
to  the  whole  of  the  coasts  on  which,  after  the  reciprocity  treaty,  the 
United  States  fishermen  were  to  have  the  right  of  fishing.  The 
treaty  coasts,  under  the  treaty  of  1818,  were  still  open  to  the  United 
States  fishermen.  The  non-treaty  coasts  were  thrown  open  to  them 
by  the  convention  of  1854;  and  I  submit  that  no  one  can  read  that 
circular  without  seeing  that  it  must  have  been  taken,  by  everyone  to 
whom  it  was  transmitted  for  the  purpose  of  guiding  his  action,  as 
applying  to  what  was  to  be  done  by  the  United  States  fishermen  upon 
the  treaty  coasts  under  the  treaty  of  1818,  as  well  as  on  the  coasts 
thrown  open  by  the  reciprocity  treaty  of  1854. 

Sir  Charles  Fitzpatrick:  With  the  exception  of  the  Magdalen 
Islands  and  Labrador,  there  was  no  part  of  it  opened  up  by  the 
reciprocity  treaty  that  was  covered  by  the  treaty  of  1818. 

Sir  Bobbbt  Finuit  :  Yes. 
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Snt  Chables  FrrzPATRicK :  So  that  it  was  entirely  new. 

SiK  EoBERT  FiNLAT :  Yes ;  it  was  entirely  new.  And  it  results  from 
that  that  this  circular  must  have  been  intended  by  Mr.  Marcy  to  be 
read  by  those  who  received  it  as  applying  to  the  whole  of  the  coasts 
which  were  open  to  the  United  States  fishermen  under  one  treaty  or 
under  the  other. 

Now,  sir,  I  pass  from  that  subject,  and  I  do  submit  to  the  Tribunal 
that  this  circular  of  Mr.  Marcy's,  the  effect  of  which  is  very  much 
intensified  bv  the  fact  that  it  was  modified  and  sent  out  in  its  final 
form  in  consequence  of  the  representations  of  the  British  Government, 
is  practically  conclusive  on  the  question  as  to  the  right  of  the  British 
Government  to  regulate  the  fisheries  which  are  to  be  enjoyed  by 
the  United  States  fishermen  in  conmion  with  the  subjects  of  His 
Britannic  Majesty. 

I  pass  on  to  the  year  1866.  In  that  year  the  reciprocity  treaty  of 
1854  was  terminated  by  notice  given  by  the  United  States,  and  the 
treaty  came  to  an  end.  Negotiations  ensued  for  a  possible  renewal. 
They  were  not  effectual  at  the  time,  but  a  system  of  licenses  was 
established,  which  cx)ntinued  in  force  from  the  year  1866  to  the  year 
1870.  The  history  of  the  negotiations  which  resulted  in  the  issue 
for  those  years  of  licenses  is  set  out  in  the  Case  of  the  United  States, 
from  p.  135  to  p.  138 ;  but  I  do  not  stop  to  read  it.  I  am  content  to 
give  the  Court  the  reference,  because  all  that  we  want  to  show  is 
that  there  was  this  system  of  licenses  which  went  on  during  these 
years,  and  to  a  certain  extent'  supplied  the  want  of  a  renewal  of  the 
reciprocity  treaty.  These  licenses  were  discontinued  by  a  Canadian 
Order-in-Council  which  was  issued  on  the  8th  January,  1870.  That 
will  be  found  in  the  Appendix  to  the  British  Case,  at  p.  230.  It  is  the 
report  of  the  Committee  of  the  Privy  Council.  Again  I  do  not  stop 
to  read  that.  I  merely  give  the  reference  to  the  document,  which 
establishes  the  fact  that  these  licenses  were  brought  to  an  end  in 
consequence  of  the  action  of  the  Privy  Council  of  Canada  in  January 
1870.  In  that  year  1870,  certain  action  was  taken  by  Canada  in 
pursuance  of  a  letter  of  Mr.  Cardwell's,  which  had  been  written  as 
long  before  as  the  12th  April,  1866,  at  the  time  when  the  reciprocity 
treaty  was  determined,  but  had  never  been  followed  up  by  any  action 
in  consequence  of  the  sort  of  truce  that  was  established  by  the  issue 
of  these  temporary  licenses.  Mr.  Cardwell  was  Secretary  of  State 
for  the  Colonies  in  the  British  Government,  and  on  the  12th  April, 
1866,  when  the  reciprocity  treaty  was  determined,  he  wrote  a  letter 
which  will  be  found  at  p.  221  of  the  Appendix  to  the  British  Case — 
a  letter  of  great  importance,  but  action  on  which  was  suspended  until 
the  system  of  licenses  had  been  determined  in  the  year  1870.  This 
letter  was  communicated,  in  1870,  to  the  United  States  Government, 
and  the  Court  will  find  that  it  deals  with  two  points.    It  deals  with 
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the  obligation  of  the  United  States  fishennen  to  obey  the  regulations 
in  force  with  regard  to  the  conduct  of  the  fishery,  and  it  deals  with 
the  question  of  what  bays  were  to  be  considered  as  closed  to  the 
fishermen  by  the  terms  of  the  treaty.  These  two  parts  of  the  letter 
are  perfectly  distinct,  and  it  will  be  found  that  when  in  1870  this 
letter  was  communicated  to  the  United  States  Government,  while 
certain  comments  were  made  on  the  part  of  the  letter  that  relates 
to  bays,  no  objection  was  made  to  the  part  of  the  letter  which  relates 
to  the  right  to  impose  regulations  upon  United  States  fishermen. 
May  I  call  the  attention  of  the  Tribunal  to  the  letter,  which  is  one  of 
some  importance.  It  is  on  p.  221  of  the  Appendix  to  the  British  Case, 
and  is  dated  the  12th  April,  1866,  and  addressed  by  Mr.  Card- 
well,  the  Secretary  of  State  for  the  Colonies,  to  the  Lords  of  the 
Admiralty : — 

121  "  The  determination  of  the  Reciprocity  Treaty  contracted  in 

1854  between  Great  Britain  and  the  United  States  revives  the 
1st  Article  of  a  Convention  of  the  20th  of  October,  1818,  with  various 
Imperial  and  Colonial  Acts  enumerated  in  the  margin,  of  which  the 
oi)eration  had  been  suspended  during  the  continuance  of  the  Treaty 
by  the  Imperial  Act  18  &  19  Vict.,  cap  8,  sec.  1,  or  otherwise. 

"  The  precise  provisions  of  that  Article  will  be  seen  by  reference  to 
the  Convention.    Its  general  result  is  as  follows : 

'*  1.  American  fishermen  may  fish, '  in  common  with  the  subjects  of 
Her  Britannic  Majesty,'  in  certain  specified  parts  of  Newfoundland 
and  Labrador,  and  on  the  shores  of  the  Magdalen  Islands,  with  lib- 
erty to  dry  and  cure  fish  on  the  shores  of  certain  of  the  unsettled — or 
with  the  consent  of  the  inhabitants  of  the  settled — ^bays,  harbours, 
and  creeks  of  Newfoundland  and  Labrador. 

"  2.  Except  within  the  above  limits  American  fishermen  are  not  to 
take,  dry,  or  cure  fish  on  or  within  three  miles  of  the  coasts,  bays, 
creeks,  and  harbours  of  British  North  America.  But  they  may  enter 
such  bays  and  harbours  for  certain  specified  purposes  under  such 
restrictions  as  may  be  necessary  to  prevent  abuse  by  fishing  or 
otherwise." 

Then  comes  Head  I.  which  deals  with  the  question  of  the  regula- 
tions : — 

"  I.  With  regard  to  Newfoundland  and  Labrador,  the  Convention 
does  but  continue  within  certain  geographical  limits,  and  subject  to  a 
qualification  in  respect  to  the  curmgof  nsh,  the  privileges  which  have 
hitherto  been  exercised  under  the  Keciprocity  Treaty.  It  does  not, 
therefore,  call  for  much  observation,  it  is  only  requisite  to  say  that 
although  the  privilege  of  drying  and  curing  fish  on  the  Magdalen 
Islands  is  not  expressly  given  to  American  fishermen,  Her  Majesty's 
Government  have  no  desire  at  present  to  exclude  them  from  it,  nor  to 
impose  any  narrow  construction  on  the  word  '  unsettled.'  A  bay  con- 
taining a  few  isolated  houses  is  not  to  be  considered  as  '  settled  '  for 
the  purpose  of  this  clause  of  the  Convention. 

"  On  the  other  hand,  naval  officers  should  be  aware  that  Americans 
who  exercise  their  right  of  fishing  in  Colonial  waters  in  common  with 
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subjects  of  Her  Majesty,  are  also  bound,  in  common  with  those  sub- 
jects, to  obey  the  law  of  the  country,  including  such  Colonial  laws  as 
have  been  passed  to  ensure  the  peaceable  and  profitable  enjoyment  of 
the  fisheries  by  all  persons  entitled  thereto. 

"  The  enforcement  of  the  Colonial  laws  must  be  left  as  far  as  the 
exercise  of  rights  on  shore  is  concerned,  to  the  Colonial  authorities, 
by  whom  Her  Majesty's  Government  desire  they  shall  be  enforced 
with  great  forbearance  especially  during  the  present  season.  In  all 
cases  they  must  be  enforced  with  much  forbearance  and  consideration, 
and  they  must  not  be  enforced  at  all  by  Imperial  officers  if  they 
appear  calculated  to  place  the  Americans  at  a  disadvantage  in  com- 
parison with  British  fishermen  in  the  waters  which,  by  the  Treaty  of 
1818,  are  opened  to  vessels  of  the  United  States.  On  the  contrary, 
their  unequal  operation  should,  in  this  case,  be  reported  to  their 
Lordships,  a  copy  of  the  Report  being  at  the  same  tmie  sent  to  the 
Governor  of  the  Colony/' 

That  portion  of  this  letter  which  was  afterwards  communicated  in 
1870  to  the  United  States  Government  is  not  objected  to  at  all.  Ob- 
jections are  made  to  the  following  portion  of  the  letter,  but  not  to 
the  first  part : — 

"II.  Fuller  explanation  is  necessary  respecting  that  part  of  the 
Convention  by  which  the  United  States  renounce  the  right  of  fishing, 
except  within  the  permitted  limits — '  on  or  within  three  miles  of  any 
of  tne  coasts^  bays,  creeks,  or  harbours'  of  British  North  America, 
and  are  forbidden  to  enter  such  bays  or  harbours,  except  for  certain 
defined  purposes." 

Then  follow  certain  observations  with  which  I  do  not  think  it  is 
necessary  for  me  to  trouble  the  Court.  I  go  on,  at  the  beginning  of 
the  paragraph,  one-third  from  the  bottom  of  p.  222 ; — 

"Her  Majesty's  Government  are  clearly  of  opinion,  that  by  the 
Convention  of  1818,  the  United  States  have  renounced  the  right  of 
fishing,  not  only  within  three  miles  of  the  Colonial  shores  but  within 
three  miles  of  a  line  drawn  across  the  mouth  of  any  British  bay  or 
creek.  But  the  question  what  is  a  British  bay  or  creek  is  one  which 
has  been  the  occasion  of  difficulty  in  former  times. 

"  It  is,  therefore,  at  present,  the  wish  of  Her  Majesty's  Government 
neither  to  concede^  nor,  for  the  present,  to  enforce  any  rights,  in  this 
respect  which  are  m  their  nature  open  to  any  serious  question.  Even 
before  the  conclusion  of  the  Reciprocity  Treaty,  Her  Majesty's  Gov- 
ernment had  consented  to  forego  the  exercise  of  its  strict  right  to 
exclude  American  fishermen  from  the  Bay  of  Fundy;  and  they  are 
of  opinion  that  during  the  present  season  that  right  should  not  be 
exercised  in  the  body  of  the  Bay  of  Fundy,  and  that  American  fisher- 
men should  not  be  interfered  with  either  by  notice  or  otherwise, 
unless  they  are  found  within  three  miles  of  the  shore  or  within  three 
miles  of  a  line  drawn  across  the  mouth  of  a  bay  or  creek  which  is 
less  than  ten  geographical  miles  in  width  in  conformity  with  the 
arrangement  made  with  France  in  1839.  American  vessels  found 
within  these  limits  should  be  warned  that  by  enga^ng  or  preparinjj 
to  engage  in  fishing  they  will  be  liable  to  forfeiture,  and  should 
receive  the  notice  to  depart  which  is  contemplated  by  the  laws  of 
Nova  Scotia,  New  Brunswick,  and  Prince  Edward  Island,  if  within 
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the  waters  of  one  of  these  colonies  under  circumstances  of  suspicion. 
But  they  should  not  be  carried  into  port  except  after  wilful  and 
persevering  neglect  of  the  warnings  which  they  may  have  received ; 

and  m  case  it  should  become  necessary  to  proceed  to  forfeiture, 
122      cases  should,  if  possible,  be  selected  for  that  extreme  step  in 

which  the  offence  of  fishing  has  been  committed  witliin  three 
miles  of  land. 

"  Her  Majesty's  Government  do  not  desire  that  the  prohibition  to 
enter  British  bays  should  be  generally  insisted  on,  except  when  there 
is  reason  to  apprehend  some  substantial  invasion  of  British  rights. 
And  in  particular,  they  do  not  desire  American  vessels  to  be  prevented 
from  navigating  the  Glut  of  Canso  (from  which  Her  Majesty's  Gov- 
ernment are  advised  they  might  be  lawfully  excluded),  unless  it  shall 
appear  that  this  permission  is  used  to  the  injury  of  Colonial  fisher- 
men, or  for  other  improper  objects." 

In  1870  action  was  taken  upon  that  letter,  action  having  been  sus- 
pended in  the  meantime  owing  to  the  fact  that  licences  were  being 
issued  which  continued  the  tranquillity  which  had  resulted  while  the 
reciprocity  treaty  was  in  operation. 

The  instructions  issued  by  Canada  upon  that  letter  are  dated  the 
14th  May,  1870,  and  will  be  found  at  p.  582  of  the  Appendix  to  the 
Case  of  the  United  States.  They  extend  over  several  pages,  to  p.  587. 
I  need  call  attention  only  to  the  passage  upon  p.  584.  I  am  reading 
from  the  first  volume  of  the  Appendix  to  the  United  States  Case*  at 
p.  584,  which  sets  out  the  instructions  issued  on  the  14th  May,  1870. 
Before  that,  however,  there  is  one  passage  on  p.  583  that  I  ought  to 
read,  before  I  come  to  p.  584,  and  it  is  this : — 

"Americans,  when  so  admitted,  should  be  made  aware  that — in 
addition  to  being  obliged  in  common  with  those  subjects  of  Her 
Majesty,  with  whom  they  exercise  concurrent  privileges  of  fishing  in 
Colonial  waters,  to  obey  the  laws  of  the  country,  and  particularly 
such  Acts  and  regulations  as  exist  to  ensure  the  peaceable  and  profit- 
able enjoyment  of  the  fisheries  by  all  persons  entitled  thereto — ^they 
are  peculiarly  bound  to  observe  peace  and  order  in  the  quasi  settled 
places  to  which,  by  the  liberal  Disposition  of  Canadian  authorities, 
they  may  be  admitted. 

"Wheresoever  foreigners  may  fish  in  Canadian  waters,  you  will 
compel  them  to  observe  the  Fishery  Laws.  Particular  attention 
should  be  directed  to  the  injury  which  results  from  cleaning  fish  on 
board  of  their  vessels  while  afloat,  and  throwing  overboard  the  offals, 
thus  fouling  the  fishing,  feeding  and  breeding  grounds.  The  Fish- 
eries Act  (Sec.  14)  provides  a  heavy  penalty  for  this  offence.    - 

"  Take  occasion  to  enquire  into  and  report  upon  any  modes  of  fish- 
ing, or  any  practices  adopted  by  foreign  fishermen  which  appear  to 
be  injurious  to  the  fisheries." 

That  related  to  the  first  paragraph  of  Mr.  Cardwell's  letter  as  to 
the  regulations.  Then,  on  p.  584,  the  extent  of  their  jurisdiction  is 
dealt  with.    I  am  reading  the  second  paragraph  on  p.  584 : — 

"In  such  capacity,  your  jurisdiction  must  be  strictly  confined 
within  the  limit  of  '  three  marine  miles  of  any  of  the  coasts,  bays, 
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creeks,  or  harbors,'  of  Canada,  with  respect  to  any  action  you  may 
take  against  American  fishing  vessels  and  United  States  citizens  en- 
gaged m  fishing.  Where  any  of  the  bays,  creeks,  or  harbors  shall  not 
exceed  ten  geographical  miles  in  widtn,  you  will  consider  that  the 
line  of  demarcation  extends  from  headland  to  headland,  either  at  the 
entrance  to  such  bay,  creek  or  harbor,  or  from  and  between  given 
points  on  both  sides  thereof,  at  any  place  nearest  the  mouth  where 
the  shores  are  less  than  ten  miles  apart;  and  mav  exclude  foreign 
fishermen  and  fishing  vessels  therefrom,  or  seize  if  found  within  three 
marine  miles  of  the  coast." 

Then,  a  little  lower  down  in  the  same  page,  there  is,  under  the 
heading  "  Jurisdiction,"  this  passage: — 

"  The  limits  within  which  you  will,  if  necessary,  exercise  the  power 
to  exclude  United  States  fishermen,  or  to  detain  American  fishing 
vessels  or  boats,  are  for  the  present  to  be  exceptional.  Difficulties 
have  arisen  in  former  times  with  respect  to  the  question,  whether 
the  exclusive  limits  should  be  measured  on  lines  drawn  parallel  every- 
where to  the  coast  and  describing  its  sinuosities,  or  on  lines  produced 
from  headland  to  headland  across  the  entrances  of  bays,  creeks  or 
harbors.  Her  Majesty's  Government  are  clearly  of  opinion,  that  by 
the  Convention  of  1818  the  United  States  have  renounced  the  right 
of  fishing  not  only  within  three  miles  of  the  Colonial  shores,  but 
within  three  miles  of  a  line  drawn  across  the  mouth  of  any  British 
bay  or  creek.  It  is,  however,  the  wish  of  Her  Majesty's  Government 
neither  to  concede^  nor  for  the  present  to  enforce  any  rights  in  this 
respect,  which  are  m  their  nature  open  to  any  serious  question.  Until 
further  instructed,  therefore,  you  will  not  interfere  with  any  Ameri- 
can fishermen  unless  found  within  three  miles  of  the  shore,  or  within 
three  miles  of  a  line  drawn  across  the  mouth  of  a  bay  or  creek  which 
is  less  than  ten  eeographical  miles  in  width.  In  case  of  any  other 
bay,  as  Bay  de  Cnaleurs,  for  example,  you  will  not  admit  any  United 
States  fishing  vessel  or  boat,  or  any  American  fishermen,  inside  of 
a  line  drawn  across  at  that  part  of  such  bay  where  its  width  does 
not  exceed  ten  miles." 

And  in  the  same  volume,  at  p.  598,  there  will  be  foimd  the  instruc- 
tions of  Vice- Admiral  Wellesley  to  the  commanding  officers  of  fish- 
eries protection  vessels. 

I  need  not  stop  to  read  them.  What  I  have  read  shows  what  the 
main  points  were  with  which  this  fresh  action  of  the  Canadian 
123.  authorities  in  conformity  with  Mr.  Cardwell's  letter  of  1866 
is  intended  to  deal.  These  instructions  of  Admiral  Wellesley 
at  p.  598  contain  Mr.  Cardwell's  letter  as  an  appendix.  It  is  set  out 
at  p.  600.  It  is  the  Appendix  (A)  to  the  instructions  "of  Admiral 
Wellesley. 

Now,  the  Court  will  observe  that  Mr.  Cardwell's  letter,  while  it 
asserted  in  the  plainest  terms  the  right  of  regulation,  proposed  a 
sort  of  modification  of  the  right  as  to  bays  by  suggesting  the  10-miles 
rule  which  it  was  conceived  could  not  be  questioned,  and  which  would 
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have  materially  cut  down  the  rights  to  which  Great  Britain  conceived 
herself  entitled  under  the  treaty  of  1818 ;  but,  at  that  time,  1870,  I 
need  hardly  remind  the  Court  there  was  a  very  considerable  amount 
of  tension  between  Great  Britain  and  the  United  States.  The  differ- 
ences which  had  arisen  out  of  the  action  of  such  cruisers  as  the 
"Alabama"  were  still  open,  they  had  not  been  terminated  by  the 
treaty,  although  it  was  hoped  that  a  settlement  was  in  sight,  and 
accordingly  there  was  on  the  part  of  the  British  Government  a  dis- 
position which  I  hope  will  be  recognised  as  doing  every  credit  to  the 
statesmen  who  were  entrusted  with  the  conduct  of  British  affairs  at 
that  time,  as  far  as  possible  to  avoid  anything  that  might  occasion 
friction  between  these  two  great  nations.  And  Lord  Granville  sent 
a  telegram  of  the  6th  June,  1870,  which  is  set  out  in  the  Appendix  to 
the  United  States  Case  at  p.  609.  Mr.  Cardwell's  proposals  had  them- 
selves been  in  the  nature  of  a  compromise  as  regards  the  bays  which 
were  to  be  treated  as  within  British  jurisdiction  for  the  time  being, 
and  the  instructions  which  had  been  drawn  up  were  in  their  nature, 
and  were  expressed  in  their  terms,  to  be  only  temporary  and  for  the 
present,  but  Lord  Granville  goes  a  step  further  in  his  telegram  which 
is  set  out  at  p.  609,  and  says  this : — 

"  Her  Majesty's  Government  hope  that  the  United  States  fishermen 
will  not  be  for  the  present  prevented  from  fishing  except  within  three 
miles  of  land  or  in  bays  which  are  less  than  six  miles  broad  at  the 
mouth." 

And  this  wish  of  Her  Majesty's  Government,  which,  having  re- 
{▼ard  to  the  circumstances  at  the  time,  and  the  importance  of  pre- 
serving good  feeling  between  the  United  States  and  Great  Britain, 
was  a  very  natural  and  creditable  one,  was  embodied  in  fresh  instruc- 
tions of  the  Canadian  Government  issued  on  the  27th  June,  1870. 
Those  are  set  out  in  this  same  Appendix  at  p.  611.  And,  I  may  say, 
that  certain  portions  of  these  instructions  have  been  quoted  in  the 
Counter-Case  and  Argument  of  the  United  States,  particularly  a 
passage  at  p.  613 : — 

"In  such  capacity,  your  jurisdiction  must  be  strictly  confined 
within  the  limit  of  '  three  marine  miles  of  any  of  the  coasts,  bays, 
creeks,  or  harbours,'  of  Canada,  with  respect  to  any  action  you  may 
take  against  American  fishing  vessels  and  United  States  citizens  en- 
gaged in  fishing.  Where  any  of  the  bays,  creeks,  or  harbors,  shall 
not  exceed  six  geographical  miles  in  width,  you  will  consider  that 
the  line  of  demarcation  extends  from  headland  to  headland,  either 
at  the  entrance  to  such  bay,  creek,  or  harbor,  or  from  and  between 
given  points  on  both  sides  thereof,  at  any  place  nearest  the  mouth 
'where  the  shores  are  less  than  six  miles  apart ;  and  may  exclude  for- 
eign fishermen  and  fishing  vessels  therefrom,  or  seize  if  found  within 
three  marine  miles  of  the  coast." 

©2909*— S.  Doc.  870, 61-^,  vol  9 15 
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Then  a  little  further  down  on  that  p.  613  is  this  passage,  which 
states  the  strictly  exceptional  nature  of  the  limitation  which  is 
imposed  :— 

"  The  limits  within  which  you  will,  if  necessary,  exercise  the  power 
to  exclude  United  States  fishermen,  or  to  detain  American  nshing 
vessels  or  boats,  are  for  the  present  to  be  exceptional.  Difficulties 
have  arisen  in  former  times  with  respect  to  the  question,  whether 
the  exclusive  limits  should  be  measured  on  lines  drawn  parallel  every- 
where to  the  coast  and  describing  its  sinuosities,  or  on  lines  produced 
from  headland  to  headland  across  the  entrances  of  bays,  creeks,  or 
harbors.  Her  Majesty's  Government  are  clearly  of  opmon,  that  by 
the  convention  of  1818,  the  United  States  have  renounced  the  right 
of  fishing  not  only  within  three  miles  of  the  colonial  shores,  but 
within  three  miles  of  a  line  drawn  across  the  mouth  of  any  British 
bay  or  creek.  It  is,  however,  the  wish  of  Her  Majesty's  Government 
neither  to  concede,  nor  for  the  present  to  enforce  any  rights  in  this 
respect  which  are  in  their  nature  open  to  any  serious  question. 
Until  further  instructed,  therefore,  you  will  not  interfere  with  any 
American  fishermen  unless  found  within  three  miles  of  the  shore,  or 
within  three  miles  of  a  line  drawn  across  the  mouth  of  a  bay  or  creek 
which,  though  in  parts  more  than  six  miles  wide,  is  less  than  six 
geographical  miles  in  width  at  its  mouth.  In  the  case  of  any  other 
bay,  as  Bay  des  Chaleurs,  for  example,  you  will  not  interfere  with 
any  United  States  fishing  vessel  or  boat,  or  any  American  fishermen, 
unless  they  are  found  within  three  miles  of  the  shore." 

And  then  at  p.  615,  at  the  end  of  the  second  paragraph,  there  is 
an  instruction  that  they  shall 

"  Omit  no  endeavour  or  precaution  to  establish  on  the  spot  that 
the  trespass   was   or   is   being   committed   within   three  miles   of 
land." 

124  Now,  the  Court  will  have  observed  that  these  instructions  are 

in  the  nature  of  a  temporary  concession  for  the  purpose  of 

avoiding  friction  between  the  two  countries.    They  were  in  view  of 

the  very  special  circumstances  which  then  existed  as  between  Great 

Britain  and  the  United  States,  and  in  view  of  the  possibility  of  a 

settlement  such  as  was  arrived  at  by  the  treaty  of  1871;  and  these 

concessions  were  communicated  to  the  American   Government  by 

Mr.  Thornton  in  a  letter  of  the  llth  June,  1870,  which  will  be  found 

in  the  Appendix  to  the  British  Case  at  p.  238.    It  is  a  letter  from 

Mr.  Thornton  to  Mr.  Fish  at  the  bottom  of  p.  238  of  the  Appendix 

to  the  British  Case : — 

"  I  had  the  honour  to  receive  yesterday  your  note  of  the  8th  inst. 
relative  to  an  apparent  discrepancy  between  the  instructions  issued 
by  Vice- Admiral  Wellesley,  inclosed  in  my  note  of  the  3rd  inst.,  and 
those  given  by  the  Admiralty  to  him,  which  accompanied  my  note 
of  the  26th  ult.  You  are,  however,  quite  right  in  not  doubting  that 
Admiral  Wellesley,  on  the  receipt  of  later  nistructions  addressed  to 
him  on  the  5th  ult.,  will  have  modified  the  directions  to  the  officers 
under  his  command,  so  that  they  may  be  in  conformity  with  the 
views  of  the  Admiralty. 
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"  In  confirmation  of  this  I  have  since  received  a  letter  from  Vice- 
Admiral  Wellesley,  dated  the  30th  ult.,  informing  me  that  he  had 
received  instructions  to  the  effect  that  officers  of  Her  Majesty's  ships 
employed  in  the  protection  of  the  fisheries  should  not  seize  any  vessel 
unless  it  were  evident  and  could  be  clearly  proved  that  the  offence 
of  fishing  had  been  committed  and  the  vessel  itself  captured  within 
three  miles  of  land. 

"  I  avail  myself  at  the  same  time  of  the  opportunity  to  point  out 
to  you,  in  compliance  with  an  instruction  which  I  have  received  from 
the  Earl  of  Clarendon,  that  the  Circular  of  the  16th  ult,  of  your  lion, 
colleague  the  Secretary  of  the  Treasury,  respecting  the  Canadian 
inshore  fisheries  may  lead  to  future  misunderstanding,  inasmuch  as 
it  limits  the  maritime  jurisdiction  of  the  Dominion  of  Canada  to 
three  marine  miles  from  the  shores  thereof,  without  regard  to  inter- 
national usa^e  which  extends  such  jurisdiction  over  creeks  and  bays, 
or  to  the  stipulations  of  the  Treaty  of  1818,  .  .  .  ."  as  to  bays. 

On  the  30th  June  (p.  239  of  the  British  Appendix)  there  is  a 
letter  written  by  Mr.  Fish  to  Mr.  Thornton  in  which  he  recognises 
what  he  calls  the  generous  spirit  of  amity  which  has  been  shown  in 
the  communication  made  to  him,  and  on  the  21st  July  in  a  letter 
which  will  be  found  at  the  bottom  of  the  same  page,  Mr.  Thornton 
writes  back  stating  that  it  is  not  to  be  supposed  that  there  is  any 
waiver  of  British  rights  by  what  has  been  done: — 

"With  reference  to  notes  which  I  have  addressed  to  you,  and  verbal 
statements  which  I  have  made  to  you  to  the  effect  that  instructions 
have  been  given  to  the  officers  commanding  Her  Majesty's  vessels  of 
war  and  Canadian  Government  vessels  employed  in  the  protection  of 
the  Canadian  fisheries  not  to  capture  United  States  fishing  vessels 
unless  found  fishing  within  three  miles  of  the  coast  from  which  they 
are  prohibited  or  of  a  line  drawn  across  bays  whose  mouths  do  not 
exceed  six  geographical  miles  in  width,  I  have  the  honour  to  inform 
you  that  I  have  received  directions  from  Earl  Granville  to  explr.in 
to  you  that  the  instructions  respecting  the  limits  within  which  ( lie 
prohibition  of  fishing  is  to  be  enforced  against  United  States  fisher- 
men are  not  to  be  considered  as  constituting  an  arrangement  betwecen 
the  Governments  of  the  United  States  and  Great  Britain,  by  which 
Canadian  rights  are  waived,  or  the  United  States  fishermen  invested 
with  any  privilege,  but  only  as  a  temporary  direction  given  by  the 
British  and  Canadian  Governments  to  their  own  officers,  in  hopes 
that  the  question  may  soon  be  settled,  and  in  erder  to  prevent  any 
controversy  arising  on  a  subordinate  point." 

Well,  as  a  matter  of  fact,  Sir,  the  question  was  soon  settled  for  a 
number  of  years  by  the  treaty  of  1871,  and  I  submit  that  it  would  be 
little  short  of  a  calamity  if,  before  a  Tribunal  like  this,  it  were  urged 
with  any  effect  that  concessions  made  in  the  spirit  which  then  ani- 
mated the  British  Government  to  avoid  friction  between  two  great 
nations,  and  in  view  of  an  approaching  settlement,  could  be  used  for 
the  purpose  of  in  any  way  implying  that  there  was  a  derogation 
from  their  rights.  When  the  question  comes  before  this  Tribunal  it 
must  be  approached  upon  its  merits,  and  I  most  respectfully  submit 
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that  no  attempt  should  be  made,  and  I  trust  I  may  say  that  I  feel 
that  no  attempt  will  be  made,  to  use  any  mark  of  the  conciliatory 
spirit  then  entertained  by  the  British  Government,  as  indicating  any 
weakness  on  their  part  with  regard  to  the  question  of  what  their 
rights  were. 

If  it  were  once  held  that  any  concessions  made  in  such  a  spirit  as 
that  were  to  be  used  against  the  power  that  made  them,  as  impairing 
the  evidence  of  their  right  when  the  question  arises  before  this  Tri- 
bunal, it  would  come  to  this,  that  every  power  would  feel  that,  unless 
its  case  were  to  be  prejudiced  on  an  arbitration  such  as  this,  it  must 
insist  on  its  rights  even  at  the  danger  of  causing  friction  which  con- 
ceivably might  result  in  a  war  calamitous  to  both  countries. 

These  concessions  were  made  in  a  generous  spirit  of  amity,  as  Mr. 

Fish  himself  says,  and  I  most  respectfully  submit  that  no  de- 

125      duction  in  the  slightest  degree  to  the  prejudice  of  the  British 

case  can  be  drawn  from  the  action  taken  by  Lord  Granville  and 

by  the  Colonial  Government  under  his  inspiration. 

Attempts  were  made  to  effect  a  delimitation  of  the  bays  by  a  joint 
conmiission.  These  efforts  will  be  found  described  in  the  Appendix 
to  the  Case  of  the  United  States  at  pp.  628  and  629.  There  is  a  mem- 
orandum en  p.  629.  The  letter  of  Lord  Kimberley  is  at  the  bottom 
of  p.  628.  There  is  enclosed  a  memorandum  on  p.  629  which  contains 
two  sentences  that  I  desire  to  call  to  the  attention  of  the  Court: — 

"  The  riffht  of  Great  Britain  to  exclude  American  fishermen  from 
waters  wittiin  three  miles  of  the  coast  is  unambiguous,  and  it  is  be- 
lieved, uncontested.  But,  there  appears  to  be  some  doubt  what  are 
the  waters  described  as  within  three  miles  of  bays,  creeks  and  harbors. 
When  a  bay  is  less  than  six  miles  broad,  its  waters  are  within  the 
three  miles  limit,  and  therefore  clearly  within  the  meaning  of  the 
treaty;  but  when  it  is  more  than  that  breadth,  the  question  arises 
whether  it  is  a  bay  of  Her  Britanic  Majesty's  Dominions. 

"  This  is  a  question  which  has  to  be  considered  in  each  particular 
case  with  regard  to  International  law  and  usuage.  When  such  a  bay, 
etc.,  is  not  a  bay  of  Her  Majesty's  Dominions,  the  American  fisher- 
men will  be  entitled  to  fish  in  it,  except  within  three  miles  of  the 
'  coast ';  when  it  is  a  bay  '  of  Her  Majesty's  Dominions '  they  will  not 
be  entitled  to  fish  within  three  miles  of  it,  that  is  to  say,  (it  is  pre- 
sumed), within  three  miles  of  a  line  drawn  from  headland  to  head- 
land. 

"  It  is  desirable  that  the  British  and  American  Governments  should 
come  to  a  clear  understanding  in  the  case  of  each  bay,  creek,  or  har- 
bor, what  are  the  precise  limits  of  the  exclusive  rights  of  Great 
Britain,  and  should  define  those  limits  in  such  a  way  as  to  be  in- 
capable of  dispute,  either  by  reference  to  the  bearings  of  certain 
headlands,  or  other  objects  on  shore,  or  by  laying  the  fines  down  in 
a  map  or  chart." 

That  effort  at  compromise,  however,  came  to  nothing,  and  there  is 
another  letter  written  by  Lord  Kimberley  on  the  16th  February,  1871, 
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which  the  Court  will  find  at  p.  246  of  the  Appendix  to  the  British 
Case,  which  shows  how  ready  the  British  Government  at  that  time 
was  to  achieve  a  fair  settlement. 

I  need  not  read  the  earlier  parts  of  the  letter  which  state  the  case 
of  Her  Majesty's  Government  in  terms  very  similar  to  those  already 
employed  in  other  letters.  I  begin  at  the  paragraph,  the  initial 
words  of  which  are : — 

"  With  respect  to  the  question,  What  is  a  bay  or  creek,  within  the 
meaning  of  the  first  Article  of  the  Treaty  of  1818,  Her  Majesty's  Gov- 
ernment adhere  to  the  interpretation  which  they  have  hitherto  main- 
tained of  that  Article;  but  they  consider  that  the  difference  which 
has  arisen  with  the  United  States  on  this  point  might  be  a  fit  subject 
for  compromise. 

"  The  exclusion  of  American  fishermen  from  resorting  to  Canadian 
ports  '  except  for  the  purpose  of  shelter  and  of  repairing  damages 
therein,  of  purchasing  wood,  and  of  obtaining  water '  might  be  war- 
ranted by  the  letter  of  the  Treaty  of  1818,  and  b^  the  terms  of  the 
Imperial  Act  59  George  III.  cap.  38,  but  Her  Majesty's  Government 
feel  bound  to  state  that  it  seems  to  them  an  extreme  measure,  incon- 
sistent with  the  general  policy  of  the  Empire,  and  they  are  disposed 
to  concede  this  point  to  the  United  States  Government,  under  such 
restrictions  as  may  be  necessary  to  prevent  smuggling,  and  to  guard 
against  any  substantial  invasion  of  the  exclusive  rights  of  fishing 
which  may  be  reserved  to  British  subjects." 

Now,  Mr.  President,  before  I  come  to  the  treaty  of  1871,  by  which 
all  differences  were  for  the  time  happily  arranged  between  these  two 
great  countries,  I  must  call  the  attention  of  the  Tribunal  to  what 
are  known  as  the  Boutwell  circulars  issued  in  1870  and  1872,  and  the 
importance  of  these  circulars  is  little  inferior,  if  inferior  at  all,  to  the 
importance  that  is  to  be  attributed  to  Mr.  Marcy's  circulars,  to  which 
I  have  already  called  the  attention  of  the  Court.  Mr.  Boutwell  issued 
two  circulars.  Both  of  these  related  to  the  effect  of  the  treaty  of  1818. 
At  the  time  when  these  circulars  were  issued,  the  treaty  of  1854,  or 
the  reciprocity  treaty,  had  been  determined,  and  the  treaty  of  1871 
had  not  yet  come  into  force. 

The  first  circular  was  issued  on  the  9th  June,  1870,  and  will  be 
found  in  the  Appendix  to  the  British  Case  at  p.  237. 

The  second  circular  was  issued  on  the  6th  March,  1872,  and  will 
be  found  in  the  same  volume  at  pp.  249  and  250. 

I  desire  to  call  the  attention  of  the  Tribunal  to  the  terms  of  these 
circulars,  and  I  propose  to  submit  that  these  circulars  recognise  ex- 
plicitly the  right  of  regulation  claimed  for  the  British  authorities 
in  respect  of  the  fisheries,  and  the  submission  of  the  United  States 
fishermen  on  the  same  terms  as  the  British  fishermen  to  the  terms  of 
such  regulations. 
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The  first  circular  is  at  p.  237.  It  is  dated  9th  June,  1870,  and  is 
signed  by  Mr.  Boutwell,  Secretary  of  the  Treasury.    I  must, 

126  I  am  afraid,  read  its  terms  to  the  Court,  having  regard  to  the 
manner  in  which  the  Argument  of  the  United  States  deals 

with  its  effect : — 

•'  In  compliance  with  the  request  of  the  Secretary  of  State,  you 
are  hereby  authorized  and  directed  to  inform  all  masters  of  fishing 
vessels,  at  the  time  of  clearance  from  your  port,  that  the  authorities 
of  the  Dominion  of  Canada  have  terminated  the  system  of  granting 
fishing  licences  to  foreign  vessels,  under  which  they  have  heretofore 
been  permitted  to  fish  within  the  maritime  jurisdiction  of  the  said 
Dominion,  that  is  to  say,  within  three  marine  miles  of  the  shore 
thereof;" 

That  refers  to  the  termination  of  the  temporary  system  of  fishery 
licences  which  had  prevailed  from  1866  to  January,  1870.  Then  the 
circular  goes  on — 

"  and  that  all  fishermen  of  the  United  States  are  prohibited  from  the 
use  of  such  in-shore  fisheries,  except  so  far  as  stipulated  in  the  first 
article  of  the  Treaty  of  October  20,  1818,  between  the  United  States 
and  Great  Britain,  in  virtue  of  which  the  fishermen  of  the  United 
States  have,  in  common  with  the  subjects  of  Her  Britannic  Majesty, 
the  liberty  to  take  fish  of  every  kind  on  that  part  of  the  southern  coast 
of  Newfoundland  which  extends  from  Cape  Ray  to  the  Rameau  Is- 
lands; on  the  western  and  northern  coast  of  Newfoundland,  from  the 
said  Cape  Ray  to  the  Quirpon  Islands ;  on  the  shores  of  the  Magdalen 
Islands;  and  also  on  the  coasts,  bays,  harbours,  and  creeks,  from 
Mount  Joly,  which  was,  when  the  Treaty  was  signed,  on  the  southern 
coast  of  Labrador,  to  and  through  the  Straits  of  Belle  Isle,  and 
thence  northwardly,  indefinitely  along  the  coast,  without  prejudice, 
however,  to  any  exclusive  rights  of  the  Hudson's  Bay  Company; 
and  have  also  liberty  for  ever  to  dry  and  cure  fish  in  any  of  the 
unsettled  bays,  harbours,  and  creeks  of  the  southern  part  of  the  coast 
of  Newfoundland,  above  described,  and  of  the  coast  of  Labrador, 
unless  the  same,  or  any  portion  thereof,  be  settled,  in  which  case  it 
is  not  lawful  for  the  said  fishermen  to  dry  or  cure  fish  at  such  portion 
so  settled,  without  previous  agreement  for  such  purpose  with  the 
inhabitants,  proprietors,  or  possessors  of  the  ground;  and  also,  are 
admitted  to  enter  anj  other  bays  or  harbours,  for  the  purpose  of 
shelter  and  of  repairmff  damages  therein,  of  purchasing  wood,  and 
of  obtaining  water,  and  for  no  other  purpose  whatever,  subject  to 
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"  The  Canadian  law  of  the  22nd  of  May,  1868, 31  Victoria,  cap.  61.'' 
makes  certain  provisions.    I  do  not  think  I  need  read  them.    I  have 

already  called  attention  to  their  general  nature. 
Then  the  circular  goes  on  thus : — 

"/^  vnll  be  observed^  that  the  warning  formerly  given  is  not  re- 
quired  imder  the  amended  Act^  but  that  vessels  are  ciable  to  seizure 
without  such  warning. 

"  On  the  8th  of  January,  1870,  the  Grovemor  General  of  the  Do- 
minion of  Canada,  in  Council,  ordered  that  suitable  sailing  vessels, 
similar  to  the  '  La  Canadienne,'  be  chartered  and  equipped  for  the 
service  of  protecting  the  Canadian  in-shore  fisheries  against  illegal 
encroachments  by  foreigners,  these  vessels  to  be  connected  with  the 
police  force  of  Canada,  and  to  form  a  marine  branch  of  the  same."- 

Now  this  passage,  I  think,  is  of  some  importance,  having  regard 
to  the  nature  of  the  statements  made  in  the  Argument  of  the  United 
States  as  to  the  scope  of  the  circular: — 

"  It  is  understood  that,  hj  a  change  of  the  boundaries  between 
Caoada  and  Labrador,  the  Canadian  territory  now  includes  Mount 
Joly  and  a  portion  oi  the  shore  to  the  east  thereof,  which  in  the 
Treaty  of  1818  was  described  as  the  southern  coast  of  Labrador. 
This  municipal  change  of  boundary  does  not,  however,  interfere  with 
the  rights  of  American  fishermen,  as  defined  by  the  Treaty,  on  that 
portion  of  what  was  the  southern  coast  of  Labrador,  east  of  Mount 
Joly." 

The  passage  which  states  that  United  States  fishermen  are  bound 
to  respect  the  British  laws  and  regulations  derives  emphasis  from 
the  fact  that  those  sentences  do  not  occur  in  the  circular  of  the  16th 
May,  1870.  That  is  a  month  before.  That  circular  will  be  found 
at  p.  235  of  the  British  Case  and  the  Court  will  observe  that,  while 
that  circular  proceeds  in  the  same  terms  as  the  circular  of  June  which 
I  have  just  read  down  to  the  words  "  privileges  reserved  to  them  as 
above  expressed,"  it  goes  straight  on  to  the  paragraph  beginning 
"  The  Canadian  law  of  the  22nd  of  May,  1868  "  without  containing 
the  sentence  which  is  included  in  the  amended  circular  issued  on  the 
9th  June  in  the  same  year : — 

127         "  Fishermen  of  the  United  States  are  bound  to  respect  the 
British  laws  and  regulations  for  the  regulation  and  preserva- 
tion of  the  fisheries  to  the  same  extent  to  which  they  are  applicable 
to  British  or  Canadian  fishermen." 


11   1  J     j«         «  . 
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fisheries  to  the  same  extent  to  which  they  are  applicable  to  British 
or  Canadian  fishermen." 

The  Counter-Case  of  the  United  States  and  their  Argument  en- 
deavour to  deal  with  this  circular,  which  appears  to  be  sufficiently 
plain  in  itself,  and  I  will  ask  the  Court  to  look  at  what  they  say 
about  it,  first,  in  their  Counter-Case  at  pp.  37-40,  and  afterwards 
in  their  printed  Argument,  at  p.  73.  As  this  again  is  a  matter  of 
some  importance,  I  think  I  had  better  read  the  terms  of  the  criticism 
which  is  made  upon  the  use  we  make  of  that  circular.  At  p.  37  of 
the  Counter-Case  occurs  this  passage : — 

"  It  will  be  found  upon  an  examination  of  the  surrounding  cir- 
cumstances and  the  context  that  the  extract  from  the  Treasury  cir- 
cular of  June  9,  1870,  quoted  in  the  British  Case,  refers  only  to  laws 
and  regulations  in  force  in  the  waters  of  the  Canadian  coast  covered 
by  the  renunciatory  clause  of  the  treaty,  and  has  no  relation  what- 
ever to  the  enforcement  of  regulations  in  the  waters  of  the  treaty 
coasts  under  the  treaty  of  1818.  so  that  it  has  no  bearing  upon  the 
issues  raised  under  Question  I." 

I  most  respectfully  submit,  if  I  may  pause  for  a  moment,  that  it 
is  too  clear  that  this  circular  refers  to  the  exercise  of  the  fishing 
rights  under  the  treaty  of  1818,  because  it  recites  the  portion  of  the 
clause  which  confers  these  fishing  rights,  and  is  not  confined  to  the 
portion  of  the  clause  which  reserves  the  right  to  enter  creeks  and 
havens  for  the  four  specified  purposes.  If  the  point  wanted  any 
emphasizing,  it  is  found  in  the  clause  at  the  end  of  the  circular  which 
points  out  that  the  change  of  municipal  boundaries  made  on  the 
coast  of  Labrador  does  not  affect  the  rights  of  United  States  fisher- 
men to  fish  there.  May  I  ask  the  Court  to  refer  to  that  for  a  moment 
before  I  proceed  farther  in  reading  the  Counter-Case.  At  p.  238 
of  the  Appendix  to  the  British  Case  will  be  found  the  concluding 
paragraph  of  this  Boutwell  circular,  of  the  9th  June,  1870,  and  it 
states,  in  the  second  sentence,  that  a  change  in  the  boundaries  between 
Canada  and  Labrador  had  been  made  and  proceeds  thus: — 

"  This  municipal  change  of  boundary  does  not,  however,  interfere 
with  the  rights  of  American  fishermen,  as  defined  by  the  Treaty,  on 
that  portion  of  what  was  the  southern  coast  of  Labrador,  east  of 
Mount  Joly." 

So  that,  it  is  clear  that  the  circular  is  referring  to  the  fishing  rights 
of  United  States  fishermen  and  not  merely  to  the  right  reserved  to 
them  for  the  specified  purposes.  The  terms  of  the  sentence — ^the 
crucial  sentence  of  this  circular — are  themselves  decisive  against  the 
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} 

It  is  clear  they  were  dealing  with  the  case  of  fishermen  enjoying 

fishing  rights  and  pointing  out  that  they  must  respect  the  laws  for 
the  preservation  of  the  fisheries.    I  go  on  with  the  Counter-Case  of 

the  United  States  at  p.  37 : — 

"  The  circular  announces  that  the  Canadian  authorities  had  termi- 
nated the  system  of  granting  fishing  licenses  under  the  Act  of  May 
22,  1868,  respecting  fishing  by  foreign  vessels,  which  Act  by  its  own 
terms  applied  only  to  the  waters  of  Canada  not  included  in  the  treaty 
coasts  defined  by  the  treaty  of  1818,  on  which  coasts  licenses  from 
the  Canadian  Government  were  not  necessary  to  entitle  American 
fishermen  to  exercise  their  treaty  liberty  of  fishing.  The  termina- 
tion by  the  Canadian  Government  of  the  license  sj^stem,  which  had 
been  in  force  ever  since  the  Reciprocity  Treaty  expired  in  1866,  was 
announced  by  an  Order  in  Council  of  the  Canadian  Government 
adopted  January  8,  1870,  and  communicated  to  Mr.  Fish,  the 
128  Secretary  of  State,  by  Mr.  Thornton,  the  British  Minister  at 
Washington,  in  his  note  of  April  14,  1870;  and  it  was  in  con- 
sequence of  this  change  of  policy  that  the  Treasury  circular  of  May 
16,  1870,  was  issued,  as  appears  from  the  letter  of  April  23,  1870, 
from  the  Secretary  of  State  to  Mr.  Boutwell,  the  Secretary  of  the 
Treasury.  When  this  circular  was  issued,  Mr.  Fish  had  not  been 
informed  that,  in  addition  to  adopting  the  order  in  council  referred 
to,  the  Canadian  Parliament  had,  by  an  act  adopted  on  the  12th  of 
May,  1870,  amended  the  Act  of  May  22, 1868^  under  which  the  licenses 
had  theretofore  been  issued,  so  as  to  authorise  the  immediate  seizure 
of  a  foreign  vessel  found  in  Canadian  waters  without  waiting  for 
the  expiration  of  twenty-four  hours  after  a  warning  requiring  it  to 
depart  therefrom.  A  copy  of  this  amendment  was  communicated  to 
Mr.  Fish  by  the  British  l^Iinister  in  his  note  of  May  20,  1870,  four 
days  after  the  date  of  this  circular;  and  on  the  26th  of  May,  the  Brit- 
ish Minister  communicated  to  Mr.  Fish  the  further  information  that 
under  the  instructions  to  be  issued  to  the  British  and  Colonial  officers 
for  the  enforcement  of  this  law,  it  would  be  given  application  only 
to  vessels  within  three  miles  of  land,  thus  making  it  clear  that  it  was 
not  intended  to  renew  the  attempt  to  assert  Canadian  jurisdiction 
over  American  vessels  fishing  outside  of  the  three  mile  limit  in  the 
larger  bays  wKere  the  United  States  had  always  maintained  that  the 
renunciatory  clause  of  this  treaty  had  no  application. 

"  The  change  made  in  the  Act  of  May  22,  1868,  by  the  amendment 
of  May  12^  1870,  and  the  disclaimer  on  the  part  of  Great  Britain  of 
any  intention  to  enforce  the  act  thus  amended  upon  American  fishing 
vessels  except  in  the  waters  of  the  coasts  covered  by  the  renunciatory 
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to  prevent  their  taking,  drying  or  curing  fish  therein,  or  in  any  other 
manner  whatever  abusing  the  privileges  reserved  to  them  as  above 
expressed,'  the  extract  quoted  in  the  British  Case  was  inserted,  which 
is  as  follows: — 

" '  Fishermen  of  the  United  States  are  bound  to  resi)ect  the  British 
laws  and  regulations  for  the  regulation  and  preservation  of  the  fish- 
eries to  the  same  extent  to  which  they  are  applicable  to  British  or 
Canadian  fishermen.' 

"  Immediately  after  this  clause,  the  reference  to  the  law  of  May  22, 
1868,  follows,  and  here  was  inserted  in  the  new  circular  the  reference 
to  the  act  of  May  12, 1870,  amending  that  law,  thus  indicating  clearly 
the  particular  laws  and  reflations  referred  to  in  the  new  clause  as 
those  which  the  American  fishermen  were  bound  to  respect  as  restric- 
tions adopted  under  the  treaty  to  prevent  them  from  taking,  drying, 
and  curing  fish  on  the  coasts  covered  by  the  renunciatory  clause,  or 
in  any  other  manner  abusing  the  privileges  reserved  to  them  in  that 
clause." 

I  most  respectfully  submit  that  the  colour  that  is  there  put  upon 
that  circular  is  not  the  true  one — is  not  correct.  Mr.  Boutwell  quotes 
a  great  deal  of  the  article  of  the  treaty  of  1818  other  than  that  which 
relates  to  the  right  to  enter  those  bays  and  harbours  for  the  four 
specified  purposes.  He  quotes  substantially  the  whole  of  the  article 
so  far  as  it  confers  any  rights  upon  American  fishermen,  either  with 
regard  to  taking  fish  or  using  those  harbours  for  the  specified  pur- 
poses, and  then  he  says  that  the  local  regulations  for  the  preservation 
of  the  fisheries  must  be  respected  by  American  fishermen  to  the  same 
extent  to  which  they  are  applicable  to  British  or  Canadian  fisher- 
men. I  submit  that  the  attempt  to  restrict  the  effect  of  this  circular 
only  to  the  use  of  the  ports  for  the  four  specified  purposes  is  in  plain 
contradiction  of  the  terms  of  the  sentence  itself,  which  says  that  they 
are  to  respect  the  regulations  as  to  the  exercise  of  the  right  of  fishing, 
and  secondly,  of  the  concluding  sentence  of  the  circular,  which  points 
out  that  the  change  in  the  municipal  boundaries  between  Canada 
and  Labrador  cannot  have  any  effect  upon  the  extent  of  the  limits 
within  which  United  States  fishermen  may  pursue  their  industry  of 
taking  fish. 

Then,  of  course,  I  need  hardly  pause  to  point  out  that  the  limits 
on  the  coast  of  Labrador  are  a  part  of  the  treaty  shore,  and  this  cir- 
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British  Case) ,  issued  a  circular  informing  American  fishermen  of  the 
status  of  their  fishing  rights  on  the  non-treaty  coasts  under  the  treaty 

of  1818.  In  that  circular  Mr.  Boutwell  made  the  statement 
129      that  *  fishermen  of  the  United  States  are  bound  to  respect  the 

British  laws  and  regulations  for  the  rcjgulation  and  preserva- 
tion of  the  fisheries  to  the  same  extent  to  which  they  are  applicable 
to  British  or  Canadian  fishermen.' 

"  It  is  shown  in  the  Counter-Case  of  the  United  States  that  this  cir- 
cular related  only  to  the  Canadian  non-treaty  coasts,  on  which  the 
license  system  for  foreign  fishing- vessels  had  iJeen  lately  discontinued 
by  the  Canadian  Government.  There  was  no  controversy  at  that  time 
01  any  kind  about  American  rights  on  the  treaty  coasts,  and  it  was 
necessary  for  the  British  Case  to  detach  from  its  context  tne  statement 
of  Mr.  Boutwell  in  order  to  give  it  an  unwarranted  application  to  the 
treaty  coasts." 

I  venture  to  say  that  it  is  impossible  to  read  the  circular  in  its 
entirety,  as  I  have  done  to  the  Court,  without  seeing  that  the  applica- 
tion made  of  it  to  the  treaty  coast  is  perfectly  correct.  It  follows  a 
recital  of  a  great  deal  more  in  the  treaty  of  1818  than  that  which 
applies  to  the  non-treaty  coasts.  It  specifies  its  application  to  a  por- 
tion of  the  treaty  coast  where  it  says  that  the  right  of  American 
fishermen  is  not  affected  by  a  change  of  mimicipal  boundaries,  and  it 
says  that  United  States  fishermen  are  bound  to  respect  the  regula- 
tions for  the  preservation  of  the  fisheries.  I  venture  to  say  that  the 
United  States,  by  their  observations  upon  this  circular,  have  shown 
that  it  is  absolutely  impossible  for  them  to  escape  from  its  effect.  It 
is  an  explicit  admission  by  the  Secretary  of  the  Treasury  of  the  view 
that  British  regulations  with  regard  to  the  preservation  of  the  fish- 
eries are  as  binding  upon  United  States  fishermen  as  they  are  upon 
British  subjects.  I  think  the  same  observation  exactly  arises  upon 
the  fact  that  the  portion  of  Mr.  Cardwell's  letter  of  1866,  which 
relates  to  this  question  of  the  right  of  regulation,  was  not  objected  to 
by  the  United  States  Government  when  it  was  brought  to  their  atten- 
tion. May  I  invite  the  Court  to  recur  to  the  letter  itself,  as  it  occurs 
at  p.  221  of  the  Appendix  to  the  British  Case?  I  am  not  going  to 
read  it  again.  The  first  part  most  explicitly  states  that  the  Ameri- 
cans who  exercise  their  right  of  fishing  in  colonial  waters  are  bound, 
in  common  with  British  subjects,  "to  obey  the  law  of  the  country, 
innlii/liTiflr  cnnh  p/^lnnifil  laws  as  have  been  Dassed  to  ensure  the  neace- 
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inclosing  copy  of  one  received  from  Vice- Admiral  Wellesly  Com- 
manding Her  Majesty^s  naval  forces  on  this  Station,  in  which  he 
states  the  names  of  the  vessels  to  be  employed  in  maintaining  order 
at  the  Canadian  Fisheries  and  forwarding  a  copy  of  the  instructions 
which  were  to  be  issued  to  the  commanders  of  those  vessels." 

Then  follow  the  enclosures.  The  instructions  of  Vice-Admiral 
Wellesley  begin  at  p.  598,  as  "  inclosure  No.  3,"  and  then,  at  p.  600 
and  following  pages,  will  be  found  "Annex  to  foregoing  instruc- 
tions," "Appendix  A,"  headed  "  Confidential,"  and  then  the  letter  of 
the  12th  April,  1866,  from  Mr.  Cardwell,  Colonial  Secretary,  and  the 
letters  of  the  Admiralty  to  which  I  have  called  the  attention  of  the 
Court.  So  that  that  letter  of  Mr.  Cardwell's  is  brought  to  the  atten- 
tion of  the  United  States  Government.  On  the  8th  June,  1870,  Mr. 
Fish  writes  a  letter  in  which  he  makes  his  own  comments  upon  that 
despatch  of  Mr.  Cardwell's.  The  letter  will  be  found  at  p.  609  of  the 
Appendix  to  the  United  States  Case,  first  volume.    He  says: — 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
8d  instant,  and  of  the  papers  accompanying  it,  giving  the  names  of 
the  British  vessels  to  be  employed  in  maintaining  order  at  the  Cana- 
dian fisheries,  and  the  instructions  proposed  to  be  issued  by  Vice- 
Admiral  Wellesley  to  the  commanders  of  those  vessels. 

"  I  beg  leave  to  point  out  to  you  and  to  her  Majesty's  Government 
an  apprehended  discrepancy  bJetween  the  terms  of  the  instructions 
thus  communicated  and  those  which  were  given  by  the  admiralty 
to  the  vice  admiral,  a  copy  of  which,  dated  the  5th  ultimo,  accom- 
panied your  note  of  the  26th  ultimo,  and  which  direct  that  *  no  ves- 
sel should  be  seized,  (meaning  fishing  vessels  of  the  United  States,) 
unless  it  is  evident  and  can  be  clearly  proved  that  the  oflfence  of  fish- 
ing has  been  committed  and  that  the  vessel  is  captured  within  three 
mfles  of  land.' 

"  On  the  other  hand,  I  find  with  the  instructions  issued  by  Vice 
Admiral  Wellesley,  and  forming  a  part  of  them,  a  letter  marked 
confidential^  from  the  secretary  of  state  for  the  colonies  to  the  lords 
of  the  admiralty,  dated  Downmg  Street,  April  12,  1866,  in  whidi  is 
expressed  the  opinion  of  her  Majesty's  government,  that  the  United 
States  have  renounced  the  riffht  of  fisning  within  three  miles  of 
a  line  drawn  across  the  mouui  of  any  British  bay  or  creek,  and 
also  that  American  fishermen  should  not  be  interfered  with,  either 
by  notice  or  otherwise,  unless  they  are  found  within  three  miles  of 
a  line  drawn  across  the  mouth  of  a  bay  or  creek  which  is  less 
130  tiian  ten  geographical  miles  in  width,  in  conformity  with  the 
arrangement  made  with  France  in  1839,  and  that  American 
vessels  found  within  these  limits  should  be  warned  that  by  engaging 
or  preparing  to  engage  in  fishing  they  will  be  liable  to  forreiture,  and 
should  receive  notice  to  depart. 

"The  vice-admiral  communicated  a  copy  of  these  instructions, 
which  he  proposed  to  issue  immediately  to  the  commander  of  the 
Plover^  to  the  secretary  of  the  admiralty  on  the  27th  of  April  last; 
and  though  it  is  not  doubted  that  on  receipt  of  the  later  instruction 
addressed  to  him  on  the  5th  ultimo,  by  the  lords  commissioners  of 
the  admiralty,  he  will  modify  the  directions  to  his  subordinates  so 
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that  they  will  be  in  conformity  with  the  views  of  the  admiralty,  and 
without  entering  into  any  consideration  of  questions  which  might  be 
suggested  by  the  letter  referred  to.  which  I  understand  to  be  super- 
seded by  later  instructions,  I  think  it  best  to  call  your  attention  to 
the  inconsistencies  referred  to,  in  order  to  guard  against  misunder- 
standings and  complications  that  might  arise  in  the  absence  of  modi- 
fications of  the  instructions  communicated  in  your  note  of  the  3d 
instant." 

The  printed  Argument  of  the  United  States  endeavours  to  get  rid 
of  the  absence  of  any  objection  to  the  very  explicit  statement  of  this 
letter  of  Mr.  Cardwell's  that  United  States  fishermen  are  subject  to 
the  regulations  passed  by  the  local  authorities,  by  the  observation 
that  in  that  letter  Mr.  Fish  said  "without  entering  into  any  con- 
sideration of  questions  which  might  be  suggested  by  the  letter  re- 
ferred to,"  and  the  suggestion  apparently  is  that  the  questions  into 
which  Mr.  Fish  did  not  enter  were  questions  relating  to  the  regu- 
lation of  the  fisheries  by  the  local  law.  I  submit  that  that  suggestion 
is  one  which  is  not  borne  out  by  the  terms  of  the  letter.  I  shall  read 
the  passage,  which  is  found  at  pp.  76  and  77  of  the  Argument  of  the 
United  States.    It  is  headed  "  The  Cardwell  Letter." 

"  Mr.  Cardwell,  British  colonial  secretary,  in  a  letter  to  the  Lords 
of  the  Admiralty  (April  12, 1866)  made  the  following  observation  in 
connection  with  instructions  to  naval  vessels,  patrolling  the  treaty 
coasts: 

"  'Americans  who  exercise  their  right  of  fishing  in  colonial  waters 
in  common  with  subjects  of  Her  Majesty,  are  also  bound,  in  common 
with  those  subjects,  to  obey  the  laws  of  the  country,  including  such 
colonial  laws  as  have  been  passed  to  insure  the  peaceable  and  profit- 
able enjoyment  of  the  fisheries  by  all  persons  entitled  thereto.' 

"  This  letter  was,  it  appears,  communicated  to  Mr.  Fish,  Secretary 
of  State,  on  June  3,  1870,  more  than  four  years  after  it  had  been 
written, " 

I  have  explained  the  circumstances  to  the  Court  under  which  that 
letter  was  not  communicated,  because  the  system  of  licences  was  in 
force — 

"  and  that  the  latter  took  no  exception  to  the  declaration  of  Mr.  Card- 
well  is  alleged  and  commented  on  in  the  British  Case.  It  will  he 
found,  however,  that  Mr.  Fish,  in  his  answer  to  the  note  of  Mr. 
Thornton  communicating  the  Cardwell  letter,  called  his  attention  to 
later  instructions  of  the  Lords  of  the  Admiralty,  and  guarded  against 
acceptance  of  the  views  of  Mr.  Cardwell  by  saying,  '  and  without 
entering  into  any  consideration  of  questions  which  might  he  suggested 
by  the  tetter  referred  to^  which  I  understand  to  be  superseded  by  later 
instructions,  I  think  it  best  to  call  your  attention  to  the  incon- 
sistencies reierred  to  in  order  to  ^ard  against  misunderstandings  and 
complications  that  might  arise  in  the  absence  of  modification  of  the 
instructions  communicated  in  your  note  of  the  3d  inst.' " 

I  most  respectfully  submit  that  that  cannot  possibly  be  read  as  a 
reservation  of  objections  to  what  Mr.  Cardwell  had  said  about  the 
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right  to  regulate  the  fisheries.  The  questions  which  Mr.  Fish  says 
he  will  not  enter  into  are  obviously  questions  which  are  connected 
with  the  Admiralty  instructions  to  which  he  has  been  referring,  for 
he  says  "  without  entering  into  any  consideration  of  questions  which 
might  be  suggested  by  the  letter  referred  to,  which  I  understand  to 
be  superseded  by  later  instructions,"  and  I  therefore  submit,  Mr. 
President,  that  the  attempt  to  discount  the  force  of  the  absence  of 
any  comment  upon  Mr.  Cardwell's  very  explicit  statement  is  one 
which  has  failed  and  that  the  truth  is  that  at  that  time  the  American 
Government  were  admitting  that  the  right  of  regulation  existed. 
They  had  admitted  it  in  express  terms  in  Mr.  Marcy's  circular,  they 
had  admitted  it  in  Mr.  Boutwell's  circular,  and  when,  in  Mr.  Card- 
well's  letter,  the  subject  is  referred  to,  it  passes  without  any  comment 
and  without  any  objection. 

We  now  come  to  another  great  landmark  in  the  history  of  this  case. 
That  is  the  treaty  of  1871,  which  composed  the  differences  that  had 
arisen  out  of  the  "Alabama  "  question  and  other  matters  between  the 
two  countries. 

The  treaty  will  be  found  at  p.  39  of  the  Appendix  to  the  British 

Case.    The  first  two  articles  that  are  printed — they  are  articles  18 

and  19 — will  be  found  on  p.  39. 
131  Article  18  provides  that — 

"  In  addition  to  the  liberty  secured  to  the  United  States  fish- 
ermen by  the  convention  between  the  United  States  and  Great  Britain, 
signed  at  London  on  the  20th  day  of  October,  1818,  of  taking,  curing, 
and  drying  fish  on  certain  coasts  of  the  British  North  American  Cw- 
onies  therein  defined,  the  inhabitants  of  the  United  States  shall  have, 
in  common  with  the  subjects  of  Her  Britannic  Majesty,  the  liberty,  for 
the  term  of  years  mentioned  in  Article  XXXIII  of  this  treaty,  to 
take  fish  of  every  kind,  except  shell-fish,  on  the  sea-coasts  and  shores, 
and  in  the  bays,  harbours,  and  creeks,  of  the  Provinces  of  Quebec, 
Nova  Scotia,  and  New  Brunswick,  and  the  colony  of  Prince  Edward's 
Island,  and  of  the  several  islands  thereunto  adjacent,  without  being 
restricted  to  any  distance  from  the  shore," 

Then  article  19  confers  a  corresponding  liberty  upon  British  sub- 
jects, in  common  with  the  citizens  of  the  United  States;  but  there  is  a 
difference  of  three  degrees  in  the  limits  within  which  this  liberty  is 
conceded  on  the  coast  of  the  United  States,  when  compared  with  the 
treaty  of  1854.  The  treaty  of  1854  had  been  from  the  36th  degree 
of  north  latitude.  This  is  from  the  39th  degree  of  north  latitude. 
The  36th  degree  of  north  latitude  northward  would  include,  as  T 
pointed  out,  Chesapeake  Bay  and  Delaware  Bay.  The  39th  degree 
of  north  latitude  would  not  include,  I  think  I  am  right  in  saying, 
either  of  these  bays. 

Then  it  goes  on : — 

"  and  on  the  shores  of  the  several  islands  thereunto  adjacent,  and  in 
the  bays,  harbours,  and  creeks  of  the  said  sea-coasts  ana  shores  of  the 
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United  States  and  of  the  said  islands,  without  being  restricted  to  any 
distance  from  the  shore,  .  .  .  ." 

Then  article  33  is  the  article  which  specifies  the  duration  of  the 
treaty,  so  far  as  it  relates  to  the  fisheries : — 

"The  foregoing  Articles  XVIII  to  XXV,  inclusive,  and  Article 
XXX  of  this  treaty,  shall  take  effect  as  soon  as  the  laws  required  to 
carry  them  into  operation  shall  have  been  passed  by  the  imperial 
Parliament  of  Great  Britain,  by  the  Parliament  of  Canada,  and  by 
the  Legislature  of  Prince  Edward's  Island  on  the  one  hand,  and  by 
the  Congress  of  the  United  States  on  the  other.  Such  assent  having 
been  given,  the  said  articles  shall  remain  in  force  for  the  period  ot 
ten  years  from  the  date  at  which  they  may  come  into  operation ;  and 
further  until  the  expiration  of  two  years  after  either  of  the  high  con- 
tracting parties  shall  have  given  notice  to  the  other  of  its  wish  to 
terminate  the  same;  each  of  the  high  contracting  parties  being  at 
liberty  to  give  such  notice  to  the  other  at  the  end  of  the  said  period 
of  ten  years  or  at  any  time  afterward." 

There  was  an  article.  No.  32,  which  is  omitted  in  the  print  of  this 
treaty  in  the  Appendix  to  the  British  Case,  but  which  will  be  found 
in  the  Appendix  to  the  United  States  Case,  at  p.  32,  dealing  with  the 
case  of  Newfoundland.  It  was  omitted  here  by  an  oversight,  I  think, 
but  the  Court  will  find,  at  p.  32  of  the  first  volume  of  the  Appendix 
to  the  Case  of  the  United  States,  the  article  that  dealt  with  the  case 
of  Newfoundland : — 

"  It  is  further  agreed  that  the  provisions  and  stipulations  of  Arti- 
cles XVIII  to  XXV  of  this  Treaty,  inclusive,  shall  extend  to  the 
Colony  of  Newfoundland,  so  far  as  tney  are  applicable.  But  if  the 
Imperial  Parliament,  the  Legislature  of  Newfoundland,  or  the  Con- 
gress of  the  United  States,  shall  not  embrace  the  Colony  of  New- 
foundland in  their  laws  enacted  for  carrying  the  foregoing  Articles 
into  effect,  then  this  Article  shall  be  of  no  effect ;  but  the  omission  to 
make  provision  by  law  to  ^ve  it  effect,  by  either  of  the  legislative 
bodies  aforesaid,  shall  not  m  any  way  impair  any  other  Articles  of 
this  Treaty." 

There  were  various  other  provisions  contained  in  the  treaty.  I 
need  not  go  into  them.  They  were  provisions  in  regard  to  what  had 
been  done  by  the  "Alabama  "  and  such  cruisers  with  regard  to  Ameri- 
can  commerce.  There  were  provisions  in  articles  26,  27,  and  28  with 
regard  to  rights  of  navigation  which  were  to  be  conceded. 

The  treaty,  as  the  Court  has  observed,  was  to  last  for  ten  years, 
subject  to  notice  at  the  expiration  of  ten  years  from  the  time  when 
the  Acts  had  been  passed  necessary  to  bring  it  into  effect. 

A  question  arose  with  regard  to  the  Act  which  was  passed  by  New- 
foundland. There  was  no  difficulty  with  regard  to  the  British  and 
the  Canadian  Acts  and  the  Act  passed  by  the  Congress  of  the  United 
States,  but  a  question  arose  as  to  the  Newfoundland  Act  which  was 
passed  for  the  purpose  of  bringing  this  treaty  into  effect. 
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The  Act,  in  the  form  which  it  originally  assumed  in  the  Newfound- 
land Legislature,  will  be  found  at  pp.  705  and  706  of  the  Appendix  to 
the  British  Case.    The  material  passage  is  on  p.  706.    The  first  sec- 
tion provided  that — 

132          "As  soon  as  the  Law  required  to  carry  into  operation,  on  the 
part  of  the  United  States  of  America,  the  Articles  set  out  in 
the  Schedule  to  this  Act,  has  been  passed ^ 

These  were  the  articles  of  the  treaty  of  Washington  referred  to, 
articles  18  to  25  and  article  33 — 

"  by  the  Congress  of  the  United  States,  and  come  into  force,  all  Laws 
of  this  Colony  which  operate  to  prevent  the  said  Articles  from  taking 
full  effect^  shall,  so  far  as  they  so  operate,  be  suspended  and  have  no 
effect  dunng  the  period  mentioned  in  the  Article  nimibered  Thirty- 
three  in  the  Scheoule  to  this  Act:" 

That  is,  the  period  of  the  duration  of  the  treaty ;  but  then  followed 
this  proviso : — 

"  Provided  that  such  Laws,  rules  and  regulations,  relating  to  the 
time  and  manner  of  prosecuting  the  Fisheries  on  the  Coasts  of  this 
Island,  shall  not  be  in  any  way  affected  by  such  suspension." 

That  was  objected  to.  The  correspondence  will  be  found  on  pp. 
251  to  253  of  the  Appendix  to  the  British  Case. 

Sir  E.  Thornton  writes  to  Lord  Granville  on  the  23rd  June,  1878, 
with  reference  to  an  interview  he  had  with  Mr.  Fish.  I  read  from 
the  bottom  of  p.  251 : — 

"  On  the  same  day  I  saw  Mr.  Fish  at  the  State  Department  and 
spoke  to  him  about  the  Protocol.  He  replied  that  he  doubted  whether 
he  could  agree  to  sign  a  Protocol  with  the  proviso  contained  at  the 
end  of  the  1st  section  of  the  Newfoundland  Act.  He  said  that  no 
restrictions  with  regard  to  the  right  of  fishing  had  been  inserted  in 
the  Treaty,  nor  in  the  Protocol  which  was  signed  on  the  7th  instant, 
and  whilst  he  would  certainly  be  disinclined  to  sign  another  Protocol 
for  Newfoundland  with  the  proviso  of  the  Act  without  knowing  the 
exact  restrictions  to  which  it  referred,  he  should  even  hesitate  to 
accept  the  Act  in  question  as  a  law  of  the  form  required  by  the 
Treaty  to  carry  into  operation  Articles  18  to  25,  inasmuch  as  it  spoke 
of  restrictions  to  which  the  Treaty  made  no  allusion. 

"  I  replied  that  I  understood  that  the  proviso  merely  referred  to 
the  seasons  during  which  a  particular  class  of  fishing  would  be  al- 
lowed, and  that  naturally  the  same  restrictions  would  be  enforced 
against  Newfoundland  as  against  American  fishermen.  I  presumed 
that  the  same  rule  would  apply  in  American  waters  where  British 
subjects  would  be  obliged  to  submit  to  the  regulations  already  in 
force  or  which  might  hereafter  be  established  with  regard  to  the 
seasons  and  mode  or  fishing.  I  had  observed  that  the  Commissioner 
appointed  to  inquire  into  the  cause  of  the  decrease  of  fish  on  the  coast 
of  New  Englana,  had  already  recommended  some  stringent  measures 
with  a  view  to  remedy  the  evil  complained  of,  and  I  did  not  doubt 
that  Congress  would  pass  a  law,  adopting  the  Conmiissioner's  recom- 
mendations. 
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^  Mr.  Fish  admitted  that  in  both  cases  the  fishermen  of  the  two 
countries  would  have  to  observe  the  laws  enacted  by  the  country 
within  whose  jurisdiction  they  might  be  fishing,  but  that  such  re- 
strictions had  not  formed  part  of  the  Treaty  or  of  the  laws  of  the 
different  countries  interested  in  the  matter  with  the  exception  of 
Newfoundland,  and  that  he  thought  there  was  no  ground  for  this 
exception.  He  would  however  take  the  matter  into  consideration 
and  inform  me  of  the  result  of  his  deliberations. 

"  In  consequence  of  this  conversation  I  on  the  following  dav  ad- 
dressed to  Mr.  Fish  a  further  note,  copy  of  which  is  also  inclosed, 
showing  the  nature  of  the  restrictions  alluded  to  in  the  proviso  or 
the  first  section  of  the  Newfoundland  Act." 

Mr.  President,  I  submit  Mr.  Fish  was  manifestly  right  in  what 
he  said.  While  admitting  that,  in  both  cases,  the  fishermen  of  the 
two  countries  were  to  observe  the  laws  enacted  by  the  country  within 
whose  jurisdiction  they  might  be  fishing,  he  said  that  such  restric- 
tions had  not  formed  part  of  the  treaty,  and  he  thought  there  was 
no  ground  whatever  for  introducing  into  the  Act  passed  to  give 
effect  to  the  treaty  such  a  condition,  which  is  not  to  be  found  in  the 
treaty  itself.    It  was  not  an  Act  in  terms  of  the  treaty. 

Then  follows  the  letter  from  Mr.  Fish  to  Sir  E.  Thornton,  on  p. 
252,  of  the  25th  June,  where  Mr.  Fish  says : — 

"An  examination  of  the  Act  passed  by  the  Legislature  of  New- 
foundland discloses  that  the  suspension  by  that  Legislature  of  the 
laws  which  operate  to  prevent  the  Articles  referred  to  of  the  Treaty 
from  taking  luU  effect,  is  qualified,  and  is  accompanied  by  a  proviso 
that  certain  laws,  rules  and  reflations  relating  to  the  time  and 
manner  of  prosecuting  the  fisheries  on  the  coasts  of  Newfoundland, 
are  not  to  be  in  any  way  affected  by  such  suspension. 

"  From  your  note  of  20th  instant " 

That  note  we  have  not  got  in  our  Appendix,  but  it  will  be  found 
on  p.  196  of  the  United  States  Counter-Case  Appendix.    I  do  not 
stop  to  read  it,  but  I  merely  give  the  reference  for  the  convenience  of 
the  Court. 

133  "  From  your  note  of  20th  instant — ^I  understand  that  from  a 

Report  made  by  the  Attorney  General  of  Newfoundland  to  the 
Governor,  it  would  appear  that  the  proviso  referred  to  contemplates 
a  restriction  in  point  of  time,  of  the  herring  fisheries  on  the  western 
coast  of  the  island. 

"  The  Treaty  places  no  limitation  of  time,  within  the  period  during 
which  the  Articles  relating  to  the  fisheries  are  to  remain  in  force, 
either  upon  the  right  of  taking  fish  on  the  one  hand,  or  of  the  exemp- 
tion from  duty  offish  and  fish  oil,  (as  mentioned  therein). 

"  I  regret,  therefore,  that  the  Act  of  the  Legislature  of  Newfound- 
land, which  reserves  a  right  to  restrict  the  American  right  of  fishing, 
within  certain  periods  of  the  year,  does  not  appear  to  be  such  consent 
on  the  part  of  the  Colony  of  Newfoundland  to  the  application  of  the 
stipulations  and  provisions  of  Articles  18  to  25  of  the  Treaty,  as  is 
contemplated  by  the  Act  of  Congress  to  which  you  refer,  and  in 
accordance  with  which  the  Proclamation  of  the  President  is  to  issue." 

92909'— S.  Doc.  870, 61-3,  vol  9 ^16 
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Then  Sir  Edward  Thornton  writes  to  Lord  Granville  on  the  30th 
June,  1873  :— 

"  With  reference  to  my  despatch  No.  284  of  to-day's  date  I  have  the 
honour  to  state  that  during  a  visit  which  I  paid  to  Mr.  Fish  at  the 
State  Department  on  the  26th  instant  I  inquired  whether  I  was  to 
infer  from  the  tenor  of  his  note  of  the  previous  day  that  American 
fishermen  would  not  consider  themselves  bound  to  observe  in  the 
waters  of  Newfoundland  the  restrictions  and  regulations  of  police 
which  might  be  established  by  that  Colony  with  regard  to  the  modes 
and  seasons  of  fishing.  I  pointed  out  to  him  that  such  regulations, 
which  were  laid  down  with  a  view  to  the  preservation  of  the  fisheries 
for  the  benefit  of  all  parties,  would  be  enforced  quite  as  much  against 
British  as  against  American  fishermen,  and  I  repeated  that  such 
restrictions^  if  they  existed,  would  doubtless  be  enforced  in  American 
waters  against  British  fishermen.  T  had  observed  that  the  United 
States  Commissioner  recentlv  appointed  to  examine  into  the  causes 
of  the  decrease  of  fish  on  the  coasts  of  New  England,  had  recom- 
mended some  stringent  regulations  with  a  view  to  remedying  the  evil 
complained  of.  I  aid  not  doubt  that  Congress  would  take  steps  upon 
the  subject,  and  that  whatever  laws  might  be  passed  would  be  enforced 
equally  against  British  and  American  fishermen. 

"  Mr.  Fish  replied  that  he  could  state  confidentially  his  under- 
standing that  the  jurisdiction  gave  the  right  of  laying  down  reason- 
able police  regulations,  and  that  as  a  matter  of  course  such  regula- 
tions would  be  observed  by  all  who  fished  in  the  waters  in  question ; 
but  the  permission  to  fish  granted  by  the  Treaty  was  accompanied 
by  no  restriction  except  so  far  as  to  define  the  localities  in  which  the 
fishing  was  to  be  carried  on.  The  Proclamation,  therefore,  which 
would  be  a  consequence  of  the  Treaty,  ought  not  to  contain  any  re- 
strictions, which  were  not  indeed  comprised  in  any  of  the  laws  upon 
the  subject  except  the  Act  of  Newfoundland,  nor  in  the  Protocol 
signed  on  the  7th  instant." 

On  the  10th  July  Sir  Edward  Thornton  writes  to  Governor  Hill 
in  these  terms  on  this  subject: — 

"  With  reference  to  my  letter  of  the  7th  instant,  I  have  the  honour 
to  inform  your  Excellency  that  Mr.  Bancroft  Davis,  the  Acting 
Secretary  of  State,  this  morning  stated  to  me,  on  behalf  of  Mr.  Fish, 
that  the  latter  regretted  that  he  was  still  unable,  notwithstanding 
the  explanations  given  in  your  Excellency's  telegram  of  the  5th 
instant, '* 

Which  is  set  out  in  the  middle  of  p.  253,  immediately  above  this 
letter — 

"  to  recommend  to  the  President  to  issue  a  Proclamation  for  carry- 
ing into  effect,  with  regard  to  Newfoundland,  certain  Articles  of  the 
Treaty  of  May  8,  1871,  because  the  Act  of  Newfoundland  was  not 
a  full  consent  to  the  Articles  of  the  Treaty,  nor  such  a  consent  as 
would  allow  the  President,  who  must  be  guided  by  the  provisions  of 
the  Act  of  Congress  upon  the  subject,  to  issue  the  Proclamation  in 
question. 

"  Mr.  Bancroft  Davis  added,  that  Mr.  Fish  admitted  that  as  the 
United  States'  authorities  would  expect  British  fishermen,  in  Ameri- 
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can  waters,  to  observe  the  police  regulations  with  regard  to  the 
fisheries,  so  the  Government  of  the  United  States  would  make  no 
obiection  to  similar  regulations  being  enforced  against  American 
fishermen  in  British  waters;  but  it  could  not  accept  the  Act  of  New- 
foundland, which  contained  restrictions  of  which  no  mention  had 
been  made  in  the  Treaty." 

Well,  that  position  of  the  United  States  Government  was  mani- 
festly correct.  They  said,  "  We  have  our  own  regulations.  Your 
fishermen  must  obey  them.  You  may  have  your  regulations.  Our 
fishermen  shall  obey  them.  But  we  cannot  have  an  Act  passed  by  the 
legislature  of  Newfoundland  putting  in  a  condition  of  this  kind 
which  is  not  found  in  the  treaty.  If  it  is  implied  in  the  treaty,  as 
we  think  it  is,  then  it  is  unnecessary.  If  it  were  not  in  the  treaty 
it  would  be  adding  something  to  it.  In  any  case  we  must  have  an 
Act  passed,  as  every  other  legislature  concerned  has  passed  its  Act, 
adopting  the  treaty  in  its  terms."  Accordingly,  that  very  reason- 
able contention  prevailed,  and  the  Act  of  Newfoundland  was  passed 
without  that  proviso.  As  ultimately  passed  it  will  be  found  in  the 
Appendix  to  the  British  Case,  at  p.  706.  At  the  bottom  of  p.  705 
is  the  first  Act,  that  I  have  already  referred  to.  The  amended 
134  Act  is  at  the  bottom  of  p.  706  and  the  top  of  p.  707,  and  the 
proviso  which  had  been  objected  to  was  expunged. 

The  Court  has  appreciated  the  letters  which  passed  and  the  assur- 
ances which  were  given  with  regard  to  the  attitude  of  the  United 
States  Government  as  to  such  regulations,  either  on  their  own  coasts 
or  on  the  British  coasts. 

Now  I  desire  to  call  the  attention  of  the  Court  to  the  observations 
made  in  the  United  States  Counter-Case  with  regard  to  this  corre- 
spondence, as  to  the  form  of  the  Act  in  Newfoundland.  That  pas- 
sage in  the  Counter-Case  begins  at  p.  32,  and  runs  on  to  p.  36.  It 
will  be  found,  on  reference  to  it,  that  it  is  there  suggested  that  the 
passing  by  Newfoundland  of  the  Act  in  the  form  in  which  the  Act 
had  been  passed  by  every  other  legislature  concerned  in  this  treaty 
amounted  to  a  definite  abandonment  by  Newfoundland  of  the  right 
to  enforce  such  laws  and  regulations,  and  that  any  attempt  to  have 
laws  and  regulations  after  that  would  be  a  breach  of  faith. 

May  I  refer  to  the  passage  in  the  Counter-Case  ?  It  begins  at  p.  32. 
The  facts  are  stated  on  pp.  32  and  33,  and  certain  of  the  despatches 
are  referred  to.  Then  at  the  bottom  of  p.  34  and  on  p.  35  there  occurs 
this  passage: — 

"  The  explanations  contained  in  the  telegram  and  report  and  letter 
above  referred  to  proved  to  be  unsatisfactory,  and  failed  to  remove 
Mr.  Fish's  objection  to  the  oroviso  in  the  act  above  quoted ;  and  upon 
the  definite  refusal  by  the  United  States  to  accept  that  act  as  a  compli- 
ance with  the  requirements  of  the  treaty,  the  Newfoundland  Legis- 
lature re-enacted  the  act  with  the  proviso  eliminated,  and  the  words 
•  any  law  of  this  Colony  to  the  contrary  notwithstanding '  added. 
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"  In  commenting  on  this  incident,  the  British  Case  states  by  way 
of  explanation : — 

" '  The  United  States  Secretary  of  State,  Mr.  Fish,  objected  to  this 
proviso,  and  properly  so,  for  clearly  it  was  either  unnecessary,  or  else 
it  was  a  modification  of  the  treaty.  If,  by  the  treaty.  United  States 
fishermen  were  bound  to  observe  the  local  regulations,  the  proviso 
was  unnecessary  and  mere  surplusage ;  and  if  they  were  not  so  oound, 
the  proviso  altered  the  treaty.  The  statute  was  therefore  re-enacted 
without  this  proviso.' " 

"  Clearly,  however,  the  proviso  was  not  omitted  by  Newfoundland, 
because  it  was  regarded  as  unnecessary  on  the  theory  that  the  restric- 
tions referred  to  could  be  enforced  without  it.  As  shown  by  the 
telegram  from  the  Governor  of  Newfoundland  and  the  letter  from 
the  British  Minister,  an  urgent  request  was  made  that  the  proviso  be 
retained,  on  the  ground  that  the  regulations  affected  by  it  related  '  to 
time  and  mode  of  taking  herring  and  salmon,'  and  were  'necessary 
for  the  preservation  of  those  fisheries,  and  consequently  for  the  com- 
mon interest  of  all  engaged  in  them,'  and  also  that  the  proviso  applied 
only  to  already  existing  lejgislation,  so  that  the  refusal  of  the  United 
States  to  accept  the  proviso  because,  for  the  reasons  stated  by  Mi*. 
Fish  in  his  note  from  which  the  above  extracts  are  quoted,  the  laws 
excepted  bv  it  did,  under  the  terms  of  the  amendment  of  the  act  by 
Newfoundland,  'prevent  such  articles  from  taldng  full  effect,'  dis- 
tinctly raised  an  issue  as  to  Newfoundland's  right  under  the  treaty 
to  enforce  such  laws  without  the  consent  of  the  United  States." 

Now,  I  do  submit,  Mr.  President,  that  that  is  rather  a  remarkable 
passage,  in  view  of  the  statements  made  by  Mr.  Davis,  as  appear  in 
the  despatches  which  I  have  just  read  to  the  Court.  The  right  to 
regulate  was  not  a  matter  in  dispute.  It  was  explicitly  stated  that 
the  United  States  might  regulate  their  own  fisheries,  and  would 
insist  on  the  British  fishermen  obeying  these  regulations;  and  they 
said,  "In  like  manner  you  may  regulate  your  fisheries,  and  our 
fishermen  will  obey  your  regulations."  They  said,  and  said  truly, 
"This  proviso  is  adding  a  term  to  the  treaty,  and  we  cannot  have 
it  put  into  the  Newfoundland  statute.  It  does  not  appear  in  any 
other  statute  relating  to  the  subject,  and  it  is  quite  out  of  place." 

Then  the  Counter-Case  goes  on: — 

"  In  the  circumstances,  the  amendment  of  the  act,  as  required  by 
the  United  States,  was  clearly  intended  to  meet  this  objection,  in 
order  that  the  benefits  to  be  derived  from  the  treaty  might  be  ex- 
tended to  Newfoundland. 

"  The  suggestion  that  in  adopting  this  amendment  Newfoundland, 
nevertheless,  intended  to  enforce  against  American  fishermen  the 
objectionable  laws,  which  is  implied  in  the  explanation  advanced  in 
the  British  Case,  involves  a  breach  of  good  faith  on  the  part  of  New- 
foundland which  the  United  States  would  be  unwilling  to  attribute 
to  that  government  The  alternative  suggestion  offerea  by  the  Brit- 
ish explanation  that,  '  if  American  fishermen  were  not  bound  by  the 
laws  objected  to,  the  proviso  altered  the  treaty '  obviously  is  the  only 
interpretation  of  the  action  of  Newfoundland  which  the  Tribunal 
can  adopt  without  discrediting  the  course  pursued  by  that  govern- 
ment." 
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I  most  respectfully  submit  to  the  Court  that  there  is  no  foundation 
whatever  for  that  statement;  that  in  view  of  what  passed,  as  shown 
in  the  despatches  which  I  have  laid  before  the  Court,  it  is  per- 
185  fectly  clear  that  the  United  States  Government  were  not  ob- 
jecting to  the  right  to  make  regulations.  They  were  objecting 
to  putting  into  the  Act  necessary  for  bringing  the  treaty  into  eflFect 
a  proviso  which  was  not  found  in  the  treaty  itself  and  which  had  not 
been  inserted  in  any  other  Act  They  admitted  in  the  most  explicit 
terms  that  the  right  to  regulate  would  exist. 

I  pass  from  that  part  of  the  case  with  the  observation  that  in 
the  Argument  of  the  United  States  with  regard  to  this  point  the 
matter  is  not  put  quite  so  strongly  as  it  had  been  in  the  Counter-Case. 
If  you,  Mr.  President,  will  do  me  the  favour  to  turn  to  pp.  70  and  71, 
it  will  be  found  that  the  criticism  of  this  transaction  is  expressed  in 
much  milder  terms.  They  merely  give  a  bald  recital  of  the  trans- 
action, and  state  that  the  Act  was  amended  by  eliminating  the  ob- 
jectionable proviso.  No  repetition  is  made  of  the  charge  that  it 
would  be  a  breach  of  faith  on  the  part  of  Newfoundland  to  issue 
such  regulations,  after  what  had  taken  place;  and  I  submit,  Mr. 
President,  that  the  terms  in  which  this  part  of  the  case  is  commented 
upon  in  the  printed  Argument  of  the  United  States  are  much  more 
correct  than  the  stronger  language  contained  in  the  Counter-Case,  to 
which  I  felt  it  my  duty  to  call  the  attention  of  the  Court. 

The  next  transaction  to  which  I  propose  to  call  attention  is  the 
arbitration  which  took  place  in  1877,  under  the  treaty  of  1871.  I 
merely  state  what  the  point  is  with  regard  to  it,  because  it  is  a  point 
which  will  take  a  little  time  to  develop,  and  it  would  be  idle  to  at- 
tempt to  enter  upon  it  at  all  fully  at  this  hour. 

It  is  stated  in  the  Argument  on  behalf  of  the  United  States  that  in 
the  arbitration  which  was  held  under  the  "Alabama"  treaty,  for  the 
purpose  of  providing  for  compensation  to  be  paid  to  the  British  col- 
onies by  the  United  States,  in  respect  of  the  greater  valile  of  the  fish- 
ing concessions  which  the  United  States  citizens  got  as  compared 
with  those  which  British  subjects  got  on  the  coasts  of  America,  that 
the  British  Government  presented  its  case  on  the  basis  that  the  fish- 
eries of  the  United  States  fishermen  were  not  to  be  subject  to  any 
regulation;  and  it  is  asserted  that  the  award  which  was  obtained  is 
a  circumstance  which  really  makes  it  impossible  for  the  British  Gov- 
ernment now  to  set  up  that  the  fisheries  were  subject  to  the  right  of 
regulation. 

I  shall  satisfy  the  Tribunal  that  that  statement,  which  is  made  in 
the  broadest  manner  and  in  the  most  confident  terms,  is  one  which  is 
not  supported  by  the  evidence ;  and  when  the  British  Case  presented 
to  the  Tribunal  of  Arbitration  in  1877  is  examined,  it  will  be  found 
that  it  does  not  lend  the  slightest  support  to  the  suggestion  that  the 
British  Government  admitted  that  there  was  no  right  of  regulation. 
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There  is  one  other  point  to  which  I  shall  have  to  call  attention  in 
these  arbitration  proceedings.  It  is  this.  It  was  admitted,  in  the 
course  of  these  arbitrations,  that  no  commercial  privileges  existed, 
and  that  admission  is  one  which  throws  some  light  upon  the  attitude 
of  the  parties  to  the  seventh  and  last  question  in  the  present  arbitra- 
tion, as  to  the  title  to  commercial  privileges  by  vessels  exercising  fish- 
ing rights  under  the  treaty. 

Both  points  are  points  of  some  importance,  and  I  propose,  at  no 
great  length,  to  endeavor  to  develop  them  when  the  Court  next  meets ; 
but  I  feel  it  would  be  idle  for  me  enter  upon  them  at  this  hour,  if  the 
Court  thinks  proper  now  to  adjourn. 

The  PREsroENT:  The  meeting  is  adjourned  until  Monday,  at  10 
o'clock. 

[The  Tribunal,  at  4  o'clock  p.  m.,  adjourned  until  Monday,  the  13th 
June,  1910,  at  10  o'clock  a.  m.] 


SIXTH  DAY:  MONDAY,  JUNE  13,  1910./ 

The  Tribunal  met  at  10  o'clock  a.  m. 

Sir  Robert  Finlay  (resuming) :  I  was  about  to  call  the  attention  of 
the  Tribunal  when  the  adjournment  took  place  on  Friday  to  the  arbi- 
tration in  1877,  which  was  held  under  the  22nd  article  of  the  treaty 
of  1871.  That  article  will  be  found  at  p.  40  of  the  Appendix  to  the 
British  Case  (article  22) : — 

"  Inasmuch  as  it  is  asserted  by  the  Government  of  Her  Britannic 
Majesty,  that  the  privileges  accorded  to  the  citizens  of  the  United 
States  under  article  XVIII  of  this  treaty  are  of  greater  value  than 
those  accorded  by  Articles  XIX  and  XXI  of  this  treaty  to 
136  the  subjects  of  Her  Britannic  Majesty,  and  this  assertion  is 
not  admitted  by  the  Government  of  the  United  States,  it  is 
further  agreed  that  Commissioners  shall  be  appointed  to  determine, 
having  regard  to  the  privileges  accorded  by  the  United  States  to  the 
subjects  of  Her  Britannic  Majesty,  as  stated  in  Articles  XIX  and 
XXI  of  this  treaty,  the  amount  or  any  compensation  which,  in  their 
opinion,  ought  to  be  paid  by  the  Government  of  the  United  States 
to  the  Government  of  Her  Britannic  Majesty  in  return  for  the  privi- 
leges accorded  to  the  citizens  of  the  United  States  under  article 
XVIII  of  this  treaty;  and  that  any  sum  of  money  which  the  said 
Commissioners  may  so  award  shall  be  paid  by  the  United  States  Gov- 
ernment, in  a  gross  sum,  within  twelve  months  after  such  award  shall 
have  been  given." 

The  arbitration  was  held  and  evidence  was  given  of  the  value  of  the 
privileges  conceded  to  the  inhabitants  of  the  United  States  on  the 
coasts  of  British  possessions,  as  compared  with  the  value  of  those 
conceded  to  British  subjects  upon  the  coasts  of  the  United  States. 
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I  should  not  have  thought  it  necessary  to  dwell  upon  this  part  of 
the  history  of  the  Case,  but  for  the  very  important  statements  made 
with  regard  to  it  in  the  Argument  of  the  United  States.  These 
statements  are  of  such  gravity  that  I  hope  the  Court  will  allow  me 
to  read  them  from  the  Argument  itself,  pp.  74-76.  The  printed 
Argument  of  the  United  States  at  p.  74  says : — 

**  Under  the  treaty  of  1871,  which  in  its  grant  of  fishing  rights  is 
in  effect  the  same  as  that  of  1818;  that  is  to  say,  the  right  was  to  in- 
habitants of  the  United  States  in  common  with  British  subjects,  the 
question  whether  the  fishing  rights  of  Americans  in  the  British  in- 
siiore  waters  exceeded  in  value  those  of  the  British  in  American 
inshore  waters  plus  the  commercial  rights  conceded  to  Great  Britain 
by  the  Treaty,  and,  if  so,  to  what  extent,  was  submitted  to  the  Halifax 
Tribunal  consisting  of  one  arbitrator  from  each  nation  and  a  neutral 
umpire.  The  proceeding  was  an  international  arbitration,  and  each 
nation  submitted  its  case  in  due  and  regular  form  and  followed  that 
submission  with  written  and  oral  arguments.  The  British  Case 
claimed  an  award  against  the  United  States  of  $2,880,000  for  the  new 
fishing  privile^s  on  the  coasts  of  Newfoundland,  and  of  $12,000,000 
for  those  on  the  other  coasts  of  British  North  America,  or  a  grand 
totel  of  $14,880,000. 

"  The  Tribunal  awarded  against  the  United  States  the  payment  of 
the  CTOss  sum  of  $5,500,000. 

"An  examination  of  the  case  presented  by  Great  Britain  at  Halifax 
in  support  of  its  demand  will  snow : — 

"  First.  That  Great  Britain  then  assumed,  for  the  purposes  of  the 
enormous  award  which  it  claimed  against  the  United  States  and 
which  it  received,  although  not  to  the  full  extent  claimed,  that  the 
grant  of  a  fishing  right  to  inhabitants  of  the  United  States  '  in  com- 
mon '  with  British  subjects  was  not  the  restricted  right  now  claimed 
to  be  implied  by  those  words,  but  that  the  grant  ceded  and  conveyed 
the  entire  freedom  of  the  fisheries  in  their  natural  extent. 

"  Second.  That  this  entire  freedom  extended  to  the  point  of  deplet- 
ing and  possiblv  destroving,  the  inshore  fisheries  through  the  unlim- 
ited exercise  oi  such  right  in  any  and  all  seasons  of  the  year,  and 
with  any  means  and  implements  which  the  American  fishermen  might 
see  fit  to  employ. 

"  Not  only  was  there  no  suggestion  of  any  control  by  Great  Britain 
which  might  limit  the  enjoyment  of  the  right  and  thereby  diminish 
the  damages  which  Great  Britain  was  demanding  from  the  United 
States,  but  on  the  contrary  the  British  Case  is  filled  with  suggestions 
negativing  any  such  control  by  future  legislation. 

"  More  than  that,  it  would  have  been  impossible  for  Great  Britain 
to  have  presented  any  evidence  of  the  value  of  a  fisherv,  the  extent 
of  which  was  dependent  on  laws  to  be  made  by  her  from  time  to 
time  limiting  the  enjoyment  of  the  fishery.  Accordingly  there  is 
found  throughout  the  liritish  case  submitted  at  Halifax  the  broadest 
statements  of  the  complete  freedom  from  restraint  of  the  fishery 
granted  to  the  United  States,  and  of  the  right  of  the  United  States 
to  fish  without  limitations  as  to  time  or  the  instrumenalities  to  be 
employed.  It  was  even  suggested  that  fishing  might  be  carried  on 
to  the  extent  of  depleting  and  destroying  the  inshore  fisheries 
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"  The  treaty  of  1871,  in  its  words  descriptive  of  the  nature  of  the 
right  grantedf,  is  in  effect  the  same  as  that  of  1818.  The  right  is 
described  in  the  treaty  of  1871  as  '  in  addition  to  the  liberty  secured  ' 
by  the  treaty  of  1818.  Lord  Salisbury,  in  his  letter  of  April  3,  1880, 
described  the  rights  granted  by  the  treaty  of  1871  as  '  superadded '  to 
those  of  the  treaty  of  1818. 

"  The  United  States  submits,  therefore,  that  the  contention  of 
Great  Britain  upon- which  the  Halifax  Award  was  made  was  more 
than  a  mere  action  taken  on  a  cognate  subject,  to  be  applied  by 
analogy  to  the  present  controversy  as  to  the  true  meaning  of  cor- 
responding provisions  in  the  treaty  of  1818.  It  was  an  action  on 
the  identical  subject-matter  now  being  litigated,  and  such  as  would 
be  binding  and  conclusive  between  individuals  ander  the  municipal 
law  of  the  two  countries,  and,  it  is  believed,  under  the  municipal 
law  of  every  country.  It  was  also  an  action  which,  without  refer- 
ence to  the  binding  effect  of  the  award  would  constitute  an  equitable 
estoppel  in  the  municipal  courts  of  the  United  States  and  Great 
Britain,  where  parties  are  not  permitted  to  take  inconsistent  posi- 
tions when  it  would  be  inequitable  for  them  to  do  so. 

"Assuming  that  an  international  Tribunal  engaged  in  applying 
the  principles  of  international  law  will  be  not  less  insistent  than  the 
municipal  courts  in  enforcing  good  faith,  it  is  submitted  that  Great 
Britain  cannot  now  be  permitted  to  assert  a  construction  of  the 
treaty  of  1818  contrary  to  the  construction  which,  before  the  Hali- 
fax Tribunal,  that  Government  placed  on  the  identical 
137  language  when  used  in  the  treaty  of  1871,  and  upon  which 
construction  it  claimed  against  the  United  States  an  award 
of  $14,880,000  and  received  an  award  of  $5,500,000. 

"  The  right  of  the  United  States  was  then  treated  as  unlimited  in 
extent,  and  might  have  been  exercised  to  the  entire  destruction  of 
the  inshore  fisheries.  It  is  now  treated  as  such  a  limited  right  as 
Great  Britain,  in  the  interest  of  the  preservation  of  the  fisheries, 
may  see  fit  to  permit. 

"According  to  the  discussion  at  Halifax,  it  might  be  exercised  in 
winter  or  summer  and  no  exception  was  made  of  the  Sabbath  day. 
Now  the  preservation  of  the  fisheries  is  said  to  require  closed  seasons, 
and  many  restrictions  on  fishing  at  all  seasons,  and  British  morals 
require  that  the  fishing  right  be  not  exercised  on  Sunday. 

"  Likewise  in  the  Halifax  discussions  purse  seines  were  not  re- 
garded as  destructive,  and  the  sum  of  the  award  was  largely  increased 
because  American  fishermen  were  known  to  have  taken  as  high  as 
3,000  barrels  of  herring  at  a  single  haul  with  these  improved  appli- 
ances. Fishing  with  trawls,  (bultows)  was  another  method  of  fish- 
ing, which,  then  was  regarded  as  legitimate,  but  has  since  become 
illegitimate  and  subject  to  British  prohibition. 

"  The  United  States  is  far  from  suggesting  that  the  positions  taken 
at  Halifax  by  Great  Britain  were  without  foundation  and  for  the 
purpose  of  improperly  swelling  the  award  in  that  case.  On  the  con- 
trary it  insists  that  the  positions  then  taken  by  that  Government  as 
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Now,  Sir,  these  are  statements  of  very  great  gravity,  they  are  cal- 
culated to  produce  a  very  great  effect  upon  the  mind  when  they  are 
read;  and,  I  propose  to  set  them  side  by  side  with  the  British  Case 
itself  presented  in  the  Arbitration  to  which  reference  is  made  in  the 
case  on  the  pages  which  I  have  read.  And,  I  hope  to  show  the  Tri- 
bunal that  in  almost  every  particular,  and  certainly  in  every  ma- 
terial particular,  the  statements  made  on  these  pages  from  74  to  76 
are  not  in  accordance  with  the  evidence. 

It  is  perfectly  true  that  there  will  be  found  statements  in  the 
British  Case  from  time  to  time  as  to  the  entire  freedom  of  fishing 
granted  under  the  Washington  Treaty;  but  the  context  will  invari- 
ably show  that  that  relates  to  the  removal  of  the  restrictions  as  to  the 
spots  on  which  the  fishing  might  be  carried  on,  and  to  the  removal  of 
the  restrictions  as  to  using  the  shore  for  curing  and  drying.  So  far 
from  there  being  statements  in  the  British  Case  that  there  would  be 
no  power  of  regulation  on  the  part  of  the  local  authorities,  reference 
is  made  in  the  British  Case  to  that  power  of  regulation ;  and,  one  of 
the  heads  of  claim  is  for  the  increased  number  of  officials  that  would 
be  required  for  carrying  out  these  regulations  when  the  American 
fishermen  came  to  these  waters  as  well  as  the  British. 

Further,  the  reference  to  the  possibility  of  over-fishing,  to  the 
possible  consequences  to  the  stock  of  fish,  of  fishing  to  be  carried  on, 
not  only  by  British  fishermen,  but  United  States  fishermen,  refers  to 
the  fact,  that  owing  to  a  great  many  more  fishermen  coming  there 
would  be  a  great  many  more  fish  taken ;  and  I  shall  leave  it  to  the 
judgment  of  the  Tribunal  when  the  terms  of  the  British  Case  are 
examined,  whether  the  charge  there  made  of  bad  faith  in  putting 
forward  the  claim  now  to  regulate,  is  one  which  has  the  slightest 
foundation. 

The  British  Case  will  be  found  in  the  Appendix  to  the  American 
Counter-Case  beginning  at  p.  525.  It  runs  over  the  pages  from  p. 
525  to  p.  555 ;  then  from  p.  555  to  p.  560  will  be  found  the  extracts 
from  the  evidence  of  two  witnesses  who  were  called  before  the  Hali- 
fax Commission. 

Now,  the  statement  as  to  the  attitude  of  the  British  Government  is 
based  upon  what  was  said  in  the  British  Case.  That  occupies  from 
p.  525  to  p.  555,  and  I  direct  the  attention  of  the  Court  to  what  there 
occurs. 

The  introduction,  which  occupies  the  first  four  pages,  from  525  to 
529,  is  purely  a  matter  of  history ;  I  need  not  read  it,  because  it  does 
not  really  touch  on  this  matter.    The  Court  will  observe  that  it 
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So  far,  we  are  engaged  on  history,  and  the  statements  there  do  not 
touch  the  present  question. 

Then  follows  a  statement  of  the  fishery  articles  of  the  treaty  of 
Washington  which  extends  from  p.  629  to  the  bottom  of  p.  531 ;  and, 
again,  I  need  not  trouble  the  Tribunal  with  that  part  of  the  Case. 

Then  I  come  to  the  two  portions  of  the  British  Case,  the  first  refer- 
ring to  the  Canadian  fisheries,  the  second  to  the  Newfoundland  fish- 
eries. The  portion  relating  to  the  Canadian  fisheries  extends  from 
p.  532  to  p.  546  and  the  portion  relating  to  the  Newfoundland  fish- 
eries occupies  the  rest  of  the  Case  from  p.  546  to  p.  555. 
138  Now,  without  reading  the  whole  of  this,  I  will  read  every- 

thing that  is  material  for  this  purpose,  because  I  recognize  the 
serious  nature  of  the  charge  that  is  made  in  the  passage  in  the  Argu- 
ment of  the  United  States  which  I  have  read. 

With  regard  to  Canada,  the  first  chapter  is  headed:  "The  Extent 
and  Value  of  Canadian  Fisheries." 

Then  the  districts  are  described.  They  are  said  to  comprise  many 
thousands  of  square  miles,  forming  the  home  of  a  great  variety  of 
the  most  prolific  and  valuable  of  sea  fish. 

Then  the  third  paragi'aph  says : — 

"It  appears  by  the  subjoined  statement  (Appendix  A)  that  the 
produce  of  these  fisheries  caught  by  British  subjects  has  greatly  in- 
creased during  seven  years  past.  Their  steady  development  and 
increasing  wealth,  as  shown  by  this  return,  proves  that  a  very  consid- 
erable amount  of  industry  and  enterprise  is  embarked  therein,  and 
also  that  they  are  capable  of  still  further  expansion.  This  marked 
improvement  in  their  condition  and  yield  for  the  period  specified  in 
the  table  is  an  important  circumstance  in  relation  to  the  present 
inquiry.  It  shows  that,  as  an  article  of  commerce  and  a  source  of 
food,  their  actual  productiveness  keeps  pace  with  the  yearly  increas- 
ing demand  made  on  them  for  all  the  purposes  of  foreign  and  domes- 
tic trade  and  of  local  consumption.  Also,  they  are  now  of  much 
?reater  value  than  they  were  during  the  existence  of  the  Reciprocity 
reaty.  The  admission  of  American  fishermen  to  concurrent  rights 
under  the  Treaty  of  Washington  is,  therefore,  in  every  respect  highly 
advantageous  to  the  United  States  citizens." 

The  admission  of  the  United  States  fishermen  to  "concurrent 
rights"  is  so  far  inconsistent  with  the  idea  that  Great  Britain  was 
putting  forward  the  case  that  the  United  States  fishermen  were  ad- 
mitted free  from  the  restrictions  which  are  imposed  upon  British 
fishermen,  and  it  will  be  found  that  the  attitude  which  Great  Britain 
throughout  this  Case  consistently  assumed  is  that  the  fishermen  of 
both  countries  were  to  be  on  the  same  footing. 

Then  chapter  2 : — 

"Advantages  derived  by  United  States  citizens,'* 
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And,  I  should  say,  Sir,  that  as  I  go  along  I  may  call  attention  to  the 
passages  which  are  referred  to  in  the  printed  Argument  of  the  United 
States  in  support  of  those  allegations  to  which  I  have  referred. 

If  the  Tribunal  would  refer  to  p.  75  of  the  printed  Argument  it 
will  be  found  that  the  references  to  the  British  Case  in  the  Halifax 
Commission,  as  set  out  in  the  Appendix  to  the  Counter-Case  of  the 
United  States  are  the  following : — At  the  bottom  of  p.  75  they  refer 
to  p.  532,  which  is  the  page  I  am  now  upon.  They  refer  to  pp.  535, 
538,  542,  547,  550,  552,  and  562.  That  last  reference  seems  to  be  a 
mistake,  because  that  page — 562  of  the  United  States  Counter-Case — 
does  not  refer  to  the  Halifax  proceedings  at  all,  and  at  the  bottom  of 
p.  74  there  is  a  reference  to  p.  555  which  is  a  passage  in  the  British 
Case  and  in  the  Halifax  Arbitration,  p.  555  of  the  Appendix  to  the 
United  States  Counter-Case.  Now,  p.  532  is  the  first  of  those  pages 
referred  to  in  support  of  the  assertion  made  in  the  passage  which 
I  have  read.  So  far  we  have  come  upon  nothing  except  the  reference 
to  concurrent  rights,  which  tends  the  other  way. 

Then  chapter  2  goes  on  thus: — 

^^ Advantages  derived  hy  United  States  citizens. 

"  1.  Liberty  of  fishing  in  British  waters, 

"Liberty  to  prosecute  freely  the  sea  fisheries  *on  the  coasts  and 
f^hores  and  in  the  bays,  harbors  and  creeks '  of  Canada  is  in  itself  a 
very  valuable  concession  to  United  States  citizens.  It  concedes  the 
conmion  use  of  extensive  and  productive  fishing-grounds,  which  are 
readily  accessible  to  American  fishermen,  and  are  advantageously 
situated  as  regards  their  home  market.  The  full  value  of  this  impor- 
tant concession  can  be  but  imperfectly  determined  by  reference  merel^v 
to  the  precise  number  of  vessels  and  fishermen  engaged  in  the  busi- 
ness of  fishing  in  these  waters,  or  to  the  exact  quantity  of  fish  taken 
therefrom  in  the  course  of  each  successive  season." 

I  have  now  read  the  whole  of  p.  532,  and  I  submit  there  is  nothing 
there  to  justify  the  statement  made  as  to  the  British  Government's 
assertion  at  that  time  that  the  American  fishermen  should  enjoy  these 
fisheries  free  from  regulation. 

Then  it  goes  on : — 

"Doubtless  the  amount  of  capital  thus  invested,  the  employment 
afforded,  the  trade  and  industry  thereby  promoted,  and  the  necessary 
food  supplied  will  be  justly  regarded  by  the  Commission  as  forming 
material  elements  in  the  calculation  of  probable  benefits  derived 
139  by  the  American  nation ;  but  as  it  is  desirable  to  refer  to  such 
specific  data  as  mav  fairly  establish  the  equitable  foundation 
and  practical  character  of  the  present  claim,  we  propose  to  show,  by 
^uch  evidence  as  the  case  admits — 

"(1)  The  number  of  United  States  fishing- vessels  frequenting  these 
waters; 

"(2)  The  kinds  an/I  quantities  of  fish  it  is  customary  for  them  to 
take,  and  the  profits  accruing  to  them  thereby ; 


236  NORTH  ATLANTIC  COAST  FISHERIES  ARBITRATION. 

"(3)  The  amount  of  capital  embarked  in  these  operations,  and 
other  advantages  accruing  to  United  States  citizens  thereby ; " 

This  is  as  to  the  number  of  United  States  fishing  vessels : — 

"  The  official  records  of  the  United  States  Government  show  that 
in  1868  the  'enrolled  and  licensed'  vessels  engaged  in  the  cod  and 
mackerel  fisheries  numbered  2,220 ; " 

And  then  further  details  are  given.    I  need  not  trouble  the  Court 
by  reading  the  details  as  to  the  number  of  the  American  vessels. 
Then  at  the  beginning  of  the  next  paragraph  but  one : — 

"These  vessels  are  variously  occupied  on  the  shores  of  Canada 
throughout  each  season.  Some  of  them  resort  to  the  Gulf  of  Saint 
Lawrence," 

and  so  on. 

There  is  no  reference  made  to  anything  on  this  page  to  support  the 
attitude  assumed  in  the  printed  Argument  of  the  United  States  upon 
this  question,  and  there  is  nothing  of  the  kind.  Nor  is  there  any 
reference  made  to  p.  534.  The  end  of  the  passage  on  p.  534  relating 
to  the  heading  "The  number  of  United  States  fishing- vessels  fre- 
quenting these  waters  "  is  in  these  terms : — 

"  We  are  therefore  warranted  in  reckoning  a  yearly  average  number 
of  vessels  as  availing  themselves  of  the  privileges  accorded  to  United 
States  citizens  by  the  Treaty  of  Washington  at  about  1,000  reserving 
the  right  to  show  the  probability  of  a  still  larger  number  being  so 
engaged." 

Now,  in  all  that  of  course  there  is  nothing  that  even  barely  touches 
the  question  of  the  right  to  regulate.  It  is  a  mere  statement  that  a 
great  many  American  fishermen  have  come,  and  that  more  will  come 
in  the  future.  It  does  not  touch  the  question  of  whether,  as  regards 
their  rights  of  fishing,  they  are  to  be  subject  to  regulations  which 
are  reasonably  required  for  preserving  the  fish. 

Then  we  come  to  the  second  head. 

Sir  Charles  Fitzpatrick  :  What  effect  do  you  give  to  the  words 
"  liberty  to  prosecute  freely  the  sea  fisheries  "  ? 

Sir  Robert  Finlay:  The  effect  which  I  referred  to.  Sir,  just  now. 

Sir  Charles  Fitzpatrick  :  Page  632,  the  last  paragraph. 

Sir  Robert  Finlay: 

"  Liberty  to  prosecute  freely  the  sea  fisheries  '  on  the  coasts  and 
shores  and  in  the  bays,  harbors,  and  creeks '  of  Canada." 

That  refers  to  the  fact  that  the  American  citizens  are  now  freely 
admitted  to  all  the  coasts  of  the  British  possessions,  and  it  refers  to 
the  fact  further  that  they  have  the  great  advantage  of  using  the 
shore  for  curing,  and  the  next  sentence  I  think  puts  that  on  its  true 
basis,  because  it  says  it  concedes  the  common  use  of  extensive  and 
productive  fishing  grounds  which  are  readily  accessible  to  American 
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fishermen  and  are  advantageously  situated  as  regards  their  home 
market. 

My  respectful  submission  to  the  Court  is  that  it  is  impossible  to 
use  that  expression  ''  liberty  to  prosecute  freely  the  sea  fisheries  "  as 
bearing  anything  but  its  obvious  meaning,  namely,  that  all  the  sea 
fisheries  on  these  coasts  are  opened  up  to  them,  and  that  they  have 
the  advantage  of  being  able  to  use  the  coasts  for  the  prosecution.  It 
cannot  mean,  in  fact  I  will  show  as  I  go  on,  that  it  does  not  mean 
that  they  are  to  prosecute  freely,  in  the  senito  of  being  free  from  all 
regulations,  however  necessary  such  regulations  may  be,  for  the 
preservation  of  the  fisheries  themselves  in  which  they  are  engaged. 
The  natural  meaning  of  the  words  is  a  reference  to  the  liberty  to  fish 
mentioned  in  the  treaty  of  1818  which  was  conceded  on  certain 
limited  portions  of  the  coasts,  but  that  liberty,  or  that  freedom, 
140  is  now  conceded  over  the  whole  of  the  coasts  of  the  British 
possessions,  and  with  the  advantage  of  using  the  coasts  them- 
selves for  the  curing  and  drying  operations. 

I  do  put  it  to  the  Court,  that  so  far  from  this  page  in  any  way 
helping  the  United  States  Argument,  it  militates  against  it,  because 
it  refers  to  the  concurrent  rights  of  the  British  and  the  United  States 
fishermen,  and  to  the  common  use  of  extensive  and  productive  fishing 
grounds. 

Then,  Sir,  I  pass  on  to  the  second  head  of  the  three  which  are 
stated  at  the  top  of  p.  588: — 

'^  The  kinds  and  quantities  of  fish  it  is  customary  for  them  to  take, 
and  the  profits  accruing  to  them  thereby ;  " 

That  is  treated  from  the  bottom  of  p.  534  to  the  bottom  of  p.  686 : — 

^^  American  fishermen  pursue  their  calling  around  the  islands  and 
in  the  harbors  of  the  Bay  of  Fundv,  and  alons  parts  of  the  coasts  of 
Nova  Scotia  and  New  Brunswick  bordering  the  said  bav ;  down  the 
south  coast  of  Nova  Scotia,  and  around  the  Island  of  Cape  Breton; 
thence  through  the  Strait  of  Canso,  along  the  northern  coast  of 
Nova  Scotia  and  New  Brunswick^  thence  through  the  Strait  of 
Northumberland,  and  all  around  Prince  Edward  Island,  particularly 
on  its  western,  northern  and  eastern  coasts,  resorting  especially  to 
the  bays  and  harbors  of  the  southern  shore  to  transship  cargoes  and 
procure  supplies;  thence  into  Miramichi  Bay,  the  Bay  of  Qialeur^ 
and  Gaspe  Baj;  thence  around  the  Magdalen  Islands  and  Anticosti 
Island;  thence  up  the  south  shore  of  the  River  Saint  Lawrence  to 
Father  Point,  ana  down  the  north  shore  of  the  river  and  gulf  of  Saint 
Lawrence  from  Point  des  Monts  to  Blanc  Sablon  Bay.  These  locali- 
ties abound  with  codfish,  mackerel,  herrings,  halibut,  haddock,  pollack, 
hake  and  a  variety  of  other  and  smaller  fishes  used  expressly  lor  bait, 
such  as  spring-herring,  capelin,  smelts,  sandlaunce,  gaspereaux,  also 
such  bait  as  squid  and  clams.  These  are  the  principal  descriptions 
of  fish  captured  by  United  States  citizens  in  British  waters.  They 
generally  frequent  the  inshores,  and  are  there  caught  in  the  largest 
quantities  and  of  the  finest  quality,  and  with  greater  certainty  and 
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facility  than  elsewhere.  A  considerable  portion  of  the  cod-fish  taken 
by  American  fishermen  is  doubtless  caught  on  the  banks  and  ledges 
outside,  such  as  Green,  Miscou,  BradelTe,  and  Orphan  Banks,  and 
within  treaty  limits  around  the  Magdalen  Islands,  and  on  the  south- 
ern coast  of  Labrador.  Latterly  it  has  been  the  practice  to  use  cod- 
seines  close  inshore,  and  to  fish  with  trawls  and  lines  near  the  coast  of 
Nova  Scotia,  New  Brunswick,  Quebec,  and  Anticosti.  There  is  also  a 
small  portion  of  the  other  fishes  named  taken  at  various  distances 
from  the  shore. 

"A  majority  of  the  fishing-fleet  frequenting  British  waters  being 
fitted  almost  exclusively  for  the  mackerel  fishery,  that  pursuit  wiu 
lie  first  considered  as  to  the  quantity  taken  by  each  vessel.  In  an 
ordinary  voyage  or '  trip  '  from  an  American  port  to  the  Gulf  fishing- 
grounds  and  back,  without  the  liberty  of  resorting  freely  to  the  bays, 
creeks,  and  harbors  and  the  inshores  generally  to  fish,  re-fit,  transship, 
&c.,  but  with  only  illicit  opportunities  to  use  these  privileges,  the 
profits  of  each  vessel  would  be  comparatively  insignificant ;  but  being 
privileged  to  fish,  and  to  land  and  refit,  and  to  transfer  each  fare  to 
steamers  or  railways  in  Canada,  and  afterward  to  replenish  stores 
and  resume  operations,  the  vessels  would  return  immediately,  while 
the  fishing  was  good,  to  catch  a  second  fare,  which  is  similarly  dis- 
posed of,  and  would  often  make  a  third  trip  before  the  season  closes." 

Then  follow  certain  particulars  with  which  I  need  not  trouble  the 
Court,  as  to  the  number  of  barrels  which  each  vessel  would  take.  It 
is  summarised  at  the  top  of  p.  536  of  the  Appendix  to  the  Counter- 
Case  of  the  United  States : — 

"  Probably  these  were  not  the  largest  fares  secured,  as  the  vessels 
were  reported  before  the  fall  fishery  (usually  the  best)  had  taken 
place.  In  the  year  1874,  164  United  States  fishing-vessels  took,  at 
the  east  point  of  Prince  Edward  Island,  383  barrels  per  vessel.  The 
catch  of  mackerel  in  that  season  by  the  island  fishermen,  who  are  few 
in  numbers,  and  fish  mostly  in  open  boats  and  with  seines,  was  alto- 
gether inshore,  and  amounted  to  27,317  barrels. 

"  We  may  confidently  state  that,  at  a  very  moderate  computation, 
each  American  fishing-vessel  frequenting  British  waters  obtains, 
through  the  privileges  conferred  by  the  treaty,  a  catch  of  at  least  300 
barrels  of  mackerel  alone,  worth  $12  per  barrel,  at  each  trip,  or  a 
gross  value  of  $3,600  per  vessel." 

Now,  Sir,  there  is  nothing  as  to  freedom  from  regulations.  There 
is  reference  to  the  fishing  with  seines  inshore,  but  then  the  Court  will 
observe  that  that  reference  takes  place  with  regard  to  the  island 
fishermen  also,  at  the  top  of  p.  536.  Fishing  with  seines  was  for- 
bidden in  certain  places  during  certain  seasons,  but  fishing  with  seines 
was  not  altogether  illegal,  and  there  is  nothing  in  that  passage  which 
lends  any  colour  at  all  to  the  statement  that  the  American  fishermen 
might  carry  on  their  operations  free  from  all  restrictions,  however 
reasonable  and  however  necessary. 

Then  it  goes  on  to  deal  with  the  cod-fish,  in  the  paragraph  which 
follows,  and  also  with  herring.  I  need  not  read  that  paragraph. 
Again,  it  says  nothing  which  is  material  for  this  purpose,  and  this 
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page  is  not  one  of  those  which  is  referred  to.    Farther  down,  on  p. 
536,  this  appears: — 

141  "  In  recapitulation  of  the  above,  it  is  estimated  that  each 

United  States  fishing  vessel  will,  on  a  moderate  computation, 
take  within  British  Canadian  waters  $3,600  worth  of  mackerel,  and 
$2,000  worth  of  other  fish ;  or  a  total  of  $5,600  worth  of  fish  of  all 
kinds  as  an  average  for  each  trip.  This  estimate  is,  however,  made, 
as  stated  in  the  case  of  the  number  of  vessels  engaged,  without  preju- 
dice to  any  larger  catch  per  vessel  which  we  may  be  able  to  substan- 
tiate in  evidence  before  the  Commission." 

There  again,  Sir,  I  submit  that  there  is  not  a  word  which  can  be 
even  tortured  into  an  assertion  that  the  American  fishermen  might 
pursue  their  avocation  free  from  all  regulation. 

I  pass  to  the  third  of  the  three  heads  mentioned  at  the  top  of  p. 
533,  as  to  the  amount  of  capital  embarked  in  these  operations,  and 
other  advantages  accruing  to  the  United  States  citizens  thereby.  The 
passage  dealing  with  that  begins  at  the  bottom  of  p.  536,  and  extends 
to  the  bottom  of  the  following  page,  537 : — 

'^The  estimated  amount  of  capital  embarked  in  this  business  by 
United  States  citizens  exceeds  $7,000,000." 

Mr.  Sabine  estimates  it  at  rather  more.  Then  it  refers  to  the  num- 
ber of  men  employed,  and  so  on.    The  second  paragraph  goes  on : — 

"  The  advantages  resulting  to  the  commerce  and  supply  of  United 
States  citizens  generally  from  the  privileges  to  which  American 
fishermen  areaomitted  oy  this  treaty  are  most  important.  The  de- 
mand for  fish-food  in  all  parts  of  the  American  Union  is  yearly  in- 
creasing, and  immense  enorts  are  now  being  made  to  supply  this 
want.  A  population  already  exceeding  40,000,000,  constantly  aug- 
menting in  numbers  by  immigration  trom  foreign  countries,  and 
where  the  people  consume  the  products  of  the  sea  to  a  very  lar^ 
extent,  requires  much  more  of  this  kind  of  food  than  the  failing  fish- 
eries of  Uie  United  States  can  now  produce." 

I  do  not  think  I  need  read  the  rest  of  this  page,  until  the  last  para- 
graph, which  is  this : — 

"  Were  United  States  citizens  unable  to  supply  such  an  extensive 
demand  in  consequence  of  being  precluded  from  fishing  in  British 
Canadian  waters,  it  would  no  doubt  be  supplied  through  British  sub- 
jects, who  would  also  catch  more  fish  in  their  own  exclusive  waters 
than  if  fishing  in  the  same  limits  concurrently  with  American  fisher- 
men. This  consideration,  therefore,  forms  an  additional  reason  for 
the  compensation  which  we  now  claim." 

Then,  on  p.  538,  the  second  head  of  claim  is  taken,  the  first  head 
being  what  is  called  the  "  Liberty  of  fishing  in  British  waters."  The 
second  is:  "Liberty  to  land  for  the  purpose  of  drying  nets,  curing 
fish,  &C."  And  this  is  one  of  the  pages  which  are  cited  in  the  note  on 
p.  75  of  the  printed  Argument  of  the  United  States : — 

"  The  privileges  secured  to  United  States  subjects  in  this  respect  by 
the  Treaty  of  Washington  are  the  liberty  to  land  for  purposes  con- 
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nected  with  fishing  on  the  coasts  of  Labrador,  the  Magdalen  Islands, 
and  the  other  portions  of  the  seaboard  of  the  Dominion  of  Canada. 
As  the  rights  thus  secured  to  United  States  fishermen  for  a  period  of 
twelve  years  vary  somewhat  in  the  different  localities  above  named, 
it  will  be  well  to  consider  them  separately. 

"  Under  the  convention  of  1818,  United  States  citizens  were  privi- 
leged to  fish  on  certain  parts  of  the  coast  of  Labrador,  but  were  re- 
stricted in  the  liberty  of  drying  and  curing  fish  to  unsettled  places. 
Such  districts  as  were  then  occupied,  or  might  subseqrently  become 
settled,  were  reserved  for  the  exclusive  use  of  British  fishermen,  and 
rights  and  properties  possessed  by  the  Hudson's  Bay  Company  were 
likewise  reserved  from  common  user.  Gradual  settlement  during 
fifty  years  past  has  filled  up  nearly  all  available  landing  places  along 
the  southern  coast  of  Labrador,  between  Blanc  Sablon  and  Mount 
Joly ;  and  the  establishments  maintained  by  the  Hudson's  Bay  Com- 
panv,  whose  rights  and  privileges  are  now  acquired  by  Canada,  have 
confirmed  the  exclusive  occupancy  contemplated  by  the  Convention. 
Under  such  altered  circumstances  Unitea  States  fishermen  might 
have  been  excluded  under  the  terms  of  the  Convention  from  using 
these  landings,  without  the  free  use  of  which  the  fisheries  cannot  be 
profitably  pursued.  The  fish  taken  in  these  waters  include  herring, 
codfish,  and  sometimes  mackerel,  which  are  seined  on  the  main  shore, 
and  amon^  the  islands  throughout  that  region,  and  the  famous 
*  Labrador  nerring,'  which  abounds  there. 

"  The  Convention  of  1818  entitled  United  States  citizens  to  fish  on 
the  shores  of  the  Magdalen  Islands,  but  denied  them  the  privilege  of 
landing  there.  Without  such  permission  the  practical  use  of  the  in- 
shore fisheries  was  impossible.  Although  such  permission  has  tacitly 
existed,  as  a  matter  or  sufferance,  it  might  at  any  moment  have  been 
withdrawn,  and  the  operations  of  United  States  fishermen  in  that 
localitj^  would  thus  have  been  rendered  ineffectual.  The  value  of 
these  inshore  fisheries  is  great;  mackerel,  herring,  halibut,  capelin, 
and  launce  abound,  and  are  caught  inside  of  the  principal  bays  and 
harbors,  where  they  resort  to  spawn.  Between  three  hundred  and 
four  hundred  United  States  fishing- vessels  yearly  frequent  the  waters 
of  this  group,  and  take  large  quantities  of  fish,  both  for  curing  and 
bait.  A  single  seine  has  been  known  to  take  at  one  haul  enough 
142  of  herrings  to  fill  3,000  barrels.  Seining  mackerel  is  similany 
productive.  During  the  spring  and  summer  fishery  of  the 
year  1876,  when  the  mackerel  were  closer  inshore  than  usual,  the 
comparative  failure  of  the  American  fishermen  was  owning  to  their 
being  unprepared  with  suitable  hauling-nets  and  small  boats,  their 
vessels  being  unable  to  approach  close  enough  to  the  beaches. 

"  In  the  case  of  the  remaining  portions  of  the  seaboard  of  Canada, 
the  terms  of  the  Convention  of  1818  debarred  United  States  citizens 
from  landing  at  any  part  for  the  pursuit  of  operations  connected 
with  fishing.  This  privilege  is  essential  to  the  successful  prosecution 
of  both  the  inshore  and  deep-sea  fisheries.  By  it  they  would  be 
enabled  to  prepare  their  fish  in  a  superior  manner,  in  a  salubrious 
climate,  as  well  as  more  expeditiously,  and  they  would  be  relieved 
of  a  serious  embarrassment  as  regards  the  disposition  of  fish  offals, 
by  curing  on  shore  the  fish  which  otherwise  would  have  been  dressed 
on  boaratheir  vessels,  and  the  refuse  thrown  overboard. 
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"All  the  advantages  above  detailed  have  been  secured  for  a  period 
of  twelve  years  to  United  States  fishermen.  Without  them,  fishing 
operations  on  many  parts  of  the  coast  would  be  not  only  unremunera- 
tive  but  impossible ;  and  they  may  therefore  be  fairly  claimed  as  an 
important  item  in  the  valuation  oi  the  liberties  granted  to  the  United 
States  under  Article  XVIII  of  the  Treaty  of  Washington." 

There  is  nothing  there  to  help  the  contention  that  the  United 
States'  fishermen  would  not  be  subject  to  reasonable  regulations  by 
the  local  authorities.  The  reference  to  seines,  as  I  pointed  out,  can- 
not bear  out  that  contention,  even  on  the  most  hasty  reading,  because 
the  use  of  seines  was  not  prohibited  altogether,  but  only  for  certain 
purposes,  and  at  certain  seasons.  And  the  reference  to  the  disposi- 
tion of  fish  offals,  at  the  top  of  p.  539,  really  implies  that  the  United 
States'  fishermen  would  be  subject  to  the  law  which  forbade  the 
throwing  of  offal  into  the  water  owing  to  the  deleterious  results  it 
had  upon  the  fishery,  because  what  it  says  is  that  by  their  being 
allowed  to  land — 

"they  would  be  relieved  of  a  serious  embarrassment  as  regards  the 
disposition  of  fish  offals,  by  curing  on  shore  the  fish  which  other- 
wise would  have  been  dressed  on  board  their  vessels,  and  the  refuse 
thrown  overboard." 

That  implies  that  the  local  law  prohibited  the  throwing  of  offal 
overboard,  and  that  they  would  be  relieved  from  the  embarrassment 
of  this  local  law  by  the  permission  which,  under  the  treaty,  was 
given  to  them  to  dress  their  fish  on  shore,  where  they  could  dispose 
of  the  offal  without  in  any  way  causing  a  nuisance. 

Then  I  pass  on  to  the  third  head.  "  Transshipping  cargoes  and 
obtaining  supplies,  &c."  I  do  not  think  I  need  read  this  for  this 
reason :  it  relates  to  what  in  the  present  arbitration  has  been  called 
"  commercial  privileges,"  and  it  was  conceded  in  the  arbitration  under 
the  treaty  of  Washington  that  the  United  States  did  not  claim  that 
the  treaty  gave  them  anything  of  the  kind.  Just  to  dispose  of  this 
matter,  I  shall  give  the  Court  three  references  which  will  show  what 
took  place. 

If  the  CSourt  will  do  me  the  favour  to  turn  to  the  answer  of  the 
United  States  in  the  Halifax  Arbitration,  which  is  set  out  in  the 
Appendix  to  the  British  Case  at  p.  257,  near  the  bottom  of  the 
page  :— 

"  Sufjfce  it  now  to  observe  that  the  claim  of  Great  Britain  to  be 
compensated  for  allowing  United  States  fisliermen  to  buy  bait  and 
other  supplies  of  British  subjects  finds  no  semblance  of  foundation 
in  the  treaty^  by  which  no  right  of  traffic  is  conceded.  The  United 
States  ari  not  aware  that  the  former  innospitable  statutes  have  ever 
been  repealed.  Their  enforcement  may  be  renewed  at  any  moment, 
and  the  only  security  against  such  a  course  is  the  fact  that  uncivilized 
legislation  is  far  more  inconvenient  and  injurious  to  the  Canadians 

92909'— S.  Doc.  870, 61-5.  vol  9 ^17 


242  NOBTH  ATLANTIO  COAST  FISHERIES  ABBITBATIOK. 

than  it  can  possibly  be  to  American  fishermen.  It  will  appear  in 
the  sequel  that,  in  tlie  unanimous  opinion  of  that  portion  of  the 
Canadians  who  reside  on  the  seacoast,  the  benefits  oi  such  commer- 
cial intercourse  are  at  least  as  great  to  themselves  as  to  foreign 
fishermen." 

And  at  the  bottom  of  p.  263,  the  Tribunal  said  that  they  could  not 
deal  with  this  head  of  claim.  I  am  reading  from  p.  263  of  the 
Appendix  to  the  British  Case,  at  the  foot  of  the  page : — 

"The  Commission  retired  to  deliberate,  and  on  their  return  the 
President  read  the  following  decision : 

" '  The  Commission  having  considered  the  motion  submitted  by  the 
Agent  of  the  United  States  at  the  conference  held  on  the  1st  instant 
decided — 

" '  That  it  is  not  within  the  competence  of  this  tribunal  to  award 
compensation  for  commercial  intercourse  between  the  two  countries, 
nor  for  the  purchasing  bait,  ice,  supplies,  &c.,  Ac.  Nor  for  the  per- 
mission to  transship  cargoes  in  British  waters.' " 

And  the  British  Commissioner,  Sir  Alexander  T.  Gait,  in  concur- 
ring, gives  his  reasons,  which  extend  from  p.  264  to  p.  265.    I  would 
only  refer  to  the  concluding  passage  in  the  judgment  of  Sir  Alexan- 
der Gait,  at  the  bottom  of  p.  265 : — 

143  "  But  I  am  now  met  by  the  most  authoritative  statement  as 

to  what  were  the  intentions  of  the  parties  to  the  treaty.  There 
can  be  no  stronger  or  better  evidence  of  what  the  United  States  pro- 
posed to  acquire  under  the  Washington  Treaty  than  the  authoritative 
statement  which  has  been  made  by  their  Agent  before  us  here  and  by 
their  counsel.  We  are  now  distinctly  told  that  it  was  not  the  inten- 
tion of  the  United  States  in  any  way,  by  that  treaty,  to  provide  for 
the  continuation  of  these  incidental  privileges,  and  that  the  United 
States  are  prepared  to  take  the  whole  responsibility,  and  to  run  all 
the  risk  of  the  re-enactment  of  the  vexatious  statutes  to  which  refer- 
ence has  been  made. 

"  I  cannot  resist  the  argument  that  has  been  put  before  me,  in  refer- 
ence to  the  true,  rigid,  and  strict  interpretation  of  the  clauses  of  the 
Treaty  of  Washington.  I  therefore  cannot  escape,  by  any  known 
rule  concerning  the  interpretation  of  treaties,  from  the  conclusion 
that  the  contention  offered  by  the  Agent  of  the  United  States  must 
be  acquiesced  in. 

"  There  is  no  escape  from  it." 

And  so  on.  So  that  that  part  of  the  claim  was  disallowed,  and  I 
need  not  read  the  passage  on  p.  639  of  the  Appendix  to  the  Counter- 
Case  of  the  United  States,  which  sets  out  the  contention  of  the  British 
Government  in  this  arbitration  on  this  head. 

I  pass  on  to  the  fourth  head,  relating  to  the  Canadian  coasts, "  For- 
mation of  Fishing  Establishments,"  at  the  bottom  of  p.  639 : — 

"  The  privilege  of  establishing  permanent  fishing  stations  on  the 
shores  of  Canadian  bays,  creeks,  and  harbors,  akin  to  that  of  landing 
to  dry  and  cure  fish,  is  of  material  advantage  to  United  States  citi- 
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zens.  Before  the  Treaty  the  oommon  practice  with  American  vessels 
was  to  take  away  their  cargoes  of  codfish  in  a  green  state  and  to  dry 
them  at  home.  Those  codfish  caught  on  the  banks  off-shore  are  usu- 
ally fine,  well-conditioned  fish,  but,  bein^  cured  in  bulk  instead  of 
being  cured  or  packed  ashore,  are  of  inferior  value." 

I  do  not  know  that  I  need  read  all  this. 

^  Permanent  curing  establishments  ashore  also  enable  the  fisher- 
men to  obtain  more  frequent  ^  fares,'  and  the  dealers  to  carry  on  the 
business  of  curing  and  shipping  on  a  much  more  extensive  and  eco- 
nomic scale,  than  if  their  operations  were  conducted  afloat.  There 
are  further  advantages  derivable  from  permanent  establishments 
ashore,  such  as  the  accumulation  of  stock  and  fresh  fish  preserved  in 
snow  or  ice,  and  others  kept  in  frozen  and  fresh  state  oy  artificial 
freezing;  also,  the  preservation  of  fish  in  cans  hermetically  sealed." 

There  is  nothing  there  which  even  touches  this  subject.  Then,  the 
fifth  head,  "  Convenience  of  reciprocal  free  market."  That  question 
is  irrelevant  to  the  point  under  the  consideration  of  the  Court. 
Then  follows  a  point  which  is  highly  relevant  to  the  enquiry  on 
which  the  Court  is  now  engaged.  It  is  head  six.  This  is  part  of 
the  sixth  head  of  the  British  claim,  and  it  is  said  to  be  in  respect  of, 
"Participation  in  improvements  resulting  from  the  Fisheries  Pro- 
tection Service  of  Canada  " : — 

"  In  addition  to  the  statutory  enactments  protecting  the  Canadian 
fisheries  against  foreigners,  and  regulating  participation  in  them  by 
the  United  States  citizens,  under  treaty  stipulations,  the  provincial 
governments  have  for  many  years  past  applied  an  organized  system 
of  municipal  protection  and  restriction  designed  to  preserve  them 
from  injury  and  to  render  them  more  productive.  A  marked  in- 
crease in  their  produce  during  the  last  decade  attests  the  gratifying 
results  of  these  measures. 

"A  large  number  of  fishery  officers  is  employed  by  the  Government 
of  the  Dominion  in  the  maritime  states  at  an  annual  cost  of  about 
$75,000.  This  staff  is  actively  engaged  under  an  organized  system 
controlled  by  the  department  of  marine  and  fisheries,  in  fostering 
and  superintending  fish  culture  in  the  rivers  and  estuaries.  Regula- 
tions are  enforced  for  the  protection  of  these  nurseries,  and  consider- 
able expense  has  been  incurred  in  adapting  and  improving  the 
streams  for  the  reproduction  of  river  fish. 

"  The  intimate  connection  between  a  thriving  condition  of  river  and 
estuary  fishings  and  an  abundant  supply  in  the  neighl)oring  deep-sea 
fisheries  has  not,  perhaps,  as  yet  been  sufficiently  appreciated.  It  is, 
however,  obvious  that  the  supply  of  bait-fishes  tnus  produced  attracts 
the  deep  sea-fish  in  large  numbers.  Their  resort  is  consequently 
nearer  inshore  than  formerly,  and  the  catch  of  the  fishermen  who 
have  the  privilege  of  inshore  fishing  is  proportionately  increased, 
while  they  pursue  their  operations  in  safer  waters  and  within  easier 
reach  of  supplies.  In  addition  to  the  measures  above  described  for 
the  increase  of  the  fisheries,  special  care  has  been  devoted  to  the  pro- 
tection of  the  spawning-grounds  of  sea  fishes,  and  the  inshores  now 
swarm  with  valuable  fish  of  all  kinds,  which,  owing  to  the  expense 
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incurred  by  the  Canadian  Government,  are  now  abundant  in  places 
hitherto  almost  deserted. 

"It  will  also  be  necessary  for  the  proper  maintenance  of  these 
improvements  and   for  the  preservation  of  order  in  the  fishing- 

f  rounds,  as  well  in  the  interest  of  the  United  States  as  of  the  Cana- 
ian  fishermen,  to  supplement  the  existing  fisheries  service  by  an 
additional  number  of  omcers  and  men,  whidi  will  probably  entail  an 
increase  of  at  least  $100,000  on  the  present  expenditure. 

"  In  all  these  important  advantages  produced  by  the  restric- 
144  tions  and  taxation  imposed  on  Canadians,  United  States 
fishermen  will  now  share  to  the  fullest  extent,  without  having 
as  yet  in  any  way  contributed  toward  their  cost ;  it  may  then  fairly 
be  claimed  that  a  portion  of  the  award  to  be  demanded  of  the  United 
States  Government  shall  be  in  consideration  of  their  participation  in 
the  fruits  of  additional  expenditure  borne  by  Canadians  to  the  annual 
extent,  as  shown  above,  of  nearly  $200,000." 

Now,  Sir,  I  most  respectfully  submit  that  that  passage  is  absolutely 
inconsistent  with  the  statement  made  so  confidently  in  the  printed 
Argument  of  the  United  States  that  Great  Britain  claimed  and 
received  a  very  large  sum  of  money  on  the  footing  that  United  States 
fishermen  would  be  free  from  all  regulations  made  by  the  local  au- 
thorities. The  whole  tenor  of  that  passage  shows,  I  most  respect- 
fully submit,  directly  the  contrary.  Then  we  come  to  the  summai-y 
at  the  bottom  of  p.  541 : — 

"  The  privileges  secured  to  United  States  citizens  under  Article 
XVIII  of  the  Treaty  of  Washington,  which  have  been  above  de- 
scribedparticularly  and  in  detail,  may  be  summarized  as  follows: — 

"1.  Ine  liberty  of  fishing  in  all  inshore  waters  of  the  Dominion; 
the  value  of  which  shown  by  the  kinds,  quantity,  and  value  of  the 
fish  annually  taken  by  United  States  fishermen  in  those  waters,  as 
well  as  by  the  number  of  vessels,  hands,  and  capital  employed. 

"  2.  The  liberty  to  land  for  the  purpose  of  cirying  nets  and  curing 
fish,  a  privilege  essential  to  the  successful  prosecution  of  fishing 
operations." 

Then  the  third  relates  to  commercial  privileges. 

"  4.  Participation  in  the  improvements  resulting  from  the  fisheries 
service  maintained  by  the  Government  of  the  Dominion. 

The  above  privileges  may  be  considered  as  susceptible  of  an  ap- 

Eroximate  money  valuation,  which  it  is  respectfully  submitted  should 
B  assessed  as  well  with  reference  to  the  quantity  and  value  of  fish 
taken,  and  the  fishing-vessels  and  fishermen  employed,  as  to  other 
collateral  advantages  enjoyed  by  United  States  citizens." 

Then  reference  is  made  to  the  number  of  American  vessels  as  it  has 
been  estimated,  and  the  amount  of  catch,  and  there  follows  this  para- 
graph just  below  the  middle  of  p.  542 : — 

"  In  addition  to  the  advantages  above  recited,  the  attention  of  the 
Commissioners  is  respectfully  drawn  to  the  great  importance  attach- 
ing to  the  beneficial  consequences  to  the  United  States  of  honorably 
acquiring  for  their  fishermen  full  freedom  to  pursue  their  adventur- 
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ous  calling  without  incurring  constant  risks,  and  exposing  themselves 
and  their  fellow-countrymen  to  the  inevitable  reproach  of  wilfully 
trespassing  on  the  rightful  domain  of  friendly  neighbors.  Para- 
mount, however,  to  this  consideration  is  the  avoidance  of  irritating 
disputes,  calculated  to  disquiet  the  public  mind  of  a  spirited  and 
enterprising  people,  and  liable  always  to  become  a  cause  of  mutual 
anxiety  and  embarrassment.'' 

This  p.  542  is  one  of  those  referred  to  in  the  note  on  p.  75  of  the 
printed  Argument  of  the  United  States,  and  I  suppose  that  the  ref- 
erence is  to  the  use  of  the  words  "  full  freedom  to  pursue  their  ad- 
venturous calling  without  incurring  constant  risks,  and  exposing 
themselves  and  their  fellow-countrymen  to  the  inevitable  reproach 
of  wilfully  trespassing  on  the  rightful  domain  of  friendly  neigh- 
bors." These  words  will  not  bear  any  such  sense.  Full  freedom 
there  does  not  mean  freedom  from  all  regulations  reasonably  required 
for  the  protection  of  the  fisheries.  It  refers  merely  to  the  fact  that 
the  whole  extent  of  the  coast  was  opened  up  to  them,  and  that  they 
were  not  only  to  fish  on  all  portions  of  the  coast,  but  also  to  land 
for  the  purpose  of  drying  and  curing. 

Then  p.  542  goes  on : — 

"  It  was  repeatedly  stated  by  the  American  members  of  the  Joint 
High  Commission  at  Washin^on,  in  discussing  proposals  regarding 
the  Canadian  fisheries, '  that  the  United  States  desired  to  secure  their 
enjoyment,  not  for  their  commercial  or  intrinsic  value,  but  for  the 
purpose  of  removing  a  source  of  irritation.' " 

And  so  on.  I  do  not  think  I  need  read  the  rest  of  that  page,  or 
the  passage  on  p.  543  which  relates  to  this  head  of  the  article.  Then, 
on  p.  543,  the  British  Case  goes  on  to  its  third  chapter,  which  relates 
to  the  "Advantages  derived  by  British  subjects,"  and  which  extends 
to  the  bottom  of  p.  545.  This,  of  course,  relates  to  the  privileges 
which  were  conferred  on  British  subjects  of  fishing  on  the  coasts  of 
the  United  States,  and  it  will  be  found  that  it  contains  a  passage 
which  is  highly  suggestive  with  reference  to  this  right  of  regu- 
lation : — 

"  The  privileges  granted  to  British  subjects  by  Article  XIX  of  the 

Treaty  of  Washington  are  the  same  right  of  fishing  and  landing 

145      for  purposes  connected  with  fishing  in  United  States  waters, 

north  of  the  39th  parallel  of  north  latitude,  as  are  granted  to 

United  States  citizens  in  British  North  American  waters.    It  may,  at 

the  outset,  be  stated  that  this  concession  is  absolutely  valueless. 

"That  the  several  kinds  of  sea  fishes  formerly  abundant  on  the 
northeastern  sea-coasts  of  the  United'  States  have  not  merely  become 
very  scarce,  but  are  in  some  localities  almost  extinct,  is  an  unques- 
tionable fact.  An  exhaustive  investigation  into  the  causes  of  their 
decline  was  commenced  in  1871  by  Professor  Baird,  the  chief  of  the 
United  States  Fisheries  Commission,  and  is  still  in  progress.  This 
eminently  thorough  and  scientific  investigator  reports,  substantially, 
that  the  failing  supply  of  edible  coast  fishes  is  mainly  due  to  over- 
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netting  and  incessant  fishing  by  other  means.  These  causes,  joined 
to  continuous  havoc  made  by  predaceous  fishes,  have  considerably 
exhausted  the  coast  fisheries  along  the  southern  and  northern  sea- 
board of  the  United  States.  The  Fishery  Commissioners  of  tiie 
State  of  Maine,  in  their  reports  for  1872-74,  indorse  the  oflScial  state- 
ments of  the  Federal  Commissioner,  that  the  sea  fishes  on  the  coast 
of  New  England  have  '  aln^ost  entirely  disappeared,'  and  that  *  the 
people  are  obliged  to  resort  to  far-distant  regions  to  obtain  the  sup- 
ply which  formerly  could  be  secured  almost  within  sight  of  their 
non 


omes. 


> « 


Then  follows  the  passage  to  which  I  desire  to  draw  attention : — 

^*  The  following  extracts  from  Professor  Baird's  report,  published 
m  1873,  are  conclusive : — 

" '  In  view  of  the  facts  adduced  in  reference  to  the  shore  fisheries, 
there  can  be  no  hesitation  in  accepting  the  statement  that  there  has 
been  an  enormous  diminution  in  their  number,  although  this  had 
already  occurred  to  a  considerable  degree,  with  some  species,  by  the 
beginning  of  the  present  century. 

" '  The  testimony  everywhere,  with  scarcely  an  exception,  both 
from  line-men  and  trappers,  was  that  the  whole  business  of  fishing 
was  pretty  nearly  at  an  end,  and  that  it  would  scarcely  pay  parties 
to  attempt  to  continue  the  work  on  a  large  scale  in  1873.' 

"  When  the  above  statements  are  fairly  considered,  and  when  we 
also  consider  that  the  only  remedy  for  this  state  of  decline  is  to  dimin- 
ish the  numbers  and  restrict  the  catchment  powers  of  fishing-engines 
in  use,  it  is  highly  improbable  that  any  foreigner  will  resort  to  these 
waters  for  fishing  purposes." 

That  shows,  sir,  that  it  was  contemplated  that,  for  the  purpose  of 
endeavouring  to  bring  back  the  supply  of  fish  on  the  coasts  of 
America,  which  destructive  and  wasteful  modes  of  fishing  had  ban- 
ished, recourse  would  be  had  to  provisions  diminishing  the  number 
and  restricting  the  catchment  powers  of  fishing-engines  in  use,  and, 
as  reference  was  made  to  the  British  Case  and  to  Professor  Baird,  it, 
I  think,  may  be  of  service  to  the  Court,  if  I  refer  to  certain  proposals 
which  Mr.  Baird  made,  and  which  will  be  found  in  the  Appendix  to 
the  British  Counter-Case  at  pp.  181  and  182,  document  No.  12 — a  re- 
port of  the  2nd  December,  1872,  by  Professor  Baird,  who  was  ap- 
pointed as  commissioner,  in  pursuance  of  a  resolution  of  the  United 
States  Senate,  which  is  set  out  at  the  top  of  p.  181.  I  need  not  read 
the  whole  of  this  extract,  which  contains  a  general  summary  of  the 
results.    He  begins  by  saying  that — 

"  The  alleged  decrease  in  the  number  of  food-fishes  in  these  waters 
within  the  past  few  years  has  been  fully  substantiated." 

Then  he  refers,  under  head  6,  to  the  depredations  of  the  blue-fish, 
which  devours  immense  numbers  of  young  fish  after  they  have  passed 
the  ordinary  perils  of  immaturity.    Continuing  at  No.  7 : — 

"  There  are  no  measures  at  our  command  for  destroying  the  blue- 
fish^  nor  would  it  be  desirable  to  do  this,  in  view  of  their  value  as  an 
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article  of  food.  The  alternative  is  to  regulate  the  action  of  the 
pounds  so  as  to  prevent  the  destruction  of  fish  during  the  spawning 
season." 

The  pounds  here  referred  to,  along  with  blue-fish,  under  head  6,  is 
another  cause  for  the  diminution.    Then,  under  head  8,  he  goes  on : — 

^  The  quickest  remedy  would  be  the  absolute  abolition  of  the  traps 
and  pounds.  This,  however,  would  be  a  harsh  measure,  and  tlxeir 
proper  reflation  will  probably  answer  the  purpose  of  restoring  the 
supply,  although  a  greater  number  of  years  will  be  required.  Such 
regulation  may  consist  either  in  prohibiting  the  use  of  traps  or 
pounds  during  the  entire  season  of  the  spawning  of  the  fish,  or  for  a 
certain  number  of  days  in  each  week  during  that  season. 

^*  IX.  As  the  principal  profit  of  the  pounds  is  derived  from  the 
catch  of  fish  during  the  spawning  season,  it  will  probably  be  sufficient 
to  try  the  experiment  of  prohibition  of  the  use  of  nets  from  Friday 
night  until  Monday  morning  of  each  week  of  the  spawning  season, 
and  after  that  no  restriction  need  be  imposed. 

"  X.  It  is  desirable  that  the  regulation  for  a  close  time  dur- 
146  ing  each  week  be  passed  by  the  several  States;  and  if  this 
cannot  be  effected,  then  the  General  Government  should  enact 
absolute  prohibition,  or  at  least  during  the  spawning  season,  as  it 
possesses  no  officers  who  could  exercise  the  supervision  required  to 
enforce  the  partial  closure,  or  before  whom  complaints  could  be  en- 
tered and  the  penalty  exacted." 

Then,  paragraph  11  says  that — 

"  Anv  marked  increase  in  the  number  of  the  shore-fishes,  resulting 
from  their  protection  during  the  spawning  season,  will  probable  tend 
to  restore  the  blue-fish  to  their  original  numbers." 

In  No.  12  he  again  refers  to  the  use  of  traps  and  pounds,  saying 
that:— 

"We  cannot  be  certain  that  the  use  of  traps  and  pounds  within 
the  last  ten  years  has  actually  produced  the  scarcitv  complained  of. 
The  fact,  however,  that  these  engines  do  destroy  the  spawning  fish 
in  so  great  numbers  renders  it  very  probable  that  they  exercise  a 
decided  influence.  No  vested  interest  or  right  will  suffer  by  the 
experiment  of  regulating  the  period  of  their  use,  as  we  have  attempted 
to  show  that  a  better  price  will  be  obtained  from  a  smaller  number 
of  fish,  by  preventing  the  glutting  of  the  market,  and  the  consequent 
waste  of  so  perishable  an  article  as  fresh  fish." 

Then,  paragraph  13 : — 

"  A  feeling  of  bitterness  entertained  by  the  line-fishermen  and  the 
general  public  against  traps  and  pounds,  and  those  who  own  and 
profit  by  them,  will  in  a  measure  be  allayed  if  the  experiment  of 
regulation  and  restriction  be  tried,  at  least  for  a  few  years." 

Then,  at  p.  544  of  the  Appendix  to  the  Counter-Case  of  the  United 
States,  I  go  on  with  the  British  Case  in  the  Halifax  Arbitration : — 

"  In  a  geographical  sense^  the  fishery  grounds  thus  formally  opened 
to  Britiai  subjects  comprise  about  2000  square  miles,  distant  and 
unproductive,  and  which,  for  these  and  other  reasons,  are  practically 
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unavailable  to  the  British  fisherman.  It  is  shown  above  that  the 
best  United  States  authorities  concur  in  opinion  that  these  fisheries 
are  rapidly  becoming  exhausted,  affording  scarcely  remunerative  em- 
ployment ioT  American  fishermen,  who  have  been  themselves  obliged 
to  abandon  these  grounds  and  resort  in  large  numbers  to  the  more 
productive  waters  of  Canada.  It  is  as  impossible  to  conceive  in 
theory  that  British  fishermen  should  forsake  their  own  abundant 
waters  to  undertake  a  long  and  arduous  voyage  to  those  distant  and 
unremunerative  fisheries,  as  it  is  an  undisputed  matter  of  fact  that 
they  do  not,  and,  in  all  probability,  never  will  do  so." 

I  need  not  read  the  rest  of  the  passage  which  relates  to  British 
fishermen  who  got  no  fishing  in  American  waters,  but  I  have  read 
enough  to  show  that  it  was  clearly  contemplated  that  they  should 
impose  restrictive  measures  in  the  United  States  to  maintain  the 
supply  of  fish  in  American  waters,  and,  of  course,  what  was  con- 
templated with  regard  to  United  States  waters,  was  contemplated 
with  regard  to  British  waters,  as  the  passages  which  I  have  read 
have,  I  submit,  adequately  shown.  Then,  on  p.  546,  there  is  a  refer- 
ence to  the  customs  remissions  by  the  United  Stetes  which  I  need  not 
read,  and  the  conclusion  is: — 

"  For  these  and  other  reasons  Her  Majesty's  Government,  for  the 
concession  of  these  privileges  in  respect  of  the  Dominion  of  Canada, 
claim,  over  and  above  the  value  of  any  advantages  conferred  on 
British  subjects  under  the  Fishery  Articles  of  the  Treaty  of  Wash- 
ington, a  gross  sum  of  $12,000,000,  to  be  paid  in  accordance  with 
the  terms  of  the  treaty." 

Then  follows  the  second  part  of  the  British  Case  which  relates  to 
the  Newfoundland  fisheries.  It  extends  from  p.  546  to  p.  555.  The 
terms  of  the  article  are  referred  to,  and  the  privileges  conferred  by 
the  treaty  of  Washington  are  stated  on  p.  547,  and  then,  in  tlie  para- 
graph last  but  one  on  p.  547,  occurs  this  passage : — 

"A  reference  to  the  accompanying  map  will  show  that  the  coast, 
the  entire  freedom  of  which  for  fishing  purposes  has  thus  been  ac- 
quired bjr  the  United  States  for  a  period  of  twelve  years,  embraces 
uiat  portion  extending  from  the  Rameau  Islands  on  the  south  west 
coast  of  the  island  eastward  and  northwardly  to  the  Quirpon  Islands. 
This  coast  contains  an  area  of  upwards  of  11,000  square  miles,  includ- 
ing admittedly  the  most  valuable  cod-fisheries  in  the  world.  Fish 
of  other  descriptions,  namely,  herring,  capelin,  and  squid,  which  are 
by  far  the  best  oait  for  the  successful  prosecution  of  the  cod-fisheries, 
can  be  taken  in  unlimited  quantities  close  inshore  along  the  whole 
coast,  whilst  in  some  parts  are  turbot,  halibut  and  lance." 

This  page  (547)  is  one  of  those  cited  in  the  printed  Argument  of 
the  United  Stetes  at  the  bottom  of  p.  75,  as  supporting  the  position 
they  there  teke  up.     I  submit  that  there  is  absolutely  nothing 
147      in  it  which  lends  any  colour  to  that  position.    The  "  entire  free- 
dom "  which  is  referred  to  is,  of  course,  tiie  freedom  which  has 
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been  given  to  fish  along  the  whole  coast,  or  the  right  to  use  the  coasts 
for  drying  and  curing  purposes,  and  has  no  reference  to  any  freedom 
from  regulation.    Then,  at  p.  548,  the  case  proceeds: — 

"  In  addition  to  the  value,  as  shown  above,  of  the  inshore  fisheries, 
the  proximity  of  the  Bank  fisheries  to  the  coast  of  Newfoundland 
forms  ar  very  important  element  in  the  present  inquiry.  These  fish- 
eries are  situated  at  distances  varying  from  35  to  200  miles  from  the 
coast  of  Newfoundland,  and  are  productive  in  the  highest  degree. 
Although  they  are  open  to  vessels  of  all  nations,  their  successful  pros- 
«H;ution  depends  almost  entirely  in  securing  a  commodious  and 
proximate  basis  of  operations.  Bait,  which  can  be  most  conveniently 
obtained  in  the  inshore  waters  of  Newfoundland,  is  indispensable, 
and  the  supply  of  capelin,  squid,  and  herring  is  there  inexhaustible 
for  this  purpose. 

"With  reference  to  the  importance  which  has  from  earliest  times 
been,  attached  to  the  value  of  the  fisheries  of  Newfoundland,  it  is  to 
be  observed  that  a  great  portion  of  the  articles  in  the  treaties  of  1783 
and  1818  between  Great  Britain  and  the  United  States  is  devoted  to 
careful  stipulations  respecting  their  enjoyment ;  and  it  will  not  escape 
the  observation  of  the  Commissioners  that  the  privileges  granted  to 
United  States  fishermen  in  those  treaties  were  always  limited  in 
extent,  and  did  not  confer  the  entire  freedom  for  fishing  operations 
which  is  now  accorded  b^  the  Treaty  of  Washington,  even  on  those 
portions  of  the  coast  which  were  then  thrown  open  to  them.  Thus, 
whilst  according  the  privilege  of  fishing  on  certain  portions  of  the 
coast,  the  treaty  of  1783  denied  the  right  of  landing  to  dry  and  cure 
on  the  shore,  and  the  result  was  that,  so  far  as  concerned  dried  cod 
fish,  the  concession  to  the  United  States  was  of  little  or  no  advantage 
to  tnem.  It  was  indispensable  to  the  production  of  a  superior  article 
of  dried  codfish  that  there  should  be  a  speedy  landing  and  curing  in  a 
suitable  climate.  The  climate  of  the  United  States  is  not  adapted  for 
this  purpose,  whilst  that  of  Newfoundland  is  peculiarly  suitable. 
This  fact  is  evidenced  by  the  United  States  having  never  competed 
with  Newfoundland  in  foreign  markets  in  the  article  of  driea  cod 
fish,  whilst  they  were  debarred  from  landing  on  Newfoundland 
shores.  Again,  it  is  necessanr  for  the  prosecution  of  the  fisheries, 
with  reasonable  prospects  of  lucrative  results,  that  the  fishermen 
should  be  in  proximity  to  their  curing  and  drying  establishments." 

That  passage,  I  submit,  is  particularly  valuable  as  showing  the 
sense  and  the  only  sense  in  which  the  expression  "  entire  freedom  " 
is  used  more  than  once  throughout  the  British  Case.  They  go  on  to 
give  illustrations  of  what  they  mean  by  it,  and  the  two  illustrations 
they  give  are  that  under  the  treaty  of  1783  United  States  fishermen 
had  not  the  right  of  landing  and  drying  and  curing  on  shore  which  is 
now  conceded  to  them,  and,  secondly,  that  it  is  necessary  for  the  prose- 
cution of  the  fisheries  that  the  fishermen  should  be  in  proximity  to 
their  curing  and  drying  establishments.  These  two  advantages  they 
have  under  this  treaty,  and  these  are  the  illustrations  given:  the 
statement  that  the  former  treaties  were  limited  in  extent,  that  is  to 
say,  that  they  extended  over  a  certain  portion  of  the  coast,  and  did 
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not  confer  the  entire  freedom  as  to  fishing  operations  now  accorded 
even  on  those  portions  of  the  coast  which  were  then  thrown  open  to 
them,  and  the  entire  freedom  of  using  the  shore  as  a  basis  for  curing 
and  drying  operations  with  the  advantages  which  are  there  obtained. 
That  passage,  I  submit,  shows,  if  any  proof  of  that  were  wanted,  the 
sense  in  which,  throughout  the  British  Case,  the  expression  "  free- 
dom "  or  "  entire  freedom  "  is  used.    Then,  at  p.  548,  it  goes  on: — 

"  The  treaty  of  1783  was  annulled  by  the  War  of  1812,  and  the  stip- 
ulations of  Article  I  of  the  Convention  of  1818^  quoted  in  extenso  on 
Eage  4  of  this  case,  made  important  modifications  in  the  privileges 
eretofore  enjoyed  by  United  States  fishermen.  Although  they  had, 
under  thiis  Convention,  the  liberty  of  drying  and  curing  fidi  upon  the 
southern  coast  of  Newfoundland  from  the  Rameau  Island  to  Cape 
Ray,  it  was  confined  to  the  unsettled  bays,  harbours,  and  creeks  within 
these  limits,  and,  it  being  provided  that  so  soon  as  any  portion  thereof 
should  be  settled,  the  liberty  should  cease,  the  fishermen  of  the  United 
States  have  been  prevented,  by  the  coast  becoming  generally  settled, 
from  availing  themselves  of  the  liberty  so  concedea. 

"  The  question  of  the  privileges  of  fishing  on  certain  portions  of  the 
Newfoundland  shores  enjoyed  by  French  fishermen  does  not  come 
within  the  scope  of  this  Commission,  yet  a  passing  allusion  may  be 
made  to  it.  These  privileges  consist  in  the  freedom  of  the  inshore 
fisheries  from  Cape  Ray  northwardly  to  the  Quirpon  Islands,  and 
from  thence  to  Cape  John,  .  .  .  ." 

There  again  is  the  expression  "  freedom  "  used.    Then,  on  p.  549 : — 

^'  It  will  not  be  a  matter  of  surprise  that  there  should  be  an  absence 
of  exact  statistical  information  when  the  facts  are  taken  into  consid- 
eration that,  until  the  Washington  Treaty,  this  vast  extent  of  fishery 
was  exclusively  used  by  the  people  of  Newfoundland — ^sparsely  scat- 
tered over  a  long  range  of  coast,  for  the  most  part  in  small  settle- 
ments, between  the  majority  of  which  the  only  means  of  communica- 
tion is  by  water,  and  where,  up  to  the  present  time,  there  was 
148  no  special  object  in  collecting  statistical  details.  It  is  pro- 
posed, however,  to  show,  by  such  evidence  as  will,  it  is  be- 
lieved, satisry  the  Commissioners,  the  nature  and  value  of  the  priv- 
ileges accorded  to  the  citizens  of  the  United  States  under  the  Treaty 
of  Washington.  These  may  be  conveniently  divided  into  three  heads, 
as  follows: 

"  I.  The  entire  freedom  of  the  inshore  fisheries. 

"  II.  The  privilege  of  procuring  bait,  refitting,  drying,  transship- 
ping, and  procuring  supplies. 

"  III.  The  advantage  of  a  free  market  in  Newfoundland  for  fish 
and  fish-oil. 

"The  privileges  granted  in  return  to  British  subjects  will  be 
treated  subsequently,  and  consist  of— 

"  1.  The  liberty  of  prosecuting  fishing  operations  in  United  States 
waters  north  of  the  39th  parallel  of  north  latitude;  and, 

"  2.  The  advantages  of  a  free  market  in  the  United  States  for  fish 
and  fish-oil." 

Under  the  head  "  The  entire  freedom  of  the  inshore  fisheries  " — 
and  a  portion  of  this  passage  is  referred  to  in  the  printed  Argument 
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of  the  United  States  at  the  bottom  of  p.  75  in  support  of  what  is 
there  said — ^we  find  the  following : — 

"Newfoundland,  from  that  nart  of  its  coast  now  thrown  open  to 
United  States  fishermen,  yearly  extracts,  at  the  lowest  estimate* 
$5,000,000  worth  of  fish  and  fish-oil,  and  when  the  value  of  fish  usea 
for  bait  and  local  consumption  for  food  and  agricultural  purposes,  of 
which  there  are  no  returns,  is  taken  into  account,  the  total  may  be 
fairly  stated  at  $6,000,000  annually. 

"  It  may  possibly  be  contended  on  the  part  of  the  United  States 
that  their  fishennen  have  not  in  the  past  availed  themselves  of  the 
Newfoundland  inshore  fisheries,  with  but  few  exceptions,  and  that 
they  would  and  do  resort  to  the  coasts  of  that  island  only  for  the 
purpose  of  procuring  bait  for  the  Bank  fishery.  This  may  up  to  the 
present  time,  to  some  extent,  be  true  as  regards  codfish,  but  not  as 
regards  herring,  turbot,  and  halibut.  It  is  not  at  all  probable  that, 
possessing  as  tnev  now  do  the  right  to  take  herring  and  capelin  for 
themselves  on  all  parts  of  the  Newfoundland  coasts,  they  will  con- 
tinue to  purchase  as  heretofore,  and  they  will  thus  prevent  the  local 
fishermen,  especially  those  of  Fortune  Bay,  from  engaging  in  a  very 
lucrative  employment  which  formerly  occupied  them  during  a  por- 
tion of  the  winter  season  for  the  supply  of  tne  United  States  market. 

"The  words  of  the  Treaty  of  Washington,  in  dealing  with  the 
question  of  compensation,  make  no  allusion  to  what  use  the  United 
States  may  or  do  make  of  the  privileges  granted  them,  but  simply 
state " 

I  need  not  read  that  again.  It  is  a  mere  statement  of  the  effect 
of  the  article  which  I  have  read. 

"  It  is  asserted,  on  the  part  of  Her  Majesty's  Government,  that  the 
actual  use  which  may  be  made  of  this  privilege  at  the  present  moment 
is  not  so  much  in  question  as  the  actual  value  of  it  to  those  who  may, 
if  they  will,  use  it.  It  is  possible,  and  even  probable,  that  United 
States  fishermen  may  at  any  moment  avail  themselves  of  the  privilege 
of  fishing  in  Newfoundland  inshore  waters  to  a  much  larger  extent 
than  they  do  at  present;  but  even  if  they  should  not  do  so,  it  would 
not  relieve  them  from  the  obligation  of  making  the  just  payment  for 
a  right  which  they  have  acquired  subject  to  the  condition  of  making 
that  payment.  The  case  may  not  be  inaptly  illustrated  by  the  some- 
what analogous  one  of  a  tenancy  of  shootmg  or  fishing  privileges ;  it  is 
not  because  the  tenant  fails  to  exercise  the  rights  which  he  has  ac- 
quired by  virtue  of  his  lease  that  the  proprietor  sliould  be  debarred 
from  the  recovery  of  his  rent. 

"  There  is  a  marked  contrast,  to  the  advantage  of  the  United  States 
citizens,  between  the  privilege  of  access  to  fisheries  the  most  valuable 
and  productive  in  the  world,  and  the  barren  right  accorded  to  the  in- 
habitants of  Newfoundland  of  fishing  in  the  exhausted  and  preoccu- 
pied waters  of  the  United  States  north  of  the  thirty-ninth  parallel  of 
north  latitude,  in  which  there  is  no  field  for  lucrative  operations  even 
if  British  subjects  desired  to  resort  to  them;  and  there  are  strong 
grounds  for  believing  that  year  by  year,  as  United  States  fishermen 
resort  in  greater  numbers  to  the  coasts  of  Newfoundland  for  the 
purpose  01  procuring  bait  and  supplies,  they  will  become  more  inti- 
mately acquainted  with  the  resources  of  the  inshore  fisheries  and  their 
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unlimited  capacity  for  extension  and  development.  As  a  matter  of 
fact,  United  States  vessels  have,  since  the  Washington  Treaty  came 
into  operation,  been  successfully  engaged  in  these  fisheries;  and  it  is 
but  reasonable  to  anticipate  that,  as  the  advantages  to  be  derived  from 
them  become  more  wiaely  known,  larger  numSers  of  United  States 
fishermen  will  engage  in  them. 

"A  participation  by  fishermen  of  the  United  States  in  the  freedom 
of  these  waters  must,  notwithstanding  their  wonderfully  reproductive 
capacity,  tell  materially  on  the  local  catch,  and,  while  affording  to  the 
United  States  fishermen  a  profitable  employment,  must  seriously  inter- 
fere with  local  success.  The  extra  amount  of  bait  also  which  is  re- 
quired for  the  supply  of  the  United  States  demand  for  the  bank 
fishery  must  have  the  effect  of  diminishing  the  supply  of  cod  for  the 
inshores,  as  it  is  well  known  that  the  presence  of  that  fish  is  caused 
by  the  attraction  offered  by  a  large  quantity  of  bait  fishes,  and  as  this 
quantity  diminishes  the  cod  will  resort  in  fewer  number  to  the  coast 
The  effect  of  this  diminution  may  not  in  all  probability  be  apparent 
for  some  years  to  come,  and  whilst  United  States  fishermen  will  have 
the  liberty  of  enjoying  the  fisheries  for  several  years  in  their 
149  present  teeming  and  remunerative  state,  the  effects  of  over- 
fishing may,  after  their  right  to  participate  in  them  has  lapsed, 
become  seriously  prejudicial  to  the  interests  of  the  local  fishermen." 

Now,  I  submit  that  the  whole  of  that  passage,  so  far  from  lending 
any  support  to  the  contention  of  the  United  States  Argument,  mili- 
tates directly  against  it.  What  is  referred  to  at  the  top  of  p.  551 
is  "  a  participation  by  fishermen  of  the  United  States  in  the  freedom 
of  these  waters."  "  Freedom  "  as  used  in  the  British  Case  does  not 
mean  freedom  from  regulation.  It  means  the  concession  of  the 
liberty  to  fish  and  it  refers  to  a  possible  diminution  of  the  fish  after 
the  term  of  years  for  which  the  treaty  was  to  last,  which  expecta- 
tion relates,  not  to  the  use  of  prohibited  modes  of  fishing,  but  to  the 
effect  of  over  fishing.  Jt  is  probable  that  if  you  have  a  vastly  in- 
creased number  of  fishermen  using  perfectly  legitimate  methods,  in 
accordance  with  the  regulations,  the  eventual  result  will  be  that 
more  fish  will  be  taken  and  the  effects  of  over  fishing  may  be  ex- 
perienced, as  they  are  experienced  in  any  waters  where  there  are 
too  many  fishermen,  although  they  may  confine  themselves  strictly 
within  the  line  of  proper  methods  of  catching  fish.  Then,  at  p.  551, 
they  proceed  to  the  second  head  with  regard  to  Newfoundland,  which 
relates  to  what  have  been  compendiously  called  commercial  privileges. 
I  am  afraid  that  I  must  read  a  portion  of  this  although  it  was  dis- 
allowed altogether  as  a  head  of  claim  in  conformity  with  the  decision 
of  the  Commissioners,  which  I  have  read  to  the  Court,  because  the 
Court  will  find  that  a  portion  of  this  passage  is  afterwards  quoted 
by  Mr.  Evarts  in  the  discussion  on  this  subject  which  arose  with 
reference  to  the  Fortune  Bay  occurrence  as  lending  some  countenance 
to  his  contention  that  the  United  States  were  not  subject  to  local 
regulation.     The  passage  he  cites  begins  at  p.  551,  and  it  is  also 
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referred  to  at  the  bottom  of  p.  75  of  the  printed  Argument  of  the 
United  States: — 

"  It  is  impossible  to  offer  more  convincing  testimony  as  to  the  value 
to  United  States  fishermen  of  securing  the  right  to  use  the  coast  of 
Newfoundland  as  a  basis  of  operations  for  the  bank  fisheries  than 
is  contained  in  the  declaration  of  one  who  has  been  for  six  years  so 
occupied,  sailing  from  the  ports  of  Salem  and  Gloucester,  in  Massa- 
chusetts, and  who  declares  that  it  is  of  the  greatest  importance  to 
United  States  fishermen  to  procure  from  Newfoundland  the  bait 
necessary  for  those  fisheries,  and  that  such  benefits  can  hardly  be 
overestimated ;  that  there  will  be,  during  the  season  of  1876,  upwards 
of  200  United  States  vessels  in  Fortune  Bay  for  bait,  and  that  there 
will  be  upwards  of  300  vessels  from  the  United  States  engaged  in 
the  Grana  Bank  fishery;  that  owing  to  the  great  advantage  of  being 
able  to  run  into  Newfoundland  for  bait  of  different  kinds,  they  are 
enabled  to  make  four  trips  during  the  season ;  that  the  capelin,  which 
may  be  considered  as  a  bait  peculiar  to  Newfoundland,  is  the  best 
which  can  be  used  for  this  fisherv,  and  that  a  vessel  would  probably 
be  enabled  to  make  two  trips  during  the  capelin  season,  which  extencis 
over  a  period  of  about  six  weeks.  The  same  experienced  deponent 
is  of  opinion  that  the  bank  fisheries  are  capable  of  immense  expansion 
and  development,  and  that  the  privilege  of  getting  bait  on  the  coast 
of  Newfoundland  is  indispensable  for  the  accomplishment  of  this 
obiect. 

"As  an  instance  of  the  demand  for  bait  supplies  derived  from  the 
Newfoundland  inshore  fisheries,  it  may  be  useful  to  state  that  the  aver- 
age amount  of  this  article  consumed  by  the  French  fishermen,  who  only 
prosecute  the  Bank  fisheries  during  a  period  of  about  six  months  of 
the  year,  is  from  $120,000  to  $160,000  annually.  The  herring,  cape- 
lin, and  squid  amply  meet  these  requirements  and  are  supplied  by  the 
people  of  Fortune  and  Placentia  Bays,  the  produce  of  the  Islands 
of  iSt.  Pierre  and  Miquelon  being  insufficient  to  meet  the  demand. 

"  It  is  evident  from  the  above  considerations  that  not  only  are  the 
United  States  fishermen  almost  entirely  dependent  on  the  bait  sup- 
ply from  Newfoundland,  now  open  to  them  for  the  successful  prose- 
cution of  the  Bank  fisheries,  but  also  that  they  are  enabled,  through 
the  privileges  conceded  to  them  by  the  Treaty  of  Washington,  to 
largely  increase  the  number  of  their  trips^  and  thus  considerably 
augment  the  profits  of  the  enterprise.  This  substantial  advantage 
is  secured  at  tne  risk,  as  before  mentioned,  of  hereafter  depleting  the 
bait  supplies  of  the  Newfoundland  inshores,  and  it  is  but  just  that  a 
substantial  equivalent  should  be  paid  by  those  who  profit  thereby. 

"  We  are  therefore  warranted  in  submitting  to  tne  Commissioners 
that  not  only  should  the  present  actual  advantages  derived  on  this 
head  by  United  States  fishermen  be  taken  into  consideration,  but  also 
the  probable  effect  of  the  concessions  made  in  their  favor.  The  in- 
evitable consequence  of  thcvse  concessions  will  be  to  attract  a  larger 
amount  of  United  States  capital  and  enterprise  following  the  profits 
already  made  in  this  direction,  and  the  effect  will  be  to  inmct  an 
injury  on  the  local  fishermen,  both  by  the  increased  demand  on  their 
sources  of  supply  and  by  competition  with  them  in  their  trade  with 
foreign  markets. 
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That  again  contains  no  reference  to  using  foibidden  methods  for 
catching  any  of  the  fish  which  are  therein  enumerated,  but  merely 
to  the  effect  of  the  inroad  of  a  greatly  increased  number  of  fishermen 
upon  the  waters. 
The  third  head  I  need  not  read  at  all,  because  it  creates  a  free 
market  for  fish  and  fish-oil  in  Newfoundland. 
160         Then  the  third  chapter  relates  to  the  advantages  derived  by 
British  subjects,  and  I  do  not  think  I  need  read  that. 
At  p.  554  will  be  foimd  the  conclusion : — 

"  It  has  thus  been  shown  that  under  the  Treaty  of  Washington 
there  has  been  conceded  to  the  United  States — 
"  First.  The  privilege  of  an  equal  participation " 

May  I  call  the  attention  of  the  Court  to  these  words? — 

.''  The  privilege  of  an  equal  participation  in  a  fishery  vast  in  area, 
teeming  with  fish,  continually  mcreasmg  in  productiveness,  and  now 
yielding  to  operatives,  very  limited  in  number  when  considered  with 
reference  to  tne  field  of  laoor,  the  large  annual  return  of  upwards  of 
$6,000,000,  of  which  20  per  cent,  may  be  estimated  as  net  profit,  or 
$1,200,000. 

"  It  is  believed  that  the  claim  on  the  part  of  Newfoundland  in 
respect  of  this  portion  of  the  privileges  acquired  by  United  States 
citizens  under  the  Treaty  of  Washington  will  be  confined  to  the 
most  moderate  dimensions  when  estimated  at  one-tenth  of  this 
amount,  namely,  $120,000  per  annum,  or,  for  the  twelve  years  of  the 
operation  of  the  treaty,  a  total  sum  of  $1,440,000. 

"  Secondly.  There  has  also  been  conceded  to  the  United  States  the 
enormous  privilege  of  the  use  of  the  Newfoundland  coast  as  a  basis 
for  the  prosecution  of  those  valuable  fisheries  in  the  deep  sea  on  the 
banks  oi  that  island  capable  of  unlimited  development,  and  which 
development'  must  necessarilv  take  place  to  supply  the  demand  of 
extended  and  extending  markets.  That  the  United  States  are  alive 
to  the  importance  of  this  fact,  and  appreciate  the  great  value  of  this 
privilege,  is  evidenced  by  the  number  of  valuable  fishing-vessels 
already  engaged  in  this  branch  of  the  fisheries." 

Then  follows  an  estimate  of  the  number,  and  an  estimate  of  the 
amount  which  will  be  given  as  compensation. 

Then  follows,  on  p.  655,  the  summary. 

Now,  I  have  gone  through  every  one  of  the  passages  which  are 
referred  to  iii  the  printed  Argument  of  the  United  States  in  support 
of  what  they  say  with  reference  to  the  attitude  of  the  British  Govern- 
ment upon  this  question,  with  the  exception  of  the  last,  which  is  at  p. 
562  of  the  Appendix  to  the  Counter-Case  of  the  United  States;  but  I 
think  that  must  have  been  inserted  by  error,  because  p.  562  contains 
an  extract  from  a  Report  made  in  1793  of  a  Committee  of  the  House 
of  Commons.    So  I  think  that  is  a  mere  blunder. 

Now,  I  shall  have  occasion  to  some  extent  to  recur  to  this  subject 
very  shortly  when  I  read  Mr.  Evarts'  letters  in  connection  with  the 
Fortune  Bay  dispute;  but  I  have  endeavoured  to  deal  fully,  and  I 
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hope  the  Court,  having  regard  to  the  importance  of  the  subject,  will 
not  think  at  undue  length,  with  the  statement  in  the  Argument  of 
the  United  States,  as  to  the  attitude  of  Great  Britain;  and,  Mr. 
President,  I  claim  to  have  established  that  not  only  is  the  charge 
there  made  against  Great  Britain  not  established,  but  that  it  shows 
that  there  is  no  ground  for  it  whatever,  and  that  the  British  Case, 
so  far  from  taking  up  the  attitude  so  confidently  asserted  on  these 
pages  of  the  printed  Argument  of  the  United  States,  assumed  an 
attitude  which  is  entirely  consistent  with  that  which  is  assumed 
to-day  before  this  Tribunal. 

Now,  sir,  I  pass  on  in  the  sequence  of  events  to  the  next  year, 
when  there  occurred  an  unfortunate  incident  at  Fortune  Bay. 

Fortune  Bay,  the  Court  are  aware,  is  a  bay  just  to  the  west  of 
Placentia  Bay,  on  the  coast  of  Newfoundland.  It  runs  in  a  north- 
easterly direction,  beginning  some  way  to  the  east  of  Grand  Miquelon 
and  St.  Pierre,  French  islands. 

What  happened  there  was  this.  Some  American  fishermen  were 
guilty  of  a  breach  of  the  local  regulations  as  to  the  use  of  seines  at 
certain  times  and  fishing  on  Sunday,  and  a  very  regrettable  course 
was  taken  by  the  Newfoundland  fishermen.  Instead  of  appealing  for 
the  enforcement  of  the  law  in  a  regular  manner,  the  Newfoundland 
fishermen  attacked  the  United  States  fishermen  and  destroyed  their 
nets  and  some  other  property.  Well,  of  course  that  was  an  absolutely 
indefensible  proceeding  from  the  point  of  view  of  law.  Whatever 
provocation  the  Newfoundland  fishermen  may  have  considered  they 
had  from  the  conduct  of  the  United  States  fishermen,  they  ought  not 
to  have  taken  the  law  into  their  own  hands,  and  it  was  impossible  to 
defend  their  action.  The  negotiations  which  ensued  between  the  two 
Governments  resulted  in  the  payment  of  a  sum  of,  I  think,  15,000Z. 
by  the  British  Government,  to  be  distributed  among  the  fishermen 
who  had  sustained  injury  by  the  lawless  acts  of  the  Newfoundlanders. 
But  although  that  point  was  absolutely  clear,  the  incident 
151  was  the  occasion  of  very  important  discussions  between  the 
United  States  Government  and  the  Government  of  Great 
Britain  as  to  whether  the  right  to  regulate  the  fisheries  existed  at  all. 
The  right  to  regulate  the  fisheries  had  never  been  before  disputed 
by  the  United  States  Government.  It  had  been,  as  I  have  shown 
the  Court,  repeatedly  admitted  in  express  terms,  notably  in  Mr. 
Marcy's  circular  and  in  the  circulars  of  Mr.  Boutwell,  but  in  1878 
a  new  attitude  altogether  was  assumed  by  the  United  States  Govern- 
ment, anlH  they  disputed  the  right  to  make  any  regulations  affecting 
the  mode  in  whicl^'fish  might  be  caught  by  United  States  fishermen 
in  the  exercise  of  the  treaty  privileges. 

The  correspondence  speaks  for  itself.  I  will  endeavour  to  shorten 
it  a  good  deal,  but,  of  course,  as  the  first  occasion  on  which  this  ques- 
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tion  is  raised,  it  must  have  the  attention  of  the  Court.  It  begins  in 
the  British  Case  Appendix,  at  the  bottom  of  p.  267. 

The  first  letter  I  need  not  read.  It  is  a  mere  report  by  Sir  John 
Glover  from  Newfoundland  to  the  Colonial  Secretary  of  the  report 
he  had  had  of  this  incident  at  Fortune  Bay. 

I  turn  over  to  the  next  page,  p.  268,  where  the  Court  will  find  a 
letter  from  Mr.  Evarts  to  the  British  Minister  at  Washington  with 
regard  to  it.  In  the  middle  of  the  page,  in  the  paragraph  beginning 
with  the  words  "  Still  more  recently,"  he  states  this : — 

"  Still  more  recently  similar  complaints  have  been  received  through 
the  collector  of  the  port  of  Gloucester,  Massachusetts,  supported  by 
the  sworn  statements  of  the  masters  of  eight  fishing  schooners  of  that 

Jort,  and  from  the  statements  thus  forwarded  it  appears  that  in 
anuary  of  the  present  year  those  vessels  had  reached  the  neighbour- 
hood of  Long  Harbour, " 

Long  Harbour  is  near  the  head  of  Fortune  Bay.  I  am  afraid  it  is 
not  marked  on  that  map — 

"  and  were  actively  engaged  in  the  herring  fishery,  and  that  most  of 
the  seines  were  full  offish  and  ready  for  landing,  when,  in  one  in- 
stance, two  seines  belonging  to  the  schooners  '  Ontario '  and  '  New 
England '  respectively  were  cut  by  an  enraged  crowd  of  over  200  men, 
and  the  whole  catch,  estimated  at  not  less  than  6,000  barrels  of  her- 
ring suffered  to  run  out  to  sea.  Other  instances  are  given,  only  less  in 
quantity  and  value,  the  proceedings  resulting  in  the  vessels — eight  in 
number — being  obliged  to  abandon  the  fishing-grounds  on  that  coast 
and  return  to  their  home  port  in  ballast." 

Then  the  next  letter  is  one  which  is  not  in  the  British  Appendix. 
It  is  a  very  short  letter  from  Lord  Salisbury,  which  will  be  found  in 
the  Appendix  to  the  Case  of  the  United  States,  at  p.  650.  It  is  a 
letter  to  Mr.  Welsh,  who  was  at  that  time  United  States  Minister  in 
London.  This  letter  of  Lord  Salisbury,  in  the  second  volume  of  the 
Appendix  to  the  Case  of  the  United  States,  p.  650,  encloses  a  report 
upon  the  incident,  made  by  Captain  Sulivan.    Lord  Salisbury  says : — 

"Her  Majesty's  Government  have  had  under  their  consideration 
your  letter  of  the  19th  of  March,  making  representations  relative  to 
certain  disturbances  which  occurred  in  January  last,  between  British 
and  United  States  fishermen  at  Fortune  Bay,  on  the  coast  of  New- 
foundland, and  requesting,  in  accordance  with  the  instructions  of 
your  government,  that  an  investigation  might  be  made  into  the 
alleged  facts  of  the  case ;  and  I  have  now  the  honor  to  transmit  to  you, 
for  your  information  and  for  communication  to  your  government,  the 
accompanying  copy  of  a  report  drawn  up  by  Captain  Sulivan,  R.N., 
of  Her  Majesty's  ship  Sinus ^  the  officer  intrusted  with  th4j  duty  of 
instituting  an  inquiry  into  the  matter  on  the  spot. 

"  You  will  perceive  that  the  report  in  question  appears  to  demon- 
strate conclusively  that  the  United  States  fishermen  on  this  occasion 
had  committed  three  distinct  breaches  of  the  law,  and  that  no  violence 
was  used  by  the  Newfoundland  fishermen  except  in  the  case  of  one 
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vessel  whose  master  refused  to  comply  with  the  request  which  was 
made  to  him  that  he  should  desist  from  fishing  on  Sunday,  in  viola- 
tion of  the  law  of  the  colonv,  and  of  the  local  custom,  and  who  threat- 
ened the  Newfoundland  fishermen  with  a  revolver,  as  detailed  in 
paragraphs  five  and  six  of  Captain  Sulivan's  report'^ 

I  need  not  read  Captain  Sulivan's  report,  as  the  particular  inci- 
dents are  not  in  question. 

Then  Mr.  Evarts  writes  a  letter,  of  the  28th  September,  1878,  which 
will  be  found  in  the  Appendix  to  the  British  Case,  at  p.  268.  The 
letter  is  from  Mr.  Evarts  to  the  United  States  Minister  at  London. 
I  need  not  read  the  beginning  of  the  letter  on  p.  268  or  the  top  of 
p.  269,  but  he  proceeds,  in  the  third  paragraph  on  p.  269,  thus : — 

"The  Report  of  Captain  SuHvan  presents,  as  a  justificatory  sup- 
port of  the  acti6n  of  the  Newfoundland  shore  fishermen  in  break- 
ing up  the  operations  of  our  fishing  fleet  inside  the  three- 
162  mue  Ime,  at  the  times  covered  by  these  transactions,  the  viola- 
tion of  certain  municipal  legislation  of  the  Newfoundland 
Government  which,  it  is  alleged,  our  fishermen  were  in  the  act  of 
committing  when  the  violent  interruption  of  their  industry  occurred. 

"I  do  not  stop  to  point  out  the  serious  distinction  between  the 
official  and  judicial  execution  of  any  such  laws  and  the  orderly  en- 
forcement of  their  penalties  after  solemn  trial  of  the  ri^ht,  and  the 
rage  and  predominant  force  of  a  volunteer  multitude  driving  off  our 
peaceful  occupants  of  these  fishing  grounds  pursuing  their  industry 
under  a  claim  of  right  secured  to  mem  by  Treaty.  I  reserve  this 
matter  for  a  complete  examination  when  the  connicting  proofs  are 
in  my  possession.  I  shall  assume,  for  my  present  purpose,  that  the 
manner  of  exerting  this  supposed  provincial  authority  was  official, 
judicial,  and  unexceptional 

Then  he  refers  to  the  various  groimds  urged  by  Captain  Sulivan 
for  thinking  that  the  action  of  the  Newfoundland  fishermen  might 
be  justified : — 

"  1.  That  the  Americans  were  usin^  seines  for  catching  herring  on 
the  6th  January,  1878,  in  direct  violation  of  title  xxvii,  chap.  102, 
sect.  1  of  the  Consolidated  Statutes  of  Newfoundland,  viz., '  No  per- 
son shall  haul  or  take  herring  by  or  in  a  seine,  or  other  such  con- 
trivance, on  or  near  any  part  oi  the  coast  of  this  Colony  or  of  its 
dependencies,  or  in  any  of  the  bays,  harbours,  or  other  places  therein. 
at  any  time  between  the  20th  day  of  October  and  the  25th  day  oi 
ApriL'  ^ 

Then  the  second  ground  was  that  this  was  being  done  on  Sunday. 
Third,  that  they  were  barring  fish  in  violation  of  another  part  of 
the  same  Act. 

"4.  That,  contrary  to  the  terms  of  the  Treaty  of  Washington,  in 
which  it  is  expressly  provided  that  they  do  not  interfere  with  the 
rights  of  private  property,  or  with  British  fishermen  in  the  peaceable 
use  of  any  part  of  the  said  coasts  in  their  occupancy  for  the  same 
purpose  (see  Article  XVIII  of  the  above-named  Treaty),  they  were 
fishmg  illegally,  interfering  with  the  rights  of  British  fishermen  and 

92909*--S.  Doc.  870, 61-8,  YOl  9 ^18 
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their  peaceable  use  of  that  part  of  the  coast  then  occupied  by  them, 
and  of  which  they  were  actually  in  possession,  their  seines  and  boats, 
their  huts,  gardens,  and  land  granted  by  Government,  being  situated 
thereon." 

That  refers,  I  think,  to  the  use  of  the  shore  for  the  purpose  of  the 
seines. 
Then  at  the  bottom  of  p.  269  Mr.  Evarts  goes  on : — 

"In  transmitting  to  you  a  copy  of  Captain  Suli van's  Report,  Lord 
Salisbury  says :  '  You  will  perceive  that  the  Report  in  question  ap- 
pears to  demonstrate  conclusively  that  the  United  States'  fishermen 
on  this  occasion  had  committed  three  distinct  breaches  of  the  law,  &c' 

"  In  this  observation  of  Lord  Salisbun^  this  Government'  cannot 
fail  to  see  a  necessary  implication  that  Her  Majesty's  Government 
concedes " 

I  think  "concedes"  ought  to  be  "contends."  I  think  the  sense 
involves  that 

"In  this  observation  of  Lord  Salisbu^  this  Government  cannot 
fail  to  see  a  necessary  implication  that  Her  Majesty's  Government 
concedes  that  in  the  prosecution  of  the  right  of  fishmg  accorded  to 
the  United  States  by  Article  XVIII  of  the  Treaty,  our  fishermen  are 
subject  to  the  local  regulations  which  govern  the  coast  population  of 
Newfoundland  in  their  prosecution  of  tneir  fishing  industry,  whatever 
those  regulations  may  oe,  and  whether  enacted  before  or  since  the 
Treaty  of  Washin^on. 

"  The  three  particulars  in  which  our  fishermen  are  supposed  to  be 
constrained  by  actual  legislation  of  the  province  cover  in  prinicple 
every  degree  of  regulation  of  our  fishing  industry  within  the  three- 
mile  line  which  can  well  be  conceived.  5ut  they  are  in  themselves  so 
important  and  so  serious  a  limitation  of  the  right  secured  by  the 
Treaty  as  practically  to  exclude  our  fishermen  irom  any  prontable 
pursuit  of  the  right,  which,  I  need  not  add,  is  equivalent  to  annulling 
or  cancelling,  by  the  Provincial  Government,  the  privilege  accorded 
by  the  Treaty  with  the  British  Government. 

"  If  our  fishing  fleet  is  subject  to  the  Sunday  laws  of  Newfoundland, 
made  for  the  coast  population;  if  it  is  excluded  from  the  fishing- 
grounds  for  half  the  year,  from  October  to  April;  if  our  'seines  and 
other  contrivances '  for  catching  fish  are  subject  to  the  regulation  of 
the  Legislature  of  Newfoundland,  it  is  not  easy  to  see  what  firm  or 
valuable  measures  for  the  privilege  of  Article  XVIII  as  conceded 
to  the  United  States,  this  Government  can  promise  to  its  citizens 
under  the  guarantee  of  the  Treaty." 

Then  I  pass  over  the  next  paragraph,  and  Mr.  Evarts  goes  on : — 

"  But,  most  manifestly,  the  subject  of  the  regulation  of  the  enjoy- 
ment of  the  shore  fishery  by  the  resident  Provincial  population,  and 
of  the  inshore  fishery  by  our  fleet  of  fishing-cruizers,  does  not  tolerate 
the  control  of  so  divergent  and  competing  interests  by  the  domestic 
legislation  of  the  Province.  Protecting  and  nursing  the  domestic 
interest  at  the  expense  of  the  foreign  interest,  on  the  ordinary  motives 
of  human  conduct,  necessarily  shape  and  animate  the  local  legisla- 
tion.   The  evidence  before  the  Halifax  Commission  makes  it  obvious 
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that,  to  exclude  our  fishermen  from  catching  bait,  and  thus  compel 
them  to  go  without  bait,  or  buy  bait  at  the  will  and  price  of  the 

Provincial  fishermen,  is  the  interest  of  the  local  fishermen,  and 
153      will  be  the  guide  and  motive  of  such  domestic  legislation  as  is 

now  brought  to  the  notice  of  this  Government. 
"  You  will,  therefore,  say  to  Ijord  Salisbury  that  this  Government 
cannot  but  express  its  entire  dissent  from  the  view  of  the  subject  that 
his  Lordships  note  seems  to  indicate.  This  Government  conceives 
that  the  fishery  rights  of  the  United  States,  conceded  by  the  Treaty 
of  Washinp[ton,  are  to  be  exercised  wholly  free  from  the  restraints 
and  regulations  of  the  Statutes  of  Newfoundland,  now  set  up  as  au- 
thority over  our  fishermen,  and  from  any  other  regulations  of  fishing 
now  in  force  or  that  may  hereafter  be  enacted  by  that  Government. 

Perhaps  in  my  desire  to  shorten  this  I  passed  over  a  paragraph 
two  paragraphs  before  on  this  same  page,  which  it  would  be  as  well 
if  I  had  read.  Perhaps,  Mr.  President,  you  will  allow  me  to  go  back 
and  read  it.    This  is  the  third  paragraph  from  the  top  of  the  page : — 

"  It  would  not,  under  any  circumstances,  be  admissible  for  one 
Government  to  subject  the  persons,  the  property,  and  the  interests  of 
its  fishermen  to  the  unregulated  regulations  of  another  Government, 
upon  the  suggestion  that  such  authority  will  not  be  oppressively  or 
capriciously  exercised,  nor  would  any  Government  accept  as  an  ade- 
quate guarantee  of  the  proper  exercise  of  such  authority  over  its 
citizens  by  a  foreign  Government,  that  presumptively  regulations 
would  be  uniform  in  their  operation  upon  the  subjects  of  both  Gov- 
ernments in  similar  case.  If  there  are  to  be  regulations  of  a  com- 
mon enjoyment,  they  must  be  authenticated  by  a  common  or  a  joint 
authority?' 

I  shall 'not  pause  to  argue  the  questions  which  are  there  raised. 
I  have  already  dealt  with  them  to  some  extent.  It  is  enough  for  me 
to  say,  in  passing,  that  the  whole  presumption  is  the  other  way  from 
that  contended  for  by  Mr.  Evarts.  Wliere  rights  are  granted  in  the 
territory  of  another  Power,  the  presumption  is  that  these  rights  are 
granted  subject  to  the  law  of  that  country  affecting  their  exercise. 
Of  course,  if  the  law  of  that  country  were  used  so  as  to  trench  upon 
^the  treaty  provisions,  it  would  be  another  matter;  but  where  all  that 
is  contended  for  is  the  right  to  a  reasonable  law  for  the  protection 
of  the  subject  on  which  the  United  States  fishermen  and  the  local 
fishermen  are  alike  engaged — and  that  is  the  class  of  laws  to  which 
the  observation  of  Mr.  Evarts  is  here  pointed — I  submit  you  would 
require  very  express  words  indeed  to  show  that  the  sovereignty  of 
the  Power  on  whose  territory  the  liberty  is  to  be  exercised  was  de- 
prived of  the  power  of  reasonable  regulation  in  the  common  int(?rcst. 

Then  Mr.  Evarts  goes  on : — 

"It  may  be  said  that  a  just  participation  in  this  common  fishery 
by  the  two  parties  entitled  thereto,  may,  in  the  common  interest  of 
preserving  the  fishery  and  preventing  conflicts  between  the  fishermen, 
require  regulation  by  some  competent  authority.    This  may  be  con- 
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ceded.  But  should  such  occasion  present  itself  to  the  common  ap- 
preciation of  the  two  Governments,  it  need  not  be  said  that  such 
competent  authority  can  only  be  found  in  a  Joint  Convention,  that 
shall  receive  the  approval  of  Her  Majesty's  Government  and  our 
own." 

I  desire  to  shorten  the  reading  of  these  documents,  and  I  pass  on 
to  the  bottom  of  p.  270 : — 

"  In  the  opinion  of  this  Government  it  is  essential  that  we  should 
at  once  invite  the  attention  of  Lord  Salisbury  to  the  question  of 
Provincial  control  over  the  fishermen  of  the  United  States,  in  their 
prosecution  of  the  privilege  secured  to  them  by  the  Treaty.  So  grave 
a  question,  in  its  bearing  upon  the  obligations  of  this  Government 
under  the  Treaty,  makes  it  necessary  that  the  President  should  ask 
from  Her  Majesty's  Government  a  frank  avowal  or  disavowal  of  the 
paramount  authority  of  Provincial  legislation  to  regulate  the  enjoy- 
ment by  our  people  of  the  inshore  fishery,  which  seems  to  be  inti- 
mated, if  not  asserted,  in  Lord  Salisbury's  note." 

Lord  Salisbury  writes  a  despatch  of  the  7th  November,  1878,  which 
will  be  found  on  p.  271  of  the  same  volume.  I  will  not  read  what 
he  says  relating  to  the  particular  occurrence,  but  in  the  third  and 
following  paragraphs  of  the  letter  will  be  found  reference  to  the 
general  question : — 

"  Apart,  however,  from  the  facts,  in  respect  to  which  there  appears 
to  be  a  material  divergence  between  the  evidence  collected  by  the 
United  States'  Government  and  that  collected  by  the  Colonial  authori- 
ties, Mr.  Evarts  takes  exception  to  my  letter  of  the  23rd  on  the  ground 
of  my  statement  that  the  United  States'  fishermen  concerned  have 
been  guilty  of  breaches  of  tiie  law.  From  this  he  infers  an  opinion 
on  my  part  that  it  is  competent  for  a  British  authority  to  pass  laws, 
in  supersession  of  the  Treaty,  binding  American  fisnermen  within 
the  three-mile  limit.  In  pointing  out  that  the  American  fishermen 
had  broken  the  law  within  the  territorial  limits  of  Her  Majesty's 
dominions,  I  had  no  intention  of  inferentially  laying  down  any 

Erinciples  of  international  law;  and  no  advantage  would,  I  think, 
B  gained  by  doing  so  to  a  greater  extent  than  the  facts  in  question 
absolutely  require. 
164  "  I  hardly  believe,  however,  that  Mr.  Evarts  would  in  dis- 

cussion adhere  to  the  broad  doctrine  which  some  portions  of 
his  language  would  appear  to  convey,  that  no  British  authority  has  a 
right  to  pass  any  kind  of  laws  binding  Americans  who  are  fishing  in 
British  waters;  for  if  that  contention  be  just,  the  same  disabflity 
applies  a  fortiori  to  any  other  Power,  and  the  waters  must  be  deliv- 
ered over  to  anarchy.  On  the  other  hand.  Her  Majesty's  Govern- 
ment will  readily  admit — what  is,  indeed,  self-evident — that  British 
sovereignty,  as  regards  those  waters,  is  limited  in  its  scope  by  the  en- 
gagements of  the  Treaty  of  Washington,  which  cannot  be  modified 
or  affected  by  any  municipal  legislation.  I  cannot  anticipate  that 
with  regard  to  these  principles  any  difference  will  be  found  to  exist 
between  the  views  of  the  two  Governments. 

"  If,  however,  it  be  admitted  that  the  Newfoundland  Legislature 
have  the  right  of  binding  Americans  who  fish  within  their  waters  by 
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any  laws  which  do  not  contravene  existing  Treaties,  it  must  further 
be  conceded  tliat  the  duty  of  determining  the  existence  of  any  such 
contravention  must  be  undertaken  by  the  Governments,  and  cannot 
be  remitted  to  the  discretion  of  each  individual  fisherman.  For  such 
a  discretion,  if  exercised  on  one  side  can  hardly  be  refused  on  the 
other.  If  any  American  fisherman  may  violently  break  a  law  which 
he  believes  to  be  contrary  to  Treaty,  a  Newfoundland  fisherman  may 
violently  maintain  it  if  he  believes  it  to  be  in  accordance  with  Treaty. 
As  the  points  in  issue  are  frequently  subtle,  and  require  considerable 
legal  knowledge,  nothing  but  conlusion  and  disorder  could  result 
from  such  a  mode  of  deciding  the  interpretation  of  the  Treaty. 

"  Her  Majesty's  Government  prefer  the  view  that  the  law  enacted 
by  the  Legislature  of  the  country,  whatever  it  may  be,  ou^ht  to  be 
obeyed  by  natives  and  foreigners  alike  who  are  sojourning  within  the 
territorial  limits  of  its  jurisdiction;  but  that  if  a  law  has  inadver- 
tently been  passed  which  is  in  any  degree  or  respect  at  variance  with 
rights  conferred  on  a  foreign  Power  by  Treaty,  the  correction  of  the 
mistake  so  committed,  at  the  earliest  period  after  its  existence  shall 
have  been  ascertained  and  recognized,  is  a  matter  of  international 
obligation. 

"It  is  not  explicitly  stated  in  Mr.  Evart's  despatch  that  he  con- 
siders any  recent  Acts  of  the  Colonial  Legislature  to  be  inconsistent 
with  the  rights  acquired  by  the  United  States  under  the  Treaty  of 
Washin^on.  But  if  that  is  the  case.  Her  Majesty's  Government  will, 
in  a  friendly  spirit,  consider  any  representations  he  may  think  it 
right  to  make  upon  the  subject,  with  the  hope  of  coming  to  a  satisfac- 
tory understanaing." 

On  p.  272  there  will  be  found  the  beginning  of  a  very  long  letter 
from  Mr.  Evarts  to  the  American  Minister.  I  hope  most  materially 
to  shorten  the  reading  of  that  letter.  If  the  Court  desire  it,  I  will 
begin  it  now,  but  I  am  in  the  hands  of  the  Court  as  to  whether  I  shall 
do  so  now  or  this  afternoon. 

The  President:  If  you  are  not  too  tired,  the  Court  would  be 
pleased  to  have  you  continue  for  a  little  time. 

Sir  Robert  Finlay  :  I  am  not  tired. 

It  is  a  very  long  letter,  beginning  on  p.  272.  I  will  leave  out  a 
great  deal  that  there  is  in  the  letter,  which  recites  the  facts. 

At  p.  275,  after  having  dealt  with  the  facts  and  the  terms  of  the 
treaty  and  the  Newfoundland  legislation,  Mr.  Evarts  goes  on,  thus: — 

"  It  seems  scarcely  necessary  to  do  more  than  place  the  provisions 
of  the  treatv  and  the  provisions  of  these  laws  in  contrast,  and  apply 
the  principle,  so  precisely  and  justly  announced  by  Lord  Salisbury 
as  self-evident, '  That  British  sovereignty,  as  regards  these  waters,  is 
limited  in  its  scope  by  the  engagements  of  the  Treaty  of  Washington, 
which  cannot  be  modified  or  affected  by  any  municipal  legislation.' 
For  it  will  not  be  denied  that  the  Treaty  privilege  of  '  taking  fish  of 
every  kind,  except  shell-fish,  on  the  sea-coast  and  shores,  in  the  bays, 
harlJours,  and  creeks  '  of  Newfoundland,  is  both  seriously  '  modified  I 
and  injuriously  affected,  by  '  municipal  legislation,'  which  closes  sucH 
fishery  absolutely  for  seven  months  of  the  year,  prescribes  a  special 
method  of  exercise,  forbids  exportation  for  five  months,  and  in  cer- 
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tain  localities  absolutely  limits  the  three-mile  area  which  it  was  the 
express  purpose  of  the  Treaty  to  open. 

"  But  this  is  not  all.  When  the  Treaty  of  1871  was  negotiated,  the 
British  Government  contended  that  the  privilege  extended  to  United 
States  fishermen  of  free  fisliing  within  the  three-mile  territorial  limit 
was  so  much  more  valuable  than  the  equivalent  offered  in  the  Treaty 
that  a  money  compensation  should  be  added  to  equalize  the  exchange. 
The  Halifax  Commission  was  appointed  for  the  special  purpose  of 
determining  that  compensation,  and,  in  order  to  do  so,  instituted  an 
exhaustive  examination  of  the  history  and  value  of  the  Colonial 
fisheries,  including  the  herring  fishery  of  Newfoundland.  Before, 
that  Commission,  the  United  States  Government  contended  that  the 
frozen  herring  fishery  in  Fortune  Bay,  Newfoundland,  the  very 
fishery  now  under  discussion,  was  not  a  fishery,  but  a  traffic;  that 
the  United  States  vessels  which  went  there  for  herring  always  took 
out  trading  permits  from  the  United  States  custom-houses,  which 
no  other  fishermen  did;  that  the  herring  were  caught  by  the  natives 
in  their  nets  and  sold  to  the  vessels,  the  captains  of  which  froze  the 
herring  after  purchase,  and  transported  them  to  market;  and  that, 
consequently,  this  was  a  trade,  a  commerce  beneficial  to  the  New- 
foundlanders, and  not  to  be  debited  to  the  United  States  account  of 
advantages  gained  by  the  treaty.  To  this  the  British  Government 
replied,  that  whatever  the  character  of  the  business  had  been,  the 
treaty  now  gave  the  United  States  fisheimen  the  right  to  catch  as 
well  as  purchase  herring;  that  the  superior  character  of  the  United 
States  vessels,  the  larger  capacity  and  more  efficient  instrumentality 
of  the  seines  used  by  the  United  States  fishermen,  together 
155  with  their  enterprise  and  energy,  would  all  induce  the  United 
States  fishermen  to  catch  herring  for  themselves,  and  thus  the 
Treaty  gave  certain  privileges  to  the  United  States  fishermen  which 
inflicted  upon  the  original  proprietor  a  certain  amount  of  loss  and 
damage,  from  this  dangerous  competition,  which,  in  justice  to  their 
interests,  required  compensation.  The  exercise  of  these  privileges, 
therefore,  as  stated  in  the  British  Case,  as  evidenced  in  the  British 
testimony,  as  maintained  in  the  British  argument,  for  which  the 
British  Government  demanded  and  received  compensation,  is  the 
British  construction  of  the  extent  of  the  liberty  to  fish  in  common, 
guaranteed  by  the  Treaty. 

"  Mr.  Whiteway,  then  Attorney-General  .of  Newfoundland,  and 
one  of  the  British  Counsel  before  the  Commission,  said  in  his 
argument : 

"  'And  now  one  word  with  regard  to  the  winter  herring-fishery  in 
Fortune  Bay.  It  appears  that  from  forty  to  fifty  United  States 
vessels  proceed  there  between  the  months  of  November  and  February, 
taking  from  thence  cargoes  of  frozen-herring  of  from  500  to  800  or 
1,000  Darrels.  According  to  the  evidence,  these  herrings  have  hitherto 
generally  been  obtained  by  purchase.  It  is  hardly  possible,  then,  to 
conceive  that  the  Americans  will  continue  to  buy,  possessing,  as  they 
now  do,  the  right  to  catch.' 

"  The  British  Case  states  the  argument  as  to  the  Newfoundland 
fisheries  in  the  following  language : — " 

Then  follows  a  long  passage  from  the  Case  of  the  British  Govern- 
ment before  the  Halifax  Commission,  wliich  I  have  already  read  to 
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the  Court,  and  which  wiU  be  found  at  pp.  550  and  551  of  the  Ap- 
pendix to  the  Counter-Case  of  the  United  States.  That  runs  on  down 
to  near  the  bottom  of  p.  276.    Then  Mr.  Evarts  proceeds : — 

"And  in  the  reply  of  the  British  Government,  referring  to  the  same 
Newfoundland  fisheries,  is  the  following  declaration : — 

"  ^As  regards  the  herring  fishery  on  Sie  coast  of  Newfoundland,  it 
is  availed  of,  to  a  considerable  extent,  by  the  United  States  fisher- 
men, and  evidence  will  be  adduced  of  large  exportations  of  them  in 
American  vessels,  particularly  from  Fortune  Bay  and  the  neighbour- 
hood, both  to  European  and  their  own  markets. 

" '  The  presence  of  United  States  fishermen  upon  the  Coast  of  New- 
foundlana,  so  far  from  being  an  advantage,  as  is  assumed  in  the 
answer,  operates  most  prejudicially  to  Newfoundland  fishermen. 
Bait  is  not  thrown  overboard  to  attract  the  fish,  as  asserted,  but  the 
United  States  bank  fishing  vessels,  visiting  the  coast  in  such  large 
numbers  as  they  do,  for  the  purpose  of  obtaining  bait,  sweep  the 
coast,  creeks,  and  inlets,  thereby  diminishing  the  supply  of  bait  for 
local  catch,  and  scaring  it  from  the  grounds,  where  it  would  other- 
wise be  an  attraction  tor  cod.' " 

Then  Mr.  Evarts  proceeds  with  the  following  paragraph,  which 
is  the  last  that  I  shall  think  it  necessary  to  read  in  this  letter : — 

"  In  support  of  these  views,  the  most  abundant  testimony  was  pro- 
duced by  the  British  Gipvernment,  showing  the  extent  of  the  United 
States  herring  fishery,  the  character  and  construction  of  the  seines 
used,  the  time  when  the  vessels  came  and  left,  and  the  employment  of 
tiie  native  fishermen  by  the  United  States  vessels.  And  it  follows 
unanswerably  that  upon  the  existence  of  that  fishery  between  the 
monthsof  October  and  April  (the  very  time  prohibited  by  the  Colonial 
law),  and  upon  the  use  of  just  such  seines  as  were  used  by  the  com- 

J>lainants  in  this  case  (the  very  seines  forbidden  by  the  Colonial 
aw),  and  because  the  increasing  direct  fishery  of  the  United  States 
vessels  was  interfering  with  native  methods  and  native  profits,  the 
British  Government  demanded  and  received  compensation  for  the  dam- 
ages thus  alleged  to  proceed  from  '  the  liberty  to  take  fish  of  every 
kmd '  secured  by  the  Treaty.  This  Government  cannot  anticipate  that 
the  British  Government  will  now  contend  that  the  time  and  the 
method  for  which  it  asked  and  received  compensation  are  forbidden 
by  the  terms  of  the  very  Treaty  under  which  it  made  the  claim  and 
received  the  payment.  Indeed,  the  language  of  Lord  Salisburv  jus- 
tifies the  Government  of  the  United  States  m  drawing  the  conclusion 
that  between  itself  and  Her  Britannic  Majesty's  Government  there 
is  no  substantial  difference  in  the  construction  of  the  privilege  of  the 
Treaty  of  1871,  and  that,  in  the  future,  the  Colonial  regulation  of  the 
fisheries,  with  which,  as  far  as  their  own  interests  are  concerned,  we 
have  neither  right  nor  desire  to  intermeddle,  will  not  be  allowed  to 
modify  or  affect  the  rights  which  have  been  guaranteed  to  citizens  of 
the  United  States." 

Then  Mr.  Welsh  is  asked  to  bring  these  facts  before  Lord  Salis- 
bury. 

Now,  as  reference  is  made  in  this  paragraph  to  abundant  testimony 
produced  by  the  British  Government  before  the  Commission  sitting 


264  NOBTH  ATIANTIC  COAST  FI8HBBIE8  ABBITRATION. 

under  the  treaty  of  Washington,  may  I  be  allowed  to  point  out  what 
that  evidence  is? 

I  refer  to  the  British  Case  before  the  Halifax  Commission,  as  set 
out  in  the  Appendix  to  the  Counter-Case  of  the  United  States.  It 
it  to  the  British  Case  that  the  printed  Argument  refers  in  support 
of  what  they  say  about  the  position  of  Great  Britain  at  that  time. 
I  have  already  dealt  with  that  fully ;  I  will  not  go  into  it  again.  I 
took  care  to  read  every  one  of  the  passages  which  Mr.  Evarts  referf^ 
to,  and  I  am  not  going  over  that  again ;  but  in  the  paragraph  that  I 

have  just  read  he  says  "  abundant  testimony  was  produced." 
156  Now,  the  Court  will  find  that  the  only  evidence  which  the 

United  States  have  thought  it  worth  while  to  adduce  is  that 
which  is  contained  on  pp.  555-60  of  the  United  States  Counter-Case 
Appendix.  It  is  extremely  brief.  There  are  extracts  from  the 
evidence  of  two  witnesses,  Mr.  Fox  and  Mr.  Bennett;  and,  with  the 
permission  of  the  Court,  I  will  call  attention  to  the  material  portions 
of  these  extracts  for  the  purpose  of  seeing  how  far  they  lend  support 
to  the  position  assumed  by  Mr.  Evarts.  We  have  no  other  portions 
of  the  evidence  before  the  Halifax  Commission  except  what  is  printed 
here,  and  I  assume  that  if  there  were  any  other  portions  which  would 
have  lent  any  support  to  the  position  tak^n  by  the  United  States 
Government  they  would  have  inserted  them  in  their  Appendix.  They 
have  not. 

The  PfiBsmENT:  Perhaps  it  will  be  convenient  for  you,  Sir,  to  dis- 
cuss that  this  afternoon,  at  2  o'clock? 

Sir  KoBERT  FiNLAY :  Yes. 

[The  Tribunal,  at  12.7  o'clock  p.  m.,  took  a  recess  until  2  o'clock 

p.  M.] 


Afternoon  Session,  Monday,  June  13,  1910.  2  p.  m. 

Sir  Robert  Finlay  (resuming) :  I  had  called  the  attention  of  the 
Court  before  the  adjournment  to  the  statement  made  by  Mr.  Evarts 
at  p.  276  of  the  Appendix  to  the  British  Case,  near  the  foot  of  the 
page,  with  regard  to  the  evidence  called  before  the  Halifax  Com- 
mission. 

Now,  the  only  portions  of  the  evidence  which  have  been  added  to 
the  British  Case  in  the  Appendix  to  the  United  States  Counter-Case 
will  be  found  at  pp.  565-60  of  the  Appendix  to  the  United  States 
Counter-Case.  There  are  extracts  from  the  evidence  of  two  witnesses 
from  Newfoundland  and  one  from  the  Magdalen  Islands.  I  shall 
very  shortly  refer  to  them  without  reading  them  in  extenso^  merely 
for  the  purpose  of  showing  that  their  evidence  contains  nothing  to 
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support  the  charge  made  against  the  British  Government  of  having 
assumed  an  attitude  at  that  time  inconsistent  with  that  now  adopted. 

At  p.  555  there  is  the  evidence  of  Mr.  Fox,  Collector  of  Customs  at 
Amherst  Harbour,  Magdalen  Islands.  He  states  that  he  has  a  record 
of  the  shipping  that  enters  Amherst  Harbour,  and  gives  a  list  of 
American  vessels. 

Then  at  the  bottom  of  p.  555  he  is  asked,  ^'  What  is  the  practice 
of  these  vessels  when  they  come  into  the  harbour  and  frequent  the 
Magdalen  Islands  ?  "   He  says : — 

"  A.  They  fish  with  seines  near  the  shore. 

"  Q.  How  far  from  the  shore? — A.  On  the  shore;  all  the  fish  are 
near  the  shore. 

"  ^.  Have  they  landed  during  and  since  1854? — A.  They  have 
always  pursued  the  same  manner  of  fishing. 

"  Q.  And  landed?— il.  Yes. 

'^  Q.  Could  they  take  the  fish  in  seines  near  the  shore  without  land- 
ing?— A.  Not  about  our  way. 

^^  ^.  As  a  matter  of  fact,  do  they  ever  seine  except  from  the 
shore? — A.  They  fish  with  purse  seines  outside. 

^'  Q.  But  as  matter  of  fact,  do  they  seine  within  the  three  mile 
limit  except  from  the  shore? — A.  No. 

"  Q.  They  seine  from  the  shore  altogether  ? — A.  Yes. 

"  Q.  Before  the  ratification  of  the  Treaty  of  Washington,  when- 
ever they  took  fish  inshore,  what  did  they  do  with  them? — A.  The 
seines  were  hauled  near  the  shore;  the  boats  were  loaded  from  the 
seine,  and  the  fish  were  taken  on  board  the  vessel,  where  they  were 
salted. 

"C'.They  did  not  take  the  fish  from  the  shore  themselves? — A. 
The  seine  is  hauled  to  the  shore." 

That  contains  no  support  whatever  for  the  statement  that  the 
British  Government  were  putting  forward  the  case  that  the  American 
fishermen  would  be  exempt  from  regulations.  It  relates  to  seining, 
and  seining,  as  I  have  repeatedly  pointed  out,  is  only  prohibited  at 
certain  times  and  in  certain  ways. 

Then  there  follow  extracts  from  the  evidence  of  two  witnesses  who 

are  called  from  Newfoundland.    The  first  is  Mr.  Bennett,  Judge  of 

the  District  Court  at  Harbour  Grace,  Newfoundland.    He  says  he 

has  a  thorough  knowledge  of  the  fisheries  at  the  island.    Then  on 

p.  557  he  is  asked : — 

157  "  Q.  What  fisheries  exist  on  the  coast  of  Newfoundland  ? — 

A.  The  cod,  salmon,  herring,  halibut,  turbot,  and  seal  fisheries. 

"  ^.  Are  not  caplin  and  squid  caught  there? — A,  Yes;  and  there 
are  a  number  of  other  species  of  fish  which  are  sometimes  taken  for 
bait 

"  Q,  Herring,  caplin,  and  squid  are  the  fish  which  are  usually  used 
for  bait? — A.  Yes;  some  fishermen  use  shell-fish,  but  this  is  very 
rarely  done." 
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Then  he  is  asked  to  look  at  the  map.    Then — 

"  Q,  Between  Quirpon  and  Cape  John  lies  the  part  of  the  coast 
along  which,  I  believe,  the  French  and  English  enjoy  concurrent 
right  to  fish,  and  where,  under  the  Washington  Treaty,  the  Americans 
have  a  right  to  fish? — A.  Yes. 

"  Q.  And  the  Washington  Treaty  gave  to  the  Americans  the  priv- 
ilege of  fishing  from  Rameaux  eastwardly  to  Cape  Race,  and  thence 
north  to  Quirpon? — A.  Yes. 

"  Q.  So  that,  on  this  portion  of  the  coast,  from  Cape  Ray  by  Quir- 
pon to  Cape  John,  the  Americans,  English,  and  French,  have  now 
concurrent  right  to  fish,  and  the  Americans  and  English  on  the 
remainder  of  the  coast? — A,  Yes." 

"C.  By  the  Washington  Treaty  the  Americans  have  concurrent 
right  with  the  English  to  fish  on  that  portion  of  the  coast? — A. 
Yes ;  and  on  the  whole  of  the  coast." 

Then  to  Mr.  Whiteway : — 

"  Q.  Now.  with  regard  to  the  western  coast  of  the  island  over 
which  the  Americans  prior  to  the  Washington  Treaty  enjoyed  the 
privilege  of  fishing,  that  is  from  Ramea  Ifelands  to  Cape  Ray  and 
from  thence  to  Quirpon,  is  that  suitable  as  a  basis  for  carrying  on 
the  bank  or  deep-sea  fishing? — A,  Only  to  a  limited  extent.  The 
bait  would  not  be  found  at  sul  seasons  of  the  year  at  that  part  of  the 
coast." 

That  contains  nothing  bearing  on  the  point. 

Then  Mr.  Killigrew,  who  was  a  native  of  New  Brunswick,  but 
came  to  Newfoundland  when  he  was  a  boy,  is  called.  He  was  in  the 
office  of  a  merchant,  and  refers  to  the  manner  in  which  dealers  car- 
ried on  their  business.    At  the  middle  of  p.  558 : — 

"C*  What  business  was  the  firm  doing? — A.  It  was  largely  en- 
gaged in  supplying  for  the  fisheries. 

"  Q,  Did  they  own  boats  themselves? — A,  Yes. 

"  Q.  And  they  employed  men  and  supplied  stores? — A.  Yes,  they 
supplied  stores. 

"  Q.  Did  they  employ  men  themselves? — A,  The  men  were  shipped 
in  their  office  to  prosecute  the  fisheries.  We  had  our  regular  shipping- 
papers  drawn  out. 

"  Q.  Did  they  have  a  shipping-office  or  merely  ship  the  men  they 
employed? — A.  They  had  no  shipping-office;  it  is  all  done  in  the 

merchant's  office The  large  dealers  would  represent  him  in 

selecting  men,  and  he  would  bring  them  into  the  office  and  they  would 
be  shipped. 

"  Q.  They  would  be  engaged  to  fish  for  the  season  ? — A.  Yes. 

^A.  A  man  was  generally  shipped  to  the  master  of  the  boat,  not 
naming  the  boat,  but  naming  the  master." 

This  relates  to  the  practice  of  employing  Newfoundlanders  to 
prosecute  the  fisheries  on  behalf  of  the  masters  of  the  American  ves- 
sels. 
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Then  on  p.  559 : — 

"^.  Then  you  sold  to  these  fishermen  their  provisions,  the  neces- 
saries of  life  for  their  families,  while  they  were  gone,  didn't  you  ? — 
^.  To  a  limited  extent  that  is  true,  but  the  planter  generally  took 
charge  of  that  part. 

"^.  How  do  you  mean? — A.  He  superintended  it.'' 

Then  he  went  to  another  firm,  he  says  (one-third  from  the  bottom 
of  p.  559),  and  started  on  his  own  account  twenty-five  years  ago. 
He  says  he  had  not  fished  himself,  except  for  pleasure;  p.  560: — 

"^.  And  you  think  the  fishermen  are  better  off  serving  the  mer- 
chants in  that  way  than  they  would  be  if  they  undertook  to  fish  for 
themselves? — A.  Well,  they  get  advances  that  enable  them  to  begin, 
which  they  would  be  deprivedof  otherwise.  I  don't  think  they  would 
be  as  well  off  without  as  they  are  with  them." 

That  relates  merely  to  the  advantages  to  the  Newfoundland  fisher- 
men of  being  employed  in  this  way. 

So  that  I  submit  with  very  great  respect  to  the  printed  Argument 
for  the  United  States,  and  to  the  despatch  of  Mr.  Evarts  upon  which 
I  am  now  commenting,  that  as  soon  as  this  charge  against  the  British 
Government  is  tested  with  reference  to  the  evidence,  it  falls  to  pieces 

altogether. 
158  Then  the  next  despatch  to  which  I  call  attention  is  one  in 

the  Appendix  to  the  United  States  Case  at  p.  ^73.  It  is  not 
printed  in  the  British  Appendix  for  some  reason.  I  refer  to  the 
second  volume  of  the  Appendix  to  the  United  States  Case  at  p.  673, 
and  I  cite  it  for  the  sake  of  the  statement  made  at  the  bottom  of 
p.  673  and  the  top  of  p.  674,  as  to  what  the  United  States  position  on 
this  point  is.  The  paragraph  begins  one-third  from  the  foot  of 
p.  673:— 

"  It  is  quite  possible  that  some  of  our  fishermen  may  wish  to  be 
advised  as  to  the  course  which  the  Government  thinks  them  justified 
in  taking  should  the  local  authorities  assume  to  interfere  with  them 
in  the  peaceable  pursuit  within  the  three-miles  line  of  their  fishing 
methods  and  the  use  of  their  seines  and  fishing-tackle.  This  inter- 
ference, if  attempted,  will  doubtless  be  based  upon  the  local  le^sla- 
tion  of  the  Provinces  regulatinj^  the  fisheries  on  their  coast  within 
the  three-miles  line.  In  the  view  of  this  Government,  these  local 
regulations  are  incompetent  to  curtail  or  control  the  participation  of 
our  fishermen,  as  accorded  by  the  Treaty  of  Washington  in  their 
inshore  fisheries.  So  long  as  our  fishermen  use  methods  and  appa- 
ratus in  their  judgment  adapted  to  catchinjr  the  fish  in  the  most 
efficient  and  most  profitable  manner  to  the  industry  they  are  pur- 
suing, to  wit,  fishing  from  vessels  manned  and  fitted  from  our  ports, 
and  seeking  profit  tnerefrom,  and  so  long  as  they  do  not  molest  the 
provincial  fishermen,  pursuing  their  own  methods  in  their  equal 
right,  this  government  regards  our  fishermen  as  within  the  Treaty 
right  and  under  no  necessity  of  conforming,  either  in  regard  to  days 
or  seasons,  or  apparatus,  to  the  prescriptions  of  the  local  regulations 
of  the  provinces. 
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"  You  will,  however,  be  careful  to  make  our  fishermen  understand 
that  they  are  not  to  resist  the  lawful  authorities  in  any  legal  or  judi- 
cial process  or  proceedings  which  may  be  taken  against  them  in  main- 
tenance of  these  local  laws.  Taking  care  to  preserve  due  evidence  of 
this  interruption  of  their  rights  and  of  the  loss  and  damage  thus 
occasioned  them,  for  the  vindication  of  their  rights  and  the  redress 
of  their  grievances,  they  will  leave  to  their  government  the  proper 
representation  to  the  British  Government  to  secure  indemnity  ror  the 
past  and  the  prevention  of  future  injuries." 

I  venture  to  call  the  attention  of  the  Court  to  that  statement  by 
Mr.  Evarts  of  what  the  position  assumed  by  the  United  States  Gov- 
ernment really  leads  to.  It  is,  that  the  American  fishermen  are  at 
liberty  to  use  any  miBthods,  any  apparatus  in  their  judgment  adapted 
to  catching  the  fish  in  the  most  efficient  and  most  profitable  manner, 
and  are  not  subject  to  any  local  regulation  whatever. 

I  submit  that  that  is  an  extravagant  conclusion,  and  that  it  is  not 
a  construction  that  ever  could  be  put  upon  a  grant  of  this  kind,  unless 
there  were  the  most  express  words  defining  the  grant  as  being  of  that 
nature. 

It  is  now  said  that  the  United  States  Government  may  join  in  mak- 
ing regulations.  Yes;  but  they  may  not;  and  there  is  nothing  to 
compel  them  to  join  in  any  regulation. 

If  the  local  authorities  framed  regulations  which  put  the  United 
States  fishermen  at  a  disadvantage  as  compared  with  the  local  fisher- 
men, that  »vould  be  a  breach  of  the  treaty,  and  that  constitutes  an 
efficient  check  upon  unfair  legislation,  but  there  would  be  no  check 
at  all  upon  the  right  of  the  United  States  not  to  consent  to  any  joint 
regulation,  because  there  is  no  provision  in  the  treaty  that  they  shall 
join  with  His  Majesty's  Government  in  framing  such  regulations. 
So  that  I  submit  that  the  argument  of  a-  possible  abuse  of  the  power 
left  in  the  British  Government,  the  argument  which  appears  in  the 
documents  on  behalf  of  the  United  States  in  this  arbitration,  is  one 
that  is  not  well  founded.  The  fact  that  the  treaty  cannot  be  in- 
fringed, that  is  to  say,  there  can  be  no  discrimination  against  United 
States  fishermen  without  a  breach  of  the  treaty,  provides  a  check,  and 
an  effective  check. 

The  fact  that  there  is  no  means  of  compelling  consent  by  the  United 
States  Government  to  any  regulations  shows  that  the  practical  result 
of  the  doctrine  contended  for  by  the  United  States  would  bo  that 
these  fisheries,  so  far  as  the  American  Government  are  concerned, 
might  be  abandoned  to  anarchy. 

Now,  Sir,  I  pass  on  to  the  despatch  from  Lord  Salisbury,  at  p.  278 
of  the  British  Case  Appendix.  It  is  a  despatch  of  the  3rd  April, 
1880. 

I  refer  particularly  to  this  despatch  on  account  of  the  comment 
which  is  made  on  it  in  the  printed  Argument  for  the  United  States, 
pp.  79  and  80. 
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It  is  asserted  at  the  bottom  of  p.  79  and  the  top  of  p.  80  of  the 
printed  Argument  of  the  United  States  that  Lord  Salisbury  in  that 
despatch  makes  two  concessions  which  amount  to  an  admission  that 
the  United  States  Government  are  in  the  right. 

May  I  begin  to  read  in  the  paragraph  last  but  one  on  p.  79  of  the 
Argument? — 

"This  correspondence *'  (that  is,  the  correspondence  between  Lord 
Salisbury  and  Mr.  Evarts)  "  is  important  on  account  of  the  vigorous 
and  convincing  manner  in  which  Mr.  Evarts  maintained  that  Ameri- 
can fishermen,  under  the  treaty  of  1871,  were  exempt  from  limi- 
159  tations  on  their  fishery  imposed  by  Imperial  or  Uolonial  laws 
or  regulations,  and  also  on  account  oi  Lord  Salisbury's  con- 
cessions, which  were : — 

"  First.  That  British  sovereignty  over  the  inshore  fisheries  was 
limited  in  its  scope  by  the  stipulations  of  the  Treaty  of  Washington, 
which  could  not  be  modified  or  affected  by  any  local  legislation. 

"  Second.  That  the  only  laws  or  regulations,  which  the  use  of  the 
words  *  in  common '  in  the  Treaty  implied  as  binding  on  American 
fishermen,  were  those  which  were  in  existence  at  the  date  of  the 
Treaty. 

"  Either  one  of  the  concessions  made  by  Lord  Salisbury,  it  is  sub- 
mitted^ sufiicient  to  sustain  the  position  of  the  United  States  in  this 
case.  Without  admitting  the  distinction  made  by  him  in  favour  of 
laws  and  regulations  in  force  at  the  date  of  the  Treaty,  nevertheless, 
under  that  distinction,  American  fishermen  would  be  exempt  from 
limiting  regulations  of  all  kinds,  because  there  are  no  such  regula- 
tions now  in  force  which  were  in  force  at  the  date  of  the  Treaty  of 
1818." 

Now,  Mr.  President,  a  word  with  regard  to  the  first  of  these  state- 
ments which  are  attributed  to  Lord  Salisbury. 

Of  course  Lord  Salisbury  admitted,  as  the  British  Government  has 
throughout  admitted,  as  I  admitted  on  behalf  of  Canada  and  New- 
foundland on  the  first  day  of  this  hearing,  that  no  laws  can  properly 
be  passed  which  would  derogate  from  what  was  granted  by  the 
treaty,  but  the  whole  question  is:  What  was  granted  by  the  treaty? 

Was  it  a  right  to  fish  in  common  with  British  fishermen,  subject  to 
reasonable  and  proper  local  regulations?  Or,  was  it  a  right  to  fish 
on  terms  different  from  those  which  apply  to  British  fishermen,  free 
from  all  local  regulations,  and  only  subject  to  any  regulations  which 
their  own  Government  choose  to  consent  to  in  concert  with  the  British 
Government? 

I  submit  there  is  nothing  whatever  in  what  Lord  Salisbury  says  in 
the  letter,  the  material  parts  of  which  I  am  about  to  read,  which  car- 
ries this  one  single  step  beyond  the  position  which  I  have  so  defined, 
and  which  has  always  been  that  of  the  British  Government. 

The  second  statement  that  was  made  was:— 

"  That  the  only  laws  or  regulations,  which  the  use  of  the  words  *  in 
common '  in  the  Treaty  implied  as  binding  on  American  fishermen, 
were  those  which  were  m  existence  at  the  date  of  the  Treaty*'' 
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Now,  Lord  Salisbury  was  dealing  with  the  case  of  laws  which 
were  in  force  at  the  date  of  the  treaty,  and  what  he  does  say  in  the 
despatch  is,  that  no  subsequent  laws  could  be  passed  which  would 
derogate  from  the  treaty,  which  is  a  very  different  thing  from  the 
position  attributed  to  him  in  the  second  of  tliese  two  propositions  to 
which  I  have  called  attention. 

The  despatch  itself  is  at  p.  278.  He  defines  the  proposition  which 
arises,  just  below  the  middle  of  p.  278 : — 

"  Such  being  the  facts,  the  following  two  questions  arise: — 

"  1.  Have  United  States'  fishermen  the  right  to  use  the  strand  for 
purposes  of  actual  fishing? 

"  2.  Have  they  the  right  to  take  herrings  with  a  seine  at  the  season 
of  the  year  in  question,  or  to  use  a  seine  at  any  season  of  the  year  for 
the  purpose  of  barring  herrings  on  the  coast  of  Newfoundland  ? 

"  The  answers  to  the  above?  questions  depend  on  the  interpretation 
of  the  Treaties. 

"  With  regard  to  the  first  question,  namely,  the  right  to  the  strand- 
fishei-v,  I  would  observe  that  Article  1  of  the  Convention  between 
Great  Britain  and  the  United  States  of  the  20th  October,  1818, 
secured  to  citizens  of  the  United  States  the  right,  in  common  with 
British  subjects,  to  take  fish  of  every  kind  on  certain  specified  por- 
tions of  the  coast  of  Newfoundland,  and  to  use  the  shore  for  the  pur- 
poses of  purchasing  wood  and  obtaining  water ^  and  for  no  other  pur- 
pose whatever, 

"Articles  XVIII  and  XXXII  of  the  Treatj;  of  Washington  super- 
added to  the  above-mentioned  privileges  the  right  for  United  States' 
fishermen  to  take  fish  of  every  kind  (with  certain  exceptions  not  rele- 
vant to  the  present  case)  on  all  portions  of  the  coast  of  that  island, 
and  permission  to  land  for  the  purpose  of  drying  their  nets  and  curing 
their  fish, 

"  Thus,  whilst  absolute  freedom  in  the  matter  of  fishing  in  terri- 
torial waters  is  granted,  the  right  to  use  the  shore  for  four  specified 
purposes  alone  is  mentioned  in  the  Treaty  Articles  from  which  United 
States'  fishermen  derive  their  privileges,  viz.,  to  purchase  wood,  to 
obtain  water,  to  dry  nets,  and  cure  fish. 

"  The  citizens  of  the  United  States  are  thus,  by  clear  implication, 
absolutely  precluded  from  the  use  of  the  shore  in  the  direct  act  of 
catching  fish.  This  view  was  maintained  in  the  strongest  manner 
before  the  Halifax  Commission  by  the  United  States'  Agent,  who, 
with  reference  to  the  proper  interpretation  to  be  placed  on  the 
160  Treaty  stipulations,  used  the  following  language :  '  No  rights 
to  do  anything  upon  the  land  are  conferred  upon  the  citizens 
of  the  United  States  under  this  Treaty,  with  the  single  exception  of 
the  right  to  drv  nets  and  cure  fish  on  the  shores  of  the  Magdalen 
Islands,  if  we  cfid  not  possess  that  before.  No  right  to  land  tor  the 
purpose  of  seining  from  the  shore ;  no  right  to  the  "  strand  fishery  " 
as  it  has  been  called;  no  right  to  do  anything  except,  water-borne  on 
our  vessels,  to  go  within  the  limits  which  had  been  previously 
forbidden.' " 

I  do  not  think  I  need  read  further,  unless  it  is  desired  I  should,  on 
the  earlier  part  of  p.  279.  But  near  the  bottom  of  the  page  Lord 
Salisbury  goes  on : — 
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*^  In  my  note  to  Mr.  Welsh  of  the  7th  November,  1878, 1  stated  '  that 
British  sovereignty  as  regards  these  waters  is  limited  in  its  scope  bj 
the  enga^ments  of  the  Treaty  of  Washington,  which  cannot  be  modi- 
fied or  affected  by  any  municipal  legislation ' ;  and  Her  Majestjr's  gov- 
ernment fully  admit  that  United  States'  fishermen  have  the  right  of 
participation  in  the  Newfoundland  inshore  fisheries,  in  convmon  with 
British  subjects,  as  specified  in  Article  XVIII  of  that  Treaty.  But 
it  cannot  be  claimed,  consistently  with  this  right  of  narticipation  in 
common  with  the  British  fishermen,  that  the  United  States'  fishermen 
have  any  other,  and  still  less  that  they  have  greater,  rights  than  the 
British  fishermen  had  at  the  date  of  tne  Treaty. 

"  If,  then,  at  the  date  of  the  signature  of  the  Treaty  of  Washing- 
ton certain  restraints  were  by  the  municipal  law  imposed  upon  the 
British  fishermen,  the  Unitea  States'  fishermen  were,  by  the  express 
terms  of  the  Treaty,  equally  subjected  to  those  restraints;  and  the 
obli^tion  to  observe,  in  common  with  the  British,  the  then  existing 
local  laws  and  regulations  which  is  implied  by  the  words  '  in  com- 
mon '  attached  to  the  United  States'  citizens  as  soon  as  they  claimed 
the  benefit  of  the  Treaty. 

"That  such  was  the  view  entertained  by  the  Government  of  the 
United  States  during  the  existence  of  the  Keciprocity  Treaty,  under 
which  United  States^  fishermen  enjoyed  precisely  the  same  rights  of 
fishing  as  they  do  now  under  the  Treaty  of  Washington,  is  proved 
conclusively  by  the  Circular  issued  on  the  28th  Mardi,  1856,  to  the 
Collector  of  Customs  at  Boston,  which  so  thoroughly  expressed  the 
views  of  Her  Majesty's  Government  on  this  point  that  I  quote  it 
here  in  extenso : — 

I  have  already  read  that  circular,  and  I  shall  resist  the  temptation 
of  reading  it  again,  although  it  is,  as  Lord  Salisbury  says,  an  exact 
expression  of  the  position  of  the  British  Government.  Lord  Salis- 
bury goes  on,  at  the  top  of  p.  280 : — 

"  I  have  the  honour  to  enclose  a  copy  of  the  Act  passed  by  the  Colo- 
nial Legislature  of  Newfoundland,  on  the  27th  March  1862,  for  the 
protection  of  the  herring  and  salmon  fisheries." 

Then  he  states  what  the  first  section  of  the  Act  prohibits — ^the  use 
of  seines  from  October  to  April,  and  the  use  of  seines  at  any  time  for 
the  purpose  of  barring  herring. 

"  These  regulations,  which  were  in  force  at  the  date  of  the  Treaty 
of  Washington,  were  not  abolished,  but  confirmed  by  the  subsequent 
statutes,  and  are  binding  under  the  treaty  upon  the  citizens  or  the 
United  States  in  common  with  British  sulijects." 

Then  I  pass  over  the  paragraphs  which  follow,  and  read  the  last 
paragraph  of  this  despatch : — 

"  Mr.  Evarts  will  not  require  to  be  assured  that  Her  Majesty's  Gov- 
ernment, while  unable  to  admit  the  contention  of  the  Unitea  States' 
Government  on  the  present  occasion,  are  fully  sensible  of  the  evils 
arising  from  any  dinerence  of  opinion  between  the  two  governments 
in  regard  to  the  fishery  rights  of  their  respective  subjects.  They  have 
always  admitted  the  incompetence  of  the  Colonial  or  the  Imperial 
Legislature  to  limit  by  subsequent  legislation  the  advantages  secured 
by  Treaty  to  the  subjects  of  another  Power.    If  it  should  be  the 
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opinion  of  the  Government  of  the  United  States  that  any  Act  of  the 
Colonial  Legislature  subsequent  in  date  to  the  Treaty  of  Washington 
has  trenched  upon  the  rights  enjoyed  by  the  citizens  of  the  United 
States  in  virtue  of  that  instrument,  Her  Majesty's  Government  will 
consider  any  communication  addressed  to  them  in  that  view  with  a 
cordial  and  anxious  desire  to  remove  all  just  grounds  of  complaint." 

Judge  Gray  :  May  I  ask  a  question.  Sir  Robert,  for  my  own  infor- 
mation, without  expressing  any  opinion — for  I  entertain  no  opinion 
about  it — ^but  to  have  the  benefit  of  your  comment:  is  there  not  an 
implication,  in  the  language  last  quoted  from  Lord  Salisbury  as  well 
as  in  the  former  language  on  p.  279,  where  he  speaks  of  the  obliga- 
tions of  the  United  States  fishermen  to  observe  the  then  existing  local 
laws,  that  they  were  exempt  from  any  subsequent  laws  that  limited 
in  any  way  the  liberty  granted  by  the  treaty  to  fish  t 

Sir  Eobert  Finlay  :  That  they  were  exempt  from  any  subsequent 
law? 

Judge  Gray  :  From  any  subsequent  law,  yes. 
161  Sir  Robert  Finlay  :  Well,  I  confess  that  there  may  appear, 

on  the  face  of  that  letter,  to  be  an  idea  of  that  kind  conveyed ; 
but  Lord  Salisbury  could  not  have  intended  to  convey  any  such  idea, 
as  I  hope  I  shall  be  able  to  establish  by  argument.  The  whole  matter 
is  set  absolutely  right  in  a  despatch  of  Lord  Granville's  to  which  I 
shall  come  in  the  course  of  a  few  minutes,  where  he  lays  down  the 
true  principle  for  which  I  contend.  And  whatever  use  might  be 
made  of  some  expressions  in  that  despatch  of  Lord  Salisbury's,  I  sub- 
mit that  it  is  beyond  contest  that,  with  regard  to  subsequent  as  with 
regard  to  existing  legislation,  the  only  question  which  can  arise  is 
whether  it  is  a  reasonable  regulation  in  the  interests  of  the  fishermen. 
If  it  were  something  beyond,  something  that  discriminated  against 
the  United  States  fishermen,  then  it  would  be  in  violation  of  the 
treaty,  and  would  be  ground  for  diplomatic  representations  that  the 
law  should  be  repealed.  But  if  any  language  in  this  despatch  can 
be  made  to  bear  the  meaning  that  subsequent  laws  regulating  the 
fishery  could  not  be  passed,  I  submit  that  it  is  a  meaning  which  can- 
not be  attributed  to  His  Majesty's  Government,  because  it  is  at  vari- 
ance with  the  position  which  has  been  consistently  maintained,  and 
which  is  nowhere  more  clearly  stated  than  in  Lord  Granville's 
despatch.  I  perfectly  admit,  Sir,  that  there  are  expressions  in  that 
letter  which  lend  themselves  to  such  a  use  of  the  despatch,  but  I 
submit  that  it  is  not  a  use  of  the  despatch  which  ought  to  be  made, 
because,  after  all.  Lord  Salisbury  was  dealing  with  the  question  of 
existing  regulations,  and  he  emphasizes,  it  may  be  said  unduly,  the 
fact  that  these  regulations  existed  when  the  treaty  was  made.  But 
I  submit  that  it  is  impossible  to  say  that  subsequent  rules  may  not 
be  made  so  long  as  they  are  reasonable  rules  for  the  purpose  of  regu- 
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lating  the  fishery.  That  is  my  answer  to  the  question  which  you  have 
been  good  enough,  Sir,  to  put  to  me. 

Now,  on  p.  280,  the  Court  will  find  a  despatch  from  Mr.  Evarts, 
dated  the  17th  May,  1880.  It  is  a  very  long  despatch.  I  have  already 
read  some  parts  of  it,  at  p.  283,  where  he  attempts  to  get  rid  of  the 
eflFect  of  the  Marcy  Circular,  and  I  made  my  comments  upon  that 
passage  at  the  middle  of  p.  283,  and  shall  not  think  of  repeating  them. 
They  are  in  the  memory  of  the  Court,  and  I  submit  that  the  attempt 
to  get  rid  of  the  Marcy  circular  is  one  that  completely  fails. 

Then,  on  p.  285,  he  goes  on  to  discuss  the  mutual  concessions  made 
by  the  two  Governments,  and  the  way  in  which  the  matter  was 
treated  in  the  Halifax  Arbitration.  At  the  middle  of  p.  285  occurs 
this  passage: — 

''This  transaction  antedates  the  present  disputation,  and  brings 
the  two  Governments  together  in  a  computation  before  the  Halifax 
Commission  of  the  nature,  extent,  and  benefit  of  the  inshore  provin- 
cial fishery. 

"The  considerations  for  the  British  concession  were  threefold: 
First,  an  equivalent  fishery  concession  on  our  own  coasts;  second,  ex- 
emption of  provincial  fish  products  from  duties,  or  the  concession  of 
our  free  market;  third,  sucn  supplemental  money  payment  as  the  na- 
ture, extent,  and  value  of  the  British  fishery  concession,  in  the  judg- 
ment of  the  Halifax  Commission,  would  warrant  or  require.  It 
would  be  enough  to  say  that  the  present  pretensions  of  the  British 
Government  in  reduction  of  the  grant  were  not  presented  in  deprecia- 
tion of  the  price  we  were  to  pay,  nor  was  any  subjection  of  the  nat- 
ural fishery  to  political  or  municipal  disparagement  advanced  by  us 
in  reduction  of  the  money  value  with  which  we  were  to  be  charged. 
But  the  British  and  provmcial  Governments  are  precluded  from  the 
present  pretensions,  not  bv  silence  alone  as  to  these  latent  limitations 
and  incumbrances  upon  the  grant  when  its  price  was  being  adjusted 
by  the  Halifax  Award." 

Pausing  there  for  one  moment.  Sir,  if  the  case  of  the  British  Gov- 
ernment had  been  that  the  United  States  fishermen  enjoyed  the  right 
of  fishing  free  from  all  restraint,  and  free  from  aU  regulation,  while 
the  British  fisfiermen  were  subject  to  the  local  laws  and  regulations, 
surely,  sir,  you  would  have  found  in  the  British  Case  that  point  put 
as  swelling  the  damages.  You  do  not  find  it.  On  the  contrary,  you 
find  reference  made  to  the  measures  by  way  of  protection  of  the  fish- 
eries which  were  taken  by  the  Canadian  and  Newfoundland  Govern- 
ments, and  the  necessity  for  an  increase  of  the  staff,  in  view  of  the 
increased  number  of  fishermen  under  the  treaty.  If  the  British  Gov- 
ernment had  been  assuming  that  attitude,  which  is  now  attributed  to 
them,  they  most  certainly  would  have  put  the  point.  They  did  not 
put  it.  The  fact  that  they  did  not  put  it  shows  they  were  not  assum- 
ing that  attitude. 
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Then  Mr.  Evarts  goes  on : — 

"  The '  Case '  of  the  British  Government  presents,  in  the  most  open 
and  unequivocal  terms,  the  measure  of  the  grant  in  the  sense  both  of 
benefit  to  the  United  States  and  of  injury  to  the  provincial  fishermen. 
The  conduct  of  the  contention  throughout  maintained  the  freedom  of 
the  fishery  to  the  methods  and  occasions  of  our  fishing  enterprise  and 
skiU,  and  insisted  upon  the  right  accorded  (which  might  exhaust 

and  destroy  the  fisheries  so  as  to  depreciate  their  benefit  to 
162      the  coast  population  even  beyond  the  Treaty  period),  and  not 

its  actual  exercise  by  our  fishermen  as  the  standard  of  estimate 
by  which  our  money  payment  was  to  be  fixed." 

I  have  gone  through  the  whole  of  the  Case  of  the  British  Grovem- 
ment,  and  I  say  that  that  statement  is  not  borne  out  by  what  is  con- 
tained in  the  British  Case.  The  British  Case  refers  to  the  freedom 
of  fishing  granted  to  the  United  States  fishermen  in  the  sense  that 
that  liberty  is  accorded  along  the  whole  extent  of  the  coasts,  and 
has  the  valuable  supplement  of  the  right  to  use  the  shores  for  drying 
and  curing  fish ;  but  it  does  not  contain  one  word  to  the  effect  that 
it  was  a  freedom  from  restraint  in  the  way  of  reasonable  regulation. 
On  the  contrary,  express  reference  is  made  to  the  measures  taken  for 
the  protection  of  the  fisheries. 

Then  Mr.  Evarts  goes  on  to  quote  a  passage  from  the  case  of  Her 
Majesty's  Government  before  the  Halifax  Commission.  I  am  not 
going  to  read  it  again.  I  read  the  whole  of  it  when  I  read  the  British 
Case,  as  quoted  in  the  Counter-Case  Appendix  of  the  United  States. 
The  passage  which  begins  near  the  bottom  of  p.  285  will  be  found  at 
p.  538  of  the  Appendix  to  the  Coimter-Case  of  the  United  States. 
I  have  read  the  whole  of  it.  Then  he  again  quotes  the  passage  on 
p.  286,  with  regard  to  the  formation  of  fishing  establishments,  which 
I  have  read,  and  as  to  Newfoundland,  the  passage  which  is  on  p. 
546,  and  the  following  pages  of  the  Appendix  to  the  United  States 
Counter-Case,  which  I  have  called  to  the  attention  of  the  Court — 
particularly  to  the  passage  on  p.  549.  I  have  read  every  word  of 
what  Mr.  Evarts  quotes,  and  I  am  not  going  to  read  it  again.  Then, 
at  p.  288,  Mr.  Evarts  goes  on  to  say : — 

"  It  forms  no  part  of  my  purpose  in  this  Report  to  adduce  in  argu- 
ment or  proof  the  manifold  supports  to  the  view  now  presented 
which  the  record  of  the  diplomatic  history  of  the  fishery  negotiations 
between  the  two  countries  or  the  documents  and. proceedings  of  the 
Halifax  Commission  contain.  It  is  very  apparent  throughout  them 
both  that  the  obliteration  of  the  sea-line  of  demarcation  between  the 
rights  of  our  fishermen  and  those  of  British  fishermen  we  regarded 
of  principal  value  as  removing  the  sources  of  irritation  between 
them  and  possible  occasions  of  controversy  and  estrangement  between 
the  two  nations." 

I  do  not  think  I  need  really  read  the  rest  of  this  despatch.  It  con- 
tains nothing  that  I  have  not  already  dealt  with,  in  commenting  upon 
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the  passages  which  I  have  already  cited,  or  on  the  argument  con- 
tained in  the  documents  filed  in  this  arbitration  on  behalf  of  the 
United  States. 

Lord  Granville  writes  a  despatch  soon  after,  on  the  27th  October, 
1880.  It  is  in  the  same  year.  Mr.  Evarts'  despatch  was  in  May,  and 
Lord  Granville  writes,  on  the  27th  October,  1880,  a  despatch  to  which 
I  call  the  particular  attention  of  the  Court.  He  says: —  [British 
Case,  Appendix,  p.  289.] 

"Her  Majestj^'s  Government  have  carefully  considered  the  cor- 
respondence which  has  taken  place  between  their  predecessors  and  the 
Government  of  the  United  States  respecting  the  disturbance  which 
occurred  at  Fortune  Bay  on  the  6th  January,  1878,  and  they  have 
approached  this  subject  with  the  most  earnest  desire  to  arrive  at  an 
amicable  solution  of  the  differences  which  have  unfortunately  arisen 
between  the  two  Governments  on  the  construction  of  the  provisions 
of  the  Treaties  which  regulate  the  rights  of  United  States'  fishermen 
on  the  coast  of  Newfoundland. 


misconcept: 
ment  respecting 

lently  interfering  with  the  United  States'  fishermen,  and  destroying 
or  damaging  some  of  their  nets.  Her  Majesty's  Government  have 
no  hesitation  in  admitting  that  this  proceeding  was  quite  indefensi- 
ble, and  is  much  to  be  regretted.  No  sense  of  injury  to  their  rights, 
however  well  founded,  could,  under  the  circumstances,  justify  the 
British  fishermen  in  taking  the  law  into  their  own  hands,  and  com- 
mitting acts  of  violence;  but  I  will  revert  by  and  by  to  this  feature 
in  the  case,  and  will  now  proceed  to  the  important  question  raised 
in  this  controversy,  whether,  under  the  Treaty  of  Washington,  the 
United  States'  fishermen  are  bound  to  observe  the  fishery  regulations 
of  Newfoundland  in  common  with  British  subjects. 

"  Without  entering  into  any  lengthy  discussion  on  this  point,  I 
feel  bound  to  state  that,  in  the  opinion  of  Her  Majesty's  Government, 
the  clause  in  the  Treaty  of  Washington  which  provides  that  the  citi- 
zens of  the  United  States  shall  be  entitled, '  in  common  with  British 
subjects,'  to  fish  in  Newfoundland  waters  within  the  limits  of  British 
sovereignty,  means  that  the  American  and  the  British  fishermen  shall 
fish  in  these  waters  upon  terms  of  equality;  and  not  that  there  shall 
be  an  exemption  of  American  fishermen  from  any  reasonable  regula- 
tions to  which  British  fishermen  are  subject. 

"  Her  Majesty's  Government  entirely  concur  in  Mr.  Marcy's  Cir- 
cular of  the  28th  March,  1856.  The  principle  therein  laid  down  ap- 
pears to  them  perfectly  sound^  and  as  applicable  to  the  fishery  pro- 
visions of  the  Treaty  of  Washington  as  to  those  of  the  Treaty  which 
Mr.  Marcy  had  in  view.  They  cannot,  therefore,  admit  the  accuracy 
of  the  opinion  expressed  in  Mr.  Evarts'  letter  to  Mr,  Welsh  of  the 
28th  September,  1878,  '  that  the  fishery  rights  of  the  United  States 
conceded  by  the  Treaty  of  Washington  are  to  be  exercised 
163  wholly  free  from  the  restraints  and  reflations  of  the  Stat- 
utes -of  Newfoundland,'  if  by  that  opinion  anything  incon- 
sistent with  Mr.  Marcy's  principle  is  really  intended.  Her  Majesty's 
Government,  however,  fully  admit  that,  if  any  such  local  Statutes 
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could  be  shown  to  be  inconsistent  with  the  express  stipulations,  or  even 
with  the  spirit  of  the  Treaty,  they  would  not  be  within  tlie  category 
of  those  reasonable  regulations  by  which  American  (in  common  with 
British)  fishermen  ought  to  be  bound;  and  they  observe,  on  the  other 
hand,  with  much  satisfaction,  that  Mr,  Evarts,  at  the  close  of  his 
letter  to  Mr.  Welsh  of  the  1st  August,  1879,  after  expressing  regret 
at '  the  conflict  of  interests  which  the  exercise  of  the  Treaty  privileges 
enjoyed  by  the  United  States  appears  to  have  developed,'  expressed 
himself  as  follows: — 

"'There  is  no  intention  on  the  part  of  this  (the  United  States') 
Government  that  these  privileges  should  be  abused,  and  no  desire 
that  their  full  and  free  enjoyment  should  harm  the  colonial  fisher- 
men. 

" '  While  the  diflFering  interests  and  methods  of  the  shore  fishery 
and  the  vessel  fishery  make  it  impossible  that  the  regulation  of  the 
one  should  be  entirely  given  to  the  other,  yet  if  the  mutual  obligations 
of  the  Treaty  of  1871  are  to  be  maintained,  the  United  States'  Gov- 
ernment would  gladly  co-operate  with  the  Government  of  Her  Britan- 
nic Majesty  in  any  effort  to  make  those  regulations  a  matter  of  recip- 
rocal convenience  and  right,  a  means  of  preserving  the  fisheries  at 
their  highest  point  of  production,  and  of  conciliating  a  community 
of  interest  bj  a  just  proportion  of  advantages  and  profits. 

"  Her  Majesty's  Government  do  not  interpret  these  expressions  in 
any  sense  derogatory  to  the  sovereign  authoritv  of  Great  Britain  in 
the  territorial  waters  of  Newfoundland,  by  wliich  only  regulations 
having  the  force  of  law  within  those  waters  can  be  made.  So  regard- 
ing the  proposal,  they  are  pleased  not  only  to  recognize  in  it  an  indi- 
cation tnat  the  desire  of  Her  Majesty's  "Government  to  arrive  at  a 
friendly  and  speedy  settlement  of  this  question  is  fully  reciprocated 
by  the  Government  of  the  United  States,  but  also  to  discern  in  it  the 
basis  of  a  practical  settlement  of  the  difficulty ;  and  I  have  the  honour 
to  request  that  you  will  inform  Mr.  Evarts  that  Her  Majesty's  Gov- 
ernment, with  a  view  to  avoiding  further  discussion  and  future  mis- 
understandings, are  quite  willing  to  confer  with  the  Government  of 
the  United  States  respecting  the  establishment  of  regulations  under 
which  the  subjects  of  both  parties  to  the  Treaty  of  AVashington  shall 
have  the  full  and  equal  enjoyment  of  any  fishery  which  under  that 
Treaty  is  to  be  used  m  common.  The  duty  of  enacting  and  enforcing 
such  regulations,  when  agreed  upon,  would,  of  course,  rest  with  the 
Power  having  the  sovereignty  of  the  shore  and  waters  in  each  case. 

"As  regards  the  claim  of  the  United  States'  fishermen  to  compensa- 
tion for  the  injuries  and  losses  which  they  are  alleged  to  have  sus- 
tained in  consequence  of  the  violent  obstruction  which  they  encoun- 
tered from  British  fishermen  at  Fortune  Bay  on  the  occasion  referred 
to,  I  have  to  state  that  Her  Majesty's  Government  are  quite  willing 
that  they  should  be  indemnified  for  any  injuries  and  losses  which 
upon  a  joint  inquir)^  mav  be  found  to  have  been  sustained  by  them, 
and  in  respect  or  which  they  are  reasonably  entitled  to  compensation; 
but  on  this  point  I  have  to  observe  that  a  claim  is  put  forward  by 
them  for  the  loss  of  fish  which  had  been  caught,  or  which,  but  for  the 
interference  of  the  British  fishermen,  might  have  been  caught,  by 
means  of  strand  fishing,  a  mode  of  fishing  to  which,  under  the  Treaty 
of  Washington,  they  were  not  entitled  to  resort. 
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"  The  prosecution  by  them  of  the  strand  fishery  being  clearly  in 
excess  of  their  Treaty  privileges.  Her  Majesty's  Government  cannot 
doubt  that,  on  further  consideration,  the  United  States'  Government 
will  not  be  disposed  to  support  a  claim  in  respect  of  the  loss  of  the 
fish  which  they  had  caught,  or  might  have  caught,  by  that  process." 

Now,  Sir,  I  submit  that  Lord  Granville  there  defines  the  British 
position  in  a  manner  which  cannot  be  mistaken.  It  is  that,  inasmuch 
as  the  United  States  fishermen  are  admitted  on  the  same  footing  with 
British  fishermen,  they,  like  British  fishermen,  are  subject  to  any 
reasonable  regulations;  and  no  distinction  is  drawn  between  regula- 
tions in  force  at  the  date  of  the  treaty  and  regulations  which  may 
afterwards  be  made.  And  that,  I  submit,  is  the  true  principle  on 
which  this  case  must  be  decided. 

Now,  Sir,  the  only  other  letters  about  which  I  desire  to  say  a  single 
word  relating  to  this  controversy  are  the  despatch  of  p.  290  from 
Mr.  Evarts  to  Mr.  Lowell,  dated  the  4th  February,  1881,  and  some 
letters  which  bring  out  very  clearly  that  the  payment  of  15,000Z.  as 
compensation  to  the  United  States  fishermen  injured  by  the  wrong- 
ful acts  of  the  Newfoundland  fishermen  was  made  without  prejudice 
lo  the  position  of  Her  Majesty's  Government  on  the  question  of 
regulation. 

Mr.  Evarts'  letter  to  Mr.  Lowell  of  the  4th  February,  1881,  is 
rather  a  long  one.  At  the  bottom  of  p.  290  there  is  this  sentence, 
which  is  the  only  sentence  on  that  page  I  need  read : — 

"As  I  understand  the  purport  of  Lord  Granville's  communication, 
Her  Britannic  Majesty's  Government  desires  to  arrange  the  compen- 
sation due  the  United  States  fishermen  for  the  disturbances  at  For- 
tune Bay,  without  the  formal  consideration  or  decision  of  any 
questions  of  Treaty  construction  which  the  facts  of  that  disturbance 
might  seem  to  raise,  resting  the  right  of  compensation  solely  upon 
the  unlawful  violence  exercised  by  British  subjects  in  Newfound- 
land." 

164  Then  he  goes  into  the  question  of  the  damage  which  the 

American  fishermen  had  sustained.    At  the  bottom  of  p.  291, 
he  says  this : — 

m 

"  On  October  27, 1880,  Lord  Granville  addressed  you  the  communi- 
cation which  is  the  subject  of  this  despatch.  I  regret  to  find  in  this 
communication  a  disposition  to  restrict  a  liberal  compensation  for  an 
acknowledged  wrong  by  limitations  of  the  fishing  rights  accorded  by 
the  treaty  to  which  this  Government  cannot  consent.  The  use  of  the 
strand,  not  as  a  basis  of  independent  fishing,  but  as  auxiliary  to  the 
use  of  the  seine  in  these  waters  where  seine-fishing  is  the  only  possible 
mode  of  taking  herring,  has  been  maintained  by  this  Government  in 
my  former  despatches,  and  would  seem  to  be  justified  by  the  explicit 
declaration  of  Her  Majesty's  Government  in  the  'case'  submitted  by 
them  to  the  Halifax  Commision,  in  which,  referring  to  the  use  of 
the  shores,  it  is  affiimed  '  without  such  permission  the  practical  use 
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of  the  inshore  fisheries  was  impossible.'  But  as  Lord  Granville 
distinctly  refers  the  propriety  and  justice  of  these  limitations  to 
further  negotiations  I  will  not  now  discuss  them,  reserving  what  I 
deem  it  riglit  to  say  for  a  future  despatch  in  reference  to  the  second 
of  his  Lordship's  suggestions." 

And  then,  a  little  farther  down  :— 

"  You  will  intimate  courteously  but  firmly  to  Lord  Granville  that 
in  accepting  what  we  understand  to  be  the  proposition  of  Her 
Majesty's  Government  it  is  imderstood  as  carrying  the  idea  that  the 
settlement  suggested  will  be  put  in  course  of  immediate  execution, 
and  that  the  determination  oi  the  amount  of  compensation  will  not 
be  formally  confined  by  any  limitation  arising  from  any  construction 
of  the  Treaty  which  may  be  matter  of  difference  between  the  two 
Governments." 

Then  there  were  various  other  letters  which  I  said  I  should  refer 
to  in  this  connection.  They  appear  in  the  United  States  Case  Ap- 
pendix, and  they  are  concluded  by  certain  notes  which  were  ex- 
changed, and  which  appear  on  pp.  736  and  737.  They  are  dated  the 
28th  of  May,  1881,  and  will  be  found  in  the  second  volume  of  the 
Appendix  to  the  Case  of  the  United  States.  They  state,  in  the  most 
explicit  terms  that  the  payment  is  made — 

"without  prejudice  to  any  question  of  the  rights  of  either  of  the 
two  Governments  under  Articles  XVIII  to  XXV,  both  inclusive,  and 
article  XXXII  of  the  treaty  of  May  8,  1871," 

and  in  the  answering  note  of  the  same  date,  Mr.  Blaine  repeats  that 
statement  which  had  been  made  in  Sir  Edward  Thornton's  note. 

That  closed  the  incident,  leaving  the  parties  at  issue  with  regard 
to  the  general  question  of  the  right  to  regulate. 

Now,  Mr.  President,  there  ensued  upon  this  incident  proposals  to 
endeavor  to  make  such  arrangements  as  would  obviate  such  disputes 
in  future,  and  memoranda  were  exchanged  between  the  two  Govern- 
ments, which  will  be  found  in  the  Appendix  to  the  United  States 
Case  at  pp.  742  and  743.  But  these  proposals  came  to  nothing.  I 
do  not  propose  to  read  these  memoranda,  because  effect  was  never 
given  to  the  ideas  therein  broached. 

Lord  Granville's  letter  of  the  15th  July,  1882,  will  be  found  at 
p.  293  of  the  Appendix  to  the  British  Case,  and  some  sentences  in 
that  letter  may  with  advantage  be  referred  to.  He  acknowledges  the 
memoranda  which  I  have  just  mentioned,  and  to  which  I  have  given 
reference,  and  goes  on  thus : — 

"  Her  Majesty's  Government  regret  to  find  that  the  Memorandum 
contains  no  suggestion  of  any  kind  tending  to  that  object " 

that  is,  the  friendly  consideration  by  the  two  Governments  of  amend- 
ments to  the  fishery  regulations — 

"  but  that  it  reopens  a  discussion  on  the  construction  of  the  Treaty 
of  Washington  which  it  was  hoped  had  been  exhausted  in  the  previous 
correspondence. 


ABOUMENT  OF  SIR  ROBERT  FINIAT.  279 

^'The  Memorandum  cites  the  following  extract  from  a  Sespatch 
written  by  Mr.  Evarts  in  1878,  as  representing  the  views  of  the  United 
States'  Government : — 

" '  This  Government  conceives  that  the  fishery  rights  of  the  United 
States  conceded  by  the  Treaty  of  Washington  are  to  be  exercised 
wholl}^  free  from  the  restraints  and  regulations  of  the  Statutes  of 
Newfoundland,  now  set  up  as  authority  over  our  fishermen,  and 
from  every  other  regulation  now  in  force,  or  that  may  hereafter  be 
enacted  bv  that  Government/ 

"  Her  Majesty's  Government,  however,  have  never  accepted  that 
construction  of  the  Treaty,  and  on  this  point  I  have  nothing  to  add 
to  the  views  expressed  in  the  note  which  I  had  the  honour  to  address 
to  Mr.  Lowell  on  the  27th  October,  1880." 

Then  Lord  Granville  quotes  the  passage  which  I  have  just  read  to 
the  Court.    The  quotation  ends  one-third  down  p.  294;  and  then 
Lord  Granville  goes  on : — 

165  "  I  expressed  the  satisfaction  with  which  Her  Majesty's  Gov- 

ernment not  only  recognized  in  Mr.  Evarts'  proposal  above 
referred  to  an  indication  that  their  desire  to  arrive  at  a  friendly  and 
speedy  settlement  of  the  controversy  was  fully  reciprocated  by  the 
(rovemment  of  the  United  States,  but  also  discernea  in  it  the  basis 
of  a  practical  solution  of  the  difficulty ;  and  I  assured  Mr.  Lowell  of 
the  readiness  of  Her  Majesty's  Government  to  confer  with  the  Gov- 
ernment of  the  United  States  respecting  the  establishment  of  Regula- 
tions under  which  the  subjects  of  both  parties  to  the  Treaty  of  Wash- 
ington should  have  the  full  and  equal  enjoyment  of  any  fishery  which, 
under  the  Treaty,  is  to  be  used  in  common. 

"  The  Memorandum  of  the  United  States'  Government,  after  re- 
viewing certain  provisions  of  .the  Newfoundland  Acts,  complains  of 
partiality  in  their  enforcement  by  the  magistrates  and  other  officials 
of  the  Colony  (a  complaint  which  Her  Majesty's  Government  cannot 
admit  to  be  well-founded,  and  in  support  of  which  no  facts  are 
adduced),  and  concludes  with  a  suggestion  that  if  the  Legislature  of 
Newfoundland  cannot  dispense  with  those  provisions  altogether,  it 
should  pass  an  Act  expressly  declaring  that  tney  shall  have  no  appli- 
cation to  the  citizens  of  the  United  States. 

"  I  can  only  renew  the  expression  of  the  regret  and  disappointment 
which  is  felt  by  Her  Majesty's  Government  at  the  apparent  disinclina- 
tion on  the  part  of  the  Government  of  the  Unitea  States  to  carry 
out  Mr.  Evarts'  proposal;  and  I  have  to  instruct  you  to  read  this 
despatch  to  Mr.  Frelinghuysen,  and  to  leave  a  copy  of  it  with  him 
should  he  desire  it,  conveying  to  him  at  the  same  time  the  hope  of 
Her  Majesty's  Government  that,  upon  further  consideration,  the 
Government  of  the  United  States  will  agree  to  let  the  disputed  ques- 
tion of  Treaty  rights  remain  in  abeyance,  and  will  unite  with  Her 
Majesty's  Government  in  carrying  out  the  revision  of  the  Fishery 
Regulations  in  the  spirit  ana  with  the  object  indicated  by  Mr. 
Evarts. 

Now,  I  submit  that  nothing  could  have  been  fairer  or  more  con- 
ciliatory than  those  despatcli  s  of  Lord  Granville's.  He  firmly  and 
unflinchingly  maintained  the  position  of  Groat  Britain;  but  at  the 
same  time  he  said:  Let  us,  while  each  maintains  his  own  views,  en- 
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deavour  to  see  if  we  cannot  agree  upon  some  practical  regulations 
which  will  prevent  tiie  necessity  for  determining  this  question. 
Nevertheless  these  endeavours  on  Lord  Granville's  part  were  not  suc- 
cessful ;  the  question  was  not  settled  in  that  way ;  and  it  now  comes 
before  this  Tribunal  for  adjudication,  and  I  shall  have  to  ask  the  Tri- 
bunal to  say  that  it  is  clear,  upon  the  terms  of  the  treaty,  and  upon 
principle,  that  the  right  of  regulation  remains  with  the  British 
authorities. 

The  treaty  of  Washington,  the  Court  will  remember,  was  deter- 
minable by  notice  after  ten  years.  It  was  determined  by  notice, 
again  given  by  the  United  States  Government,  as  it  had  been  in 
the  case  of  the  treaty  of  1854,  That  notice  was  one  determining  the 
treaty  in  the  year  1885.  The  notice  will  be  found  at  p.  294  of  the 
Appendix  to  the  British  Case. 

I  need  not  stop  to  read  it,  but  it  is  the  notice  terminating  the  treaty. 
It  was,  however,  prolonged  till  the  end  of  the  current  year  by  a 
modus  mvendi,  which  will  be  found  at  p.  295  of  the  Appendix  to  the 
British  Case.  That  agreement,  containing  the  modus  virendi^ 
makes  it  known  that  a  temporary  diplomatic  agreement  has  been 
entered  into  between  the  Government  of  the  United  States  and  the 
British  Government  in  relation  to  the  fishing  privileges  which  were 
granted  by  the  treaty  of  1871 — 

"  whereby  the  privilege  of  fishing,  which  would  otherwise  have  ter- 
minated with  the  treaty  clauses  on  the  1st  of  July  proximo,  may  con- 
tinue to  be  enjoyed  by  the  citizens  and  subjects  of  the  two  countries 
engaged  in  fishing  operations  throughout  the  season  of  1885." 

Then  it  goes  on  thus: — 

"  The  Joint  Resolution  of  Congress  of  3rd  March,  1883,  providing 
for  the  termination  of  the  Fishery  Articles  of  the  Treaty  oi  8th  May, 
1871,  having  repealed  in  terms  the  Act  of  1st  March,  1873,  for  the 
execution  of  the  Fishery  Articles,  and  that  repeal  being  express  and 
absolute  from  the  date  of  the  termination  of  the  said  Fishery  Arti- 
cles; under  due  notification  given  and  proclaimed  by  the  President 
of  the  United  States,  to  wit,  1st  July,  1885,  the  present  temporary 
agreement  in  no  way  affects  the  question  of  statutory  enactment  or 
exemption  from  Customs  duties,  as  to  which  the  abrogation  of  the 
Fishery  Articles  remains  complete. 
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^nvoidi,    Canadian  instructions  were  issued  as  to  warning  vessels 
which  were  within  3  miles  of  the  coasts,  bays,  &c.    These  will  be 

found  on  pp.  296  and  297  of  the  Appendix  to  the  British 
166      Case,  but,  really,  I  need  not  stop  to  read  them;  they  were  a 

warning  that  the  treaty  and  the  modus  vivendi  were  at  an  end, 
and  as  to  what  the  rights  of  the  parties  were.  These  instructions 
were  communicated  by  a  circular,  which  will  be  found  on  pp.  298  and 
299  of  the  same  volume,  dated  the  7th  May,  1886 — a  circular  which 
was  subsequently  altered  in  its  terms  owing  to  an  informality ;  but  I 
really  need  not  trouble  the  Court  with  its  details,  which  do  not  affect 
any  question  of  principle  which  is  before  the  Court.  Towards  the 
end  of  the  year  1886  there  was  opened  a  negotiation,  which,  at  one 
time,  promised  very  fair  for  a  complete  settlement  of  the  whole  of 
this  difficulty.  There  will  be  found  a  letter  from  Mr.  Phelps,  en- 
closing proposals  drawn  up  for  a  settlement  by  Mr.  Bayard.  That 
was  dated  the  3rd  December,  1886,  and  is  set  out,  in  extenso^  at  pp. 
362  and  363,  and  the  following  page  of  the  Appendix  to  the  British 
Case.  There  were  various  proposals.  I  do  not  desire  to  occupy  the 
time  of  the  Court  by  reading  these  proposals  m  extenso.  It  was  pro- 
posed that  there  should  be  a  10-mile  rule  for  the  bays.  That  is  pro- 
vided for  in  article  1  of  the  proposals,  and  is  set  out  at  p.  363  of  the 
British  Case  Appendix.  There  was  a  proposal  for  regulations  with 
regard  to  the  four  purposes  for  which  the  bays  and  harbours  might 
be  used.  The  second  article  proposed  that,  pending  a  definitive 
arrangement,  the  British  Government  should  instruct  officers  to 
abstain  from  seizing  fishing-boats,  unless  within  3  marine  miles  of 
any  of  the  coasts,  bays,  or  creeks.  Article  4  provided  that  fishing- 
vessels  of  the  United  States  should  have  the  same  commercial  privi- 
leges in  British  ports  as  other  vessels  of  the  United  States.  Article  5 
proposed  the  release  of  past  seizures.  These  proposals  were  sub- 
mitted to  Lord  Salisbury,  and  the  despatch  in  which  he  deals  with 
them  will  be  found  at  pp.  413  to  415  of  the  British  Case  Appendix. 
He  sent  his  criticism  enclosed  in  a  despatch,  dated  the  24th  March, 
1887,  which  is  set  out  upon  these  pages;  and  it  appears  that  his 
observations  upon  the  various  proposals  were  put  in  the  second 
column,  the  proposals  of  Mr.  Bayard  being  set  out  in  the  first  column 
of  the  memorandum.     To  these  observations  Mr.  Bayard  again  made 
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in  the  Appendix  to  the  British  Case  at  p.  42,  and,  although  that 
treaty  was  never  ratified,  it  marks  a  very  important  step  in  the 
history  of  this  controversy,  and,  for  that  reason,  I  must  put  the  Court 
in  possession  of  what  the  proposals,  which  were  agi'eed  to  by  Mr. 
Chamberlain  and  Mr.  Bayard,  were. 

The  first  provision  of  the  treaty  which  is  material  is  contained  in 
article  1.  I  am  reading  from  p.  42  of  the  Appendix  to  the  British 
Case.  It  was  an  agreement  for  the  appointment  of  a  mixed  Commis- 
sion to  delimit,  in  the  manner  provided  in  this  treaty,  the  British 
waters,  bays,  creeks,  and  harbours,  as  to  which  the  United  States,  by 
the  convention  of  1818,  renounced  for  ever  any  liberty  to  take,  dry, 
or  cure  fish.  Then,  the  second  article  provided  for  the  appointment 
of  the  Conmiission.  The  third  article  provided  that  the  delimita- 
tion should  be  marked  on  British  Admiralty  charts  by  a  series  of 
lines  regularly  numbered  and  duly  described.  It  provides  for  authen- 
tication and  goes  on : — 

"The  delimitation  shall  be  made  in  the  following  manner^  and 
shall  be  accepted  by  both  the  High  Contracting  Parties  as  applicable 
for  all  purposes  under  Article  I.  of  the  Convention  of  October  20, 
1818,  between  the  United  States  and  Great  Britain. 

"  The  three  marine  miles  mentioned  in  Article  I  of  the  Convention 
of  October  20,  1818,  shall  be  measured  seaward  from  low  water 
mark;  but  at  every  bay,  creek,  or  harbour,  not  otherwise  specially 
provided  for  in  this  Treaty,  such  three  marine  miles  shall  be  measured 
seaward  from  a  straight  Ime  drawn  across  the  bay,  creek,  or  harbour, 
in  the  part  nearest  me  entrance  at  the  first  point  where  the  width 
does  not  exceed  ten  marine  miles. 

Then  follows  in  article  4  special  provision  for  certain  bays  by 
which  they  are  excepted  from  that  lO-mile  rule : — 

"At  or  near  the  following  bays  the  limits  of  exclusion  under  Article 
1  of  the  Convention  of  October  20,  1818,  at  points  more  than  three 
marine  miles  from  low  water  mark,  shall  be  established  by  the  follow- 
ing lines," 

Now,  if  the  Court  will  look  at  the  Atlas*  annexed  to  the  British 
Case,  it  will  explain  everyone  of  these  exceptions  with  perfect  clear- 
ness. The  Baie  des  Chaleurs  is  shown  on  Map  No.  6  in  the 
167  Atlas  annexed  to  the  British  Case,  and  if  the  Court  will  look 
at  that  map  it  will  see  the  line  from  the  light  at  Birch  Point 
on  Miscou  Island  to  Macquereau  Point  light  which  is  established  as 
the  limit  for  Chaleurs  Bay.  The  Court  will  recall  that  two  limita- 
tion lines  were  mentioned  in  the  correspondence  at  a  much  earlier 
date — in  the  fifties — ^with  reference  to  Chaleurs  Bay.  It  was  sug- 
gested that  the  line  should  be  taken  from  Miscou  Island  to  Cape 
d'Espoir,  or  Cape  Despair  as  it  was  called  in  that  letter.  The  limi- 
tation which  is  adopted  in  this  treaty  from  Birch  Point  on  Miscou 
Island  to  Macquereau  Point  light,  and  which  is  IG  miles  across,  is 

*Atla8  not  reproduced  in  this  publication. 
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shown  on  Map  6  of  the  Atlas  to  the  British  Case.  If  it  would  be 
for  the  convenience  of  the  Court,  I  might  hand  up  a  copy  of  these 
maps  in  a  somewhat  more  convenient  form  which  is  much  easier  to 
refer  to ;  I  am  in  the  hands  of  the  Court  in  that  matter.  Then,  the 
Bay  of  Miramichi  is  also  shown  on  Map.  No.  6.  It  is  a  little  to  the 
south  of  the  Baie  des  Chaleurs,  and  in  the  Bay  of  Miramichi  the  line 
is  drawn  from  the  light  at  Point  Escuminac  to  the  light  on  the  east- 
ern point  of  Tabisintac  Gully.  These  two  points  are  both  shown, 
and  the  line  appears  to  be  14^  miles  across.  At  Egmont  Bay,  in 
Prince  Edward  Island —  that  is  also  shown  on  Map  No.  6 — the  line  is 
drawn  from  the  light  at  Cape  Egmont  to  the  light  at  West  Point. 
Egmont  Bay  is  a  bay  on  the  west  coast  of  Prince  Edward  Island, 
and  from  West  Point  to  Cape  Egmont  the  line  is  17  miles  across. 
Then  "  off  St.  Ann's  Bay,  in  the  Province  of  Nova  Scotia,  the  line 
from  Cape  Smoke  to  the  light  at  Point  Anconi."  This  will  be  found 
on  Map.  No.  4.  St.  Ann's  Bay  is  on  the  east  coast  of  Cape  Breton 
Island,  and  the  Court  will  observe  that  there  is  a  line  17^  miles 
drawn  in  a  north  and  south  direction  from  Cape  Smoke  to  Point 
Anconi.  Then  it  goes  on,  "  at  Fortune  Bay,  in  Newfoundland," — 
that  will  be  found  on  Map  No.  2 — "  the  line  from  Connaigre  Head 
to  the  light  on  the  south-easterly  end  of  Brunet  Island,  thence  to 
Fortune  Head."  It  is  11  miles  from  Connaigre  Head  to  Brunet 
Island  and  lOJ  miles  from  Brunet  Island  to  Fortune  Head.  "At 
Sir  Charles  Hamilton  Sound  " — ^that  will  be  found  on  Map  No.  3. 
Sir  Charles  Hamilton  Sound  is  on  the  east  coast  of  Newfoundland 
and  is  shown  on  Map  No.  3;  the  map  is  just  above  that  of  Fortune 
Bay  to  which  I  was  referring.  The  line  is  to  be  taken  from  the 
"  south-east  point  of  Cape  Fogo  to  White  Island,  thence  to  the  north 
end  of  Peckford  Island,  and  from  the  south  end  of  Peckford  Island 
to  the  east  headland  of  Ragged  Harbour."  This  includes  a  sound 
which  is  open  at  both  ends,  but  there  are  islands  at  each  end ;  so  that 
the  line  of  delimitation  here  considered  should  be  taken  along  the 
line  from  Cape  Fogo  to  Wliite  Island,  thence  to  Peckford  Island  and 
thence  to  Ragged  Harbour.  Then  follows  another  group.  In  the 
group  that  I  have  just  been  referring  to  the  lines  were  to  be  taken 
at  the  points  mentioned,  but  it  provides  that  "At  or  near  the  follow- 
ing bays  the  limits  of  exclusion  shall  be  3  marine  miles  seaward  from 
the  following  lines  " :  The  first  is  Barrington  Bay.  That  is  shown 
on  Map  No.  5  and  it  is  close  to  Cape  Sable.  It  is  at  the  south-westerly 
point  of  Nova  Scotia.  The  artictle  provides  that  the  line  shall  be 
drawn  as  follows:  "At  or  near  Barrington  Bay,  in  Nova  Scotia,  the 
line  from  the  light  on  Stoddart  Island  to  the  light  on  the  south  point 
of  Cape  Sable,  thence  to  the  light  at  Baccaro  Point,"  all  of  which  i3 
clearly  shown  on  the  map.  In  that  case  the  limits  of  exclusion  were 
to  be  3  marine  miles  seaward  from  the  line  so  described.    Then,  "  al 
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Chedabucto  and  St.  Peter's  Bays,  the  line  from  Cranberry  Island 
light  to  Green  Island  light,  thence  to  Point  Rouge."  That  is  between 
Cape  Breton  and  the  mainland  of  Nova  Scotia  and  it  is  shown  on 
Map  No.  4.  I  need  not  go  any  farther  with  that;  it  is  so  clearly 
shown  upon  the  map.  "At  Mira  Bay,  the  line  from  the  light  on  the 
east  point  of  Scatari  Island  to  the  north-easterly  point  of  Cape 
Morien."  That  is  also  on  Map  No.  4 ;  it  is  upon  the  east  coast  of  Cape 
Breton.  "And  at  Placentia  Bay  in  Newfoundland,  the  line  from 
Latine  Point,  on  the  eastern  mainland  shore,  to  the  most  southerly 
point  of  Red  Island,  thence  by  the  most  southerly  point  of  Merasheen 
Island  to  the  mainland."  That  is  shown  on  Map  No.  2.  That  is 
shown  by  a  line  which  is  marked  "  10-2/3  "  some  way  up  the  bay. 
It  is  shown  as  43  miles  in  width  at  the  mouth,  there  being  a  dis- 
tance of  34  miles  between  a  line  across  the  mouth  and  the  line  which 
is  indicated  in  this  portion  of  the  article.  In  all  these  cases  the  3 
marine  miles  are  to  be  drawn  from  the  line  so  described.  Then, 
"  Long  Island  and  Brier  Island,  on  St.  Mary's  Bay,  in  Nova  Scotia, 
shall,  for  the  purpose  of  delimitation,  be  taken  as  the  coasts  of  such 
bay."  The  Court  will  see  that  Long  Island  and  Brier  Island  are 
islands  which  form  the  end  of  a  long  spit  of  land  running  out  at 
the  south-westeni  corner  of  Nova  Scotia  towards  Fundy  Bay.  Then 
the  5th  article  contains  a  provision  for  interior  waters,  which  I  need 
not  read.  Subsequent  articles  provide  for  the  adjustment  of  differ- 
ences between  the  commissioners.    Article  10  provides  that: — 

168  "  United  States  fishing  vessels  entering  the  bays  or  harbours 

referred  to  in  Article  I  of  this  Treaty  shall  conform  to  har- 
bour regulations  common  to  them  and  to  fishing  vessels  of  Canada  or 
of  Newfoundland. 

"  They  need  not  report,  enter^  or  clear,  when  putting  into  such  bays 
or  harbours  for  shelter  or  repairing  damages,  nor  when  putting  into 
the  same,  outside  the  limits  of  established  ports  of  entry,  for  the  pur- 
pose of  purchasing  wood  or  of  obtaining  water;  except  that  any  such 
vessel  remaining  more  than  twenty-four  hours,  exclusive  of  Sundays 
and  legal  holidays,  within  any  such  port,  or  communicating  with  the 
shore  therein,  may  be  required  to  report,  enter,  or  clear;  and  no  vessel 
shall  be  excused  hereby  from  givmg  due  information  to  boarding 
officers." 

They  are  not  to  be  liable  for  compulsory  pilotage,  "  nor,  when 
therein  for  the  purpose  of  shelter,  of  repairing  damages,  of  purchas- 
ing wood,  or  of  obtaining  water,  shall  they  be  liable  for  harbour  dues, 
tonnage  dues,  buoy  dues,  light  dues,"  and  so  on,  "  but  this  enumera- 
tion shall  not  permit  other  charo:es  inconsistent  with  the  enjoyment 
of  the  liberties  reserved  or  secured  by  the  convention  of  October  20, 
1818."  Then  article  12  provided  for  similar  liberties  for  the  fishing- 
vessels  of  Canada  and  Newfoundland  on  the  coasts  of  the  United 
States.    Then  there  are  certain  provisions  as  to  penalties,  and,  in  arti- 
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cles  14  and  15,  certain  provisions  in  view  of  a  contemplated  change  of 
tariff.  This  treaty,  which  is  referred  to  constantly  as  the  Chamber- 
lain-Bayard treaty,  was  signed  on  the  15th  February,  1888,  and  at 
the  same  time  at  which  this  treaty  was  signed,  the  negotiators  agreed 
upon  a  modus  vivendi  to  provide  for  delay  in  the  ratiiBcation  of  the 
treaty,  or  the  possibility  that  it  might  never  be  ratiiBed  at  all,  an  an- 
ticipation which,  unfortunately,  proved  only  too  true.  The  modus 
vivendi  is  found  at  pp.  426  and  427  of  the  Appendix  to  the  British 
Case  and  that  modus  vivendi  is  at  present,  and  has  been  ever  since 
the  date  At  which  it  was  effected,  operative  in  Canada  and  was  ob- 
served for  a  long  time  in  a  somewhat  different  form  in  Newfound- 
land. If  the  Court  will  look  at  p.  426  of  the  Appendix  to  the  British 
Case,  they  will  see  that  there  is  a  protocol  at  the  bottom  of  the  page 
which  states  that : — 

"  The  treaty  having  been  signed  by  the  British  Plenipontentiaries 
desire  to  state  that  they  have  been  considering  the  position  which  will 
be  created  by  the  immediate  commencement  of  the  fishing  season  be- 
fore the  Treaty  can  possibly  be  ratified  by  the  Senate  oi  the  United 
States,  by  the  Parliament  of  Canada,  and  the  Legislature  of  New- 
foundland. 

"  In  the  absence  of  such  ratification  the  old  conditions  which  have 
given  rise  to  so  much  friction  and  irritation  might  be  revived,  and 
might  interfere  with  the  unprejudiced  consideration  of  the  Treaty  by 
the  legislative  bodies  concerned. 

"  Under  those  circumstances,  and  with  the  further  object  of  afford- 
ing evidence  of  their  anxious  desire  to  promote  good  feeling  and  to 
remove  all  possible  subjects  of  controversy,  thelBritish  plenipoten- 
tiaries are  ready  to  make  the  following  temporary  arrangement  for  a 
period  not  exceeding  two  years,  in  order  to  afford  a  '  WfOdics  vivendi ' 
pending  the  ratification  oi  the  Treaty. 

"  1.  For  a  period  not  exceeding  two  years  from  the  present  date, 
the  privilege  of  entering  the  bays  and  harbors  of  the  Atlantic  coasts 
of  Canada  and  Newfoundland  shall  be  granted  to  United  States  fish- 
ing vessels  by  annual  Licenses  at  a  fee  of  $1^  per  ton — for  the  follow- 
ing purposes : 

*'  The  purchase  of  bait,  ice,  seines,  lines,  and  all  other  supplies  and 
outfits. 

"  Transshipment  of  catch  and  shipping  of  crews. 

"  2.  If  during  the  continuance  of  this  arrangement,  the  United 
States  should  remove  the  duties  on  fish,  fish-oil,  whale  and  seal  oil 
(and  their  coverings,  packages,  &c.),  the  said  Licenses  shall  be  issued 
free  of  charge. 

"  3.  United  States  fishing  vessels  entering  the  bays  and  harbors  of 
the  Atlantic  coasts  of  Canada  or  of  Newfoundland  for  any  of  the 
four  purposes  mentioned  in  Article  1  of  the  Convention  of  October 
20,  1818,  and  not  remaining  therein  more  than  twenty-four  hours, 
shall  not  be  required  to  enter  or  clear  at  the  custom  house,  providing 
that  they  do  not  communicate  with  the  shore. 

•'  4.  Forfeiture  to  be  exacted  only  for  the  offences  of  fishing  or  pre- 
paring to  fish  in  territorial  waters." 
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Most  unfortunately  the  Chamberlain-Bayard  treaty  was  not  rati- 
fied; it  was  rejected  after  it  had  been  referred  to  a  committee  for 
consideration.  It  was  rejected  by  the  Senate  of  the  United  States 
on  the  23rd  August,  1888.  The  consideration  of  that  treaty  by  the 
Committee  on  Foreign  Relations  led  to  two  most  elaborate  reports 
which  are  set  out  in  the  Appendix  to  the  British  Case.  The  Commit- 
tee appears  to  have  consisted  of  nine.  There  were  five  against  the 
treaty  being  ratified  and  four  in  favour  of  its  being  ratified.  The 
report  of  the  majority  of  the  Committee  will  be  found  beginning  at 
p.  435  of  the  Appendix  to  the  British  Case.  The  report  of  the 
minority  will  be  found  beginning  at  p.  451  of  the  same  Appendix, 

and  it  runs  on  to  p.  484. 
169  There  was  printed  as  an  Appendix  to  the  Minority  Report 

a  report  by  Mr.  Putnam,  which  extends  from  p.  427  to  p.  434 
of  this  same  volume,  the  Appendix  to  the  British  Case,  which  gives 
a  very  interesting  historical  account  of  the  controversy  with  regard 
to  the  fisheries.  There  are  one  or  two  passages  in  the  Minority  Re- 
port of  the  Committee  on  Foreign  Relations  to  which  I  desire  very 
briefly  to  refer  the  attention  of  the  Court. 

At  p.  4G2,  in  the  course  of  the  Minority  Report,  there  occurs  a 
passage  with  regard  to  bays  which,  on  the  view  that  the  British  Gov- 
ernment take  of  this  case,  is  of  some  importance.  It  begins  about 
one-third  down  the  page : — 

"  The  treaty  " 

That  is,  the  treaty  of  1818— 

"The  treaty  had  reference  to  extensive  lines  of  sea-coast  upon 
which  the  bays,  harbours,  and  creeks  were  as  well  known  by  name  and 
location  in  1818  as  they  are  now,  but  they  were  not  exactly  described 
in  that  instrument. 

"It  can  not  be  assumed,  at  least  in  our  diplomacy,  that  it  is 
irrational  or  uncandid  for  the  British  Government  to  contend  that 
the  entrance  of  these  places,  so  well  known,  was  intended  to  designate 
a  base-line  from  which  to  measure  the  3-mile  limit,  within  which  we 
forever  renounced  the  right  to  take  or  cure  or  dry  fish. 

"Our  construction  has  been  that  we  did  not  renounce  these  'lib- 
erties '  in  the  bays,  harbours,  and  creeks,  except  within  3  miles  of  the 
coasts  thereof,  while  the  British  contention  has  been  that  the  word 
'  coasts '  in  the  treaty  relates  only  to  the  open  sea-coasts,  and  not  to 
the  coasts  of  bays,  narbours,  and  creeks  that  are  claimed  and  con- 
trolled by  the  provincial  governments  as  territorial  waters. 

"  The  British  contention  is  also  fortified  by  the  argument,  as  they 
insist,  that,  in  the  proviso  to  article  1  of  the  treaty,  our  right  to  enter 
for  shelter,  wood,  water,  and  repairs,  is  limited  to  '  bays  or  harbours ' 
and  does  not  extend  to  '  creeks '  or  to  '  coasts,'  and  that  these  were  not 
opened  to  our  right  of  entry,  because  of  the  difficulty  of  enforcing  the 
*  restrictions '  upon  the  use  of  these  privileges,  to  which  we  gave  our 
consent  in  the  treaty,  on  the  coasts  and  creeks,  at  places  remote  from 
their  ports. 
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"  It  has  been  the  duty  o£  our  diplomatists,  forced  upon  them  by  the 
importance  of  our  interests,  to  endeavour  to  overcome  these  conten- 
tions of  the  British  Government,  and  to  insist  upon  a  more  liberal 
construction  of  the  treaty. 

"  The  task  has  not  been  an  easy  one,  and  the  progress  we  have  made 
is  scarcely  discernible;  for  no  admitted  change  m  British  opinion 
seems  to  have  been  accomplished  in  respect  of  the  exclusion,  from  our 
treaty  rights  of  fishery,  of  the  creeks,  bays,  and  harbours  whose 
names,  limits,  and  location  were  known,  and  were  recognised  by  their 
laws  as  territorial  waters  in  1818,  except  in  reference  to  the  Bay  of 
Fundy." 

Then  at  p.  464  there  occurs  another  passage,  beginning  one-third 
down  the  page : — 

"We  do  not  intend  to  lay  down  what  we  may  believe  to  be  the 
limits  of  jurisdiction  over  adjacent  seas  that  are  said  to  be  secured  to 
the  Governments  owning  the  coasts  by  the  laws  of  nations.  Chan- 
cellor Kent,  Mr.  Jefferson,  Mr.  Madison,  and  Mr.  Seward,  and  many 
other  great  lawyers  and  statesmen  of  our  country  have  advocated 
theories  on  this  subject  quite  at  variance  with  the  3-mile  boundary  of 
our  right  of  jurisdiction  seaward  from  the  coast.  This  question 
needs  to  be  handled  with  great  circumspection.  This  is  a  very  im- 
portant matter. 

"A  vast  extent  of  the  coast  of  the  Pacific,  reaching  to  the  arctic 
circle,  and  destined  to  become  a  more  important  fishinff-ground  than 
the  Atlantic  coasts,  must  be  affected  by  the  principles  of  international 
law  which  the  United  States  shall  assert  as  defining  the  limits  sea- 
wards from  the  coasts  of  our  exclusive  right  to  fish  for  seals  and  sea- 
otters,  whales,  and  the  many  varieties  of  tood-fishes  that  swarm  along 
the  coasts  of  Behrin^  Sea  and  Straits.  We  might  find,  in  that  quar- 
ter, a  very  inconvenient  application  of  the  doctrine  that,  by  the  law 
of  nations,  the  three-mile  limit  of  the  exclusive  right  of  fishery  is  to 
follow  and  be  measured  from  the  sinuosities  of  the  coasts  of  the  bays, 
creeks,  and  harbors  that  exceed  six  miles  in  width  at  the  entrance; 
and  an  equally  inconvenient  application  of  our  claim  for  full  com- 
njercial  privileges  in  Canadian  ports  for  our  fishermen,  when  applied 
to  Britisn  Columbian  fishermen  in  our  Pacific  ports,  which  are  nearer 
to  them  than  to  our  fisheries  in  Alaska. 

"  No  allusion  is  made  in  the  treaty  of  1818  to  the  laws  of  nations 
as  furnishing  canons  for  its  interpretation;  and  we  infer  that  its 
meaning  is  to  be  gathered  alone  from  its  context  and  the  circum- 
stances that  attended  its  adoption. 

"The  undersigned  believe  that  the  interpretation  of  that  treaty, 
which  has  led  to  its  reformation  in  the  treaty  now  before  the  Senate, 
is  far  in  advance  of  anything  that  any  American  diplomat  has  offi- 
cially demanded  of  the  British  Government,  and  will  lead  to  a  full 
and  amicable  adjustment  of  aU  troubles  of  the  sort  that  have  here- 
tofore arisen ;  and  that  it  will  open  the  way  for  a  liberal  and  neigh- 
borly agreement  as  to  such  differences  as  may  hereafter  arise,  both  on 
the  Atlantic  and  Pacific  coasts." 

Then  at  p.  479  there  occurs  the  passage  to  which  I  have  already 
directed  the  attention  of  the  Court,  in  connection  with  the  statement 
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by  the  American  commissioners  as  to  their  reasons  for  insert- 

170      ing  the  renunciation  clause.    I  need  not  read  the  passage  again. 

It  begins  at  the  foot  of  p.  478,  in  the  last  sentence  but  one,  and 

it  runs  on  to  near  the  middle  of  p.  479.    I  am  content  at  the  prasent 

moment  with  mentioning  the  passage  again  to  the  Court. 

Now,  unfortunately,  the  report  of  the  majority  was  against  the 
ratification  of  the  treaty,  and  that  view  was  adopted  in  the  Senate  of 
the  United  States ;  but  the  vigilance  of  the  negotiators  in  providing 
for  a  modus  vivendi  smoothed  out  matters  very  much,  and  the  modus 
vivendi^  so  far  as  Canada  is  concerned,  has  been  substantially  in  force 
from  1888,  when  it  was  arranged,  down  to  the  present  time.  So  far 
as  Newfoundland  is  concerned,  though  not  always  formally  in  force, 
it  was  substantially  observed  for  a  very  considerable  period  of  time, 
and  I  have,  very  shortly,  to  call  the  attention  of  the  Court  to  the 
circumstances  peculiarly  affecting  Newfoundland,  which  are  neces- 
sary for  the  understanding  of  the  controversy  as  it  arises  there  with 
reference  to  recent  legislation  in  that  colony. 

The  fishery,  as  carried  on  on  the  coast  of  Newfoundland,  was  a 
fishery,  as  the  Court  knows,  very  largely  for  herring,  squid,  and  caplin, 
and  the  fishing-vessels  of  the  United  States  found  it  more  convenient 
to  come  there  and  to  buy  from  the  Newfoundlanders  fish  of  that  kind. 
The  herring  they  bought  for  the  purpose  of  putting  it  in  ice  and 
sending  it  to  the  United  States,  where  it  was  admitted  duty  free,  as 
if  it  had  been  caught  by  United  States  fishermen.  The  other  fish 
were  bought  for  the  purposes  of  bait. 

The  sale  of  fish  of  that  kind  by  Newfoundlanders  to  United  States 
vessels  was  prohibited  by  an  Act  of  the  legislature  of  Newfoundland, 
and  after  the  passage  of  that  act  the  United  States  vessels  began  to 
engage,  as  it  was  said,  Newfoundlanders  to  fish  for  them.  Instead 
of  buying  the  fish  which  the  Newfoundlanders  had  caught,  they,  in 
order  to  avoid  the  operation  of  the  local  law  to  which  I  have  referred, 
proceeded  to  employ  Newfoundlanders  to  fish  for  them. 

Then  another  law  was  passed  in  Newfoundland  prohibiting  that, 
and  it  is  these  circumstances  which  have  given  rise  to  the  controversy 
as  to  whether,  under  the  treaty,  the  United  States  fishermen  are  enti- 
tled to  employ  persons  other  than  inhabitants  of  the  United  States 
in  the  prosecution  of  the  fisheries.  That  is  the  way  in  which  that 
question  has  arisen.  Its  whole  practical  importance  was  with  regard 
to  the  employment  of  Newfoundlanders ;  and  I  have  summarily  stated 
the  history  of  the  way  in  which  the  point  arose,  in  order  to  render 
more  intelligible  the  reference  which  I  am  going  to  make  to  a  very 
few  of  the  statutes  of  Newfoundland,  and  to  the  attempts  which  were 
made  to  adjust  the  differences  between  Newfoundland  and  the  United 
States  in  two  conventions  which  unfortunately  were  not  ratified. 
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On  the  termination  of  the  treaty  of  Washington  two  acts  were 
passed  in  Newfoundland  in  1887  and  1888.  They  will  be  found  in 
the  Appendix  to  the  British  Case,  at  pp.  711  and  712,  but  I  am  not 
going  to  stop  to  read  them.  They  can  be  referred  to  afterwards  so 
far  as  is  necessary.  Their  effect  was  that  they  forbade  the  sale  or 
purchase  of  bait  and  fish  such  as  I  have  described,  except  under  a 
licence  which  was  to  be  granted  in  a  specified  way. 

These  two  statutes,  pp.  711  and  712  of  the  Appendix  to  the  British 
Case,  were  consolidated  into  the  Act  of  1889,  the  Act  of  52  Vict.,  cap. 
6,  which  is  at  p.  713  of  the  Appendix  to  the  British  Case. 

There  was  an  exception  in  these  Acts  for  treaty  rights.  In  1891  a 
convention  was  entered  into  by  Sir  Eobert  Bond,  on  behalf  of  New- 
foundland, and  Mr.  Blaine,  on  behalf  of  the  United  States,  which 
will  be  found  at  p.  45  of  the  Appendix  to  the  British  Case,  that  con- 
tains proposals  of  a  practical  nature  for  the  settlement  of  the  most 
urgent  difficulties. 

The  first  article  provided  that  United  States  fishing- vessels  should 
have  the  privilege  of  purchasing  herring,  caplin,  squid,  and  other 
bait  fishes  on  the  same  terms  and  conditions  as  Newfoundland  ves- 
sels, and  also  the  privilege  of  touching  and  trading,  selling  fish  and 
oil  and  procuring  supplies,  conforming  to  the  harbour  regulations 
and  subject  to  the  light  charges  as  Newfoundland  fishing- vessels. 

Then  the  second  article  provided  for  the  admission  of  dry  codfish, 
cod  oil,  &c.,  free  of  duty  into  the  United  States,  if  they  were  the 
product  of  the  fisheries  of  Newfoundland. 

Article  8  and  article  4  contained  provisions  with  reference  to  cus- 
toms. 

Article  6  provided  for  the  convention  taking  effect  as  soon  as  the 
laws  necessary  for  the  purpose  had  been  passed. 

That  convention  Great  Britain  found  herself  unable  to  ratify,  and 
it  fell  to  the  ground.  Questions  had  arisen  affecting  other  parts  of 
Her  Majesty's  dominions  in  North  America,  and  Great  Britain  was 

unable  to  ratify  that  convention. 
171  Then  in  1893  there  was  passed  a  statute  in  Newfoundland, 

which  will  be  found  at  p.  730  of  the  Appendix  to  the  British 
Case,  known  as  the  Foreign  Fishing  Vessels  Act  That  provided  for 
licences  to  purchase  bait  and  such  fish  as  were  mentioned  in  the  con- 
vention to  which  I  have  just  been  calling  the  attention  of  the  Court, 
and  there  was  a  clause  in  that  Act  that  all  treaty  rights  were 
preserved. 

Things  went  along,  not  really  under  that  modus  vivendi  as  such, 
but  on  very  similar  arrangements,  kept  up  by  the  Newfoundland 
authorities,  as  between  them  and  the  United  States  Government,  and 
in  1902  another  attempt  was  made  to  establish  by  convention  a  state 

ft2909*— S  Doc.  870, 61-3,  vol  ^ 2Q 
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of  things  which  would  remove  these  difficulties.  It  is  known  as  the 
Hay-Bond  convention.  It  was  negotiated  between  Mr.  Hay  and  Sir 
Robert  Bond.  It  was  entered  into  on  the  8th  November,  1902,  and 
will  be  found  at  p.  40  and  the  following  pages  of  the  Appendix  to 
the  British  Case.  In  its  lines  it  was  very  similar  to  the  Bond-Blaine 
convention  to  which  I  referred  as  having  been  entered  into  in  the 
year  1891.  I  need  not  read  the  terms  again.  They  are  somewhat 
detailed,  and  their  general  lines  were  similar  to  those  of  the  former 
eonvention  which,  as  I  said,  was  not  ratified. 

That  convention  the  United  States  Senate  rejected  in  the  year  1904, 
and  when  that  rejection  took  place  the  Legislature  of  Newfoundland 
passed  an  Act  which  really  had  the  effect  of  putting  an  end  to  the 
sort  of  understanding  which,  in  the  absence  of  any  formal  modvs 
vivendi^  had  prevailed  as  between  the  Government  of  the  colony  and 
the  United  States  Government.  That  Act  will  be  found  at  p.  757  of 
the  Appendix  to  the  British  Case.  It  repealed  the  Act  of  1893.  It 
did  not  reproduce  the  power  to  give  licences,  and  it  contained  pro- 
visions of  a  stringent  character  with  regard  to  the  purchase  by  any 
foreign  fishing  vessel  of  herring,  caplin,  squid,  or  other  bait  fishes, 
and  with  regard  to  any  attempt  by  the  master  of  any  such  vessel  to 
engage  any  such  person  to  form  part  of  the  crew  of  the  vessel  in  any 
port  or  part  of  the  coasts  of  the  Island  of  Newfoimdland. 

Then  there  are  provisions  for  forfeiture  and  enforcement  of  the 
Act  otherwise,  and  the  eighth  section  provided  that  the  Governor  in 
Council  might,  at  any  time,  by  proclamation,  suspend  the  operation 
of  the  Act  for  such  period  as  he  thought  expedient  and  as  he  should 
declare  in  that  proclamation. 

On  that  Act  there  followed  another,  passed  in  the  subsequent  year, 
1906,  which  will  be  found  at  p.  758.  This  is  the  Act  to  which  I 
referred  in  my  general  statement  a  few  minutes  ago,  before  proceed- 
ing to  deal  with  what  took  place  in  Newfoundland  at  this  period. 
This  is  the  Act  which  struck  at  the  employment  of  Newfoundlanders, 
to  which  it  was  found  the  United  States  fishing  vessels  had  recourse 
when  they  were  forbidden  to  purchase  bait,  as  they  were  under  the 
Act  of  1905,  without  any  provision  for  the  issue  of  licences. 

If  the  Court  wiU  do  me  the  favour  of  looking  at  this  Act  as  it 
stands  at  p.  758,  it  will  be  found  that  there  is  a  group  of  clauses, 
beginning  with  clause  5  and  running  down  to  clause  9,  dealing  with 
fishing  in  the  waters  of  the  colony. 

Paragraph  5  provides  that  no  alien,  not  so  entitled  by  treaty  or 
convention  for  the  time  being  in  force,  shall  fish  in  the  waters  of 
this  colony. 

Section  6: — 

"  No  person,  being  a  British  subject,  shall  fish  in,  from,  or  for  a 
foreign  fishing  vessel  in  the  waters  of  this  Colony,  and  the  master, 
owner,  or  agent  of  any  foreign  fishing  vessel  who  permits  any  such 
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British  subject  to  fish  in,  for,  or  from  such  vessel,  shall  be  liable  to 
a  penalty  not  exceeding  one  hundred  dollars,  or  to  the  forfeiture  of 
such  vessel  as  the  Magistrate  shall  determine." 

The  7th  section  provides  that  no  person,  being  a  resident  of  this 
colony,  shall  leave  the  colony  for  the  purpose  of  engaging  in  foreign 
fishing- vessels  which  are  fishing  or  intending  to  fish  in  the  waters  of 
this  colony. 

There  are  other  and  similar  provisions  with  which  it  is  not  neces- 
sary, at  the  present  moment,  I  should  deal  at  any  length. 

The  operation  of  that  Act  was  suspended  by  arrangements  made 
by  the  British  Government.  The  Act  was  not  confirmed,  and  the 
controversy  that  arose  is  very  fully  set  out  in  the  correspondence 
which  passed  from  the  year  1905  to  1907  between  Mr.  Root  and  Sir 
Edward  Grey. 

Now,  Mr.  President,  I  do  not  propose  to  deal  at  length  with  that 
correspondence.  It  will  be  found  in  the  Appendix  to  the  British 
Case  beginning  at  p.  491,  and  it  runs  down  to  p.  510.  All  the  open 
questions  are  discussed,  and  there  will  be  found  in  particular  an 
argument  with  regard  to  the  employment  of  Newfoundlanders  by 

American  vessels  to  fish  in  Newfoundland. 
172  There  is  one  general  observation  which  I  should  like  to 

make  upon  this  correspondence,  so  far  as  it  proceeded  from 
the  United  States  Government.  It  is  this.  They,  throughout  the  cor- 
respondence, assume  that  the  right  conferred  by  the  treaty  is  a  right 
conferred  upon  United  States  vessels.  The  British  Government 
point  out  that  it  is  nothing  of  the  kind ;  that  it  is  a  right  which  is 
conferred,  in  terms,  upon  those  who  are  variously  described  in  the 
treaty  as  inhabitants  of  the  United  States  or  American  fishermen; 
that  it  is  not  a  right  conferred  upon  United  States  vessels,  it  is  a 
right  personal  to  American  fishermen  or  to  inhabitants  of  the  United 
States;  that  that  is  the  privilege  which  is  conferred  by  the  treaty; 
and  the  whole  argument  of  the  Government  of  the  United  States  on 
this  point  will  be  found  to  resolve  itself  into  an  assertion  that  privi- 
leges are  conferred  upon  United  States  vessels  for  this  purpose. 

The  practical  way  in  which  the  controversy  arose,  as  I  said,  was: 
Is  it  any  breach  of  the  obligations,  express  or  implied,  of  the  treaty 
for  Newfoundland  to  forbid  persons  resident  in  Newfoundland, 
British  subjects,  who  are  under  the  authority  of  the  legislature  of 
Newfoundland,  to  serve  on  the  fisheries  for  an  American  vessel  ? 

Well,  the  American  vessels  had  found  it  very  convenient  to  be 
navigated  over  to  the  coast  of  Newfoundland,  and  there  to  engage 
Newfoundlanders  to  fish  for  them.  They  had  had  recourse  to  that 
practice  when,  by  the  Act  of  1905,  the  purchase  of  herring,  sfjuid,  and 
fish  of  that  kind  from  Newfoundlanders  was  forbidden.  The  truth 
is  that  any  real  exercise  of  the  rights  conferred  by  the  treaty  on  the 
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coast  of  Newfoundland  by  American  fishermen  has  been  of  the  small- 
est dimensions.  For  a  long  time  they  came  there  not  to  fish.  They 
came  to  buy.  Well,  they  had  a  right  to  come  to  fish  on  the  treaty 
coasts.  They  had  no  right  to  come  to  buy  except  so  far  as  the  British 
legislature  or  the  legislature  of  Newfoundland  chose  to  concede  such  a 
liberty.  They  did  not  fish.  They  bought  fish.  When  the  legislature 
of  Newfoundland  forbade  that,  as  they  did  more  particularly  and 
most  stringently  by  the  Act  of  1905,  then  they  came  there  and  they 
hired  Newfoundlanders  to  catch  fish  for  them. 

I  take  it  that  the  distinction  between  a  contract  of  purchase  of 
fish  from  Newfoundlanders  and  a  contract  with  Newfoundlanders 
that  they  should  catch  fish  for  the  master  of  a  United  States  fishing- 
vessel  was  of  a  somewhat  subtle  character,  and  there  must  have  been 
many  cases,  in  reality,  whatever  the  form  of  the  transaction  amounted 
to,  of  the  sale  and  purchase  of  these  fish  by  Newfoundlanders  to  the 
American  fishing- vessels. 

But  without  entering  into  the  niceties  of  any  particular  transac- 
tion— and  many  of  these  transactions  were  investigated  in  the  courts 
of  Newfoundland — it  is  enough  for  me  to  say  that  the  practical  way 
in  which  this  question  arose  was:  Is  the  Government  of  Newfound- 
land guilty  of  any  breach  of  the  treaty  if  it  forbids  Newfoundland 
subjects  to  take  service  with  American  fishing- vessels  ?  With  refer- 
ence to  that,  the  second  question  has  been  framed,  which  is  with  ref- 
erence to  the  right  of  the  inhabitants  of  the  United  States  to  exer- 
cise these  fisheries  upon  the  coast  of  Newfoundland. 

That  question  has  a  general  and  also  a  special  application,  and 
when  I  come  to  deal  with  it  I  shall  ask  the  Court  to  deal  with  it  not 
merely  in  its  general  application,  but  in  the  one  view  in  which  it  is 
of  real  present  practical  importance,  namely,  the  question  whether 
the  treaty  is  in  any  way  infringed  by  forbidding  Newfoundlanders 
to  take  service  with  American  fishing- vessels. 

I  have  now,  sir,  arrived,  I  think,  at  the  end  of  the  historical  state- 
ment which  I  thought  it  would  be  convenient  for  the  Court  to  have 
presented  before  proceeding  to  deal  with  the  questions  seriatim. 
I  have  not  confined  my  statement,  as  the  Court  has  observed,  to  a 
mere  enumeration  of  events  and  documents  in  the  order  of  time.  As 
each  question  successively  arose  above  the  horizon,  I  have  endeavoured 
to  argue  it  and  to  present  to  the  Court  considerations  which  may 
most  considerably  abridge  my  treatment  of  each  question  when  I 
attempt  to  deal  with  it  by  itself.  There  is  only  one  general  observa- 
tion which  I  desire  to  make  before  I  proceed  to  consider  the  questions 
seriatim,^  and  it  is  this : — 

I  say  that  a  consideration  of  the  story  as  a  whole  shows  that  as 
each  question  arose.  Great  Britain,  from  the  commencement,  assumed 
the  attitude  which  she  has  consistently  maintained  from  beginning 
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to  end  of  this  controversy.  The  position  of  Great  Britain  is  to-day 
the  same  on  the  question  of  these  rights  that  it  was  when  each  of  the 
questions  arose. 

The  fii-st  question  to  arise  was  that  with  regard  to  bays,  which  be- 
came of  practical  importance  when  the  United  States  fishermen  came 
in  pursuit  of  mackerel  to  the  coasts  of  the  British  possessions.  The 
British  Government  then  asserted  its  position.     It  maintains  the 

same  position  to-day. 
173  The  next  question  that  arose  was  the  question  with  regard 

to  regulations,  which  had  remained  unquestioned  until  1878. 
Then  the  British  Government  asserted  the  same  position  that  they 
maintain  to-day;  and  whatever  criticism  may  be  passed  upon  some 
expressions  in  one  despatch  of  Lord  Salisbury's,  when  that  despatch 
is  read  by  the  light  of  the  circumstances  in  which  it  was  written,  and 
when  it  is  read  in  conjunction  with  the  other  despatches  of  the  British 
Government,  it  will  be  found  that  the  British  Government  has  never 
varied,  and  that  they  have  said  that  the  grant  was  a  grant  to  fish, 
only  subject  to  the  right  of  local  regulation. 

And  so  with  regard  to  the  question  of  the  right  of  persons,  other 
than  inhabitants  of  the  United  States,  to  enjoy  the  treaty  rights  upon 
the  shore  of  the  British  possessions. 

But  while  asserting  her  rights  consistently,  Great  Britain  has  also, 
throughout,  evinced  a  most  conciliatory  disposition,  and  a  readiness 
to  arrive  at  any  practicable  and  reasonable  solution  of  the  somewhat 
vexatious  controversies;  and  what  I  submit  to  the  Court  is  that  the 
position  of  Great  Britain,  now  that  all  attempts  of  adjustment  have 
failed,  ought  not  to  be  in  the  slightest  degree  prejudiced  by  her 
disposition  on  every  occasion  to  avoid  friction  between  two  great 
countries  which  were  made  to  be  friendly,  and  I  most  respectfully 
submit  to  the  Court  that  all  that  has  been  done  by  Great  Britain  in 
the  direction  of  conciliation  has  been  done  under  such  circumstances 
and  in  such  a  manner  as  not,  in  the  slightest  degree,  to  prejudice  the 
l^al  position  which  now  comes  for  adjustment  before  this  Court. 

I  shall  propose,  Sir,  at  no  great  length — because  I  have  said  a  great 
deal  that  has  to  be  said  with  reference  to  the  various  questions — to 
treat  the  several  questions  in  the  order  in  which  they  stand  in  the 
treatv,  and  shall  submit  to  the  Court  certain  observations  on  the 
principles  according  to  which  they  ought  to  be  answered  and  on  the 
authorities  on  international  law  which  bear  upon  the  questions  which 
have  to  be  determined  by  the  Court  according  to  their  view^s  of  the 
construction  of  the  treaty;  for  that,  after  all,  is  the  question  to  which 
we  always  come  back  in  the  course  of  this  controversy.  Here  is  the 
treaty  of  1818.  What  does  that  treaty  mean?  And  propositions  of 
international  law  can  be  looked  at  only  in  so  far  as  they  throw  any 
light  upon  that  question. 
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The  Pbesident:  The  meeting  is  adjourned  until  to-morrow,  at  10 
o'clock. 

[The  Tribunal,  at  4.3  o'clock  p.  m.,  adjourned  until  Tuesday,  the 
14th  June,  1910,  at  10  o'clock  a.  m.] 


SEVENTH  DAY :  TUESDAY.  JUNE  14,  1910. 

The  Tribunal  met  at  10  o'clock  a.  m. 

The  PsEsmENT:  Proceed,  if  you  please.  Sir  Robert. 

Sir  Robert  Finlay:  Mr.  President,  I  propose  now,  as  I  stated 
yesterday,  to  deal  with  the  questions  which  have  been  submitted, 
having  tried  to  put  the  CJourt  in  possession  of  an  outline  of  the  his- 
tory of  the  case,  interspersed  with  such  arguments  as  the  various 
documents  and  occurrences  seemed  to  require. 

The  first  question  is  that  which  relates  to  the  right  of  regulation ; 
and  the  terms  of  the  question  are  before  the  Court,  and  were  com- 
mented upon  by  me  at  the  beginning  of  my  speech.  The  only  point 
of  difference,  really,  between  Great  Britain  and  the  United  States 
is  that  the  United  States  assert  that  no  regulations  can  be  passed — 

"  Unless  their  appropriateness,  necessity,  reasonableness,  and  fair- 
ness be  determined  by  the  United  States  and  Great  Britain  by  com- 
mon accord  and  the  United  States  concurs  in  their  enforcement." 

I  do  not  understand  these  words — 

"  the  United  States  concurs  in  their  enforcement " 

to  mean  that  the  United  States  claim  that  they  are  to  share  in  the 
executive  action  that  may  be  taken  on  the  portions  of  the 
174  coasts  where  the  fisheries  may  be  exercised.  It  may  be  that 
that  would  be  a  logical  deduction  from  the  theory  of  partition 
of  sovereignty  which  the  United  States  in  some  portions  of  their 
documents  have  advanced,  but  I  do  not  understand  any  such  claim 
to  be  put  forward  on  their  behalf.  I  read  this  question  as  being 
whether  the  United  States  have  or  have  not  a  negative  voice  upon 
any  regulations  that  have  been  made,  or  that  may  be  made  in  the 
future,  with  regard  to  the  manner  in  which  the  fisheries  are  to  be 
exercised. 

The  President:  Do  you  not  think,  Sir  Robert,  that  this  letter  (c) 
of  the  United  States  formula  to  Question  One  implies  two  requisites? 
It  is  said  there,  "  unless  their  appropriateness,  necessity,  reasonable- 
ness, and  fairness  be  determined  by  the  United  States  and  Great 
Britain  by  common  accord."  That  is  one  requisite.  And  is  it  not 
another  requisite,  in  the  sense  of  the  United  States,  as  they  conceive 
the  question,  that  '^  the  United  States  concurs  in  their  enforcement "  t 
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Are  there  not  two  requisites  from  the  standpoint  of  the  United  States 
Government? 

Snt  BoBEBT  Finlat:  Yes,  Sir.  And  if  the  C!ourt  think  the  ques- 
tion open  to  that  meaning,  I  shall  certainly  deal  with  it  on  that  foot- 
ing. I  said  what  I  did  only  because  I  did  not  read  either  the  Case  or 
the  Counter-Case  or.  the  Argument  of  the  United  States  as  setting 
up  such  a  claim.  But  as  it  would  appear  that  the  question  is  framed 
in  such  terms  as  to  admit  of  it,  I  shall  deal  with  the  question  upon 
that  assumption.  And  I  do  so  the  more  willingly  because  I  think 
that  perhaps  it  renders  my  task  upon  this  first  question  even  easier 
than  it  otherwise  would  have  been. 

Judge  Gray:  Speaking  for  myself.  Sir  Robert,  my  own  notion 
about  that  subdivision  of  the  question  is  that  they  mean  practically 
the  same  thing.  "  Unless  their  appropriateness,  necessity,  reasonable- 
ness, and  fairness  be  determined  by  the  United  States  and  Great 
Britain  by  common  accord,  and  the  United  States  concurs  in  their 
enforcement,"  I  think  is  all  the  expression  of  one  concept  that  there 
must  be  an  agreement  as  to  the  appropriateness  and  reasonableness, 
and  the  enforcement  goes  with  it.  I  think  it  might  be  considered 
as  surplusage,  so  far  as  I  understand  that  question.  There  is  no 
claim  there  to  be  implied  on  the  part  of  the  United  States  that  they 
are  to  share  in  the  enforcement,  or  participate  in  the  enforcement. 

Sir  Robert  Finlay:  If  one  read  the  question  by  itself  of  course 
one  would  naturally  put  upon  it  the  meaning  that  has  just  been  indi- 
cated to  me  by  the  President,  because  one  could  not  suppose  that  the 
two  branches  of  the  question  were  intended  to  refer  to  the  same  thing. 
I  said  what  I  did  merely  because  I  do  not  find  in  the  Argument  on 
behalf  of  the  United  States,  in  any  of  its  documents,  any  such  asser- 
tion as  a  right  to  share  in  the  executive  enforcement  of  such  regula- 
tions. But  I  shall  deal  with  this  question  on  the  footing  of  both 
interpretations. 

Judge  Gray  :  If  I  may  interrupt  you  again,  it  might  refer  to  the 
manner  of  the  enforcement  They  concur  in  the  reasonableness  of 
the  regulation. 

Sir  Robert  Finlay  :  Yes. 

Judge  Gray:  They  must  also  concur  in  the  manner  of  the  enforce- 
ment 

Sir  Robert  Finlay:  Then,  of  course,  that  would  amount  to  v 
claim  to  share  in  the  executive  authority  at  the  Iocils  in  qiw.  But  I 
certainly,  after  what  has  passed,  shall  deal  with  this  question  on  the 
broadest  lines,  and  shall  argue  it  upon  the  footing  that  it  contains 
the  two  propositions  to  which  my  attention  has  been  directed. 

Now,  Sir,  in  arguing  this  and  the  other  questions,  I  propose  to  deal 
with  them  on  the  broad  lines  indicated  in  the  questions  themselves. 
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It  has  not  escaped  the  attention  of  the  Tribunal  that  the  second 
article  of  the  treaty  provides  that  either  of  the  two  nations,  parties 
to  this  Arbitration,  may  call  the  attention  of  the  Tribunal  to  any 
legislative  or  executive  act  of  the  other  party — 

^  claimed  to  be  inconsistent  with  the  true  interpretation  of  the 
Treatv  of  1818;  and  may  call  upon  the  Tribunal  to  express  in  its 
award  its  opinion  upon  such  acts,  and  to  point  out  in  what  respects, 
if  any,  they  are  inconsistent  with  the  principles  laid  down  in  the 
award  in  reply  to  the  preceding  questions ;  and  each  party  agrees  to 
to  conform  to  such  opinion." 

And  then  the  third  article  provides  that  if  any  question  arises  about 
the  reasonableness  of  any  regulation  which  requires  the  assistance  of 
experts,  the  Tribunal  may  refer  that  question  to  three  expert  special- 
ists to  be  nominated  as  specified  in  the  article. 

I  do  not  propose,  at  this  stage  of  the  case,  to  deal  with  the 
175  objections  which  have  been  lodged  by  the  United  States  to  a 
very  great  number  of  acts  of  the  British  legislatures.  We  do 
not  yet  Iniow  which  of  these  very  many  objections  will  be  insisted 
upon,  and  I  think  that  the  question  will  be  best  approached  by  deal- 
ing with  the  terms  of  the  various  submissions  on  the  broad  lines  indi- 
cated in  the  questions  submitted  to  the  Tribunal ;  and  that  when  the 
principles  are  established,  the  Court  will  then  be  in  a  position  to  deal 
with  the  objections  made  by  the  United  States  to  any  specific  enact- 
ment. If  the  Court  should  indicate  that  it  is  desirable  that,  at  this 
stage  of  the  case,  I  should  anticipate  any  such  objections,  I,  of  course, 
shall  be  prepared  to  do  so ;  but  my  own  impression  was  that  probably 
it  would  be  better  to  wait  till  we  know  on  what  points  the  specific 
attack  is  really  to  be  directed,  and  then  it  can  be  met  by  the  subse- 
quent speakers.  But  I  am  in  the  hands  of  the  Tribunal  in  that 
matter,  and  shall  conform  to  any  indication  of  the  opinion  of  the 
Tribunal  with  which  I  may  be  favoured. 

In  dealing  with  the  first  question,  I  desire  in  the  first  instance  to 
point  out  that  the  territorial  jurisdiction  of  Great  Britain  over  the 
locality  where  the  fishery  is  to  be  exercised  is  absolutely  unques- 
tioned and  unquestionable.  And  the  rights  conferred  by  the  treaty 
are  rights  to  be  exercised  partly  on  the  water  and  partly  on  the  land. 
The  right  of  fishing  is  given  in  the  water,  and  the  right  of  using  the 
shore  in  certain  localities  for  drying  and  curing  fish  is  also  conferred 
by  the  treaty.  I  do  not  know  whether  the  United  States  would  go 
so  far  as  to  assert  that  the  use  of  the  shore,  in  the  process  of  drying 
and  curing  fish  and  other  things  which  are  ancillary  to  that  process, 
would  not  be  subject  to  any  local  laws  for  sanitary  purposes,  or  any 
allied  purposes  of  that  kind.  I  submit  that  if  such  a  contention 
should  be  put  forward,  it  is  one  that  could  not  possibly  find  any 
favour  with  the  Tribimal.    The  right  conferred  to  use  the  shore  must, 
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in  the  very  nature  of  things,  be  subject  to  the  local  law  with  regard 
to  such  use.  Of  course,  with  regard  to  the  use  of  the  shore,  no  law 
would  be  made  which  discriminated  against  United  States  fishermen. 
The  making  of  such  a  law  would  be  an  infraction  of  the  treaty,  and 
would  be  dealt  with  diplomatically.  That  is  the  check.  But  so  long 
as  United  States  fishermen  were  not  unfairly  treated  by  such  law, 
as  compared  with  the  British  fishermen,  I  apprehend  that  it  is 
beyond  all  possibility  of  dispute  that  the  exercise  of  the  treaty  rights 
upon  the  shore  would  be  subject  to  the  local  law. 

What  I  am  going  to  submit  to  the  Tribunal  is  that  the  very  same 
principle  applies  to  that  portion  of  British  territory  which  consists 
of  the  territorial  waters  adjoining  the  shore;  and  that,  in  the  exer- 
cise of  these  rights  in  the  waters  for  the  purpose  of  fishing,  the 
United  States  fishermen  are  just  as  much  subject  to  the  local  regu- 
lations hond  "fide  made  for  the  preservation  of  the  fisheries  and  the 
maintenance  of  order  in  the  interest  of  the  fishermen  of  both  coun- 
tries, as  the  British  fishermen. 

The  territorial  jurisdiction  of  Great  Britain  over  such  waters  was 
never  more  strongly  asserted  than  it  was  by  the  United  States  them- 
selves, when  they  invoked  it  in  the  year  1822,  in  the  course  of  their 
dispute  with  the  French  with  regard  to  the  action  that  the  French 
took  in  driving  away  American  fishing-vessels  from  St.  George's 
Bay  and  other  bays  on  the  west  coast  of  Newfoundland.  Starting 
from  that  point  of  the  territorial  jurisdiction  of  Great  Britain,  it  is, 
I  shall  submit  to  the  Court,  obvious,  that  it  is  only  Great  Britain 
that  can  enforce  any  regulations.  I  submit  that  the  contention  which 
may  be  embodied  in  the  second  limb  of  head  (c)  of  the  American 
view  in  the  first  question,  that  the  United  States  are  to  concur  in  the 
enforcement  of  these  regulations,  is  one  which  is  quite  unsustainable, 
and  that  the  whole  executive  authority  must  be  and  remains  in  Great 
Britain.  The  whole  right  of  police  remains  with  Great  Britain, 
and  there  is  no  power  of  sovereignty  conferred  ypon  the  United 
States  in  respect  of  the  share  in  the  enjoyment  of  the  fisheries  which 
is  conferred  upon  the  inhabitants  of  the  United  States.  What  is 
most  strongly  claimed  is  that  the  United  States  ought  to  have  a  voice 
in  the  settlement  of  what  these  regulations  are  to  be.  And  I  think 
it  would  be  convenient  if  I  were  to  call  the  attention  of  the  Tribunal 
to  the  way  in  which  this  claim  is  put  in  one  of  those  despatches  which 
I  mentioned  yesterday  as  passing  between  Mr.  Root  and  Sir  Edward 
Grey.  I  read  none  of  these  despatches,  because  the  Tribunal  will 
have  the  great  advantage  of  hearing  Mr.  Boot  himself,  who  will  state 
the  arguments  contained  in  these  despatches  with,  if  possible,  greater 
force  than  the  despatches  themselves.  I  did  not  read  Sir  Edwasd 
Grey's  despatch,  because  I  shall  endeavour,  to  the  best  of  my  ability, 
to  state  the  arguments  therein  contained  to  the  Tribunal.    There  are, 
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however,  a  few  sentences  in  one  of  these  despatches  to  which  I  do 
desire  to  call  your  attention,  Sir.    It  will  be  found  at  p.  499  and  the 
following  pages  of  the  Appendix  to  the  British  Case.    The  first 
passage  is  in  the  third  paragraph  on  p.  499 : — 

176  "  The  Government  of  the  United  States  fails  to  find  in  the 
Treaty  any  grant  of  right  to  the  makers  of  Colonial  law  to 
interfere  at  all,  whether  reasonably  or  unreasonably,  with  the  exer- 
cise of  the  American  rights  of  fishery,  or  any  right  to  determine  what 
would  be  a  reasonable  interference  with  the  exercise  of  that  American 
right  if  there  could  be  any  interference." 

Mr.  President,  I  submit  that  that  statement  contains  a  curious 
inversion  of  the  real  question.  It  is  said  that  the  United  States 
fails  to  find  any  grant  of  a  right  to  the  colonies  to  interfere  in  any 
way  with  the  American  rights  of  fishery.  The  question  is  whether 
the  treaty  contains  an  abdication  by  Great  Britain  of  the  right  which 
Great  Britain  undoubtedly  possessed  as  the  Sovereign  Power,  to  regu- 
late these  fisheries.  It  is  not  a  question  of  whether  the  United 
States  granted  to  Great  Britain  the  right  to  legislate  with  regard  to 
the  fisheries  in  her  own  territory.  The  question  is  whether  Great 
Britain  made  a  grant  to  the  United  States  so  extensive  in  its  terms 
that  it  not  merely  conveyed  a  share  in  the  enjoyment  of  the  fishery, 
but  also  conveyed  a  share  in  sovereignty,  by  renouncing  the  right  of 
Great  Britain,  as  a  Sovereign  Power,  to  make  laws  within  her  own 
territory,  unless  she  obtained  the  consent  of  a  foreign  Government. 
And  as  regards  the  second  branch  of  that  sentence,  I  submit  that  it 
shows  a  curious  misapprehension  of  the  real  question : — 

"  The  Government  of  the  United  States  fails  to  find  in  the  Treaty 
any  grant  of  right  to  the  makers  of  Colonial  law  to  interfere  at  all, 
whether  reasonably  or  unreasonably,  with  the  exercise  of  the  Ameri- 
can rights  of  fishery,  or  any  right  to  determine  what  would  be  a 
reasonable  interference  with  the  exercise  of  that  American  right  if 
there  could  be  any  interference." 

It  is  not  claimed  for  the  British  Government,  or  for  the  Colonial 
Governments,  that  they  can  determine  the  question  whether  any 
regulation  is  reasonable.  All  that  they  claim  is  the  right  to  make 
reasonable  regulations,  and  if  the  point  is  raised  as  to  whether  any 
regulation  is  reasonable  or  not,  it  is  not  for  the  Colonial  Government, 
it  is  not  for  the  British  Government,  it  is  not  for  the  United  States 
Government  to  determine  whether  that  regulation  is  or  is  not  rea- 
sonable. It  is  for  this  Tribunal,  to  which  the  parties  can,  if  such  a 
difference  arises,  come. 

The  two  statements  in  this  sentence  to  which  I  have  ventured  to 
call  the  attention  of  the  Tribunal  indicate,  if  I  may  venture  to  say 
so,  a  misconception  of  the  true  question,  which  will  be  found  to 
permeate  a  very  great  deal  of  what  has  been  written  and  said  on 
behalf  of  the  United  States  in  the  whole  course  of  this  controversy. 
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Then  there  is  a  second  passage  on  p.  500  to  which  I  invite  the 
attention  of  the  Tribunal,  in  this  same  despatch : — 

"  In  previous  correspondence  regarding  the  construction  of  the 
Treatv  of  1818,  the  Government  of  Great  Britain  has  asserted,  and 
the  Meniorandum  under  consideration  perhaps  implies,  a  claim  of 
right  to  regulate  the  action  of  American  fishermen  in  the  Treatj 
waters,  upon  the  ground  that  those  waters  are  within  the  terri- 
torial jurisdiction  of  the  Colony  of  Newfoundland.  This  Govern- 
ment is  constrained  to  repeat  emphatically  its  dissent  from  any  such 
view.  The  Treaty  of  1818  either  declared  or  granted  a  perpetual 
right  to  the  inhabitants  of  the  United  States  which  is  beyond  the 
sovereipi  power  of  England  to  destroy  or  change.  It  is  conceded 
that  this  right  is,  and  for  ever  must  be,  superior  to  any  inconsistent 
exercise  of  sovereignty  within  that  territory.  The  existence  of  this 
right  is  a  qualification  of  British  sovereignty  within  that  territory. 
The  limits  of  the  right  are  not  to  be  tested  by  referring  to  the  general 
jurisdictional  powers  of  Great  Britain  in  that  territory,  but  the  limits 
of  those  powers  are  to  be  tested  by  reference  to  the  right  as  defined 
in  the  instrument  created  or  declaring  it." 

There  is  a  misprint  in  that  line,  where  the  word  "created"  is 
printed  instead  of  "  creating." 

"  The  Earl  of  Derby  in  a  letter  to  the  Governor  of  Newfoundland, 
dated  the  12th  June,  1884,  said : '  The  peculiar  fisheries  rights  granted 
by  Treaties  to  the  French  in  Newfoundland  invest  those  waters  dur- 
ing the  months  of  the  year  when  fishing  is  carried  on  in  them,  both 
by  English  and  French  fishermen,  with  a  character  somewhat  analo- 
gous to  that  of  a  common  sea  for  the  purpose  of  fishery/  And  the 
same  observation  is  applicable  to  the  situation  created  by  the  existence 
of  Americap  fishing  rights  under  the  Treaty  of  1818.  An  appeal  to 
the  general  jurisdiction  of  Great  Britain  over  the  territory  is,  there- 
fore, a  complete  begging  of  the  question,  which  always  must  be,  not 
whether  the  jurisdiction  of  the  Cfolonv  authorizes  a  law  limiting  the 
exercise  of  the  Treaty  right,  but  whether  the  terms  of  the  grant 
authorize  it." 

I  am  not,  at  this  time,  going  to  deal  with  the  attempts  to  com- 
pare the  rights  of  the  United  States  fishermen  with  the  rights  of 
the  French  fishermen  under  the  Treaty  of  Utrecht  and  the  subse- 
quent treaties  which  modified  it.  I  shall  deal  with  that  afterward, 
before  I  have  finished  my  argument  upon  this  question.    But  what 

I  desire  to  point  out  is  that  the  whole  question  is  not  whether 
177      the  United  States  have  granted  to  Great  Britain  the  right  to 

make  regulations,  but  whether  Great  Britain  has  abdicated,  in 
favour  of  the  United  States,  her  right  to  make  regulations  on  her 
own  territory,  affecting  fisheries  in  which  her  own  subjects  are  inter- 
ested. The  question  is,  What  has  Great  Britain  given  away  ?  And 
to  treat  this  as  a  question  to  which  the  jurisdiction  of  Great  Britain 
and  of  the  British  Colonies  in  the  waters  in  question  has  no  refer- 
ence, is  entirely  to  misconceive  the  whole  question.    You  start  from 
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the  fact  that  Great  Britain  has  jurisdiction  there;  and  what  has  to 
be  made  out,  on  behalf  of  the  United  States,  is  that  Great  Britain 
has  abdicated  that  jurisdiction  in  favour  of  the  United  States.  The 
last  sentence  of  the  paragraph  sums  up  what  I  most  respectfully 
submit  is  the  fallacy  which  underlies  the  whole  of  it.  It  is  said 
that— 

"An  appeal  to  the  general  jurisdiction  of  Great  Britain  over  the 
territory  is,  therefore,  a  complete  begging  of  the  question,  which 
always  must  be,  not  whether  the  jurisdiction  of  the  Colony  authorizes 
a  law  limiting  the  exercise  of  the  Treaty  right,  but  whether  the  terms 
of  the  grant  authorize  it." 

The  whole  of  that  paragraph  begs  the  question  in  favour  of  the 
United  States.  That  Great  Britain  granted  to  United  States  fisher- 
men the  enjoyment,  in  common  with  British  subjects,  of  the  fisheries 
in  these  waters,  is  unquestioned.  That  the  terms  of  the  treaty  make 
plain.  It  is  for  the  United  States  to  show  that  Great  Britain  also 
granted  to  the  Government  of  the  United  States  a  coequal  right  with 
Great  Britain  in  the  framing  of  any  regulations  within  the  territory 
of  Great  Britain. 

I  submit  that  the  whole  burden  of  proof  in  this  matter  is  upon  the 
United  States  Government;  and  that  it  is  not  a  question  of  whether 
the  grant  authorises  the  exercise  by  Great  Britain  of  the  law-making 
power  within  her  own  territory,  but  whether,  by  a  grant  from  Great 
Britain,  she  has  parted  with  that  unquestioned  right. 

There  is  one  other  passage  in  this  despatch  to  which  I  call  attention. 

The  passage  begins  at  the  bottom  of  p.  600  and  goes  on  over  some 
lines  on  p.  501 : — 

"  For  the  claim  now  asserted  that  the  Colony  of  Newfoundland  is 
entitled  at  will  to  regulate  the  exercise  of  the  American  Treaty  right 
is  equivalent  to  a  claim  of  power  to  completely  destroy  that  right. 
This  Government  is  far  from  desiring  that  the  Newfoundland  fish- 
eries shall  go  unregulated.  It  is  willing  and  ready  now,  as  it  has 
always  been,  to  join  with  the  Government  of  Great  Britain  in  agree- 
ing upon  all  reasonable  and  suitable  regulations  for  the  due  control 
of  the  fishermen  of  both  countries  in  the  exercise  of  their  rights,  but 
this  Government  cannot  permit  the  exercise  of  these  rights  to  be 
subject  to  the  will  of  the  Colony  of  Newfoundland.  The  Government 
of  the  United  States  cannot  recognize  the  authority  of  Great  Britain 
or  of  its  Colony  to  determine  whether  American  citizens  shall  fish  on 
Sunday.  The  Government  of  Newfoundland  cannot  be  permitted  to 
make  entry  and  clearance  at  a  Newfoundland  custom-house  and  the 
payment  of  a  tax  for  the  support  of  Newfoundland  lighthouses  con- 
ditions to  the  exercise  of  the  American  right  of  fishmg.  If  it  be 
shown  that  these  things  are  reasonable  the  Government  oi  the  United 
States  will  agree  to  them,  but  it  cannot  submit  to  have  them  imposed 
upon  it  without  its  consent." 

Now,  Sir,  there  again  is  introduced  the  idea  that  the  British  claim 
amounts  to  a  claim  to  pass  any  regulations^  even  though  they  might 
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have  the  effect  of  destroying  the  enjoyment  of  the  fishery  by  the 
American  fishermen. 

The  British  Government  has  never  made  any  such  claim.  The 
claim  to  regulate  the  fisheries  is  not  equivalent,  as  is  said  in  the  first 
sentence  of  this  paragraph,  to  a  claim  of  power  to  completely  destroy 
that  right.  If  any  law  were  passed  which  tended  to  destroy  that 
right,  it  would  be  for  this  Tribunal  to  say  whether  that  law  was  or 
was  not  unreasonable. 

No  power  has  ever  been  claimed  for  the  Colonial  Government,  or 
for  the  British  Government,  to  decide  that  a  law  of  that  kind  destroy- 
ing the  fisheries  is  within  their  competence.  That  would  be  a  ques- 
tion of  international  concern,  which,  in  the  old  days,  would  have  been 
solved  by  diplomacy,  or  failing  diplomacy  by  a  sterner  arbitrament. 
In  these  days,  happily,  we  have  in  this  Tribunal  the  means  of  settling 
such  a  difference  as  that,  if  it  should  arise.  But  I  desire  to  repudiate 
most  emphatically  the  suggestion  that  the  Colonial  Government  or 
the  British  Government  claims  any  right  whatever  by  regulation  to 
destroy  the  exercise  of  the  fishery.  The  terms  of  the  question  suffi- 
ciently show  that  is  not  the  claim,  because  the  regulations  are  to  be 
reasonable,  and  conceived  in  the  public  interests  which  are  mentioned 
in  the  terms  of  the  question  itself. 

Then  this  paragraph  goes  on  to  say  that  the  Government  of  the 
United  States  is  willing  to  join  with  the  Government  of  Great  Britain 
in  agreeing  upon  the  terms  of  regulations. 

Again  I  ask,  where  did  the  Government  of  the  United  States  get 
the  right  to  a  negative  voice  upon  British  legislation  in  British 
territory  f 

178  They  do  not  find  it  in  the  treaty,  as  I  hope  to  show  the 

Tribunal  to  a  demonstration.  It  is  not  implied  in  the  grant 
of  the  enjoyment  of  the  fisheries,  which,  according  to  any  principle, 
must  be  read  as  a  right  to  enjoy  the  fisheries  subject  to  regulations  in 
the  common  interest. 

And  may  I  point  out  the  extraordinary  consequences  that  would 
result  from  the  doctrine  which  is  here  put  forward  ? 

It  is  suggested  that  the  Colony  and  that  Great  Britain  might  abuse 
the  power  of  making  regulations.  That  would  not  go  unchecked, 
because  any  such  abuse  would  be  an  infraction  of  the  treaty.  As 
soon  as  the  fair  sphere  of  regulation  of  the  fisheries  was  exceeued,  as 
soon  as  the  treaty  right,  the  enjoyment  of  the  fisheries  by  the  United 
States  fishermen,  was  interfered  with  by  putting  them  at  a  disad- 
vantage as  compared  with  their  British  competitors,  that  would  be  a 
breach  of  the  treaty,  and  this  Tribunal  would  so  hold.  There  is  a 
remedy  for  anything  of  that  kind. 

But  if  the  contention  of  the  United  States  should  hold  good,  that 
no  regulation  can  be  made  affecting  American  fishermen  except  with 
the  concurrence  of  the  United  States,  there  is  no  remedy  provided. 
There  is  nothing  in  the  treaty  which  provides  for  joint  regulation. 
There  is  no  obligation  on  the  part  of  the  United  States  to  concur  in 
the  making  of  any  regulation.    It  could  not  be  said  that  there  was 
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any  infraction  of  this  treaty  if  the  United  States,  however  capri- 
ciously, if  I  may  suppose  such  a  case  is  possible,  refuse  its  consent 
to  the  making  of  reasonable  r^ulations.  It  could  not  be  said  that 
there  was  a  ri^t  to  insist  that  they  had  transgressed  an  international 
obligation.  What  the  United  States  assert  is  that  it  is  for  them  to 
veto  regulations  if  they  please.  If  regulations  are  vetoed  the  United 
States  fishermen  remam  quite  unregulated,  and  the  result  is  that  the 
fisheries,  so  far  as  they  are  concerned,  in  the  words  of  Lord  Salisbury 
in  one  of  the  despatches  which  I  read  the  other  day,  are  delivered 
over  to  anarchy. 

I  have  thought  it  right,  Sir,  to  refer  at  the  opening  of  my  argu- 
ment on  this  question  to  the  position  as  stated  in  this  very  recent 
despatch  on  behalf  of  the  United  States  Government,  which  seems 
to  me  to  summarise  the  contentions  which  are  put  forward  on  this 
point. 

In  the  first  place  I  submit  that  there  are  no  words  in  the  treaty 
which  confer  tnis  right  upon  the  United  States ;  and,  in  the  second 
place,  that  there  is  m  the  treaty  an  implied  obligation  to  observe 
such  regulations. 

Two  arguments  have  been  put  forward  on  behalf  of  the  United 
States  with  a  view  of  endeavouring  to  assert  that  they  are  to  have  a 
voice  in  the  making  of  these  regulations.  The  first  is  that  which  ap- 
pears in  the  Case  and  the  Counter-Case,  and  is  put  in  various  forms. 
It  was  sometimes  put  on  the  ground  that  the  rights  which  the  inhab- 
itants of  the  United  States  had  under  the  treaty  to  share  in  these  fish- 
eries were  merely  a  continuation  of  the  rights  which  they  had  en- 
joyed as  British  subjects  before  the  declaration  of  independence  in 
1776.  That  is  thrown  out  from  time  to  time,  but  that  does  not  figure 
very  largely  in  the  discussion  on  the  side  of  the  United  States,  for  it 
is  perfectly  obvious  that  the  effect  of  that  argument,  when  it  is  fol- 
lowed up,  is  unfavourable  to  this  claim. 

When  they  were  British  subjects,  beyond  all  question  they  enjoyed 
the  right  of  fishing  on  these  coasts,  subject  to  the  local  regulations  or 
the  regulations  of  the  Imperial  Parliament.  And  if  the  right  which 
the  treaty  conferred  was  a  continuation  of  that  right,  American  citi- 
zens,— inhabintants  of  the  United  States, — would  have  that  right, 
only  subject  to  the  same  power  of  regulation.  But  then  the  argu- 
ment was  put  in  the  Case  and  Counter-Case  in  another  way. 

It  was  said  that  the  treaty  of  1783  operated  as  a  partition  of  the 
British  Empire. 

Well,  so  far  as  the  independence  of  the  United  States  was  con- 
cerned, that  treaty  of  course  admitted  that  the  British  Empire  had 
been  partitioned,  because  the  colonies  had  successfully  asserted  in 
war  their  independence,  that  independence  had  been  recognised  by 
other  Powers,  and  it  was  recognised  by  Great  Britain  before  negotia- 
tions were  initiated  for  the  purpose  of  effecting  a  treaty.  Independ- 
ence was  not  conferred  upon  the  United  States  by  the  treaty  of  1783. 
They  had  achieved  independence,  and  the  treaty  of  1783  merely  rec- 
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ognised  an  accomplished  fact,  on  the  recognition  of  which  the  United 
States  negotiators  had  insisted  before  they  would  enter  on  any  steps 
tending  towards  the  conclusion  of  a  treaty. 

But  the  treaty,  so  far  as  it  deals  with  the  fishery  rights,  is  not  in 
the  nature  of  a  partition  of  sovereignty  at  all.  It  is  not  partition  of 
sovereignty.  It  is  a  grant  of  the  right  of  enjoyment  to  the  United 
States  fishermen  in  common  with  British  subjects  and  under  British 
sovereignty. 

"  Partition  "  would  mean  that  the  Government  of  the  United 
179  States  was  to  exercise  the  whole  executive  power  within  these 
waters  so  far  as  United  States  fishermen  are  concerned.  It 
could  mean  nothing  else.  If  there  were  a  partition  of  British  sov- 
ereignty so  far  as  these  waters  are  concerned,  then  it  would  be  for  the 
United  States  Government  to  deal  with  United  States  fishermen,  and 
not  for  the  British  Government,  and  that  is  indeed  the  logical  con- 
sequence of  this  argument  about  partition  which  has  loomed  so 
large,  and  yet  has  assumed  shape  so  varying  and  so  vague. 

The  claim  to  execrtive  authority  over  American  fishermen  is  not 
put  forward,  as  far  as  I  can  find,  anywhere,  either  in  the  Case,  the 
Counter-Case,  or  the  Argument  of  the  United  States,  but  it  would 
follow  logically  from  the  idea  of  partition  of  sovereignty,  and  the 
reason  why  it  was  not  put  forward  in  the  written  pleadings  in  this 
case  on  behalf  of  the  United  States  was  that  they  felt  that  it  was  a 
redttctio  ad  abmrdum  of  the  theory  of  partition.  A  claim  that  within 
British  territory  the  United  States  was  to  enjoy  executive  authority 
and  do  the  policing  of  United  States  fishermen  is,  I  respectfully  sub- 
mit, a  reductio  ad  absurdum  of  the  theory  that  in  this  clause  dealing 
with  the  fisheries  there  was  a  partition  of  the  British  Empire. 

There  was  no  partition  of  sovereignty.  There  was  merely  the 
concession  of  the  liberty  to  enjoy  the  fisheries  along  with  British 
fishermen,  and  subject  to  the  same  regulations. 

When  the  independence  of  the  United  States  was  achieved  there 
were  fisheries  on  the  coasts  of  the  colonies  which  formed  the  United 
States, — of  the  thirteen  colonies  which  severed  their  allegiance  to 
the  British  Crown, — as  well  as  on  the  coasts  of  the  four  colonies 
which  remained  attached  to  the  British  Crown. 

Nothing  is  said  in  the  treaty  of  1783  about  the  fisheries  on  the 
coasts  of  the  United  States.  These  .fisheries,  of  course,  inasmuch  as 
nothing  is  said  in  the  treaty  about  them,  belong  exclusively  to  the 
people  of  the  United  States,  subject  to  the  control  of  their  own 
Government.  So  with  regard  to  the  fisheries  on  the  shores  of  the 
four  colonies  that  retained  their  alliance  to  the  British  Crown.  If 
the  treaty  had  been  silent  on  the  subject  the  United  States  citizens 
would  have  had  no  rights  whatever  to  fish  in  these  waters,  except 
what  might  be  conceded  as  a  matter  of  favour  from  time  to  time  by 


304  NOBTH  ATLANTIC   COAST  FISHERIES  ABBITBATION. 

the  British  Government,  or  by  the  Colonial  Governments,  but  in 
the  treaty  of  1783  there  was  inserted  this  clause  in  which,  dis- 
tinguishing "  liberty  "  from  "  right,"  the  word  "  right "  having  been 
introduced  in  the  earlier  part  of  the  clause,  the  "  liberty  "  of  fishing 
in  the  inshore  waters  of  the  colony  was  granted  to  the  inhabitants  of 
the  United  States.  It  was  a  fresh  grant.  By  achieving  their  inde- 
pendence they  had  lost  any  rights  which  they  had  enjoyed  merely  as 
British  subjects  in  these  waters,  and  the  treaty  of  1783  operated  as  a 
grant  to  them  of  that  which  they  had  ceased  to  be  entitled  to  as  soon 
as  they  ceased  to  be  British  subjects. 

The  word  "  liberty  "  was  advisedly  used,  as  the  various  documents 
to  which  I  referred  in  dealing  with  the  negotiation  of  that  treaty 
showed. 

It  was  first  introduced  by  Mr.  Adams,  and  it  is  impossible  for  any- 
one to  ignore  the  marked  difference  between  the  term  "  right,"  and 
the  term  "  liberty  "  which  is  used  with  reference  to  the  fisheries  now 
in  question. 

Now,  Mr.  President,  this  theory  of  partition  is  really  an  after- 
thought altogether,  and  it  was  first  put  forward  in  the  negotiations 
for  the  Treaty  of  Ghent  by  Mr.  John  Quincy  Adams  for  the  pur- 
pose of  combating  the  British  position  that  the  war  of  1812  had 
ended  the  liberty  conceded  by  the  treaty  of  1783.  That  was  the 
British  position.  The  Americans  contended  that  that  liberty  sur- 
vived the  war  of  1812,  and  it  was  for  the  purpose  of  endeavouring 
to  assert  successfully  that  the  liberty  of  fishing  in  these  inshore 
waters  had  not  been  determined  by  the  war  of  1812  that  Mr.  John 
Quincy  Adams  advanced  the  argument  of  this  clause  being  a  partition 
of  the  British  Empire  quoad  the  fisheries. 

It  will  be  in  the  recollection  of  the  Tribunal  how  his  views  on  that 
subject  were  not  shared  at  all  by  some  of  his  colleagues,  and  how  the 
adhesion  of  others  to  them  was  very  lukewarm.  I  submit  that  they 
are  quite  unsound,  but  it  is  enough  for  me  at  present  to  point  out 
that  those  views  were  put  forward  for  that  specific  purpose  of  endeav- 
ouring to  make  out  that  the  liberty  had  survived  the  war  of  1812. 

I  am  not  going  to  argue  the  general  question  as  to  the  effect  of  war 
upon  treaties.  It  is  a  very  vexed  subject.  A  great  deal  has  been 
said  about  it,  but,  put  at  the  very  lowest,  I  submit  that  the  British 
contention  was  certainly  correct.  For  this  reason.  It  will  be  con- 
ceded, I  think, — must  be  conceded  by  everybody, — that  war  at  least 
gives  an  opportunity  to  any  nation,  party  to  a  treaty,  of  saying  that  it 
refuses  any  longer  to  be  bound  by  it  When  war  has  been  declared, 
without  asserting  the  doctrine,  for  which  there  is  authority,  that  all 
treaties  which  are  not  in  the  nature  of  what  have  been 
180  called  transitory  treaties,  not  perhaps  a  very  happy  expression, 
operating  as  a  transfer  of  real  rights,  possession  of  which  has 
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been  given — that  all  treaties  other  than  these  come  to  an  end ;  without 
asserting  that  doctrine,  which  some  authorities  do  lay  down,  I  submit 
that  it  is  manifest  that  if  any  nation  which  has  been  engaged  in  war 
with  another  says :  "  We  will  make  peace  with  you  only  on  our  ex- 
press statement  that  we  regard  such  and  such  a  treaty  as  being  at  an 
end,"  it  must  be  taken  that,  quoad  that,  that  treaty  is  at  an  end.  When 
war  has  intervened,  there  has  been  a  rupture  of  all  friendly  relations, 
and  when  Great  Britain  said  as  she  did,  both  at  the  beginning  and  at 
the  end  of  the  negotiations  for  the  treaty  of  1814,  that  she  regarded  the 
liberty  to  fish  in  these  waters  as  having  terminated  with  the  war  of 
1812, 1  submit  that  it  is  impossible  to  regard  Great  Britain  as  having 
entered  into  the  treaty  of  1818  except  on  the  footing  of  making  a 
fresh  grant  of  the  liberty  which  she  insisted  had  been  terminated. 

The  enjoyment  of  that  liberty  had  of  course  been  suspended  during 
the  war.  Great  Britain,  when  the  war  ended,  continued  to  enforce 
restrictions,  sometimes  complete,  sometimes  relaxed  in  view  of  the 
approach  of  negotiations  for  a  treaty  on  the  subject,  and  the  whole 
attitude  of  Great  Britain  showed  most  conclusively  that  she  insisted 
on  her  right  to  treat  the  liberty  as  at  an  end,  and  did  so  treat  it 

Now,  Sir,  the  treaty  of  1818  is  entered  into,  and  although  that 
treaty  on  the  face  of  it  modifies  the  ''  liberty,"  although  on  the  face 
of  it  it  refers  to  what  had  been  claimed  on  behalf  of  the  United  States, 
and  though  on  the  face  of  it  it  makes  a  fresh  grant  by  the  terms  of 
that  treaty  itself,  it  is  still  now  suggested,  or  has  been  suggested 
in  the  course  of  this  case,  that  the  old  doctrine  of  partition  of  Empire 
survived,  and  that  the  treaty  of  1818  may  be  regarded  as  recognising 
a  partition  of  Empire  with  regard  to  the  fisheries. 

I  need  not  cite  again  American  writers  who  have  pronounced  this 
doctrine  to  be  fantastic.  I  submit  it  is  eminently  fantastic,  and  that 
it  really  will  not  bear  examination.  And  I  think  that  the  United 
States — the  advisers  of  the  United  States — at  a  later  point  of  the 
pleadings  in  this  case,  have  come  to  share  that  view. 

If  the  Court  would  look  at  the  printed  Argument  of  the  United 
States  at  the  bottom  of  p.  60,  they  will  find  this  passage : — 

"  The  British  Case  remarks  of  the  contention  in  question  "  (that  is, 
the  partition  theory  which  is  stated  at  the  top  of  that  same  page) 
"that  this  view  has  been  repudiated  by  Great  Britain,  and  as  the 
United  States,  for  the  purposes  of  this  case,  has  consented  to  have  its 
rights  measured  and  adjuaicated  by  the  terms  of  the  Treaty  of  1818, 
it  does  not  require  further  consideration." 

So  that  I  submit  that  the  partition  theory  may  be  dismissed  from 
further  consideration,  and  that  if  it  is  necessary  in  any  way  to  consider 
it,  it  must  be  pronounced  to  be  manifestly  unsound. 

Now,  in  place  of  the  partition  theory,  which  loomed  so  large  in 
the  Case  and  in  the  Counter-Case,  a  new  argument  is  adduced  in  the 
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printed  Argument  of  the  United  States,  and  that  is  based  upon  the 
law  of  servitudes.  There  a  good  deal  of  learning,  on  very  ele- 
mentary points,  with  regard  to  the  law  of  servitudes,  and  a  good 
deal  of  information  is  given  as  to  the  servitudes  which  the  Boman 
Law  recognised,  and  its  provisions  with  regard  to  the  enjoyment  of 
such  servitudes. 

The  analogy  between  servitudes  of  a  private  nature,  in  private  law, 
and  what  have  been  called  international  servitudes,  is  one  which,  as 
the  most  eminent  writers  have  pointed  out,  must  not  be  pressed  too  far. 

The  doctrine  of  international  servitudes  originated  no  doubt  very 
largely  from  the  fact  that  different  sovereigns  of  the  various  States 
of  Germany  before  its  unity  was  achieved  enjoyed  privileges  concern- 
ing  the  territories  of  their  neighbours,  and  a  body  of  law  was  evolved 
from  consideration  of  those  rights  which  were  given,  not  to  be  en- 
joyed by  the  people  of  one  State  over  the  territory  of  another  State, 
but  to  the  Sovereign  of  one  State  to  be  enjoyed  over  the  territory 
of  a  State  which  might  or  might  not  be  adjoining;  rights  of  passage 
for  troops  and  so  on  forming  an  excellent  example  of  the  class  of 
servitude  with  reference  to  which  this  body  of  law  was  evolved. 

I  desire  to  call  attention  to  the  caution  which  is  contained  in  Holt- 
zendorff's  treatise  on  international  law  with  regard  to  arguing  from 
private  servitudes. 

I  am  afraid  the  book,  by  some  accident,  has  not  been  brought,  but 
I  have  the  passage  sufficient  in  my  mind  to  be  able  to  state  to  the 
Court  what  its  effect  was.  It  is  in  the  second  volume  of  Holtzen- 
dorff's  treatise  on  international  law  at  p.  247.  I  think  that  portion 
of  "The  Encydopsedia  of  International  Law"  is  by  Holtzendorff 
himself. 

The  President  :  By  himself. 
181  Sir  Robert  Finlat:  And  while  he  points  out  the  analogy 

between  servitudes  in  private  law  and  international  servitudes, 
he  says  the  analogy  must  be  carried  out  with  great  caution;  and 
what  Holtzendorff  says  upon  this  subject  is  echoed  by  many  other 
writers.  But  there  is  one  point  on  which  the  analogy  does  hold 
good,  and  it  is  this,  that,  prcesundtur  pro  libertate^ — ^in  construing 
any  instrument  by  which  servitude  is  said  to  have  been  created,  the 
presumption  is  always  in  favour  of  the  State  over  which  the  servi- 
tude is  said  to  have  been  created. 

That  is  a  principle  which  will  be  found  to  be  enunciated  by  almost 
all  writers  upon  international  law,  and  I  propose  to  call  the  atten- 
tion of  the  C!ourt  to  some  of  these  authorities. 

I  will  take  first  Rivier  (edition  of  1896,  first  volume,  p.  296, 
section  58). 

It  is  headed  ^^  Les  servitudes  intemationales,"  and  his  proposition 
is  tbis:^ 
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^  Les  servitudes  intemationales  sont  compatibles  avec  le  droit  d'in- 
d£pendance,  comme  les  servitudes  de  droit  prive  sont  compatibles 
avec  la  propri6te.  Mais  a  cause  de  leur  caractere  exceptiomiel,  elles 
doivent  etre  d'interpretation  restrictive.    '  In  dubio  pro  libertate.'  " 

Where  there  is  any  doubt  about  it  the  State  over  which  the  servi- 
tude is  said  to  exist,  gets  the  benefit  of  a  construction  favourable  to 
the  State ;  "  In  dubio  pro  libertate."  The  same  proposition  is  laid 
down  by  Bluntschli  in  "  Le  Droit  International  Codififi."  I  am  read- 
ing from  the  edition  of  1895  at  p.  214,  section  358,  where  he  says : — 

"  On  doit,  dans  le  doute,  pr&umer  toujours  en  faveur  de  la  sou- 
verainet6  complete  d'un  etat,  et  interpreter  dans  un  sens  restrictif  les 
droits  ezceptionnels  que  confere  la  servitude  reconnue." 

Then,  the  note  is  this: — 

"A  mesure  qu'on  attachait  plus  de  valeur,  dans  les  fitats  modemes, 
k  Tunite  et  a  la  liberte  de  I'etat,  on  se  montrait  moins  favorable  aux 
servitudes  de  droit  public;  ces  demieres  font  une  brfeche  k  I'unit^, 
accordent  certains  droits  de  souverainete  a  des  puissances  6trangferes, 
mettent  des  entraves  au  developpement  de  la  liberty,  et  empechent  un 
6tat  de  progresser  et  de  faire  valoir  en  plein  ses  droits.  Les  servi- 
tudes de  droit  public  sont  done  plus  casuelles  que  les  servitudes  de 
droit  priv6,  car  elles  risquent  k  cnaque  instant  de  sombrer  dans  une 
revolution." 

There  the  doctrine  is  laid  down  in  the  clearest  terms  that  the  com- 
plete sovereignty  of  the  State  is  always  to  be  presumed,  and  that  any 
grant  of  a  servitude  must  be  interpreted  strictly  so  as  not  to  interfere 
more  with  the  sovereignty  of  the  State  over  which  it  is  said  to  have 
been  granted,  than  is  absolutely  necessary.  The  passage  is,  in  its 
terms,  I  submit,  entirely  applicable  to  the  present  case.  This  treaty 
confers  a  right  to  the  enjoyment  of  the  fisheries.  It  is  now  said :  Oh, 
the  United  States  have  also  the  right  to  interfere  with  British  sov- 
ereignty and  to  have  a  negative  voice  in  British  legislation  affecting 
the  fisheries.  I  submit  that  the  doctrine  laid  down  by  Bluntschli, 
which  is  merely  the  expression  of  sound  international  law,  is  fatal 
to  such  a  contention.  Then  Clauss,  in  a  pamphlet  published  in  1894, 
entitled  ^'Die  Lehre  von  den  Staatsdienstbarkeiten,"  says  this,  at 
p.  206:— 

"As  to  the  extent  of  the  exercise  and  the  nature  of  such  exercise  in 
detail,  all  writei-s  lay  down  that  treaties  dealing  with  state  servitudes 
are  to  be  construed  strictly.  Since  a  state  servitude  must  be  regarded 
as  an  exception  from  general  rules,  it  is  always  presumed  in  case  of 
doubt  that  the  servient  state  authority  has  intended  to  lay  the  least 
possible  limitation  on  itself;  that  everything  which  is  not  expressly 
nanded  over  to  the  foreign  state  remains  subject  to  the  sovereignty  of 
the  servient  state.  On  principle,  in  the  interpretation  of  treaties 
creating  state  servitudes  a  ^state's  sovereignty  over  its  territory  must 
be  presumed  to  remain  so  long  as  it  has  not  been  expressly  abrogated." 
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That  last  sentence,  I  submit,  is  very  much  in  point  here,  and  if  I 
may  refer  again  to  its  terms,  it  will  be  found  that  the  learned  author 
says  that  in  point  of  principle  in  the  interpretation  of  such  servitudes, 
sovereignty  over  the  territory  of  the  State  is  presumed  so  long  as  it 
is  not  expressly  taken  away.  I  most  respectfully  submit  to  the  Tri- 
bunal that  the  passage  is  very  much  in  point  with  regard  to  the  con- 
tention of  the  United  States.  I  do  not  know  whether  the  book  is 
accessible  to  the  Tribunal. 

The  Presidbnt  :  We  have  it,  Sir  Robert 

Sir  Robert  Finlay:  The  next  author  that  I  shall  refer  to  is 
Despagnet,  "Cours  de  droit  international  public."    I  am  reading 
from  the  edition  of  1899,  section  191,  at  p.  188,  at  the  end  of  sec- 
tion 191 :— 

• 

182  "H  faut  encore  emprunter  au  Droit  civil  ces  deux  r^les 

pour  les  appliquer  en  Droit  international:  1®,  dans  le  doute,  la 
servitude  ne  se  presume  jamais,  car  elle  est  une  derogation  exception- 
nelle  h  la  souverainete  des  fitats;" 

It  is  never  to  be  presumed,  because  it  is  a  derogation  from  the 
sovereignty  of  the  state.  Yet  here,  it  is  said,  that,  without  any  words 
which  support  it,  it  is  to  be  presumed  that  Great  Britain  had  abdi- 
cated her  sovereignty  by  granting  a  common  enjoyment  of  the 
fisheries. 

The  same  doctrine  is  laid  down  by  Heffter.  I  am  citing  from  the 
edition  "Le  Droit  international  de  I'Europe,"  published  in  1873, 
section  43,  at  p.  93 : — 

"Les  traites  constitutifs  de  servitudes  intemationaux  s'interprfetent 
d'apres  le  sens  clair  et  strict  des  termes  y  employes.  H  n'est  par 
permis  de  tirer  de  la  concession  d'un  droit  de  souverainete  une  incmc- 
tion  en  f aveur  d'un  autre :  dans  le  doute,  c'est  seulement  le  moindre 
degre  du  droit  (ju'il  faudra  admettre." 

"  Treaties  which  constitute  international  servitudes  are  interpreted 
according  to  the  clear  and  strict  sense  of  the  terms  there  employed. 
It  is  not  permitted  to  draw  from  the  concession  of  one  right  of  sov- 
ereignty an  induction  in  favour  of  another.  In  doubt  it  is  only  the 
smallest  degree  of  the  right  that  can  be  admitted.'^ 

Then,  at  the  end,  he  says : — 

"  La  jouissance  d'un  droit  souverain  dans  un  territoire  Stranger 
ne  peut  s'effectuer  que  de  la  maniere  la  moins  nuisible  ou  la  plus 
convenable  pour  I'fitat  oblige.  La  concession  d'un  droit  contraire  k 
un  droit  precedemment  6tabli  serait  nulle." 

"  The  enjoyment  of  a  sovereign  right  in  a  foreign  territory  can 
take  place  only  in  the  manner  least  hurtful  or  the  most  convenient 
for  the  state  which  has  that  sovereignty." 

Sir  Robert  Phillimore,  in  his  first  volume  on  "International  Law," 
at  p.  391,  expresses  himself  thus  in  section  282 : — 

"  The  serritufes  juris  gentium  must,  however,  be  almost  always  the 
result  either  of  certain  prescriptive  customs,  or  of  positive  conven- 


tion.  The  entire  liberty  which  each  State  naturally  possesses  over  its 
own  property  cannot  be  curtailed  upon  presumption.  The  jvs  in 
re  aiiena  is  a  dero^tion  from  the  general  principle  of  law,  and 
requires,  as  a  special  and  extraordinary  right,  the  strictest  proof  of 
its  existence." 

Kliiber,  in  section  139  of  ^'  Droit  des  Gens  Modeme  de  I'Europe," 
a  volume  published  in  1831  at  Paris,  at  p.  238,  says  that : — 

"  6**.  Une  servitude  ne  pent  etre  fond^  que  sur  un  titre  special. 
Done  la  regie  ou  la  presomption  est  toujours  en  faveur  du  gouverne- 
ment  du  pays;  7°.  Toute  servitude  ^tant  une  exception  de  la  r^le, 
die  s'interpr^te  par  les  principes  de  I'interpr^tation  stricteJ'^ 

^A  servitude  can  only  be  based  on  a  title  special.  Accordingly  the 
rule  or  the  presumption  is  always  in  favour  of  the  Government  of 
the  country,  and  every  servitude,  being  an  exception  to  this  rule,  it 
is  to  be  interpreted  by  the  principles  of  strict  interpretation." 

I  submit  that  that  statement  of  the  canon  is  one  which  is  emi- 
nently in  point  in  the  present  case. 

Pradier-Fod^r6  lays  down  the  same  doctrine.  I  am  reading  from 
the  edition  of  1886,  "  Trait6  de  Droit  International  Public,"  vol.  2, 
p.  405,  section  844.    I  will  translate  aa  I  go  along : — 

^^  Les  servitudes  publiques  ou  Internationales  6tant  des  exceptions 
de  la  r^gle  du  libre  exercice  des  droits  de  souverainet^,  s'interpretent 
par  les  principes  de  I'interpr^tation  stricte;  les  droits  exceptionnels 
Gu'elles  conf^rent  doivent  done  etre  interpretcs  restrictivement, 
a'aprte  le  sens  6troit  des  termes  employes  dons  Facte  qui  les  constitue. 
la  presomption  devant  toujours  Stre  pour  la  liberty  complete  de  r£tat. 
II  ne  saurait  etre  permis,  en  effet,  de  tirer  de  la  concession  d'un  droit 
de  souverainet6  une  induction  en  faveur  d'un  autre,  et  dans  le  doute 
c'eet  seulement  le  moindre  qu'il  faut  admettre.  De  plus,  la  jouissance 
d'un  droit  souverain  dans  un  territoire  Stranger  ne  aoit,  en  general,  et 
c'est  du  moins  la  th^orie  qui  le  commande  s'enectuer  que  de  la  maniere 
la  moins  nuisible  ou  la  plus  convenable  pour  l£tat  oblig6." 

"  Public  or  international  servitudes,  being  exceptions  to  the  rule 
of  the  free  exercise  of  rights  of  sovereignty,  are  interpreted  by  the 
principles  of  strict  interpretation.  The  exceptional  rights  which 
they  confer  must  then  be  interpreted  restrictively  according  to  the 
strict  sense  of  the  terms  employed  in  the  document  which  constitutes 
them,  the  presumption  having  to  be  always  for  the  complete  liberty  of 
the  state.'^ 

Then  he  goes  on : — 

"  It  could  not  be  permitted,  in  f actj  to  draw  from  the  concession  of 
one  right  of  sovereignty  an  induction  in  favour  of  another,  and 
m  doubt  it  is  only  the  smallest  which  must  be  admitted. 
183  Further,  the  enjoyment  of  a  sovereign  right  in  a  foreign  ter- 
ritory must  not,  in  general,  violate  the  theory  which  enjoins  it 
to  be  carried  out  only  in  the  manner  the  least  hurtful  or  the  most 
convenient  for  the  state  which  is  under  the  obligation." 


*^  ■«■  ■  arm  ai  ^  *.  y/      v/x^^Xki^A       f  '^^  ■  ■  ■TB^'  f--*fiT    ■itn^f  ■   ■■■j--   -   m»je-«, 


Lastly,  with  regard  to  these  jurists  of  repute  to  whom  I  have  re- 
ferred, M.  de  Martens  says,  in  his  "  Traits  de  Droit  International,'' 
edition  of  1883,  vol.  i,  p.  483  :— 

"  En  leur  qualite  de  jura  in  re  (diena  les  servitudes  intemationales, 
conform^ment  k  la  rfegle  gen6rale  applicable  a  tous  les  droits  de  ce 
genre  sans  exception,  doivent  etre  interpr^tees  dans  un  sens  restreint,'* 

"  In  their  quality  of  jura  in  re  aliena  international  servitudes,  con- 
formably to  the  general  rule  applicable  to  all  rights  of  this  kind, 
without  exception,  must  be  interpreted  in  a  restricted  sense." 

The  President:  Is  that  Frederick  de  Martens? 

Sir  Robert  Finlay:  Yes;  F.  de  Martens.  Now,  I  have  cited  a 
great  number  of  European  jurists  on  the  point.  The  same  view  is 
taken  in  a  well-known  treatise  on  international  law  by  Bello,  en- 
titled "  Derecho  Internacional."  It  will  be  found  at  pp.  112  and  113. 
I  will  not  trouble  the  Court  by  reading  the  whole  of  it,  but  I  will 
read  one  sentence,  if  it  may  be  permitted  to  me : — 

"  Rights  conceded  by  a  proprietor  are  presumed  to  be  conceded 
without  detriment  to  the  rights  which  are  competent  to  him  and  in 
so  far  as  they  are  reconcilable  with  themj  unless  it  be  that  the  declara- 
tion of  the  proprietor  of  the  motives  which  he  had  for  the  concession, 
or  the  nature  of  the  rights,  manifestly  leads  to  a  contrary  conclusion.'' 

I  have  reserved  to  the  last,  in  the  list  of  authorities  on  this  point, 
two  English  authors  who  deal  with  the  matter  in  the  most  explicit 
way.  An  attempt  is  made  in  the  Argument  on  behalf  of  the  United 
States  to  discount  the  authority  of  Mr.  Hall,  in  his  work  upon  inter- 
national law,  by  saying  that  his  British  feelings  were  very  strong. 
Well,  Mr.  President,  I  shall  read  two  passages  from  Mr.  Hall's  work 
on  this  point,  and  I  shall  submit  that  the  principles  which  he  lays 
down,  and  the  application  of  those  principles  which  he  makes  to  the 
particular  case  with  which  the  Court  now  has  to  deal,  are  such  as  to 
show  that  in  what  he  said  the  late  Mr.  Hall  was  influenced  by  nothing 
but  a  sense  of  what  international  law  led  to  as  a  just  conclusion.  The 
passages  are  two  in  number.  I  am  reading  from  the  fifth  edition, 
published  in  1904  and  edited  by  Mr.  Atlay.  It  was  published  after 
Mr.  Hall's  lamented  death,  but  the  passages  introduced  by  Mr.  Atlay 
are  shown  in  brackets.  The  first  passage  with  regard  to  servitudes 
will  be  found  at  pp.  159  and  160  :— 

"  It  is  usual  in  works  on  international  law  to  enumerate  a  list  of 
servitudes  to  which  the  territory  of  a  state  may  be  subjected. 
Amongst  them  are  the  reception  of  foreign  garrisons  in  fortresses, 
fishery  rights  in  territorial  waters,  telegraphic  and  railway  privi- 
leges, the  use  of  a  port  by  a  foreign  power  as  a  coaling  station,  an 
obligation  not  to  maintain  fortifications  m  particular  places,  and 
other  derogations  of  like  kind  from  the  full  enforcement  of  sover- 
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The  only  servitudes  which  have  a  general  or  particular  customary 
basis  are,  the  above  mentioned  right  of  innocent  use  of  territorial 
seas,  customary  rights  over  forests,  pastures,  and  waters  for  the 
benefit  of  persons  living  near  a  f  rontier^  which  seem  to  exist  in  some 
places,  and  possibly  a  right  to  military  passage  through  a  foreign 
state  to  outlying  territory.  In  their  legal  aspects  there  is  only  one 
point  upon  which  international  servitudes  call  for  notice.  They 
conform  to  the  universal  rule  applicable  to  'jura  in  re  aliena.' 
Whether  they  be  customary  or  contractual  in  their  origin,  they  must 
be  construed  strictly.  If  therefore  a  dispute  occurs  between  a  terri- 
torial sovereign  and  a  foreign  power  as  to  the  extent  or  nature  of 
rights  enjoyed  by  the  latter  within  the  territory  of  the  former,  the 
presumption  is  a^inst  the  ioreim.  state,  and  upon  it  the  burden  lies 
of  provmg  its  claim  beyond  doubt  or  question.'* 

That,  I  submit,  is  undoubtedly  the  rule  of  international  law  appli- 
cable to  such  servitudes.  He  recurs  to  this  subject  in  connection  with 
this  very  question  of  the  North  Atlantic  fisheries  and  he  says,  in  a 
paragraph  headed  4,  at  the  bottom  of  p.  839 : — 

"  Whenever,  or  in  so  far  as,  a  state  does  not  contract  itself  out  of 
its  fundamental  legal  rights  by  express  language  a  treaty  must  be  so 
construed  as  to  give  effect  to  those  rights." 

That  is  putting  in  another  form  the  principle,  which  results  from 
all  the  writers  on  international  law,  that  you  are  not  to  impose 

184  upon  the  sovereignty  of  a  State  any  restriction  except  that 
which  the  terms  of  the  treaty  expressly  impose.    Then  Mr. 

Hall  goes  on: — 

"Thus,  for  example,  no  treaty  can  be  taken  to  restrict  by  impli- 
cation the  exercise  of  rights  of  sovereignty  or  property  or  self- 
preservation.  Any  restriction  of  such  rights  must  be  effected  in  a 
clear  and  distinct  manner.  A  case  illustrative  of  this  rule  is  afforded 
by  a  modem  dispute  between  Great  Britain  and  the  United  States. 
By  the  Treaty  of  Washington  of  1871,  it  was  provided  that  the 
inhabitants  or  the  United  States  should  have  liberty,  in  common 
with  the  subjects  of  Great  Britain,  to  take  fish  upon  the  Atlantic 
coasts  of  British  North  America.  Subsequently  to  the  conclusion  of 
the  treaty,  the  Legislature  of  Newfoundland  passed  laws  with  the 
object  of  preserving  the  fish  off  the  shores  of  the  colony ;  a  close  time 
was  instituted,  a  mmimum  size  of  mesh  was  prescribea  for  nets,  and 
a  certain  mode  of  using  the  same  was  prohibited.  These  regula- 
tions were  disregarded  by  fishermen  of  the  United  States  5  disturb- 
ances occurred  at  Fortune  Bay  between  them  and  the  colonial  fisher- 
men; and  the  matter  became  a  subject  of  diplomatic  correspondence 
in  the  course  of  which  the  scope  of  the  treaty  came  under  discussion. 
It  was  argued  bv  the  United  States  that  the  fishery  rights  conceded 
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implication  an  entire  surrender,  in  so  far  as  the  property  in  question 
is  concerned^  of  one  of  the  highest  rights  of  soyereignty,  yiz.  the 
right  of  le^slation.  That  the  American  Government  should  have 
put  forward  the  claim  is  scarcely  intelligible.  There  can  be  no  ques- 
tion that  no  more  could  be  demanded  than  that  American  citizens 
should  not  be  subjected  to  laws  or  regulations,  either  affecting  them 
alone,  or  enacted  for  the  purpose  of  putting  them  at  a  disadvantage." 

The  last  authority  I  shall  cite  is  Mr.  Pitt  Cobbett's  book  "Leading 
Cases  on  International  Law,"  Part  I,  which  deals  with  Peace.  The 
edition  was  published  in  1909.  Mr.  Pitt  Cobbett  is  a  D.C.L.  of 
Oxford  and  is  described  on  the  title-page  as  being  of  the  University 
of  Sydney,  New  .South  Wales.  I  have  reserved  these  two  passages 
from  English  authors  to  the  end  of  my  citation  because  they  deal 
specifically  with  the  subject  at  issue  here,  while  the  other  authors 
that  I  have  cited  lay  down  the  general  principle  which,  as  I  submit, 
governs  the  solving  of  the  question  which  here  arises.  Mr.  Pitt 
Cobbett  says,  at  p.  159  of  the  first  part  of  these  "Leading  Cases  on 
International  Law,"  under  head  4,  that — 

"The  question  as  to  how  far  a  State  whose  subjects  are  invested 
by  Treaty  with  rights  of  fishery  within  the  territorial  waters  of 
another  State  is  bound  by  the  municipal  regulations  of  the  latter 

is  still  unsettled The  contention  that  a  State,  in  such  a  case, 

is  only  bound  by  regulations  existing  at  the  time  of  the  treaty  appears 
to  be  altogether  untenable,  for  the  reason  that  conditions  suitable 
at  one  time  may  become  inadequate  or  wholly  unsuitable  at  another. 
In  the  same  way,  a  claim  to  veto  the  making  of  new  regulations  would 
appear  to  be  altogether  inconsistent  with  the  true  nature  of  the 
concession;  which  was  essentially  a  grant  of  the  right  to  share  in 
privileges  primarily  belonging  to  the  subjects  of  the  territorial  power, 
and  not  a  surrender  of  the  entire  interest  of  the  grantor,  involving 
a  partial  abrogation  of  sovereigntv.  It  is,  moreover,  an  accepted  rule 
that  a  treaty  should  be  construea,  so  far  as  possible,  in  such  a  way 
as  to  give  due  effect  to  the  fundamental  legal  rights  of  a  State,  includ- 
ing the  ri^ht  of  regulating  all  matters  occurring  on  its  own  territory 
or  territorial  waters,  except  where  this  right  has  been  expressly  re- 
signed. For  these  reasons,  it  would  seem  that  the  territorial  Power 
in  such  a  case  must  be  deemed  to  retain  its  power  of  making  all  rea- 
sonable and  suitable  regulations;  and  that  both  the  grantee  State 
and  its  subjects  will  be  bound  thereby.  But  in  order  that  such  regula- 
tions may  be  'reasonable'  they  must  have  been  made  in  the  interest 
of  the  proper  working  of  the  fishery,  and  not  for  the  purpose  of 
putting  the  CTantee  State  or  its  subjects  at  a  disadvantage  or  limit- 
mg  the  actual  enjoyment  of  the  rights  conferred  by  the  treaty." 

Now,  Mr.  President,  I  pass  from  the  citation  of  authorities,  which, 
of  course,  are  valuable  only  as  showing  the  point  of  view  from  which 
a  treaty  creating  such  a  right  is  to  be  approached,  to  the  question 
which  now  immediately  arises  for  decision  in  the  particular  case, 
and  I  submit  that  on  these  principles  no  such  surrender  of  the  sov- 
ereign right  of  legislation  could  be  implied,  even  if  the  grantee  of 
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the  servitude,  so  called — I  accept  the  term  for  the  purpose  of  argu- 
ment— even  if  the  grantee  of  the  servitude  were  the  sovereign  power 
of  another  state,  and  the  servitude  was  to  be  enjoyed  by  that  sovereign 
power  as  such. 

The  cases  of  international  servitudes  with  which  writers  are  chiefly 
occupied,  are  servitudes  in  favour  of  the  Government,  as  such,  of 
another  state.  They  are  not  all  of  that  nature,  but  these  are  the 
commonest  instances  of  servitudes  out  of  which  this  branch  of  inter- 
national law  arose;  and  I  most  respectfully  submit  to  the 
186  C!ourt  that  even  if  this  were  a  concession  of  a  right  to  be 
exercised  by  the  Government  of  the  United  States,  as  such, 
in  British  territory,  on  the  principles  of  the  authorities  which  I 
have  cited,  it  could  not  be  held  that  the  right  of  legislation  had  been 
parted  with  by  the  British  Government,  because  there  are  no  words 
which  carry  such  an  abdication  of  sovereignty  with  them. 

But  here,  although  the  treaty  is  made  with  the  Government  of  the 
United  States,  the  enjoyment  of  the  liberty  conceded  is  not  to  be  by 
the  Government  of  the  United  States  as  such.  It  is  to  be  by  the  in- 
habitants of  the  United  States,  by  the  American  fishermen,  and  in  the 
very  nature  of  things  I  submit  that  it  would  be  most  unreasonable 
that  when  the  whole  enjoyment  of  the  servitude,  if  it  be  so  called,  the 
whole  enjoyment  of  the  common  right  of  fishery,  is  to  be  in  these 
private  individuals,  the  inhabitants  of  the  United  States,  it  would  be 
most  unreasonable  that  it  should  be  held  that  their  enjoyment  was  to 
be  not  subject  to  regulations  which  are  necessary  for  the  preserva- 
tion of  the  fishery,  in  the  interests  of  all  concerned. 

Now,  the  distinction  between  laws  as  affecting  a  sovereign  power 
and  laws  as  affecting  subjects  of  that  sovereign  power  when  they 
come  into  a  foreign  country  is  one  that  is  very  familiar.  It  is  well 
illustrated  by  the  judgment  of  Chief  Justice  Marshall,  in  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  the  "  Exchange." 
The  case  is  reported  in  the  7th  volume  of  Cranch's  Keports,  at  p. 
116.  It  is  also  found  in  Curtis's  collection  of  the  decisions  of  the 
Supreme  Court,  at  p.  478. 

The  question  there  was  as  to  whether  a  man-of-war  belonging  to  a 
foreign  State  was  within  the  ordinary  jurisdiction  of  the  tribunals 
of  the  United  States  when  it  was  in  a  port  of  that  country.  The 
Supreme  Court  of  the  United  States,  of  course,  held  Jhat  it  was  not, 
and  I  am  not  going  to  amplify  the  authorities  upon  a  point  which  is 
so  thoroughly  well  established  as  that  is;  but  there  is  one  passage  I 
should  like  to  read,  if  the  Court  will  permit  me,  from  the  judgment 
of  Chief  Justice  Marshall,  at  p.  144  of  the  report  in  Cranch.  He 
says  this : — 

"  When  private  individuals  of  one  nation  spread  themselves  through 
another  as  business  or  caprice  may  direct,  mingling  indiscriminately 
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with  the  inhabitants  of  that  other,  or  when  merdiant  vessels  enter 
for  the  purposes  of  trade,  it  would  be  obviously  inconvenient  and  dan- 
gerous to  society,  and  would  subject  the  laws  to  continual  infraction, 
and  the  government  to  degradation,  if  such  individuals  or  merchants 
did  not  owe  temporary  and  local  allegiance,  and  were  not  amenable  to 
the  jurisdiction  of  the  country.  Nor  can  the  forei^  sovereign  have 
any  motive  for  wishing  such  exemption.  His  subjects  thus  passing 
into  foreign  countries,  are  not  employed  by  him,  nor  are  they  en- 
g[aged  in  national  pursuits.  Consequently  there  are  powerful  mo- 
tives for  not  exempting  persons  of  this  description  from  the  jurisdic- 
tion of  the  country  in  which  they  are  found,  and  no  one  motive  for 
requiring  it.  The  implied  license,  therefore,  under  which  they  enter 
can  never  be  construed  to  grant  such  exemption. 

^'  But  in  all  respects  different  is  the  situation  of  a  public  armed 
ship.  She  constitutes  a  part  of  the  military  force  of  her  nation ;  acts 
under  the  immediate  and  direct  commana  of  the  sovereign;  is  em- 
ployed by  him  in  national  objects.  He  has  many  and  powerful  mo- 
tives for  preventing  those  objects  from  being  defeated  by  the  inter- 
ference of  a  foreign  state.  Such  interference  cannot  take  place 
without  affecting  his  power  and  his  dignity.  The  implied  license  there- 
fore under  which  such  vessel  enters  a  friendly  port,  may  reasonably 
be  construed,  and  it  seems  to  the  Court,  ought  to  be  construed,  as 
containing  an  exemption  from  the  jurisdiction  of  the  sovereign, 
within  whose  territory  she  claims  the  rights  of  hospitality." 

"  Upon  these  principles,  by  the  unanimous  consent  of  nations,  a 
foreigner  is  amenable  to  the  laws  of  the  place ;  but  certainly  in  prac- 
tice, nations  have  not  yet  asserted  their  jurisdiction  over  the  public 
armed  ships  of  a  foreign  sovereign  entering  a  port  open  for  their 
reception.'^ 

Now,  I  respectfully  submit  that  everything  the  Chief  Justice  says 
as  to  its  leading  to  continual  infraction  of  the  law,  and  to  the  degra- 
dation of  the  Government  if  individuals  of  foreign  States  coming  to 
the  country  did  not  owe  temporary  and  local  allegiance  and  were 
not  amenable  to  the  jurisdiction  of  the  country,  is  applicable  to  the 
United  States  fishermen  when  they  come  into  British  territory  for 
the  purpose  of  exercising  the  liberty  conceded  to  them  by  this  treaty, 
whether  it  be  the  liberty  of  fishing  in  territorial  waters  or  the  liberty 
of  drying  and  curing  their  fish  upon  the  shore.  The  principle  laid 
down  by  the  Chief  Justice,  I  submit,  is  directly  applicable,  and  it 
would  be  necessary,  in  order  to  get  out  of  it,  to  show  some  express 
words  in  the  treaty  to  that  effect. 

The  language  of  the  treaty  all  tends  the  other  way.  I  am  not 
going  to  read  it^again.  It  has  been  read  too  often ;  but  if  the  Court 
will  just  glance  at  the  article,  I  call  attention  to  the  fact,  in  the  first 
place,  that  the  liberty  is  conceded  to  the  inhabitants  of  the  United 
States,  who  are  afterwards  spoken  of  as  American  fishermen.  That 
is  to  say,  the  enjoyment  is  to  be,  not  by  the  Government  of  the  United 
States,  but  by  individuals  who,  on  every  principle,  should  be  subject 
to  the  law  of  the  country  where  they  come  to  exercise  the  liberty 
which  has  been  conferred  upon  them. 
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186  In  the  second  place,  it  is  to  be  enjoyed  in  common  with  the 
subjects  of  Great  Britain.  I  do  not  say  that  these  words  would 
be  in  the  least  necessaiy  for  the  purpose  of  showing  that  the  United 
States  fishermen  were  subject  to  the  local  law.  They  are  not  found 
in  the  treaty  of  1783 ;  but  under  the  treaty  of  1783,  where  a  general 
liberty  on  British  coasts  was  conceded,  I  submit  to  the  Tribunal  that 
it  is  obvious  it  was  intended  that  that  liberty  was  subject  to  such 
regulations  as  are  described  in  the  first  question  submitted  to  the 
Court 

In  the  third  place,  the  word  "  liberty  "  is  used.  "  Liberty  "  is  really 
equivalent  to  ^'  permission."  It  does  not  cariy  the  semi-sacred  mean- 
ing which  is  glanced  at  in  some  parts  of  the  Argument  of  the  United 
States  in  this  connection — a  liberty  to  take  fish;  a  liberty  to  walk 
through  a  wood;  a  liberty  to  do  acts,  whatever  they  may  be.  It  is 
mere  permission.  It  is  a  licence.  It  is  an  irrevocable  licence,  because 
it  is  liberty  to  do  it  forever;  but  the  fact  that  the  term  ^Miberty" 
is  used  in  contradistinction  to  '^  right "  indicates  that  it  is  a  grant  of 
a  permission,  that  permission  being  expressed  to  be  for  all  time. 

The  difference  between  "  right "  and  "  liberty  "  is  one  which  is  very 
clearly  brought  out  by  Mr.  John  Adams  in  a  passage  which  I  have 
already  read,  and  I  will  only  give  the  reference  to  it.  It  occurs  in 
the  Appendix  to  the  British  Counter-Case,  at  pp.  103  and  104,  and 
I  have  no  doubt  is  in  the  recollection  of  the  Tribunal.  The  liberty 
to  fish  which  is  conceded  is  the  liberty  to  be  exercised  in  a  reasonable 
manner  and  subject  to  reasonable  regulation. 

May  I  just  recall  to  the  attention  of  the  Court  the  nature  of — I  will 
not  call  it  liberty,  but  the  nature  of  licence  claimed  for  the  United 
States  fishermen  in  the  despatch  of  Mr.  Evarts,  which  is  to  be  found 
in  the  second  volume  of  the  Appendix  to  the  Case  of  the  United 
States,  at  the  bottom  of  p.  673  ?    He  puts  it  thus : — 

^^So  long  as  our  fishermen  use  methods  and  apparatus  in  their 
judgment  adapted  to  catching  the  fish  in  the  most  efficient  and  most 
profitable  manner  to  the  industry  they  are  pursuing,  to  wit,  filing 
from  vessels  manned  and  fitted  from  our  ports,  and  seeking  profit 
therefrom,  and  so  long  as  they  do  not  molest  the  provincial  fisher- 
men, pursuing  their  own  methods  in  their  equal  right,  this  Govern- 
ment regards  our  fishermen  as  within  the  treaty  right  and  under  no 
necessity  of  conforming,  either  in  regard  to  days  or  seasons,  or  appa- 
ratus, to  the  prescriptions  of  the  local  regulations  of  the  provinces." 

I  most  respectfully  submit  that  that  statement  shows  how  extrava- 
gant, when  it  is  put  into  plain  language,  is  the  claim  made  on  behalf 
of  the  United  States  fishermen.  It  is  of  no  use  to  say,  "  Oh,  regula- 
tions may  be  consented  to  by  the  Government  of  the  United  States." 
What  if  the  United  States  Government  does  not  consent  to  regula- 
tions? What  if  there  should  be  relations  between  the  two  Govern- 
ments which,  for  any  reason,  led  to  the  United  States  Government 
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putting  pressure  upon  the  colonial  Governments  or  the  British 
Government  by  refusing  to  consent  to  regulation!  There  would  be 
no  power  to  compel  consent.  There  is  no  provision  for  the  settlement 
of  joint  regulations,  no  provision  for  determining  any  difference 
which  might  arise  as  to  the  propriety  of  any  specific  regulation. 

So  that  the  claim  brought  forward  on  behalf  of  the  United  States 
resolves  itself  into  what  I  submit  is  the  extravagant  claim  enunciated 
in  that  passage  from  Mr.  Evarts'  despatch  which  I  have  just  read. 

One  would  have  expected  that  if  any  such  claim  was  to  be  main- 
tained, the  treaty,  while  it  provided  for  their  taking  fish  of  any  kind, 
as  it  does  in  terms,  would  also  have  said  ^^  and  in  any  manner  that 
they  think  fit."  I  submit  that  in  the  absence  of  such  express  words, 
it  is  impossible  to  sustain  the  claim  that  they  may  adopt  any  mode  of 
fishing  that  they  please,  however  destructive  it  may  be  to  the  subject 
of  the  common  enjoyment.  And,  Mr.  President,  I  desire  to  recall 
attention  to  the  fact  that  the  British  view  on  this  point  was  never 
disputed  until  1878,  and  that  on  five  occasions  it  was  recognized, 
expressly  or  impliedly,  by  the  Government  of  the  United  States. 

The  first  of  these  occasions  was  that  on  which  the  Marcy  circular 
was  issued.  I  am  not  going  to  read  that  circular  again.  I  have 
done  so  already  in  the  course  of  my  general  statement.  It  will  be 
found  at  p.  209  of  the  British  Case  Appendix,  and  I  endeavoured  to 
deal  fully,  in  the  earler  part  of  my  address  to  the  Court,  with  the  gloss 
which  the  present  Argument  of  the  United  States  seeks  to  put  upon 
that  circular.  I  submit  that  circular  is  perfectly  plain  and  explicit, 
and  amoimts  to  a  definite  statement  by  Mr.  Marcy  of  what  is  the 
British  position  now  and  what  was  the  position  of  the  United  States 
Government  also  in  1856,  when  that  circular  was  issued.  The  cir- 
cumstances attending  its  issue  give  every  weight  to  it,  because  it  was 
not  issued  'per  incuriarti.  The  final  form  of  the  circular  was 
187  due  to  the  exception  taken  by  the  British  Government  and  by 
the  British  Minister  to  the  first  form  of  the  circular,  and  the 
words  which  there  appear  were  inserted  for  the  purpose  of  giving 
effect  to  the  contention  that  the  circular  as  originally  drafted  had, 
per  incuriam,  seemed  to  imply  that  the  United  States  fishermen  were 
not  bound  by  the  local  law.  No  words  can  be  imagined  more 
express : — 

"  By  granting  the  mutual  use  of  the  inshore  fisheries,  neither  party 
has  yielded  its  right  to  civil  jurisdiction  over  a  marine  league  along 
its  coast.  Its  laws  are  as  obligatory  upon  the  citizens  or  subjects 
of  the  other  as  upon  its  own.  The  laws  of  the  British  provinces  not 
in  conflict  with  the  provisions  of  the  reciprocity  treaty  would  be 
as  binding  upon  citizens  of  the  United  States  within  that  jurisdiction 
as  upon  British  subjects." 

No  amount  of  ingenuity  can  get  rid  of  the  force  of  these  ex- 
pressions. 
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Then  come  the  Boutwell  circulars,  which  will  be  found  in  the  Brit- 
ish Case  Appendix,  at  p.  237,  and  the  pages  in  that  portion  of  the 
Appendix. 

Here  again  I  am  not  going  to  repeat  the  observations  that  I  made 
at  length  as  to  the  attempt  to  get  rid  of  these  circulars — ^because  it 
was  twice  issued,  in  1870  and  1872 — ^but  may  I  add  one  observation  ? 
The  argument  put  forward  is  that  Mr.  Boutwell's  circular  related 
only  to  the  exercise  by  the  American  fishermen  of  the  right  of  fre- 
quenting bays,  and  so  on,  for  the  four  specified  purposes.  That  is 
the  argument  put  forth. 

Now  at  the  bottom  of  p.  287  will  be  found  the  sentence  in  ques- 
tion : — 

"  Fishermen  of  the  United  States  are  bound  to  respect  the  British 
laws  and  regulations  for  the  reflation  and  preservation  of  the  fish- 
eries to  the  same  extent  to  which  they  are  applicable  to  British  or 
Canadian  fishermen." 

How  can  that,  by  any  possibility,  be  confined  to  the  case  of  Ameri- 
can fishermen  resorting  to  the  bays  for  the  four  specified  purposes? 
No  reference  would  have  been  made  to  British  fishermen;  and  inas- 
much as  British  fishermen  are  upon  their  own  territory,  and  the 
restrictions  of  the  renunciatory  clause  and  the  proviso  in  it  have  no 
application  to  British  fishermen,  the  statement  that  ^^  fishermen  of  the 
United  States  are  bound  to  respect  the  British  laws  and  regulations 
for  the  regulation  and  preservation  of  the  fisheries  to  the  same  extent 
to  which  they  are  applicable  to  British  or  Canadian  fishermen,"  adds 
another  reaspn  to  those  which  I  had  the  honour  to  submit  to  the 
Tribunal  some  days  ago  as  establishing  that  this  circular  means 
exactly  what  it  says,  and  that  when  he  refers  to  laws  affecting  the 
fisheries,  he  means  that  they  are  to  be  observed  by  American  fisher- 
men, and  he  means  that  they  are  to  be  observed  when  they  are  exer- 
cising the  treaty  rights  as  well  as  when  they  are  enjoying  the  liberties 
for  the  four  specified  purposes  which  are  conferred  by  the  treaty. 

Then  there  follows  the  statement  made  by  Mr.  Cardwell  in  his 
despatch  which  was  communicated  to  the  American  Government  in 
the  year  1870.  That  despatch,  I  will  only  remind  the  Court — it  is 
set  out  at  p.  221  of  the  Appendix  to  the  British  Case — contains  the 
most  explicit  statement  of  the  binding  effect  of  these  regulations. 
At  the  bottom  of  p.  221  occurs  this  passage: — 

"  On  the  other  hand,  naval  officers  should  be  aware  that  Americans 
who  exercise  their  right  of  fishing  in  Colonial  waters  in  common  with 
subjects  of  Her  Majesty,  are  also  bound,  in  common  with  those  sub- 
jects, to  obey  the  law  of  the  country,  including  such  Colonial  laws  as 
nave  been  passed  to  ensure  the  peaceable  and  profitable  enjoyment 
of  the  fisheries  by  all  persons  entitled  thereto." 

I  have  called  the  attention  of  the  Court  to  the  documents  which 
show  that  that  letter  was  brought  to  the  attention  of  Mr.  Fish,  of  the 
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American  Government,  in  1870.  It  was  written  in  1866,  but  owing  to 
the  circumstances  which  I  mentioned  it  was  not  brought  before  the 
American  Government  until  1870.  Mr.  Fish  commented  upon  that 
letter  in  certain  other  respects,  but  this  most  explicit  statement  of 
the  subjection  to  the  local  regulations  is  not  objected  to  nor  com- 
mented upon.  I  submit  that  the  only  reason  for  that  is  the  same 
which  led  to  the  issuing  of  the  Marcy  circular  and  the  Boutwell  cir- 
cular, namely,  that  the  United  States  Government  at  that  time  did 
not  take  the  view  which  has  been  assumed  since  1878. 

Then,  may  I  further  call  attention  to  a  fourth  occasion  on  which 
the  United  States  admitted  the  soundness  of  the  British  position? 
It  occurred  in  1878,  in  the  discussion  with  reference  to  the  proviso 
which  had  been  annexed  to  the  Newfoundland  statute  for  the  purpose 
of  giving  effect  to  the  treaty  of  1871.  It  will  be  found  in  the  Appen- 
dix to  the  British  Case,  at  pp.  252  and  253,  in  two  despatches  from 
Sir  Edward  Thornton,  one  to  Earl  Granville  and  the  other  to  Gov- 
ernor Hill. 
188  In  the  first,  at  the  bottom  of  p.  252,  he  says  that  on  seeing 

Mr.  Fish  at  the  State  Department : — 

"  I  inquired  whether  I  was  to  infer  from  the  tenor  of  his  note  of 
the  previous  day  that  American  fishermen  would  not  consider  them- 
selves bound  to  observe  in  the  waters  of  Newfoundland  the  restric- 
tions and  regulations  of  police  which  might  be  established  by  that 
Colony  with  regard  to  the  modes  and  seasons  of  fishing." 

He  goes  on  to  say  that: — 

"Such  regulations,  which  were  laid  down  with  a -view  to  the 
preservation  of  the  fisheries  for  the  benefit  of  all  parties,  would  be  en- 
forced quite  as  much  against  British  as  against  American  fishermen, 
and  I  repeated  that  such  restrictions,  if  they  existed,  would  doubtless 
be  enforced  in  American  waters  against  British  fishermen." 

That  explains  what  the  police  regulations,  as  they  are  called,  in 
question  were. 

Then,  in  the  letter  at  the  bottom  of  the  next  page  (253),  in  report- 
ing his  interview  with  the  Acting  Secretary  of  State,  Mr.  Bancroft 
Davis — in  reporting  that  interview  to  Governor  Hill,  he  says  this: — 

"  Mr.  Bancroft  Davis  added,  that  Mr.  Fish  admitted,  that  as  the 
United  States  authorities  would  expect  British  fishermen,  in  Ameri- 
can waters,  to  observe  the  police  regulations  with  regard  to  the  fisher- 
ies, so  the  Government  of  the  United  States  would  make  no  objection 
to  similar  regulations  being  enforced  against  American  fishermen  in 
British  waters;  but  it  could  not  accept  the  Act  of  Newfoundland, 
which  contained  restrictions  of  which  no  mention  had  been  made  in 
the  Treaty." 

There  again.  Sir,  is,  I  submit,  a  fourth  instance  of  explicit  ac- 
ceptance of  the  position  of  the  British  Government,  which  was  then 
the  position  of  both  Governments,  on  this  point. 
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The  fifth  illustration  I  call  attention  to  is  the  conduct  of  the  Hali- 
fax  Arbitration,  in  X877. 

Judge  Okay  :  Sir  Robert,  may  I  ask  you  a  question  t 

Sir  Robebt  FiNiiAY.  Tea,  Sir. 

Judge  Gray  :  What  significance  do  you  give  to  the  last  line  of  the 
letter,  No.  163,  from  Sir  Edward  Thornton  to  Governor  Hill : — 

^^'But  it  could  not  accept  the  Act  of  Newfoundland,  which  con- 
tained restrictions  of  which  no  mention  had  been  made  in  the  Treaty." 

Snt  Robert  Finlay  :  The  effect  I  give  to  that  is  that  which  I  indi- 
cated when  I  treated  this  subject  at  some  length  the  other  day.  The 
United  States  Government  properly  objected  to  there  being  put  into 
the  Newfoundland  statute  a  proviso  with  regard  to  the  laws  of  New- 
foundland which  did  not  appear  in  any  of  the  other  statutes 

Judge  Gray.  I  recollect  that  now.    It  did  not  occur  to  me. 

Sir  Robert  Finlay:  I  am  obliged  to  you.  Sir.  That  will  relieve 
me  from  going  further  into  the  subject;  but  at  the  same  time,  they 
said  while  it  ought  not  to  have  been  stuck  into  the  treaty  in  that 
way,  because  it  was  either  superfluous  or  it  added  something,  in  either 
case  it  was  wrong,  and  their  objection  was  sustained,  and  the  statute 
was  passed  without  the  proviso.  While  he  raised  that  objection,  he 
said  in  the  most  explicit  terms,  ^^  we  shall  expect  your  fishermen  upon 
our  coasts  to  obey  our  regulations,  and  our  fiishermen  upon  your 
coasts  will  obey  yours." 

Judge  Gray  :  I  recollect  now  to  what  it  refers. 

Sir  Robert  Finlay  :  The  fifth  illustration  that  I  propose  referring 
to  relates  to  the  conduct  of  the  Halifax  Arbitration,  in  1877.  Now, 
I  have  gone  through  the  case  of  the  British  Government,  and  I  sub- 
mit that  it  is  established  that  that  arbitration  proceeded  on  the  basis 
that  the  American  fishermen  were  not  free  from  the  obligation  to 
obey  the  local  regulations.  The  case  negatives  it,  both  impliedly  and 
expressly,  because  the  local  regulations  are  referred  to,  and  a  claim 
is  made  in  respect  of  the  increased  cost  of  the  staff  which  would  be 
necessitated  when  the  treaty  was  in  operation.  If  any  claim  what- 
ever had  been  made  by  the  British  Government  to  larger  compensa- 
tion, as  suggested  in  the  Argument  of  the  United  States,  in  the  very 
emphatic  passage  to  which  I  called  attention  the  other  day,  it  of 
course  must  have  been  made  in  express  terms.  It  is  not  made.  On  the 
contrary,  any  such  claim  is  negatived,  and  if  any  such  claim 
189  by  the  British  Government  had  been  put  forward,  of  course 
it  might  have  been  said  that  the  British  Government  had 
everything  to  gain  by  advancing  it,  for  the  United  States  fisheries, 
the  fisheries  on  the  coast  of  the  United  States,  were  exhausted  and 
worthless,  and  the  subjection  to  American  regulations  on  these  coasts 
would  count  for  nothing,  so  far  as  British  fishermen  were  concerned, 
while  if  the  American  fishermen  had  been  free  from  regulations  in 
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the  exerdse  of  their  liberty  upon  the  British  coasts,  it  might  have 
been  made  a  formidable  head  in  the  claim  of  the  British  Goyemment 
to  increased  compensation. 

No  such  claim  was  put  forward,  because  the  British  Government 
then,  as  now,  adopted  the  view  which,  indeed,  the  United  States 
Government  till  then  adopted — for  this  arbitration  was  in  1877 — ^that 
the  fishermen  of  each  country  were  subject  to  the  laws  of  the  other 
when  they  plied  their  occupation  upon  its  coasts. 

I  now  propose,  Mr.  President,  to  call  the  attention  of  the  Court 
to  the  fact  that  regulations  have  always  been  in  force  in  the  colonies 
with  regard  to  the  manner  in  which  the  fisheries  are  to  be  carried  on, 
and  matters  incidental  thereto ;  and  in  citing  these  regulations,  which 
I  will  do  very  shortly,  by  merely  calling  the  attention  of  the  Court 
to  the  various  Acts  and  ordinances,  and  indicating  the  material  point 
in  each,  I  shall  deal  with  Acts  and  regulations  affecting  all  the  coasts, 
for  this  reason.  When  the  convention  of  1854  was  in  operation,  and 
while  the  treaty  of  1871  was  in  operation,  all  the  coasts  were  in  the 
position  of  treaty  coasts.  The  circular  with  which  we  dealt  at  some 
length  the  other  day  dealt  with  all  the  coasts,  which  all  became  treaty 
coasts  under  the  convention  to  which  that  circular  related ;  and  inas- 
much as  from  time  to  time  under  these  conventions  of  1854  and  1871 
the  right  of  fishing  existed  on  all  the  coasts,  it  is  material  to  know 
what  the  reguhitions  in  force  were  on  all  the  portions  of  the  coasts, 
whether  the  treaty  coasts  under  the  treaty  of  1818,  or  those  which 
became  treaty  coasts  for  a  certain  time  under  a  subsequent  convention. 

If  the  Court  thinks  it  convenient,  I  will  not  begin  the  enumeration 
of  these  measures  until  we  meet  at  2  o'clock. 

[The  Tribunal,  at  12.3  o'clock  p.  m.,  took  a  recess  until  2 
o'clock  p.  M.] 

AFTERNOON  SESSION,  TUESDAY,  JUNE  14,'  1910,   2  P.  M. 

Sir  Eobert  Finlay  (resuming) :  Mr.  President,  before  I  proceed 
to  refer  in  detail  to  the  various  measures  to  which  I  alluded  before 
the  adjournment  as  having  been  passed  with  reference  to  the  regu- 
lation of  fisheries,  I  think  it  might  be  convenient  if  I  called  the 
attention  of  the  Tribunal  to  some  general  observations  that  are  made 
in  the  Argument  of  the  United  States  regarding  the  different  kinds 
of  regulations  which  may  be  made,  and  which  may  or  may  not, 
according  to  their  view,  be  admissible.  The  passage  occurs  at  pp.  66 
an4  67  of  the  printed  Argument,  and  if  I  deal  with  the  first,  I 
think  it  may  render  reference  to  the  various  regulations  in  detail  a 
liUJe  more  interesting.  I  think  I  had  better  read  the  passage,  because 
I  cunnot  very  well  summarise  it  for  this  purpose.  I  am  reading  from 
pp.  66  and  67:— 
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^  It  is  admitted  that  Great  Britain  has  a  special  and  peculiar  inter- 
est in  the  preservation  of  order  oh  the  fishing  grounds,  and  so  far  as 
British,  or  colonial  laws  and  reflations  designed  to  that  end  do  not 
affect  the  exercise  of  the  American  fishing  right,  the  United  States 
would  have  no  occasion  to  complain  of  their  enforcement.  American 
fishermen,  when  within  the  British  territory,  must  not  commit  crimes 
nor  breaches  of  the  peace,  and  if  they  do  either  they  may  be  punished 
by  British  law.    It  is  presumed,  however,  that  regulations  reterable  to 

Sublic  order,  within  the  contention  of  Great  Britain  as  stated  in 
Question  One,  mean  the  establishment  of  a  general  method  or  order 
of  fishing  as  between  the  fishermen,  such  as,  for  instance,  regulations 
giving  priority  to  the  first  comer,  forbidding  the  placing  or  casting 
of  nets  and  seines  over  those  already  cast,  providing  rules  for  sepa- 
rating seines  and  nets  which  become  entangled,  and  similar  regula- 
tions. While  regulations  of  this  character  may  have  a  tendency  to 
preserve  order  among  the  fishermen,  yet,  since  they  affect  the  exer- 
cise of  the  fishing  rig:ht  and  might  be  so  framed  or  so  administered 
as  to  interfere  with  its  fair  enjoyment,  the  United  States  can  not 
admit  the  right  of  Great  Britain  to  make  such  regulations  applicable 
to  American  fishermen  without  the  consent  of  tlie  United  States. 

"  Publicists  of  repute  have  said  that  regulations  of  even  this  lim- 
ited character  must  be  made  by  treaty  between  the  dominant  and 
servient  states;  .  .  ." 

For  that,  reference  is  made  to  Ullmann,  sec.  99,  and  Clauss,  p.  224. 
I  have  referred  to  both  of  these  passages,  and  I  can  find  nothing 
which  bears  out  the  statement  made  in  the  text  for  which  they  are 
vouched, — 

190  "and  it  is  to  be  noted  that  the  treaty  of  1904  between  Great 
Britain  and  France,  in  which  the  claim  of  an  exclusive  right 
of  fishery  on  the  part  of  France  on  the  Newfoundland  coast  was 
renounced,  and  a  right  retained  for  her  citizens  to  fish  on  a  footing 
of  equality  with  British  subjects,  conformed  to  this  rule  of  intema- 
tionstl  law  by  providing  that-— 

"'The  policing  of  the  fishing  on  the  above-mentioned  portion  of 
the  coast,  and  for  prevention  of  illicit  liquor  traffic  and  smuggling  of 
spirits,  shall  form  the  subject  of  regulations  drawn  up  in  agreement 
by  the  two  Governments.' 

"Regulations  which  do  not  actually  affect  the  fishing  right  in  the 
matter  of  the  time  and  manner  of  fishing  are  conceded  to  be  within 
the  province  of  British  jurisdiction.  While  such  regulations  may  to 
some  extent  impair  the  laculty  of  fishing,  it  is  only  m  the  same  way 
and  on  the  same  principle,  that  the  arrest  and  detention  of  the  person 
of  a  fisherman  for  larceny  or  for  an  assault  and  battery  and  other 
like  breaches  of  the  local  law,  impair  such  faculty.  Of  this  character 
are  laws  or  regulations  against  the  casting  of  stones  or  ballast,  the 
offal  of  fish  and  other  deleterious  matter  into  the  waters  of  haroors. 
Since  such  regulations  are  chiefly  of  local  concern  and  do  not  limit 
and  impair  the  American  fishing  right,  obedience  to  them,  by  Ameri- 
can fishermen,  may  properly  be  asked  by  Great  Britain." 

Pausing  there,  Mr.  President,  I  call  attention  to  the  extraordinary 
difficulty  of  drawing  such  distinctions  as  the  United  States  seek  to 
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draw  in  ibis  passage.  They  concede  that  regulations  against  the 
casting  of  stones  or  ballast,  the  offal  of  fibsh,  and  other  deleterious 
matter  into  the  waters  of  the  harbours  may  properly  be  within  the 
province  of  British  jurisdiction.  The  ground  assigned  for  that  is 
that  it  is  said  that  they  do  not  affect  the  fishing  right  in  the  matter 
of  the  time  and  manner  of  fishing.  Well,  a  regulation  against  the 
throwing  of  the  offal  of  the  fish  into  the  harbour  most  certainly  does 
affect  the  manner  in  which  the  fishing  can  be  carried  on.  A  necessary 
part  of  the  fishing  is  the  cleaning  of  the  fish  when  they  have  been 
caught;  and  the  offal  must  be  disposed  of  somehow.  It  will  be  in 
the  recollection  of  the  Court  that  in  the  course  of  the  Halifax  Arbi- 
tration it  was  stated  in  the  British  Case  that  one  valuable  feature  of 
the  right  to  use  the  shore  would  be  that  the  American  fishermen 
would  be  relieved  from  embarrassment  in  the  disposal  of  their  offal, 
that  embarrassment  being  obviously  the  embarrassment  caused  by  the 
local  laws  against  the  throwing  of  the  offal  into  the  harbour.  But  it 
is  impossible  to  say  that  a  law  preventing  fishermen,  in  cleaning  their 
fish,  from  throwing  their  offal  into  the  harbour,  is  not  a  law  which 
affects  the  exercise  of  the  fishing  industry.  It  does  most  directly 
affect  it,  as  was  indicated  in  that  part  of  the  British  Case  in  the 
Halifax  Arbitration.  And  yet  it  is  conceded  in  this  passage  of  the 
United  States  Argument  that  such  a  law  as  that  would  be  competent 
to  the  British  authorities. 

Still  more  remarkable  is  the  objection  made  to  regulations  as  to 
the  setting  of  nets,  and  so  on,  which  are  calculated  to  prevent  breaches 
of  the  peace  between  the  fishermen.  The  position  assumed  on  p.  66 
of  the  printed  Argument  is  that  the  British  Government  can  punish 
breaches  of  the  peace,  but  is  not  at  liberty  to  make  any  regulations 
with  I'ef erence  to  the  mode  of  carrying  on  the  fishery  which  are  neces- 
sary for  the  purpose  of  preventing  the  probability  of  breaches  of  the 
peace  occurring  among  the  fishermen.  It  is  absolutely  certain  that 
if  one  fisherman  is  allowed  to  take  the  ground  occupied  by  another, 
is  allowed  to  cast  his  nets  so  as  to  interfere  with  the  nets  of  another, 
breaches  of  the  peace  are  inevitable.  And  yet  the  position  assumed 
here  is  that,  while  the  British  Government  may  punish  breaches  of 
the  peace,  and  may  frame  laws  and  regulations  for  that  purpose, 
they  are  not  at  liberty  to  take  steps  which  will  prevent  such  breaches 
of  the  peace  occurring.  May  I  call  attention  to  the  sentence  on 
p.  66,  near  the  middle?    They  refer  to  regulations — 

"  ffiving  priority  to  the  first  comer,  forbidding  the  placing  or  casting 
of  nets  and  seines  over  those  already  cast,  providing  rules  for  sep- 
arating seines  and  nets  which  become  entangled,  and  similar 
regulations." 

No  regulations  more  absolutely  necessary  for  a  fishing-ground  than 
these  can  be  imagined,  if  order  is  to  be  maintained  and  fighting 
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among  the  fishennen  prevented.    And  yet  the  American  Argument 
goes  on: — 

"  While  regulations  of  this  character  may  have  a  tendency  to  pre- 
serve order  among  the  iSshermen,  yet,  since  they  affect  the  exercise 
of  the  iSshing  right  and  might  be  so  framed  or  so  administered  as  to 
interfere  with  its  fair  enjoyment,  the  United  States  cannot  admit  the 
right  of  Great  Britain  to  make  such  reflations  applicable  to  Ameri- 
can fishermen  without  the  consent  of  the  United  States." 

I  ask  the  Tribunal  to  realise  what  the  effect  of  such  a  state  of 
things  on  the  fishing-grounds  would  be,  if  the  United  States 
191  delayed  or  refused  their  consent  to  regulations.  You  would 
have  perpetual  collision.  You  would  have  a  state  of  things 
most  unjust  both  to  the  British  and  to  the  United  States  fishermen ; 
and  you  would  have  a  series  of  distinctions  of  this  thin  and  unreal 
kind  as  to  the  province  of  British  legislation,  or  the  line  beyond 
which  it  could  not  go. 

Then,  on  p.  67,  the  Argument  goes  on  to  deal  with  regulations 
which  it  is  supposed  are  referable  to  public  morals : — 

"With  reference  to  regulations  desirable  on  grounds  of  public 
morals,  the  United  States  does  not  controvert  the  right  of  Great 
Britain  to  make  laws  in  the  interest  of  public  morals,  but,  with  one 
possible  exception,  there  does  not  seem  to  be  any  relation  whatever 
between  public  morals  and  regulations  governing  the  hours,  days,  or 
seasons  when  fish  may  be  taken  or  the  method,  means,  and  imple- 
ments used  in  the  taking  of  fish.  It  may  be  that  a  prohibition  against 
fishing  on  Sunday  would  come  within  the  category  of  a  regulation 
desirable  on  the  ground  of  public  morals.  No  oftier  regulation^  how- 
ever, now  in  force  or  ever  m  force  on  the  treaty  coasts,  relating  to 
the  time  or  manner  of  fishing,  has  any  relation  to  public  morals,  and 
it  is  difficult  to  imagine  any  other  possible  regulation  of  that  char- 
acter which  could  have  such  relation.  It  may  fairly  be  assumed 
then,  that  in  so  far  as  the  British  contention  in  this  Question  predi- 
cates any  regulations  on  public  morals,  the  regulations  contemplated 
were  those  prohibiting  fisning  in  territorial  waters  on  Sunday. 

'^  Sunday  observance,  it  may  be  admitted,  is  an  important  matter, 
but  the  civilized  countries  of  the  world  hold  widely  divergent  views 
concerning  the  proper  regulation  thereof,  and  it  seems  rather  a 
strained  application  of  any  principle  on  which  Sunday  laws  are 
founded,  to  direct  them  against  fishing  in  the  maritime  belt.  There 
are  many  matters  of  national  policy  which  a  state  may  desire  to  ad- 
vance or  promote,  and  the  United  States  does  not  admit  that  then; 
is  any  principle  of  public  law  which  gives  Great  Britain  authority, 
at  the  expense  of  American  fishing  rights,  to  conserve  and  advance 
the  British  policy  of  Sabbath  observance  any  more  than  any  other 
policy  which  may  commend  itself  to  that  Government.  If  the  law 
13  directed  at  the  time  and  manner  of  taking  fish,  and  does  in  fact 
limit  and  restrain  the  treaty  right  of  American  fishermen  to  take 
fish,  it  contravenes  the  treaty  rignt,  and  the  propriety  of  the  policy, 
which  it  is  supposed  to  subserve,  is  wholly  immaterial," 

Now,  Sir,  with  regard  to  that  passage,  I  may  point  out  that  the 
laws  directed  against  fishing  on  Sunday  had  two  aspects.    The  first 
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is  this :  There  are  many  countries  where  the  feeling  against  work  of 
this  kind — ^taking  the  fish  on  Sunday — ^is  extremely  strong.  I  believe, 
although  reference  is  made  in  the  United  States  Argument  to  the 
feeling  in  Great  Britain  about  the  observance  of  Sunday,  that  there 
is  probably  no  part  of  the  world  where  the  feeling  in  favour  of  a 
strict  observance  of  Sunday  is  stronger  than  in  certain  of  the  United 
States  of  America.  It  is  a  matter  which  might  be  attended  with 
serious  results  if,  there  being  a  strong  local  feeling  in  favour  of  the 
observance  of  Sunday,  and  a  prohibition  of  fishing  on  Sunday, 
strangers  were  allowed  to  come  to  these  bays  and  creeks,  and,  in  the 
face  of  the  inhabitants,  pursue  on  that  day  that  industry  from  which 
the  inhabitants  are  debarred  by  the  local  law. 

The  observance  of  Sunday  in  this  matter,  however,  has  another 
aspect.  It  is  a  matter  on  which  the  Court  will  be  able,  if  it  should 
desire  it,  to  get  assistance  from  the  experts  who  are  referred  to  in  the 
third  article  of  the  treaty  as  being  available  for  helping  the  Court 
on  questions  requiring  expert  knowledge.  It  is,  I  believe,  a  matter 
of  common  knowledge — but  on  that  the  Court  will  be  able  to  inform 
itself,  if  necessary — ^that  a  close  day  for  the  fish  in  harbours  and 
creeks  and  small  bays  is  most  desirable  to  prevent  the  frightening 
away  of  the  fish  from  the  locality.  It  is  not  merely  because  the  feeling 
in  favour  of  the  observance  of  Sunday  is  very  strong  that  a  law  of 
this  kind  is  desirable.  It  is  also  very  desirable,  in  the  view  of  ex- 
perts, as  I  understand,  for  the  purpose  of  preventing  the  fish  being 
driven  away  from  that  inlet  if  these  operations  go  on  the  whole  week 
long.  If  the  day  selected  for  this  purpose  were  Wednesday,  no  ob- 
jection would  be  raised  by  the  United  States;  no  objection  could  be 
raised  to  a  prohibition  which  was  enacted  solely  in  the  interests  of 
the  conservation  of  the  fish.  If  the  prohibition  of  fishing  is  on 
Sunday,  when  it  at  once  subserves  the  useful  purpose  of  encouraging 
the  stay  of  the  fish  in  that  locality  and  of  preventing  the  outraging 
of  the  feeling  of  the  inhabitants,  and  the  possibiKty  of  collision 
occurring  owing  to  fishing  going  on  on  Sunday,  then  it  is  said  the 
law  is  one  relating  to  public  morals,  and  is  one  which  cannot  be 
enacted  by  Great  Britain. 

I  do  not  propose  further  to  go  into  that  part  of  the  subject  at  pres- 
ent, because  we  do  not  yet  know  how  far  the  United  States  will  insist 
on  their  objections  to  those  acts  or  portions  of  acts  which  relate  to 
fishing  on  Sunday.  But  if  these  objections  are  insisted  upon,  I 
would  most  respectfully  ask  the  Court  to  avail  itself  of  that  means  of 
information  which  the  third  article  provides  to  see  whether, 
192  after  all,  there  is  not  something  to  be  said  for  giving  a  day's 
rest  in  such  matters,  even  from  the  purely  material  point  of 
view. 
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With  regard  to  this  matter  of  the  observance  of  Sunday  an  illustra- 
tion may  be  permitted.  If  a  foreigner  has  the  right  under  treaty  to 
reside  in  a  particular  country  and  to  trade  there,  I  take  it  it  is  beyond 
dispute  that  if  the  law  of  that  country  forbade  the  opening  of  shops 
on  Sunday,  he  would  be  bound  to  conform  to  the  law.  The  right  to 
reside  in  a  country  and  to  trade  there  is  a  right  to  reside  and  to  trade 
subject  to  the  law  of  the  country;  and  one  law  which  the  foreigner 
would  be  bound  to  observe  would  be  any  law  which  related  to  the 
keeping  open  of  shops  or  the  carrying  on  of  business  upon  Sunday. 

I  do  not  desire  further  to  amplify  this  point,  at  present  at  all 
events.  I  have  made  these  observations  with  reference  to  the  attempt 
to  distinguish  between  the  regulations  that  may  be  and  may  not  be 
made  by  the  local  Government,  for  the  purpose  of  showing  how  abso- 
lutely impossible  it  is  to  draw  any  such  line  as  that  which  the  United 
States  Argument  attempts  to  draw  on  the  pages  to  which  I  have 
referred. 

Now,  Mr.  President,  I  propose  to  turn  to  the  regulations  themselves 
which  have  been  made  from  time  to  time  in  the  colonies  on  this  sub- 
ject, taking  in,  for  the  reason  that  I  gave,  both  the  treaty  and  non- 
treaty  coasts.  I  propose  to  make  a  division  by  grading  the  statutes 
into  three  periods.  The  first  will  be  the  period  up  to  1783.  The  sec- 
ond, from  1783  to  1818.  The  third  period,  since  1818 — ^until  we  come 
down  to  times  so  recent  that,  for  this  purpose,  it  would  be  unnecessary 
to  refer  to  the  statutes.  I  propose  to  refer  to  the  statutes  and  ordi- 
nances, not  only  in  the  British  colonies,  but  in  the  colonies  which 
afterwards  formed  the  United  States  of  America,  and  in  certain  of 
these  States  anoe  their  independence  was  asserted. 

With  regard  to  the  first  period,  I  take  Newfoundland  first,  and  I 
would  ask  the  Court  to  look  at  the  orders  issued  in  the  year  1611,  at 
p.  689  of  the  Appendix  to  the  British  Case.  They  are  the  orders 
issued  by  J(dm  Guy,  Governor  of  Newfoundland,  and  after  reciting 
thatr- 

"among  those  persons  that  use  the  trade  of  fishing  in  these  parts, 
many  disorders,  abuses  and  bad  customs  are  crept  in  which  are  con- 
tinued and  yearly  practised  more  of  a  corrupt  usage  than  of  malicious 
designs,  forasmuch  as  it  concerneth  not  only  the  benefit  and  profit  of 
the  trade  of  fishing,  but  also  the  public  behoof  and  good,  if  all  such 
grievances  should  be  stopped," 

Then  it  is  provided — I  will  only  read  the  first  provision: — 

"  First  that  no  ballast,  press  stones  or  any  thing  else  hurtful  to  the 
harlxMirs  be  thrown  out  to  the  prejudice  of  the  said  harbours,  but  that 
it  be  carried  ashore  and  laid  where  it  may  not  do  any  annoyance  under 
the  pain  of  five  pounds  for  every  oflfence." 

Then,  in  1653,  there  were  instructions  which  will  be  found  at  p. 
611  of  the  same  volume,  to  the  Commissioner  for  Newfoundland, 
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Mr.  Treworgie,  with  annexed  laws  and  ordinances.    The  instructions 
purport,  first,  to  require  and  authorise  Mr.  Treworgit 


"  to  take  care  of  the  government  and  well  ordering  of  the  said  country 
of  Newfoundland  and  the  people  there  inhabiting,  and  likewise  the 
fishery  according  to  such  laws  and  ordinances  as  are  hereunto 
annexed." 

Then,  third  :— 

"  You  are  to  use  your  best  endeavours  to  secure  the  fishery  there 
against  any  attempt  to  disturb  or  interrupt  it," 

and  he  is  given  full  powers  for  that  purpose.  Then  the  laws,  rules, 
and  ordinances  annexed  begin  at  the  bottom  of  the  page,  and  pro- 
vide— 

"That  no  ballast,  prest-stones  nor  anything  else  hurtful  to  the 
harbours  be  thrown  out  to  the  prejudice  of  the  said  harbours  but  that 
it  be  carried  ashore  and  laid  where  it  may  not  do  annoyance." 

Then,  number  seven,  on  p.  512,  provides — 

"  That  no  man  cast  anchor  or  ought  else  hurtful  which  may  breed 
annoyance  or  hinder  the  haling  of  sains  for  bait  in  places  accustomed 
thereunto." 

Then,  in  1660,  there  were  passed  Star  Chamber  Rules,  which  will 
be  found  on  the  following  page  of  the  same  volume,  the  Appendix  to 
the  British  Case.  This  was  in  the  year  1660,  from  the  Star 
Chamber  Rules  of  Charles  I  and  additions  by  Charles  11. 
193  There  will  be  found  therein  two  prohibitions,  on  p.  513,  under 
the  head  "  secondly  "  and  under  the  head  "  eightly,"  which  are 
in  similar  terms  to  those  which  I  have  just  read  from  the  laws,  rules, 
and  ordinances  of  1653  against  the  throwing  of  ballast  and  so  on  into 
the  harbours,  and  against  casting  anchor,  or  doing  anything  to  breed 
annoyance  or  hinder  the  hauling  of  seines  for  bait. 

Then  in  1663,  at  p.  517,  there  is  a  statute  of  15  Charles  II,  cap.  16, 
which  runs  over  to  p  518,  and  on  p.  518,  under  the  seventh  head,  will 
be  found  this  prohibition: — 

"  that  no  Planter,  or  Other  Person  or  Persons  whatsoever,  do  cast  or 
lay  any  seine  or  other  net  in  or  near  any  harbour  in  Newfoundland^ 
whereoy  to  take  the  spawn  or  young  fry  of  the  Poor- John,  or  for  any 
other  Use  or  Uses,  except  for  the  taking  of  bait  only ; " 

Poor- John  is  a  sort  of  fish. 

At  p.  525  of  the  same  volume  will  be  found  a  statute  passed  in  the 
year  1699.  That  statute  in  the  first  section  provides  against  aliens 
or  strangers  taking  bait  in  Newfoundland.  Then  the  second  section 
provides  against  the  throwing  of — 

"  ballast,  prest  stones  or  anything  else  hurtful  to  or  annoying  any  of 
the  harbours  there," 


The  fourth  section  provides  as  to  who  should  be  the  Admiral  of 
the  harbour,  the  ^pper  who  first  arrived,  I  think.  Then,  section  12 
at  the  bottom  of  p.  526,  contains  a  prohibition  against  any  persons 
casting  anchor  or  doing  any  other  matter  or  thing — 

^  to  the  annoyance  or  hindering  of  the  hauling  of  seines  in  the  accus- 
ternary  baiting  places,  or  shoot  his  or  their  seine  or  seines  within  or 
upon  the  seine  or  seines  of  any  other  person  or  persons  whatsoever: " 

That  is  the  precise  sort  of  regulation  which  is  absolutely  necessary 
where  you  have  fishermen  frequenting  the  same  waters.  It  is  the 
sort  of  regulation  which  is  specifically  mentioned  in  the  portion  of 
the  printed  Argument  of  the  United  States  to  which  I  have  called 
attention  for  the  purpose  of  contending  that  a  regulation  so  necessary 
for  the  prevention  of  breaches  of  the  peace,  is  incompetent  to  the 
local  authorities  on  the  coasts  where  this  liberty  of  United  States 
fishermen  may  be  exercised. 

Then  section  sixteen  refers  to  the  vexed  question  of  Sunday  ob- 
servance on  p.  527.  I  pass  on  to  page  690,  where  will  be  found  the 
regulations  which  were  made  by  the  Governor  in  1765,  applying  the 
act  to  which  I  have  just  called  attention  to  the  coast  of  Labrador. 
I  need  not  read  these  regulations.  He  does  no  more  than  apply  that 
Act  to  which  I  have  called  attention  to  the  coast  of  Labrador. 

On  p.  691  is  the  proclamation  by  Pallisser  that  vessels  from  the 
plantations  are  to  be  admitted  to  the  Labrador  coast.  It  is  in  the 
form  of  a  notice : — 

"Notice  is  hereby  given,  that  the  King's  Officers,  Stationed  in 
those  parts,  have  always  nad  my  Orders  to  Protect,  Assist  and 
Encourage  by  every  means  in  their  Power,  all  Vessels  from  the 
Plantations  Employed  in  the  Whale  Fishery,  coming  within  this 
Government;" 

That  is,  vessels  from  the  colonies. 

"  and  Pursuant  to  His  Majesty's  Orders  to  me,  all  vessels  from  the 
Plantations  will  be  admitted  to  that  Coast,  on  the  same  footing  as 
they  ever  have  been  admitted  in  Newfoundland ;  the  ancient  practices 
ana  customs  Established  in  Newfoundland  respecting  the  cod  fishery, 
under  the  Act  of  Parliament  passed  in  the  10th  and  11th  years  of 
William  3rd.  conmionly  called  the  Fishing  Act,  always  to  be  Ob- 
served." 

There  is  an  express  application  of  these  regulations  to  the  vessels 
which  are  to  be  admitted  from  the  other  colonies. 

That  ends  my  reference  to  enactments  and  provisions  of  this  kind 
in  Newfoundland  during  the  period  ending  with  the  treaty  1783. 

It  will  be  found  that  in  Nova  Scotia  there  were  similar  provisions 
during  this  period. 

At  p.  586  there  will  be  found  the  proclamation  of  the  Governor  of 
Nova  Scotia  in  the  year  1665. 
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That  deals  with  three  points :  Sunday  observance,  the  necessity  of 
New  Englanders  obtaining  a  license,  and  Itstly  the  prohibition  of 
injuring  the  spawning  by  the  throwing  of  offal  overboard. 

May  I  just  refer  to  those  provisions  on  p.  586.    Just  at  the  middle 
of  the  page  there  is  prohibition  against  fishing  on  Sunday  and  work-  ^ 
ing  about  their  fish.     Then  there  is  a  prohibition  against  liquors 

being  brought  to  the  coast. 
194  Then  three  paragraphs  from  the  bottom  there  is  a  provision 

that  all  persons  licensed  to  fish  in  this  jurisdiction  shall  not  be 
disturbed ;  damages  are  to  be  paid  if  he  is  disturbed ;  then : — 

"  It  is  ordered,  that  all  fishermen  and  others  within  this  jurisdic- 
tion, shall  labour  and  endeavour  the  preserving  of  the  fish  and  the 
banks;  in  order  thereunto,  none  shall  take  fish  at  the  time  they  come 
to  spawn ;  nor  shall  any  spilt  fish  on  the  fishing  ground,  and  if  any  so 
do,  and  throw  overboard  the  heads  and  bones,  &c.,  he  or  they  shall 
pav  for  every  such  offence  fifty  pounds. 

"  It  is  ordered,  that  no  person  being  upon  making  of  dry  fish  shall 
save  the  said  fish  with  picMes;  and  it  any  do  so,  allsuch  Sah  shall  be 
forfeit," 

Then  in  1770  there  was  passed  an  Act,  which  will  be  found  at  p. 
587  of  the  Appendix  at  the  bottom  of  the  page,  10  Geo.  Ill,  cap.  10, 
the  first  section  of  which  provides : — 

"  That  from  and  after  the  publication  hereof,  if  any  fishermen  in 
any  vessel,  bark  or  boat,  shall  presume  to  throw  into  the  sea  within 
three  leagues  of  any  of  the  shores  of  this  province,  any  heads,  bones, 
or  other  offal  of  the  fish  they  may  take,  the  master  of  such  fishing  ves- 
sel, bark,  or  boat,  shall,  upon  due  conviction  thereof,  by  the  oath  of 
one  credible  witness,  before  any  one  of  His  Majesty's  Justices  of  the 
Peace,  or  by  the  view  of  the  said  Justice,  pay  for  each  and  every 
such  offence  the  sum  of  five  pounds." 

Then  turning  to  the  colonies  which  afterwards,  in  1776,  formed 
the  United  States,  there  will  be  found  at  p.  770  of  this  same  volume 
an  enactment  in  the  year  1668  in  the  Massachusetts  Colony.  It  is 
No.  147  in  the  Appendix : — 

"It  is  ordered  by  this  Court  and  the  authority  thereof,  that  no 
man  shall  henceforth  kill  any  cod-fish,  hake,  haddock,  or  poUuck,  to 
be  dried  for  sale  in  the  month  of  December  or  January ;  because  of 
their  spawning  time,  nor  any  mackerel  to  barrel  up  in  the  month  of 
May  or  June,  under  penalty  of  "  &c. 

"Nor  shall  any  fisnermen  cast  the  garbage  of  the  fish  they  catch 
overboard  at  or  near  the  ledges  or  grounds  where  they  take  the  fish ; " 

And  then  it  goes  on : — 

"  This  Court  being  informed,  that  the  taking  of  mackerel  at  un- 
seasonable times  do  greatly  diminish  their  increase,  and  will  in  the 
issue  tend  to  the  spoil  of  the  trade  thereof; 

Do  order  and  enact  that  henceforth  no  mackerel  shall  be  caught 
except  for  spending  whilst  fresh,  before  the  first  of  July  annually, 
on  penalty  of  the  loss  of  the  same ;  " 
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Then  in  169S,  also  in  Massachusetts  Colony,  there  will  be  found  a 
law  of  the  year  1692,  and  by  the  section  (bottom  of  p.  772)  provision 
is  made  against  the  taking  of  mackerel,  except  for  spending  while 
fresh,  before  the  1st  July  annually.    And  it  goes  on : — 

^^No  person  or  persons  whatsoever^  after  the  publication  hereof, 
shall  at  any  time  or  place  within  this  province,  take,  kill,  or  hale 
ashore,  any  mackerel  with  any  sort(s)  of  nets  or  seines  whatsoever, 
on  penalty  of  forfeiting  all  such  mackerel  so  taken  or  haled  ashore, 
and  also  sul  such  nets  and  seines  which  were  so  employed ;  '^ 

And  then  in  1702  there  is  an  enactment,  which  is  at  p.  773,  also  in 
Massachusetts  Bay,  also  against  the  taking  of  mackerel  before  the 
1st  July. 

In  New  Hampshire,  one  of  the  colonies  which  severed  their  allegi- 
ance to  the  British  Crown  in  1776,  there  was  passed  an  enactment, 
which  will  be  found  at  p.  772,  at  the  top  of  the  page,  and  is  dated 
the  1st  June,  1687.  That  also  prohibits  the  taking  of  mackerel,  ex- 
cept for  bait  or  spending  while  fresh,  before  the  1st  July;  and 
further  prohibits  the  taking  of  mackerel  with  seines  at  any  time 
whatsoever,  under  penalty  of  forfeiture. 

In  New  Plymouth  in  1668  there  was  passed  a  provision,  which  will 
be  found  at  p.  770,  against  the  throwing  of  offal  overboard.  It  is 
No.  148,  and  it  makes  provision  against  the  nuisance  occasioned  by 
the  casting  of  offal  overboard. 

It  is  perhaps  worth  referring  to  it  as  showing  how  incidental  this 
process  is  to  the  filling: — 

^'Whereas  great  complaint  is  made  of  great  abuse  by  reason  of 
fishermen  that  are  strangers  who  fishing  on  some  of  the  fishing 
^ound  on  our  coast  in  catches  dressing  and  splitting  their  fish  aboard 
flirew  their  garbage  overboard  to  the  great  annoyance  of  fish  which 
hath  and  may  prove  greatly  detrimental  to  the  country ;  It  is  ordered 
by  the  Court  that  something  be  directed  from  this  Court  to  the  Court 
of  the  Massachusetts  to  request  them  to  take  effectual  course  for 
the  restraint  of  such  abuse  as  much  as  may  be; " 

195         Then  in  New  Plymouth  again  in  1670,  at  the  bottom  of  the 
same  p.  770,  there  is  an  order  by  the  General  Court  of  the 
Colony  of  New  Plymouth  reciting  that  some  careless  persons — 

*^  have  annoyed  the  same  by  casting  their  ballast  near  the  shore  "  &c. 

The  Court  orders  that  any  person  so  offending  shall  be  subject  to 
a  certain  penalty. 

Then  in  1672  again  there  is  a  provision  made  in  this  colony,  New 
Plymouth,  p.  771,  at  the  top  of  the  page,  with  regard  to  the  fishing 
by  seine,  and  providing  that  inasmuch  as  "  few  or  none  of  ours " 
that  is  our  fishermen — 

"  are  like  to  fish  at  the  Cape  by  seine,  and  that  divers  strangers  desire 
liberty  there  to  fish," 
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the  Water  Bayley  is  empowered  to  give  liberty  to  such  strangers 
there  to  fish  "  carrying  orderly." 

And  in  1684,  also  on  p.  771,  there  is  an  Act  providing  against  the 
seining  of  mackerel,  No.  152. 

Then  in  the  Colony  of  New  York,  p.  775,  will  be  found  a  provision 
with  regard  to  the  mesh  of  seines  which  are  to  be  used,  the  provision 
being  made  by  colonial  law  in  1772.  I  need  not  read  it.  It  pre- 
scribes what  the  size  of  the  mesh  is  to  be  that  is  to  be  used  during 
the  winter  months.  And  the  methods  of  setting  nets  are  dealt  with 
by  another  Act  three  years  later,  which  will  be  found  on  p.  776, 
with  regard  to  nets  of  certain  dimensions,  and  the  manner  in  which 
they  are  to  be  used. 

That  completes  what  I  have  to  say  with  regard  to  the  period  up 
to  1788. 

Then  taking  the  second  period  from  1783  to  1818,  there  will  be 
found  at  p.  555  an  enactment  of  the  year  1786,  26  Geo.  Ill,  cap.  26, 
which  relates  to  seining.  It  begins  on  p.  555,  and  runs  over  several 
pages,  and  the  enactment  to  which  I  specially  refer  will  be  found 
on  p.  558  and  on  p.  559.  The  eleventh  section  provides  against  the 
use  of  seines  with  meshes  under  a  certain  standard.  I  do  not  trouble 
with  the  details,  because  the  point  I  am  on  is  simply  that  these  regu- 
lations were  made  everywhere,  and  were  universally  known  to  be 
necessary. 

Then  section  15  prohibits  the  sale  of  boats  or  seines  to  aliens. 

Then  in  Nova  Scotia  there  was  an  Act  of  1786  which  will  be  found 
at  p.  591,  the  26th  of  George  III,  cap.  7,  which,  by  the  ninth  section, 
deals  with  the  method  in  which  seines  are  to  be  used. 

In  New  Brunswick  there  was  a  statute  in  1793  which  will  be  found 
on  p.  595.  It  is  33  Geo.  Ill,  cap.  9,  which  again  deals  with  the 
placing  of  seines  across  any  river,  cove  or  creek  in  this  province  in 
such  manner  as  to  hurt  the  natural  course  of  the  fish. 

And  then  the  9th  section  deals  with  the  prohibition  of  setting  in 
the  River  St.  John  nets  more  than  twenty  fathoms  in  length.  And, 
it  goes  on  to  contain  a  prohibition  against  setting  nets  between  sunset 
on  Saturday  night  and  sunrise  on  Monday  morning,  so  as  to  include 
the  Sunday. 

Then  in  1799,  in  the  same  colony  of  New  Brunswick,  there  is  an 
Act  which  will  be  found  at  p.  597,  regulating  fishing  on  Miramichi 
Bay.    It  is  39  Geo.  Ill,  cap.  5,  and  begins  at  the  bottom  of  p.  597. 

The  first  section  provides : — 

"  That  from  and  after  the  passing  of  this  Act,  the  fisheries  in  the 
said  County  of  Northumberland,  shall  be  regulated  in  the  manner 
hereinafter  mentioned,  that  is  to  say,  in  the  bay  and  river  Miramichi 
and  its  branches: " 

Then  follow  certain  provisions  against  setting  nets.  One  of 
them  is: — 
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"  No  net  to  be  set  from  Point  Esquiminac  " 


The  point  mentioned  in  that  Chamberlain-Bayard  treaty  which  I 
was  referring  to  yesterday : — 

"  to  the  western  extremity  of  Huckleberry  Island,  to  extend  into  the 
bay  more  than  one  hundred  fathoms  from  low  water," 

and  so  on. 

Then  the  second  section  provides  against  placing  any  seine  or 

seines,  net  or  nets,  in  the  bay  or  river  Miramichi,  or  its  branches. 

And  the  ninth  section  provides  for  the  making  of  reservations  for 

the  fisheries  in  all  of  the  rivers,  coves  and  creeks  within  the  said 

county,  not  herein  and  hereby  regulated,  as  they  shall  think  fit,  by 

the  justices  of  the  peace  for  the  county. 

196  And  in  1810  there  was  passed  a  statute  which  will  be  found 

at  p.  604  of  the  Appendix,  50  Geo.  Ill,  cap.  20,  which  contains 

in  its  first,  second  and  third  sections,  various  regulations  as  to  nets 
and  their  use. 

Passing  from  New  Brunswick  to  Lower  Canada,  on  p.  592,  will  be 

foimd  a  statute  passed  in  the  year  1788,  which  deals  with  the  Bays 

of  Gaspe  and  Chaleurs. 

I  am  sorry  one  has  to  move  about  so  much,  but  it  is  owing  to  the 
way  in  which  the  statutes  are  printed.    At  p.  592  there  is  this  statute 

of  Lower  Canada,  28  Geo.  Ill,  cap.  6 :  "  For  regulating  the  fisheries 

in  the  Kiver  St.  Lawrence,  in  the  Bays  of  Gasp6  and  Chaleurs,  on 

the  Island  of  Bonaventure,  and  the  opposite  shore  of  Perc6  " : — 

'^Whereas  the  Fisheries  have  ever  been  found  beneficial  to  the 
trade  of  the  mother-country,  and  as  several  large  vessels  have  been 
yearly  fitted  out  and  equipped  therefrom  to  carry  on  the  cod  fishery 
in  the  Bay  of  Gasp^,  at  the  Island  of  Bonaventure,  at  Perc6,  and  in 
the  Bay  of  Chaleurs  in  this  Province,  in  order  to  encourage  that 
valuable  branch  of  trade,  it  is  enacted  by  His  Excellency  the  Gov- 
ernor and  the  Legislative  council  that  all  His  Majesty's  subjects  shall 
peaceably  have,  use  and  enjoy  the  freedom  of  takmg  bait,  and  of 
fishing  m  any  river,  creek,  harbour  or  road,"  .  .  .  within  certain 
limits. 

Then  in  section  2  provision  is  made  with  regard  to  the  reservations 
of  the  beach  or  flakes,  which  were  stands,  I  believe,  made  of  branches, 
on  which  the  fish  were  put  for  drying. 

Then  in  section  3  there  is  a  prohibition,  three  lines  from  the  end 
of  the  section,  against  shooting  nets  or  seines  within  or  upon  the  seine 
or  seines  of  any  other  person  whatsoever. 

In  section  4  there  is  a  provision  against  the  throwing  of  ballast 
into  the  harbours,  or  throwing  any  fish-guts,  offals  or  gurry  out  of 
any  vessel  or  boat  within  the  distance  of  two  leagues  of  the  shore  or 
inlands  (islands)  within  the  province  under  a  penalty. 

And  in  section  5  provision  is  made  for  settling  any  difference  or 
controversy  with  regard  to  the  right  and  property  of  fishing  rooms, 
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stages,  flakes,  or  any  other  conveniency  or  building,  for  carrying  on 
their  fishery,  or  for  curing  their  fish,  in  the  Bay  of  Chaleurs,  amongst 
other  places. 

In  1807  there  was  passed,  also  in  Lower  Canada,  a  statute  which 
will  be  found  at  p.  600  of  the  same  volume. 

It  is  47  Geo.  Ill,  cap.  12,  which  is  in  very  similar  terms  to  the 
statute  which  I  have  just  been  referring  to,  and  I  need  not  read  it  It 
is  enough  if  I  refer  to  it  in  this  general  way.  But  I  may  say  that 
by  section  15  there  is  a  provision  made  for  the  framing  of  roles 
respecting  the  fisheries  in  the  district  of  6asp4. 

Then  in  New  Brunswick,  in  the  year  1818,  there  was  passed  a 
statute  which  will  be  found  at  p.  605  of  the  Appendix,  making  pro- 
vision against  the  case  of  throwing  offal  into  the  harbour*  It  is  58 
Geo.  Ill,  cap.  2. 

That  completes  the  statutes,  as  far  as  we  have  them,  up  to  1818. 

Then  in  the  third  period  after  1818, 1  take  first  New  Brunswick. 

In  1823  there  is  a  statute  which  is  at  p.  607,  for  continuing  the  pro- 
hibition already  made  by  a  previous  statute  as  to  seining  in  the  Bay 
of  Miramichi. 

And,  in  1829,  that  prohibition  was  further  continued  by  a  statute 
which  is  set  out  at  the  bottom  of  p.  609. 

It  was  further  continued  in  1834,  as  appears  on  p.  612. 

In  1853  there  was  passed,  also  in  New  Brunswick,  the  statute  which 
appears  at  p.  623,  dealing  with  nets  in  harbours,  and  with  the  vexed 
question  of  gurry  grounds.  I  will  read  the  first  section  of  this  statute 
of  1853.    It  provides: — 

"  No  seine  or  net  shall  be  set  across  the  mouth  of  any  haven,  river, 
creek  or  harbour  within  the  Parishes  of  Grand  Manan,  West  Isles, 
Campo  Bello,  Pennfield,  and  Saint  George,  in  the  County  of  Char- 
lotte, and  no  seine  or  net  shall  be  set  in  any  such  haven,  river,  creek 
or  harbour,  which  shall  extend  more  than  one-third  the  distance 
across  the  same,  or  be  within  forty  fathoms  of  each  other,  or  which 
shall  be  set  within  twenty  fathoms  of  the  shore  at  low  water  mark 
of  tibe  samQ." 

And  then  the  fifth  section  gives  the  warden  power  to  mark  out 
the  grounds  which  are  to  be  used  as  gurry  grounds,  and  to  put  up 
notices  that  they  are  so  provided,  and  if  after  such  notice  any  person 
throws  the  heads,  bones  or  other  offal  of  fish  into  the  waters  near  the 
Island  of  Grand  Manan,  at  any  place  except  the  gurry  grounds,  he 
is  liable  to  a  certain  penalty. 

Then,  in  1854,  in  the  revised  statutes  for  that  year,  at  p.  626, 

197      will  be  found  the  provisions  in  section  7  (p.  626)  'as  to  gurry 

grounds;  in  section  12  as  to  seining  in  harbours;  and  in  section 

15  as  to  taking  herrings  on  the  spawning  ground  between  the  15th 

July  and  the  15th  October,  which  provisions  are  referred  to  in  the 
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Marcy  circular  to  which  I  have  called  the  attention  of  the  Court  more 
than  once. 

These  are  the  provisions  which  are  quoted  in  the  postscript  to  the 
Marcy  circular. 

I  turn  from  New  Brunswick  to  Lower  Canada. 

In  Lower  Canada,  in  1824,  there  was  passed  a  statute  which  appears 
at  p.  607  of  this  Appendix,  4  Geo.  IV,  cap.  1,  which  contains  various 
provisions.  They  are  in  sections  1,  3,  4,  6,  18  and  25;  and  there  is 
a  provision  that  other  regulations,  further  regulations,  may  be  made 
by  a  grand  jury. 

The  statute  begins  at  the  bottom  of  p.  607,  being  the  statute  of  4 
Geo.  rV,  cap.  1,  of  the  year  1824.  I  need  not  read  the  provisions. 
It  becomes  wearisome  to  repeat  the  very  similar  enactments  which  are 
contained  in  these  various  statutes. 

Then,  in  1829,  there  is  an  Act,  which  is  at  p.  610,  relating  to  the 
fisheries  in  the  County  of  Gasp£,  in  Lower  Canada,  providing  that 
the  grand  juries  may  make  regulations. 

In  1886,  p.  615,  there  is  the  statute  of  6  William  IV,  cap.  57,  which 
relates  to  the  throwing  of  ballast  and  the  casting  of  anchors  so  as 
to  obstruct  the  hauling  of  seines,  and  provides  by  section  23  (p.  616) 
that  the  grand  jury  may  make  regulations  relating  to  fisheries. 

That  ends  the  statutes  that  we  have  in  Lower  Canada.  At  p.  567, 
as  to  Newfoundland,  in  1824,  there  was  the  Imperial  statute,  5  Geo. 
IV,  cap.  51.  That,  by  its  fifth  section,  prohibited  throwing  ballast 
into  the  harbours  and,  by  its  sixth  section,  prohibited  the  shooting 
of  any  net  over  another's  net.  I  need  not  stop  to  read  these  provi- 
sions. They  will  be  found  at  p.  568  and  they  are  very  similar  to 
those  with  which  the  Court  is  already  familiar.  There  is,  in  the  sec- 
ond section,  a  provision  which  is  referred  to  in  the  Counter-Case  of 
the  United  States.  I  had  better  read  the  second  section  in  order 
to  make  intelligible  the  comment  which  the  Counter-Case  makes 
upon  it : — 

"And  be  it  further  enacted.  That  no  Alien  or  Stranger  whatsoever 
shall  at  anjr  Time  hereafter  take  Bait,  or  use  any  sort  of  Fishing 
whatsoever  in  Newfoundland^  or  the  Coasts,  Bays  or  Rivers  thereof, 
or  on  the  Coast  of  Labrador^  or  in  any  of  the  Islands  or  Places  within 
or  dependent  upon  the  Government  of  the  said  Colony;  always  ex- 
cepting the  Riffnts  and  Privileges  granted  by  Treaty  to  the  Subjects 
or  Citizens  oi  any  Foreign  State  or  Power  in  Amity  with  His 
Majesty." 

At  pp.  8  and  9  of  the  Counter-Case  of  the  United  States  will  be 
found  the  reference  to  this  section.  At  the  bottom  of  p.  8  the  passage 
begins: — 

^^  So  far  as  appears  from  the  British  Case,  the  only  other  British 
or  Colonial  Act  relating  to  the  fisheries  on  tiie  treaty  coasts,  passed 
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subsequent  to  the  date  of  the  treaty  of  1818,  during  the  period  under 
consideration,  was  the  Act  of  the  British  Parliament^  passed  June  8, 
1824  (6  Geo.  IV,  Cap.  51)—" 

That  is  the  Act  to  which  I  have  been  referring — 

"and  the  only  provision  in  this  Act  which  related  to  fishing  by  for- 
eigners on  the  treaty  coasts  was  qualified  by  a  proviso,  which  is 
common  to  all  legislatfeon  relating  to  those  coasts,  '  excepting  the 
rights  and  privileges  granted  by  treaty  to  the  subjects  or  citizens  of 
any  foreign  state  or  power  in  amity  with  His  Majesty.' " 

I  only  refer  to  that  for  the  purpose  of  pointing  out  that  the  excep- 
tion of  rights  conferred  by  treaty  relates  to  the  right  of  taking  fidi. 
It  has  no  bearing  whatever  upon  the  question  of  regulating  the 
mode  of  taking  fish.  All  persons  who  were  allowed  to  fish  were 
subject  to  these  regulations  and  this  second  section,  when  it  says 
that  it  is  not  to  apply  to  aliens  in  amity  with  His  Majesty  who  have 
rights  by  treaty,  merely  indicates  that  this  prohibition  against  fish- 
ing is  not  to  apply  to  them.  It  has  no  bearing  whatever  upon  the 
question  of  the  right  to  regulate. 

SiK  Chabucs  FrrzPATRicK:  I  suppose  that  the  words  "use  any 
sort  of  fishing  "  in  that  section  are  equivalent  to  taking  any  sort  of 
fish? 

Sir  Robert  Finlay:  Yes,  I  so  read  it,  Sir.  It  is  a  prohibition 
against  taking  bait  or  using  any  sort  of  fishing.  In  substance  it  is: 
You  shall  not  fish  for  bait  or  any  sort  of  fish  unless  you  are  a  British 
subject.  That  is  qualified  by  the  exception  in  favour  of  treaty  rights 
given  to  subjects  of  states  in  amity  with  His  Majesty.  In  1838  there 
is  another  statute  also  relating  to  Newfoundland.  It  is  at 
198  p.  697  and  it  also  deals  with  throwing  ballast  overboard.  At 
that  time  Newfoundland  had  not  had  the  gift  of  a  legislature 
of  its  own  and  these  were  Imperial  statutes.  I  need  not  stop  to  read 
the  statute.  There  was  power  to  make  regulations  to  a  certain  ex- 
tent in  Newfoundland,  but  there  was  no  Newfoundland  Assembly  at 
that  time.  Then,  in  1862,  there  is  a  statute  again  referring  to  New- 
foundland, 26  Vict.  cap.  2,  which  is  at  p.  702  of  the  Appendix.  It 
is  a  Newfoundland  statute  passed  by  the  Colonial  Assembly  which 
had  been  created. 

I  have  to  apologise  for  a  mistake  which  I  made.  I  said  that  the 
last  statute  was  a  statute  of  the  Imperial  Parliament.  It  really  was 
the  statute  of  the  Newfoundland  Legislature  which  had  been  created 
at  an  earlier  date  than  I  had  supposed. 

The  statute  was  passed  in  1862.  It  is  also  a  Newfoundland  statute 
and  it  will  be  found  at  p.  702.  It  provides  for  the  protection  of  her- 
ring and  salmon  fisheries  on  the  coasts  of  the  island  and  contains 
various  provisions  relating  to  the  catching  of  herrings  in  seines,  and 
80  on.    I  need  not  read  the  provisions  in  detail.    There  is  a  close  sea- 
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son  for  seining,  there  is  not  to  be  in-barring,  and  in  the  second  section 
provision  is  made  for  the  mesh  of  nets.  By  section  4  there  is  a  close 
season  for  exportation  and  by  section  10  it  is  provided  that  this  Act 
is  not  to  affect  '^  the  rights  and  privileges  granted  by  treaty  to  the 
subjects  or  citizens  of  any  state  or  power  in  amity  with  Her  Majesty.'' 
In  1872  there  is  another  Act  at  p.  708. 

The  PREsn>ENT :  Was  this  statute  of  1862  the  one  under  which  the 
Fortune  Bay  case  occurred?  Was  this  the  statute  in  contravention 
of  which  the  American  fishermen  were  supposed  to  have  acted  in 
Fortune  Bay? 

Sir  Bobebt  FiNiiAY :  In  substance,  it  was  as  you  say.  Technically, 
it  was  the  consolidation  of  the  statutes  which  reproduced  this  enact- 
ment. In  substance  it  is  exactly  in  conformity  with  the  question 
you  put  This  was  one  of  the  enactments  in  question  in  the  Fortune 
Bay  case.  Then,  there  are  other  provisions  as  to  which  I  might  be 
satisfied  with  giving  the  references.  There  is  the  Act  of  1876,  p.  707, 
which  contains  prohibitions  against  seining,  against  Sunday  fishing, 
and  has  a  proviso  for  saving  treaty  rights.  In  1877  again  there  is  a 
statute  against  the  jigging  of  squids,  which  will  be  found  on  p.  707, 
and  in  1879,  p.  708,  there  is  a  statute  which  provides  for  a  close 
season.  There  are  a  number  of  other  Acts  which  are  of  later  date, 
but  I  do  not  know  that  it  will  be  any  pleasure  to  go  through  them, 
because  we  have  got  down  to  times  so  recent  that  it  would  not  for  the 
present  purpose,  be  very  useful  to  cite  these  Acts.  I  am  prepared  to 
give  the  C!ourt  the  references  if  desired.  Then,  it  only  remains  for 
me  to  mention  in  this  connection  certain  enactments  passed  by  cer- 
tain of  the  United  States  with  reference  to  fishery  regulations.  The 
right  of  legislation  with  regard  to  the  fisheries  in  the  United  States 
resides,  I  believe,  with  the  Legislatures  of  the  several  States.  C!on- 
gress  has  no  jurisdiction  to  deal  with  the  fisheries  on  the  coasts  of 
the  several  States,  and  it  will  be  found  that  the  Acts  are  State  Acts 
as  far  as  they  appear  in  the  Appendix.  There  is  a  law  in  New  Jer- 
sey, passed  in  1826,  p.  786,  forbidding  seining  except  by  residents. 
There  is  a  law  of  Delaware,  at  pp.  788-9,  which,  by  section  9,  pro- 
hibits Sunday  fishing  in  the  bay.  There  is  a  prohibition  against 
using  any  net  or  other  contrivance  for  the  purpose  of  catching  fish — 
shad  are  mentioned  in  particular — in  the  River  Delaware,  or  the  bay 
thereof  "within  the  jurisdiction  of  this  State"  within  a  certain 
period  which  includes  Sunday.  In  1896  there  is  a  law  of  the  same 
State,  which  is  at  p.  798 — I  beg  your  pardon,  it  is  a  law  of  the  State 
of  Maryland,  which  deals  with  netting  in  Chesapeake  Bay.  The  ma- 
terial sections  are  sections  94,  95  and  98,  but  I  do  not  stop  to  read 
them. 

Now,  I  have  gone  through  this,  I  am  afraid,  very  tedious  enumera- 
tion inasmuch  as  it  is  absolutely  necessary  to  establish  how,  in  every 
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State  on  this  Atlantic  seaboard,  it  had  been  felt  that  regulations  of 
this  kind  were  required  and  how,  in  every  colony  and  in  every  State, 
at  every  period  of  its  existence,  regulations  of  this  kind  had  been 
passed.  I  submit,  Sir,  that  it  is  absolutely  impossible  to  suppose  that 
when  the  treaty  of  1818  was  entered  into  it  was  not  with  the  contem- 
plation that  there  were  and  would  be  such  regulations  as  to  the  mode 
of  fishing  as  are  exemplified  in  the  earlier  of  these  statutes  and  are 
continued  in  the  later,  and  that  those  who  negotiated  that  treaty  must 
have  contemplated  that  what  was  being  granted  was  the  liberty  of 
fishing  subject  to  such  regulations.  That  such  regulations  existed 
was  known ;  that  such  regulations  would  be  passed  in  the  future  was 
also  known.  If  they  had  intended  to  exclude  liability  by  United 
States  fishermen  for  the  breach  of  such  regulations  I  ask  whether  it 
is  not  absolutely  certain  that  words  would  have  been  inserted  for  the 
purpose.  Of  course,  the  Court  will  not  suppose  that  this  is  the  total 
list  of  the  statutes  bearing  on  the  question.    There  are  a  great  many 

others,  particularly  in  Lower  Canada,  but  I  think  I  have  done 
199      quite  enough  for  the  purpose  for  which  I  cite  them,  and  I 

think  that  the  Tribunal  will  be  disposed  rather  to  rejoice  with 
me  that  more  have  not  been  printed,  because  it  is  really  extremely 
tiresome  business  to  go  through  them  in  this  way,  however  necessary 
it  may  be. 

Now,  Mr.  President,  an  argument  is  raised,  in  the  printed  Argu- 
ment of  the  United  States,  against  the  right  of  regulation  on  the 
ground  that  it  may  possibly  be  abused.  The  passage  I  refer  to  is  at 
pp.  61  to  63  of  the  printed  Argument,  and  I  desire  to  call  the  atten- 
tion of  the  Tribunal  to  the  way  in  which  objection  is  raised  to  the 
making  of  reasonable  regulations  on  the  ground  that  if  there  is  the 
right  to  make  reasonable  regulations  it  is  possible  that  that  right  may 
be  abused  for  the  purpose  of  passing  unreasonable  regulations.  I 
will  not  read  the  whole  passage,  but  I  desire  to  call  attention  to  some 
points  in  the  Argument.    At  the  top  of  p.  61 : — 

"  It  is  proposed  now  to  examine  the  special  and  peculiar  form  in 
which  Great  Britain,  with  the  view,  apparently,  of  escaping  the  force 
of  the  principles  of  public  law  applicable  to  the  subject,  has  stated  the 
British  contention  in  Question  One.  The  British  Case  does  not  ad- 
vance the  position  that  Great  Britain  is  at  liberty  to  make  any  regu- 
lation of  the  fisheries  which  may  suit  the  purposes  of  that  Govern- 
ment, but  accompanies  the  contention  of  an  exclusive  right  to  make 
regulations  with  the  qualification  that  the  regulations  must  be  reason- 
able.  Apparently  recognizing  that  this  would  not  strengthen  the 
contention  in  the  light  of  public  law,  because  a  right  to  make  reason- 
able regulations  would  be  m  effect  a  riffht  to  make  any  kind  of  regu- 
lations, since  that  Government  would  be  the  sole  judge  of  their  rea- 
sonableness, this  contention .  is  limited  by  the  further  qualification 
that  the  regulations  must  be  reasonable  from  certain  view  points. 
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"  This  Tribunal  is  thus  asked  to  declare,  not  that  Great  Britain  has 
the  ri^ht  to  make  regulations  at  will,  or  to  make  reasonable  regula- 
tions, but  that  Great  Britain  has  the  right  to  make  regulations  which 
shall  be  reasonable  judged  by  certain  standards  set  up  by  the  form  of 
this  Question." 

Then  the  portion  of  the  question  relating  to  this  is  set  out.  I  do 
not  read  it  again. 

"'  It  is  submitted  that  the  concession,  thus  made  respecting  the  neces- 
sity of  the  reasonableness  of  the  regulations  from  the  particular  view 
points  set  up,  does  not  materially  change  or  alter  the  question  of 
power  to  be  determined  by  this  Tribunal!  The  concession  is  indeed 
an  admission  that  in  principle  the  power  to  reflate  at  will  and  to 
any  extent  does  not  exist  in  Great  Britain,  which  would  determine 
against  Great  Britain  all  the  contentions  of  Question  One.  Never- 
theless, if  Great  Britain  is  to  be  the  sole  judge  of  the  reasonableness 
of  the  regulations,  it  is  a  necessary  corollary  that,  the  power  once 
conceded  to  make  regulations  even  though  coupled  with  the  con- 
cession that  they  must  be  reasonable^  it  is  practically  and  at  discretion 
an  absolute  and  unlimited  power. 

'*  Every  limitation  on  the  fishing  rights,  which  the  British  colonies 
mav  conceive  it  to  be  to  their  interest  to  impose,  may  still  be  plausibly 
defended  as  a  reasonable  regulation  in  the  mterest  of  the  preservation 
of  the  fisheries,  or  as  being^eoessary  for  the  exercise  of  their  common 
right  by  the  fishermen  of  the  two  countries,  or  as  bein^  equitable 
and  fair  between  them,  or  as  being  so  framed  as  not  to  give  the  one 
an  unfair  advantage  over  the  other.  The  regulations  once  made, 
pursuant  to  a  recognized  power  to  make  them,  are  valid  as  muni- 
cipal laws  and  must  be  enforced,  however  unreasonable,  unnecessary, 
and  unfair,  unless  war  shall  coerce  the  regulating  power,  or  diplo- 
matic remonstrance  convince  it  of  the  propriety  of  changing  them. 

"The  power,  therefore,  to  make  reasonable  regiilations  according 
to  certain  prescribed  standards,  is  not  in  its  practical  eflfect  different 
from  the  power  to  make  regulations  at  will  and  without  limitation 
as  to  character,  when  the  state  which  makes  the  regulations  is  the 
sole  judge  of  their  reasonableness  measured  by  the  prescribed 
standards." 

On  the  whole  of  that — I  need  not  read  further — I  have  to  make 
two  observations.  The  first  is  that  this  argument  absolutely  ignores 
the  fact  that  the  making  of  regulations  to  the  prejudice  of  the  United 
States  fishermen  would  be  a  breach  of  the  treaty,  and  the  United 
States  Government  would  be  entitled  to  come  to  this  Tribunal  and 
ask  that  any  such  regulation  should  be  pronounced  to  be  in  breach 
of  the  treaty,  and  the  second  point  is  this — 

Judge  Gray:  May  I  ask,  because  I  am  much  interested  in  that 
point,  if  laws  were  passed  which,  the  United  States  contended,  were 
unreasonable  and  an  infringement  of  the  treaty,  would  the  United 
States  be  entitled  to  come  to  this  Tribunal  without  the  consent  of 
the  other  party? 

92909*— S.  Doc.  870, 61-3,  vol  9 ^23 
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Sir  Robert  Finlat  :  No,  of  course,  every  reference  to  this  Tribunal 
must  be  a  reference  by  consent. 

Judge  Gray  :  Exactly.    I  beg  your  pardon. 

Sir  Robebt  Finlay  :  No,  I  am  much  obliged  to  you. 
200  Judge  Gray:  In  the  case  of  an  infraction  of  an  agreement 
between  two  independent  nations  there  is  no  right  to  resort 
to  any  tribunal  where  one  claims  an  infraction  and  the  other  denies 
it,  such  as  would  be  the  case  under  the  municipal  law  where  two 
individuals  are  under  agreement  and  one  charges  a  breach  of  the 
agreement.  The  one  who  charges  the  breach  of  agreement  would 
hale  the  other  before  a  tribunal.  That  is  not  so  in  the  case  of  two 
independent  nations. 

Sir  Kobbbt  Finlay:  That  is  not  so.  The  great  distinction  in 
international  law  is  that  there  is  no  ultimate  sanction  but  the  use 
of  force.  Fortunately  the  view  has  prevailed  that  the  occasions  that 
lead  to  international  conflict  may,  in  many  cases,  be  got  rid  of  at  an 
early  stage  by  agreeing  to  refer  the  question  to  arbitration  before  such 
a  tribunal  as  this,  which  is  always  ready  to  sit  for  the  purpose  of 
relieving  diflSculties  of  an  international  kind.  Of  course,  for  the 
purpose  of  this  Tribunal,  consent  is  necessary,  but,  in  the  present  case, 
the  terms  of  the  treaty  have  given  that  consent.  If  any  of  the  Acts 
which  have  been  passed  trench  upon  the  terms  of  the  treaty,  by 
article  2  of  the  treaty,  the  United  States  is  at  liberty  to  call  the  atten- 
tion of  the  Tribunal  to  the  Act,  and  to  ask  the  Tribunal  so  to  pro- 
nounce.   I  might  call  the  attention  of  the  Court  to  the  article. 

Judge  Gray  :  If  you  please ;  I  should  be  glad  to  hear  it 

Sir  Robert  Finlay  :  I  referred  to  it  this  morning,  but  it  is  impor- 
tant to  show  that  while,  of  course,  international  references  can  take 
place  only  by  consent,  as  far  as  this  matter  is  concerned,  that  consent 
has  already  been  given.  May  I  read  to  the  Court  article  2  and 
article  4? 

"  Either  party  may  call  the  attention  of  the  tribunal  to  any  legisla- 
tive or  executive  act  of  the  other  party,  specified  within  three  months 
of  the  exchange  of  notes  enforcing  this  agreement,  and  which  is 
claimed  to  be  inconsistent  with  the  true  interpretation  of  the  treaty  of 
1818;  and  may  call  upon  the  tribunal  to  express  in  its  award  its 
opinion  upon  such  acts,  and  to  point  out  in  what  respects,  if  any,  they 
are  inconsistent  with  the  principles  laid  down  in  the  award  in  reply  to 
the  preceding  questions;  and  each  party  agrees  to  conform  to  such 
opinion." 

In  accordance  with  that  article  a  list  has  been  handed  in.  At  p.  5 
of  our  Appendix  will  be  found  a  list  of  Acts  objected  to  by  the 
United  States.  It  is  contained  in  the  letter.  No.  2,  which  is  at  the 
bottom  of  p.  4,  from  Mr.  Knox  to  Mr.  Bryce,  the  British  Minister. 
In  that  letter  Mr.  Knox  calls  attention  to  the  second  article,  and  goes 
on  to  say  that:— 
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"At  the  request  of  Mr.  Chandler  P.  Andei*son,  the  Agent  of  the 
United  States  in  this  proceeding,  I  have  the  honour  to  present  to  you 
the  accompanying  list,  prepared  by  him  of  the  legislative  and  ex- 
ecutive Acts  of  Canada  and  Newfoundland,  which  are  specified  on 
the  part  of  the  United  States  in  compliance  with  the  requirement 
of  the  above  Article  that  the  legislative  and  executive  Acts  referred 
to  therein  must  be  sjpecified  within  Special  Agreement,  which  period 
will  not  expire  until  the  4th  of  this  month,    .    .    .    /' 

Then  follows  the  list  of  the  Acts  which  are  objected  to. 

Judge  Gray  :  Thank  you ;  that  had  escaped  me. 

Sir  Robert  Finlay:  So  that  the  consent  which  is,  of  course,  neces- 
sary, for  international  arbitration  has  been  given  in  so  far  as  all 
cases  up  to  date  are  concerned.  Then,  may  I  call  the  attention  of 
the  Tribunal  to  the  4tli  article,  which  is  at  p.  3,  and  which  has 
reference  to  the  very  important  question  which  has  been  put  to  me. 
Article  4 : — 

"  The  Tribunal  shall  recommend  for  the  consideration  of  the  high 
contracting  parties  rules  and  a  method  of  procedure  under  which  all 
questions  which  may  arise  in  the  future  regarding  the  exercise  of 
the  liberties  above  referred  to  may  be  determined  in  accordance 
with  the  principles  laid  down  in  the  award.  If  the  high  contracting 
parties  shall  not  adopt  the  rules  and  method  of  procedure  so  recom- 
mended, or  if  they  shall  not,  subsequently  to  the  delivery  of  the 
award,  agree  upon  such  rules  and  methods^  then  any  differences 
which  may  arise  in  the  future  between  the  high  contracting  parties 
relating  to  the  interpretation  of  the  treaty  of  1818  or  to  the  effect 
and  application  of  the  award  of  the  Tribunal  shall  be  referred  in- 
formally to  the  Permanent  Court  at  The  Hague  for  decision  by  the 
summary  procedure  provided  in  Chapter  IV  of  The  Hague  Con- 
vention of  the  18th  October,  1907." 

So  that,  most  fortunately,  we  have  the  most  complete  provision 
contained  in  this  treaty,  first,  for  dealing  with  any  Acts  which  already 
have  been  passed,  and  which  are  complained  of  and,  secondly,  for 
legislating  in  future  in  accordance  with  the  principles  to  be  laid 
down  by  this  Tribunal.  The  award  of  the  Tribunal  on  this  occa- 
sion will  be  a  very  worthy  one,  for  it  will  not  only  solve  the 
201  differences  which  have  already  occurred,  but  will  provide 
the  principles  and  a  method  of  procedure  for  disposing  of  apy 
question  which  may  aiibe  in  the  future  with  regard  to  the  applica- 
tion of  those  principles  to  any  particular  enactment. 

The  President:  I  understand  there  is  some  difference  between 
article  2  and  article  4 ;  that  the  award  of  the  Tribunal  under  article 
1  and  article  2,  and  under  article  4,  is  decidedly  different. 

Sir  Robert  Finlay  :  Yes. 

The  President  :  What  the  Tribunal  shall  pronounce  under  article 
4  is  only  a  recommendation  to  the  Governments t 

Sir  Robert  Finlay  :  Yes. 
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The  President:  But  if  the  Governments  should  decide  not  to 
follow  this  recommendation,  they  have  submitted  themselves  before- 
hand to  the  summary  procedure  under  the  Act  of  1907? 

Sir  Robert  Finlay  :  Precisely. 

The  President  :  And  there  is  this  difference  between  article  1  and 
article  2,  on  the  one  hand,  and  article  4,  on  the  other  hand  ? 

Sir  Robert  Finlay:  Yes;  and,  of  course,  that. difference  was  in- 
herent in  the  nature  of  the  subject.  Where  it  relates  to  something 
that  has  already  occurred  the  Tribunal  can  be  asked  to  decide.  Where 
it  relates  to  possible  differences  emerging  in  the  future,  then  all  that 
can  be  done  is  to  provide  for  the  recommendation  of  a  method  of 
procedure,  and  if  that  should  not  be  followed  with  success  the  matter 
is  to  be  summarily  adjusted  in  accordance  with  the  regulations  of 
this  Tribunal,  chapter  4. 

Dr.  Drago:  I  think  that  in  connection  with  this  matter  article  1 
of  the  Treatv  of  Arbitration  between  the  United  States  and  Great 
Britain  may  be  cited.  It  is  included  on  p.  11  of  the  first  volume  of 
the  Appendix  to  the  Case  of  the  United  States. 

Sir  Robert  Finlay:  This  is  the  same  treaty.  It  is  the  treaty 
which  I  was  reciting  from  the  British  Case  Appendix  at  p.  1. 

Dr.  Drago:  On  p.  1  is  the  treaty  which  has  been  passed  in  ac- 
cordance with  the  other  treaty  I  am  referring  to. 

Sir  Robert  Finlay  :  Yes ;  I  beg  your  pardon.  You  are  perfectly 
right.  At  p.  11  of  the  Appendix  to  the  Case  of  the  United  States 
there  is,  as  has  been  just  pointed  out  by  the  Tribunal,  a  general  pro- 
vision with  regard  to  differences  that  may  arise.  It  is,  of  course,  a 
most  important  treaty  because  it  provides  that : — 

"  Differences  which  may  arise  of  a  legal  nature  or  relating  to  the 
interpretation  of  treaties  existing  between  the  two  Contracting 
Parties  and  which  it  may  not  have  been  possible  to  settle  by  di- 
plomacv,  shall  be  referred  to  the  Permanent  Court  of  Arbitration 
established  at  The  Hague  by  the  Convention  of  the  29th  of  July, 
1899,  provided  nevertheless,  that  they  do  not  affect  the  vital  inter- 
ests, the  independence,  or  the  honor  of  the  two  Contracting  States, 
and  do  not  concern  the  interests  of  third  Parties." 

I  am  much  obliged  to  you.  Sir,  for  calling  my  attention  to  that. 
Of  course,  this  agreement  which  is  set  out  at  the  beginning  of  the 
Appendix  to  the  British  Case  is  an  agreement  made  under  that 
treaty. 

Dr.  Drago  :  Under  that  treaty ;  yes. 

Sir  Robert  Finlay  :  Precisely  so.  So  that  I  think  the  Court  will 
be  of  opinion  that,  though  I  put  it  very  shortly,  I  did  not  put  it 
too  high  when  I  said  that  the  means  was  provided  for  adjusting  any 
difference  of  that  kind, — whether  it  relates  to  what  is  already  done  or 
what  may  be  done  in  the  future — for  adjusting  any  difference  as 
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to  the  reasonableness  of  regulations  by  the  machinery  of  this  Tri- 
bunal. The  Tribunal  decides  in  this  reference  on  what  has  already 
taken  place.  It  provides  the  means  of  deciding  any  similar  differ- 
ence which  may  arise  in  the  future;  and  while,  of  course,  as  a  gen- 
eral rule,  differences  between  nations  can  be  referred  to  arbitration 
only  by  consent,  yet  we  have  got  that  consent,  first,  under  the  general 
treaty,  and,  secondly,  under  the  very  special  provisions  of  the  agree- 
ment which  was  entered  into  for  reference  of  these  differences  to  this 
Tribunal  upon  the  present  occasion. 

Now,  I  was  dealing  with  the  argument  at  pp.  61  to  63  in 
202      the  printed  Argument  of  the  TTnited  States,  as  to  possible  abuse 
by  the  Government  of  Great  Britain  or  by  the  Colonies  of  the 
power  of  making  such  regulations. 

May  I  say,  with  regard  to  the  reference  which  is  repeatedly  made 
in  the  American  documents  as  to  what  they  apprehend  from  the 
action  of  the  colonial  legislatures,  that,  of  course,  every  act  of  a 
colonial  legislature  requires  the  assent  of  the  Crown  of  Great  Britain 
to  be  given  either  by  the  Governor  or,  in  cases  where  it  is  reserved 
for  the  consideration  of  the  home  government,  by  the  King  formally 
after  such  consideration ;  and  there  is,  further,  a  power  of  disallow- 
ance by  the  Crown  of  any  measure  which  is  disapproved  of;  and  I, 
with  great  respect,  rather  protest  against  the  attempt  made  in  several 
passages  of  the  Argument  on  the  other  side  to  establish  a  sort  of 
division  between  the  colonies  and  the  British  Government,  as  if  the 
United  States  had  more  reason  to  be  apprehensive  of  the  action  of 
the  colonial  legislatures  than  they  have  with  regard  to  the  action  of 
the  British  Government.  No  such  distinction  is  recognized,  and, 
inasmuch  as  the  colonies  as  well  as  the  mother  country  are  subject 
to  the  Crown,  and  all  legislation  involves  the  consent  of  the  Crown, 
the  interests  of  Great  Britain  and  of  the  colonies  in  this  matter  must 
be  considered  as  identical. 

What  I  was  pointing  out  was  that  the  possibility  of  regulations  of 
an  unreasonable  nature  being  passed  is  guarded  against,  because  any 
regulations  which  discriminated  to  the  prejudice  of  the  United  States 
fishermen  would  be  a  breach  of  the  treaty,  and  that  can  be  set  right 
in  the  manner  provided  by  the  agreement  of  reference  by  this  Tri- 
bunal.   There  is  that  effectual  precaution  against  abuse. 

On  the  other  hand,  if  the  Argument  on  behalf  of  the  United 
States  were  correct,  that  they  have  a  veto  upon  any  such  regulations, 
there  would  be  no  means  of  insisting  upon  the  United  States  giving 
their  consent  to  any  regulations,  however  reasonable  and  however 
necessary.  They  might  refuse  their  consent.  Circumstances  might 
arise  in  which  they  might  conceive  it  to  be  desirable  to  refuse  that 
consent,  with  of  course  the  consequence  that  there  would  be  no  regu- 
lations at  all  applicable  to  the  United  States  fishermen. 
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I  point  that  out  as  an  ar^ment  which  really  recoils  upon  the 
United  States.  They  say  the  power  of  making  regulations  by  the 
British  authorities  may  be  abused.  I  say  there  is  a  remedy  for  such 
abuse.  It  is  provided.  It  would  be  a  breach  of  the  treaty,  and  the 
difference  can  be  adjusted  in  the  manner  prescribed  by  the  treaty  and 
by  the  agreement ;  but  if  the  view  of  the  United  States  were  correct, 
that  no  regulation  could  be  made  except  with  their  consent,  then 
they  would  have  in  their  hands  a  most  potent  weapon  which  might 
from  time  to  time  be  used,  and  which  might  give  the  means  of  bring- 
ing the  strongest  possible  pressure  to  bear,  more  particularly  upcm 
the  colonial  governments. 

The  argument  is  one  which  may  be  used  with  great  effect  against 
the  United  States.  It  cannot  possibly  be  used  in  their  favour, 
because  the  remedy  is  provided. 

But  there  is  another  answer  to  the  argument  of  possible  abuse. 
It  is  this.  All  such  regulations  will  be  regulations  which  will  apply 
to  all  fishermen  that  are  engaged.  It  is  impossible  to  conceive  the 
case  of  either  the  British  Parliament  or  any  Parliament  in  the 
British  dominions  passing  an  Act  which  is  to  apply  to  restrain  only 
United  States  fishermen  and  is  not  to  restrain  British  fishermen. 
You  will  have,  in  the  fact  that  all  such  regulations  will  be  made  with 
reference  to  the  fisheries  generally,  and  within  the  terms  pointed  out 
in  the  British  submission  of  the  question,  an  ample  safeguard  against 
any  abuse  of  the  power  of  making  regulations  to  the  prejudice  of 
the  American  fishermen. 

The  argument  is  brought  forward 

Judge  Gray:  Sir  Robert,  before  you  leave  this  very  interestng 
question,  may  I  suggest,  for  the  benefit  of  your  comment,  that  this 
argument  made  by  the  United  States,  that  there  would  be  no  resource, 
except  the  arbitrament  of  war,  applied  to  a  condition  of  things  which 
existed  prior  to  the  arbitration  treaty  of  1908,  and  we  are  interpret- 
ing the  treaty  of  1818  as  it  existed  from  the  time  of  its  ratification 
up  until  the  time  when  an  agreement  was  made  between  Great 
Britain  and  the  United  States  to  submit  to  arbitration  this  interpre- 
tation.   You  see  what  I  mean  ? 

Sir  Robert  Finlay:  I  perfectly  see  what  you  mean.  Sir,  and  my 
answer  to  that  is  that  all  that  difficulty  has  been  removed  before  the 
case  has  come  before  this  Tribunal  by  that  agreement. 

But  more  than  that,  the  comment  would  be  a  very  imperfect  one 
even  if  that  agi-eement  had  not  made  the  provision  to  which  we  have 
just  been  referring;  because  if  by  treaty  you  have  established  a  right 
that  regulations  shall  not  be  made  discriminating  to  the  disadvantage 
of  the  United  States  fishermen,  surely  there  you  have  got  a  very 
strong  weapon  to  prevent  the  making  of  such  regulutions. 
203      Apart  altogether  from  the  possibility  of  referring  differences 
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on  such  a  point  by  consent  to  arbitration,  if  you  ha^e  got  a 
treaty  right,  as  the  United  States  have,  which  would  render  it  a 
breach  of  treaty  to  make  regulations  discriminating  unfavourably 
against  their  fishermen,  then  surely  there  is  a  most  powerful  weapon 
against  any  such  abuse  as  is  apprehended;  and  the  remedy  is  com- 
pleted by  the  provisions  which  have  been  made  under  the  treaty  of 
1908,  to  which  you  and  another  member  of  the  Tribunal  have  been 
good  enough  to  call  attention. 

So  that  I  submit  that  even  apart  from  these  special  provisions,  if 
it  rested  merely  on  the  fact  that  it  would  be  a  breach  of  the  treaty  so 
to  discriminate,  you  would  have  a  remedy,  and  a  tolerably  effective 
remedy,  against  the  likelihood  of  abuse ;  while,  on  the  other  hand,  if 
the  contention  of  the  United  States  were  correct,  that  no  regulations 
could  be  made  affecting  American  fishermen  except  by  their  consent, 
you  would  have  no  remedy  at  all  against  a  capricious  refusal  of  con- 
sent by  the  United  States.  For  that  reason  I  submit  that  the  Argu- 
ment is  one  which  does  not  touch  Great  Britain,  but  which  does 
most  effectually  hit  the  case  presented  on  behalf  of  the  United  States. 

Sir  Charles  Fitzpatrick  :  Have  you  considered.  Sir  Robert,  what 
would  be  the  effect  in  law  of  legislation  passed  by  a  colony,  or  by  the 
Dominion  of  Canada,  for  instance,  in  violation  of  a  treaty  made  by 
the  Crown? 

Sir  Robert  Finlay:  I  think.  Sir,  that  that  legislation  would  be 
municipally  binding.  I  should  not  contend  that  it  was  the  law  of  this 
country  that  an  Act  of  Parliament  was  void  merely  because  it  trans- 
gressed the  provisions  of  a  treaty.  I  believe  that  is  the  law  of 
France,  and  possibly  of  some  other  European  countries,  and  of  the 
United  States  also.  There  may  be  in  some  of  our  colonies  a  similar 
provision,  but  I  am  not  aware  of  it.  In  the  absence  of  a  special  Act 
of  that  kind,  if  it  rested  merely  on  the  general  principles  of  English 
law,  the  statute  would,  beyond  all  question,  be  municipally  binding, 
although  in  violation  of  the  treaty,  and  the  remedy,  of  course,  would 
be  international  representation  as  to  the  propriety  of  having  the 
statute  modified  or  repealed ;  and  it  could  be  modified  or  dealt  with 
either  by  a  Colonial  Act,  or,  if  the  almost  incredible  case  emerged  of 
its  being  established  that  a  particular  law  was  in  violation  of  a 
treaty,  and  the  colony  that  had  passed  it  refused  to  repeal  it,  such  a 
statute  could  be  overridden  by  a  statute  of  the  Imperial  Parliament. 

Judoe  Gray:  The  treaty,  in  other  words,  could  be  infracted  by  a 
municipally  binding  statute? 

Sir  Robert  Finlay  :  No. 

Judge  Gray  :  It  could  be  infracted,  could  it  not?  That  is,  a  nation, 
party  to  a  treaty,  could  violate  the  treaty  by  a  municipally  binding 
statute?  That  is  one  way  in  which  a  treaty  may  be  violated  by  a 
party  to  it. 
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SiK  Robert  Fini.at  :  In  the  first  place,  any  such  statute  would  be 
disallowed  by  the  Crown.  The  Crown  is  the  treaty-making  power, 
and  any  such  statute  as  that  would  be  stopped  at  the  earliest  sugges- 
tion, because  the  Crown  would  not  allow  any  statute  of  that  kind  to 
pass  if  it  were  in  violation  of  a  treaty.  In  the  second  place,  if  it  can 
be  supposed  that  by  some  accident  an  Act  had  been  got  through 
without  its  being  observed  that  it  was  in  violation  of  a  treaty,  the 
statute  could  be  repealed,  and,  if  the  incredible  case  can  be  supposed 
of  the  Colonial  Parliament  refusing  to  repeal  it,  it  could  be  repealed 
by  an  Act  of  the  Imperial  Parliament. 

Of  course,  as  the  Attorney-General  reminds  me,  if  a  treaty  had 
been  confirmed  by  an  Imperial  Act,  any  Colonial  Act  in  violation  of 
the  Imperial  Act  confirming  the  treaty  would,  fro  tanto^  be  void. 
The  mere  existence  of  the  treaty,  as  I  said,  would  not  prevent  the  local 
legislation ;  but  if  there  were  an  Imperial  Act  embodying  the  treaty 
and  enacting  it,  any  colonial  legislation  in  violation  of  it  would  be, 
ipso  facto^  void  under  the  Act  relating  to  colonial  laws,  which  pro- 
vides that  any  colonial  law  which  is  in  conflict  with  the  provisions 
of  an  Act  of  the  Imperial  Parliament  shall,  to  that  extent,  be  void. 

Sib  Charles  Fitzpatrick:  There  was  an  Imperial  Act  here? 

Sir  Robert  Finlay:  Yes,  there  was. 

Sir  Charles  Fitzpatrick:  Therefore  local  legislation  in  violation 
of  the  provisions  of  this  treaty  is  necessarily  ultra  vires  f 

Sir  Robert  Finlay:  Ultra  vires  and  void  under  the  Act  of  1865, 
and  could  not  be  enforced.  So  that  the  case  put  is  wholly  hy- 
204  pothetical  of  any  infraction  of  the  treaty  by  virtue  of  subse- 
quent colonial  legislation.  There  being  an  Act  of  the  Imperial 
Parliament  confirming  this  treaty,  any  such  colonial  legislation  would 
be  void. 

The  President:  That  would  be  the  Act  of  the  14th  June,  1819, 
British  statute  69  Geo.  Ill,  cap.  38  ? 

Sir  Robert  Finlay  :  Yes,  Sir ;  that  embodies  the  treaty. 

So  that  from  whatever  point  of  view  this  matter  is  considered,  it 
appears  that  the  security  is  complete  against  any  danger  of  abuse 
such  as  is  apprehended  in  the  printed  Argument  for  the  United 
States. 

Now,  Mr.  President,  there  remains  for  consideration  in  this  con- 
nection an  argument  which  is  put  forward  at  p.  65  of  the  printed 
Argument  for  the  United  States.    There  it  is  said : — 

"  The  exclusive  right  of  Great  Britain  cannot  be  supported  on  anv 
such  indefinite  theory  as  reserved  sovereignty.  There  can  be  no  such 
a  thing  as  a  reserved  sovereignty  to  limit  or  restrain  the  exercise  of 
a  right  the  grant  of  which  implies  a  derogation  of  sovereignty.  Any 
theory  of  reserved  sovereignty  in  the  granting  state  which  permitted 
limitations  or  restraints  would,  in  fact,  amount  to  a  derogation  of 
the  sovereignty  of  the  state  receiving  the  grant.    The  latter  holds  the 
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riffht  granted,  if  it  be  a  right  to  do  something  within  the  territories 
or  the  granting  state,  such  as  to  participate  in  the  fisheries,  by  as 
good  right  ana  title  as  the  granting  state  had  to  the  whole  before 
making  the  ^ant.  It  is  held  as  a  national  right  and  by  virtue 
of  the  sovereignty  under  which  every  other  national  ri^ht  is  held, 
and  is  entitled  to  all  the  protection  which  public  law  gives  to  any 
ri^ht  or  property  of  a  nation  held  by  virtue  of  its  sovereigntv.  These 
pnnciples  it  is  believed  are  incontestable,  and  they  must  be  broken 
down  and  swept  aside  if  the  United  States  is  to  be  deprived  of  an 
equal  voice  with  Great  Britain  in  the  making  of  regulations  which 
limit  and  restrain  the  enjoyment  by  the  former  of  the  joint  common 
and  equal  right  which  tibe  two  nations  possess  jointly  in  the  fisheries." 

I  submit,  with  the  greatest  possible  respect,  that  that  is  a  very 
remarkable  doctrine.  Here  it  is  said  that  it  would  be  a  deroga- 
tion from  the  sovereignty  of  the  United  States  if  Great  Britain  had 
not  abdicated,  in  favour  of  the  United  States,  her  right  to  make 
laws  within  her  own  territory  for  the  regulation  of  these  fisheries. 
The  liberty  given  is  a  liberty,  by  treaty  with  the  United  States,  to 
the  inhabitants  of  the  United  States  to  carry  on  fishery  in  these 
waters;  and  it  is  said  that  unless  the  regulations  to  apply  to  the 
inhabitants  exercising  this  liberty  are  made  with  the  consent  of  the 
United  States,  there  is  a  derogation  from  the  sovereignty  of  the 
United  States. 

The  whole  argument  proceeds  on  the  idea  that  you  are  to  assume, 
in  the  first  instance,  that  there  has  been  a  grant  by  Great  Britain  to 
the  United  States  of  the  right  to  concur  in  any  such  legislation.  I 
submit  that  no  such  grant  is  to  be  found  in  the  terms  of  the  treaty, 
that  no  such  grant  can  be  reasonably  implied,  but  that,  on  the  con- 
trary, the  treaty  must  be  read  as  giving  the  inhabitants  of  the  United 
States  the  right  to  fish  in  these  waters,  subject  to  the  regulations 
which  have  been  made,  or  may  be  made  there  in  the  future,  appli- 
cable to  all  fishermen  exercising  the  fishery  there. 

Now,  Mr.  President,  I  desire  most  respectfully  to  emphasise  this 
point,  that  if  it  had  been  intended  that  any  such  regulation  should  be 
made  by  joint  consent,  it  is  absolutely  incredible  that  you  should  not 
have  in  the  treaty  a  provision  to  that  effect.  If  that  had  been  the 
intention  of  the 'parties,  nothing  would  have  been  simpler  than  to 
say  it.  It  would  have  been  a  consent  by  Great  Britain  to  abdicate 
her  sovereignty  up  to  a  certain  point.  If  it  had  been  meant,  it  would 
be  expressed.  It  is  not  expressed,  because  it  was  not  meant ;  and  if 
it  had  been  meant,  not  only  would  you  have  had  express  words  pro- 
viding for  the  making  of  such  joint  regulations,  but  you  would,  in  all 
probability,  have  had  some  provision  for  settling  any  case  of  dispute 
as  to  the  propriety  of  any  particular  regulation. 

But  what  I  desire  most  especially  to  emphasise  is  that  in  the  absence 
of  express  words  conceding  to  the  United  States  this  privilege  in 
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derogation  of  the  sovereignty  of  Great  Britain,  the  sovereignty  of 
Great  Britain  remains  entire  and  unimpaired  with  regard  to  these 
fisheries  in  the  waters  adjoining  the  coasts,  and  with  regard  to  the 
exercise  of  the  treaty  rights  upon  the  shores  for  the  purpose  of  curing 
and  drying  fish. 

Now,  may  I  consider,  Mr.  President,  by  way  of  illustration,  the 
law  that  would  be  applied  to  the  case  of  more  or  less  analogous 
liberties  conceded  to  the  subjects  of  foreign  states? 

Take  the  case  of  a  right  to  navigate  the  rivers  or  canals  of  a 
particular  country.  Suppose  that  by  treaty  between  Great  Britain 
and  the  United  States  the  right  were  conceded  to  the  inhabitants  of 
the  United  States  to  navigate  the  rivers  and  canals  of  some  British 
possession.  Suppose  the  treaty  did  no  more  than  concede  that  liberty, 
and  contained  no  further  provision  as  to  the  details  of  the  way 
205  in  which  the  right  was  to  be  exercised.  Could  it  be  contended 
that  United  States  inhabitants  exercising  that  liberty  were  not 
subject  to  the  same  regulations  upon  the  rivers  and  canals  that  were 
applicable  to  British  subjects  navigating  such  rivers  or  canals ! 

The  liberty  to  use  is  a  liberty  to  use  on  terms  of  equality  with  the 
natives.  It  is  not  a  liberty  to  use  free  from  regulation,  a  liberty 
which  would  degenerate  into  licence ;  and  my  submission  is  that  this 
liberty  to  fish  cannot  be  treated  as  for  this  purpose  differing  in  any 
essential  respect  from  a  right  to  navigate  such  waterways  within  the 
territory  of  another  State  as  those  to  which  I  have  just  made 
reference. 

Take  another  case.  Suppose  by  arrangement  between  two  States, 
as  is  very  common  in  treaties,  it  is  provided  that  the  subjects  of  one 
shall  be  at  liberty  to  reside  and  to  carry  on  trade  within  the  territory 
of  the  other.  Could  it  be  suggested  there  that  the  person  trading 
under  such  a  treaty  in  the  dominions  of  a  foreign  Power  was  not 
bound  in  every  respect  to  carry  on  his  trade  in  accordance  with  the 
local  law  applicable  to  the  natives  of  the  country  ?  Could  it  be  con- 
tended that  he  was  not  subject  to  any  variations  in  the  local  law 
which  might  be  made  from  time  to  time?  He  would  have  the  right 
to  complain  through  his  Government  if  any  law  were  passed  which, 
in  its  nature,  discriminated  to  his  disadvantage  between  him  and  the 
natives  of  the  country.  That  would  be  an  infraction  of  the  treaty 
right.  Precisely  the  same  principles  would  be  applied  in  that  case 
as  those  which  I  have  suggested  are  applicable  in  the  present  case; 
but  the  contention  which  is  now  put  forward  on  behalf  of  the  inhabit- 
ants of  the  United  States  with  regard  to  this  fishery  would  carry  with 
it,  if  the  matter  is  to  be  dealt  with  on  logical  principles,  the  proposi- 
tion that  the  concession  of  the  privilege  of  residing  and  trading  in 
another  country  carried  with  it,  for  the  foreign  trader,  immunity 
from  the  local  laws  with  regard  to  trade. 
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Take  other  cases  which  might  be  put — ^the  right  to  hold  land  in  a 
foreign  country.  That,  of  course,  is  a  right  which  is  subject  to  the 
laws  of  the  country  where  the  property  is  situated,  and  can  be  exer- 
cised only  in  conformity  with  the  law.  The  same  principles  which 
would  be  applicable  to  treaties  conceding  such  privileges  would  be 
applicable  also  to  the  more  general  licence  which,  without  any  treaty, 
may  be  given  to  strangers  to  reside  in  a  country  and  pursue  their 
avocations  in  it  They  reside  there;  they  pursue  their  avocations; 
but  they  are  subject  to  the  law  as  it  exists,  and  to  the  local  law  as  it 
may  be  changed. 

But,  in  truth,  all  these  considerations  apply  with  very  much  greater 
effect  in  the  present  case,  because  for  the  preservation  of  the  thing  to 
be  enjoyed  regulation  is  essential,  and  there  is  no  provision  made  to 
ensure  that  consent  would  be  given  by  the  foreign  Power  to  the  joint 
regulations  which  it  is  said  are  the  only  regulations  possible. 

There  is  only  one  other  point  with  which  I  have  to  deal  in  connec- 
tion with  this  subject — I  mean  the  subject  of  regulations;  and  it  is 
the  use  which  the  United  States  Argument  seeks  to  make  of  what 
took  place  with  regard  to  the  "French  shore,"  as  it  was  culled,  in 
Newfoundland.  I  must  point  out  the  essential  differences  between 
the  rights  which  were  enjoyed  by  the  French  on  the  French  shore  and 
the  rights  which  are  enjoyed  by  the  inhabitants  of  the  United  States 
upon  the  treaty  shore  in  the  present  case;  but  I  am  afraid  that  I 
could  not  deal  with  that  subject  in  a  few  minutes,  and,  with  the  per- 
mission of  the  Tribunal,  I  shall  reserve  it  for  the  next  occasion. 

The  President:  The  meeting  is  adjourned  until  Thursday,  at  10 
o'clock. 

[The  Tribunal,  at  4.2  o'clock  p.  m.,  adjourned  until  Thursday,  the 
16th  June,  1910,  at  10  o'clock  a.  m.] 


EIGHTH  DAY:   THURSDAY,  JUNE  16,  1910. 

The  Tribunal  met  at  10  o'clock  a.  m. 

The  PREsmENT:  Before  proceeding,  may  I  ask  Sir  Robert  for 
some  information? 

You  mentioned  in  your  speech  of  Tuesday  afternoon,  p.  1182  of 
the  typewritten  copy  [p.  203,  supra]  j  that  in  the  Act  relating  to 
colonial  laws  there  is  a  provision  that  any  colonial  law  which  is  in 
conflict  with  the  provisions  of  an  Act  of  the  Imperial  Parliament 
shall,  to  that  extent,  be  void ;  and  you  mentioned,  Sir  Robert,  the  Act 
of  1865. 

I  regret  I  am  not  so  conversant  with  the  legislative  relations  be- 
tween the  British  Empire  and  the  different  parts  of  it,  the 
206      Commonwealth,  the  Dominion,  and  the  colonies,  as  I  ought 


848  5^0BTH  ATLANTIC  COA0T  FI5HEBIES  ABBTTBATIOK. 

to  be  perhaps,  occupying  the  position  I  do.  Therefore,  I  will  beg 
you  to  transmit  to  the  Court  a  copy  of  this  Act  for  our  information. 
Of  course  I  do  not  expect  you  to  do  it  to-day. 

Sib  Robert  Finuit:  I  shall  do  so  in  the  course  of  the  day.  We 
have  the  book  at  The  Hague.  I  do  not  know  that  it  is  in  Court  at 
the  present  moment,  but  you  shall  have  it,  Mr.  President,  by  the 
afternoon. 

The  PREsmENT:  Any  time  during  the  course  of  the  proceeding. 

Now,  Sir  Robert,  will  you  please  proceed? 

Sir  Robert  Finlay  :  I  find  I  have  the  book  here  to  which  you  refer, 
Mr.  President  It  is  the  "  Colonial  Laws  Validity  Act,  1865 :  28  & 
29  Vict.,  cap.  63  (Imp.)." 

The  second  section  is  in  these  terms : — 

"Any  Colonial  law,  which  is  or  shall  be  repugnant  to  the  provisions 
of  any  Act  of  Parliament  extending  to  the  Colony  to  which  such  law 
may  relate,  or  repugnant  to  any  order  or  regulation  made  under 
autnority  of  such  Act  of  Parliament,  or  having  in  the  Colony  the 
force  or  effect  of  such  Act,  shall  be  read  subject  to  such  Act,  order 
or  regulation,  and  shall,  to  the  extent  of  such  repugnancy,  but  not 
otherwise,  be  and  remain  absolutely  void  and  inoperative." 

The  book  is  at  the  service  of  the  Court,  either  now  or  at  any  other 
time. 

Sir  Charles  Fftzpatrick  :  There  is  a  collection  of  Imperial  Stat- 
utes relating  to  the  colonies  in  two  volmnes,  published  within  the  last 
seven  or  eight  years,  which  might  be  made  available  to  the  other 
members  of  the  Tribunal.  In  that  will  be  found  also  the  Act  which 
confirms  the  treaty  of  1818. 

Sir  Robert  Finlat:  Just  so.  That,  of  course,  we  have  in  the 
Appendix ;  and  the  Order-in-Council  passed  under  that  Act  directing 
that  the  treaty  should  be  observed.  But  it  certainly  would  be  con- 
venient if  we  could  have  that  collection  of  laws  to  which  you  have. 
Sir,  just  referred;  and  we  shall  have  it. 

Sir  Charles  Fitzpatrick:  And  of  course  the  "Colonial  Laws 
Validity  Act "  has  reference  to  that  Imperial  Statute  which  confirms 
the  treaty  of  1818. 

Sir  Robert  Finlat:  And  to  the  Order-in-Council  made  under  it. 

I  believe  that  that  collection  of  statute^s  is  also  at  The  Hague,  and 
a  copy  will  be  put  at  the  disposal  of  the  Court. 

Sir  Robert  Finlay:  I  was  about,  Mr.  President,  when  the  Court 
adjourned  on  Tuesday,  to  deal  with  the  argument  put  forward  by 
the  United  States,  that  some  analogy  might  be  drawn  from  the 
failure  of  the  British  Government  to  pass  regulations  affecting  the 
exercise  by  French  fishermen  of  their  rights  upon  the  French  shore 
of  Newfoundland. 

Sir  CiiARua  Fitzpatrujk  :  Will  you  pardon  me,  Sir  Robert,  before 
you  go  on  with  your  argument?    I  would  like  to  draw  your  atten- 
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tion  to  some  words  used  in  the  argument  on  Tuesday.  Dealing  with 
the  question  of  "  partition  "  you  said  that,  so  far  as  the  independence 
of  the  United  States  was  concerned,  that  treaty  of  course  admitted 
that  the  British  Empire  had  been  partitioned.  In  that  connection 
you  had  not  overlooked,  I  presume,  the  concluding  words  of  the  first 
paragraph  of  the  treaty  of  1783,  to  the  effect  that  there  was  a 
renunciation  of  claim  to  those  thirteen  States  that  were  included  in 
the  Act  of  Independence.  It  is  in  the  concluding  words  of  the  first 
paragraph. 

Sir  Robert  Finlay  :  Of  the  first  paragraph  of  the  treaty. 

Sir  Charles  Fitzpatrick:  At  the  bottom  of  p.  12,  Sir,  of  the 
Appendix. 

Sir  Robert  Finlay  :  I  am  much  obliged  to  you,  Sir. 

"  His  Britannic  Majesty  acknowledges  the  said  United  States,  .  .  . 
to  be  Free,  Sovereign  and  Independent  States;  that  he  treats  with 
them  as  such;  and  for  himself,  his  heirs  and  successors,  relinquishes 
all  claims  to  the  Government,  propriety  and  territorial  rights  of  the 
same,  and  every  part  thereof." 

Sir  Charles  Fitzpatrick  :  That  is  the  only  reference  to  any  such 
thing. 
207  Sir  Robert  Finlay  :  It  is  an  acknowledgment  of  an  accom- 

plished fact,  the  acknowledgment  which  the  United  States  had 
insisted  upon  before  they  would  even  enter  into  negotiations.  And 
it  will  be  in  the  recollection  of  the  Court  that  I  called  their  attention 
to  the  fact  that  they  insisted  on  the  commission  of  the  British  repre- 
sentative being  modified,  so  that  he  could  treat  with  them,  not  as 
colonies,  but  as  states. 

Sir  Charles  Fitzpatrick:  And  there  was,  on  the  part  of  the 
British  King,  a  relinquishment  of  all  claim  to  sovereignty  with  re- 
spect to  that  particular  portion  of  the  Empire. 

Sir  Robert  Finlay  :  Yes.  there  was.    I  am  obliged  to  you.  Sir. 

Now,  in  dealing  with  the  French  coast,  the  argument  of  the  United 
States  is  put  forward  at  p.  17  of  their  Counter-Case.  The  whole 
passage  in  which  this  subject  is  discussed  begins  at  p.  11,  and  runs 
over  a  good  many  pages,  ending  after  p.  20.  At  the  bottom  of  p.  11 
will  be  found  the  motive,  contained  in  these  expressions : — 

"The  real  position  of  Great  Britain  on  the  subject  of  the  enforce- 
ment of  regulations  against  foreign  fishermen  exercising  a  common 
or  concurrent  right  of  fishery  on  the  treaty  coasts,  is  disclosed  by  an 
examination  of  the  British  attitude  toward  the  French  fishermen  on 
the  so-called  *  French  coast'  of  Newfoundland  under  treaty  stipula- 
tions between  Great  Britain  and  France  relating  to  fisheries,  which 
were  in  force  during  the  period  under  consideration," 

And  on  p.  17,  after  a  reference  to  the  treaties,  there  is  this 
passage : — 

"  It  will  be  perceived  from  the  foregoing  analyses  that  the  pro- 
visions in  the  P  rench  treaties  relating  to  the  taking  of  fish,  are  almost 
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identical  with  the  language  used  in  the  fisheries  article  of  the  Treaty 
of  1783  between  the  United  States  and  Great  Britain  with  reference 
to  the  fishing  liberty  of  the  inhabitants  of  the  United  States  on  the 
British  coasts  generally;  and  that  the  provisions  of  the  British 
Declaration  of  1783  requiring  that  the  British  fishermen  shall  not 
interrupt  the  French  fishermen,  as  they  have  been  interpreted  by 
Great  Britain,  have  practically  the  identical  effect  that  the  use  of 
the  expression  '  in  common '  in  its  reciprocal  application  to  American 
and  British  fishermen  has  in  the  Treaty  of  1818,  as  interpreted  by 
the  United  States." 

Now,  Sir,  I  propose  to  show  by  a  very  short  reference  to  the  treaties 
dealing  with  the  French  shore,  that  no  treaties  could  really  be  more 
unlike  than  the  treaty  dealing  with  the  French  shore,  and  the  treaty 
of  1818,  which  confers  the  liberty  of  the  enjoyment  of  fisheries  on 
British  coasts  upon  the  inhabitants  of  the  United  States. 

It  is  perfectly  true  that  Great  Britain  did  not  frame  regulations 
for  the  exercise  by  French  fishermen  of  their  rights  upon  the  French 
shore  of  Newfoundland,  and  she  did  not  do  it  for  this  reason.  France 
throughout  claimed  that  her  rights  upon  these  shores  were  exclusive. 
She  asserted  that  in  the  strongest  way.  And,  although  that  right 
was  never  admitted  by  Great  Britain,  it  is  perfectly  obvious  that 
Great  Britain  could  not  have  undertaken  the  framing  of  regulations 
for  the  exercise  by  the  French  fishermen  of  their  privileges  upon  the 
coast  of  Newfoundland,  without  producing  most  serious  friction  with 
France. 

The  whole  historv  of  the  relations  of  France  and  Great  Britain 
with  reference  to  Newfoundland  is  utterly  different  from  that  of  the 
relations  between  Great  Britain  and  the  United  States. 

France  had  enjoyed  sovereign  rights  in  some  parts  of  Newfound- 
land. These  sovereign  rights,  so  far  as  the  territory  was  concerned, 
she  ceded  by  the  treaty  of  Utrecht;  but  there  was  retained  for  French 
fishermen  the  right  of  fishing,  and  of  drying  and  curing  fish  upon 
what  was  called  the  "  French  shore,"  and  France  consistently  main- 
tained that  her  right  was  exclusive. 

It  may  be  of  interest  to  observe  that  the  United  States,  in  a  treaty 
with  France,  asserted  that  this  right  of  the  French,  on  the  French 
coast,  was  exclusive. 

If  the  Court  would  do  me  the  favour  to  look  at  the  Appendix  to 
the  British  Counter-Case  at  p.  3,  they  will  find  an  article  of  a  treaty 
entered  into  by  the  United  States  with  the  French  King.  The 
article  in  question  (article  10:  p.  3  of  the  Appendix  to  the  British 
Counter-Case)  runs  thus: — 

"  The  United  States,  their  citizens  and  inhabitants,  shall  never 
disturb  the  subjects  of  the  Most  Christian  King  in  the  enjoyment  and 
exercise  of  the  right  of  fishing  on  the  banks  of  Newfoundland,  nor 
in  the  indefinite  and  exclusive  right  which  belongs  to  them  on  that 
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part  of  the  coast  of  that  island  which  is  designed  bv  the  Treaty  of 
Utrecht;  nor  in  the  rights  relative  to  all  and  each  oi  the  isles  whicli 
belong  to  His  Most  Christian  Majesty;  the  whole  conformable  to  the 
true  sense  of  the  Treaties  of  Utrecht  and  Paris." 

Now,  Sir,  it  is  not  necessary  to  enter  into  the  difference  which  so 
long  existed  as  to  whether  the  French  view  adopted  in  that 
208  treaty  by  the  United  States  of  America  as  to  the  exclusive 
nature  of  their  rights  was  or  was  not  correct.  It  is  enough 
to  say  that  in  the  language  of  the  treaties  and  the  accompanying 
declarations,  and  in  the  history  of  the  origin  of  these  treaties,  there 
was  very  considerable  ground  for  the  French  contention.  Great 
Britain  never  admitted  it,  but  Great  Britain  never  could  have  claimed 
to  interfere  with  their  fishery  without  danger  of  producing  a  rup- 
ture with  France.  She  never  could  have  claimed  to  make  regula- 
tions as  to  the  mode  of  enjoyment,  by  the  French  fishermen  of  their 
fisheries,  when  the  claim  of  France  consistently  and  throughout  was, 
that  that  fishery  was  a  remaining  portion  of  the  sovereignty  which 
France  had  formerly  enjoyed  in  Newfoundland. 

And  I  do  submit  to  the  Tribunal  that  it  is  not  right  to  argue  from 
the  abstinence  of  Great  Britain  to  take  a  step  which  would  have  been 
attended  by  such  serious  consequences,  and  under  such  circum- 
stances— it  is  not  right  to  argue  from  that  abstinence,  and  the  totally 
different  circumstances  of  the  present  treaty,  as  between  the  United 
States  and  Great  Britain. 

Now,  may  I  just  refer  the  Court  to  the  treaties  relating  to  the 
French  coast,  and  the  accompanying  declaration?  I  am  not  going 
to  read  them  again.     I  have  read  them  all.     I  will  refer  to  them. 

The  first  is  the  Treaty  of  Utrecht  of  1713,  p.  7  of  the  Appendix  to 
the  British  Case.  The  13th  article  cedes  Newfoundland  to  Great 
Britain,  and  goes  on  to  provide  that  the  subjects  of  France  shall  be 
allowed  to  catch  fish  and  to  dry  them  on  land,  on  a  certain  portion  of 
the  coast. 

Then  came  the  treaty  of  1763,  which  contains  a  clause,  appearing 
on  p.  8  (the  5th  clause) : — 

"  The  subjects  of  France  shall  have  the  liberty  of  fishing  and  dry- 
ing on  a  part  of  the. coasts  of  the  Island  of  Newfoundland,  such  as 
it  IS  specified  in  the  Xlllth  Article  of  the  Treaty  of  Utrecht ;  which 
article  is  renewed  and  confirmed  by  the  present  Treaty," 

with  a  certain  exception,  which  for  the  present  purpose  is  immaterial. 
And  then  comes  the  treaty  of  1783. 
Sir  Charles  Fftzpatrick  :  Pardon  me.    Section  5  says : — 

"And  His  Britannic  Majesty  consents  to  leave  to  the  subjects  of 
the  Most  Christian  King  the  liberty  of  fishing  "  &c. 

Sir  Robert  Finlay  :  Yes,  Sir.  I  ought  to  have  perhaps  gone  on 
to  read  that. 
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Sir  Charles  Fitzpatrick  :  That  is  ihe  only  reference  in  that  treaty, 

is  it  not  ? 

Sir  Robert  Finlay  :  I  think  it  is.  I  was  desirous  of  shortening  it. 
The  importance  of  that  clause  is  of  course  obvious,  and  I  emphasised 
it  in  another  connection: — 

"And  His  Britannic  Majesty  consents  to  leave  to  the  subjects  of 
the  Most  Christian  King  the  liberty  of  fishing  in  the  Gulf  of  St. 
Lawrence,  on  condition  that  the  subjects  of  France  do  not  exercise 
the  said  fishery,  but  at  the  distance  of  three  leagues  from  all  the  coasts 
belonging  to  Great  Britain,  .  .  .  ." 

And  as  to  Cape  Breton,  the  fishery  is  not  to  be  exercised  but  at 
the  distance  of  15  leagues  from  the  coast,  and  as  to  Nova  Scotia  or 
Acadia  it  is  to  remain  as  before,  which  was  a  distance  of  30  leagues 
from  the  coast. 

Then  comes  the  treaty  of  1783  at  p.  11,  with  the  accompanying 
declaration.     Article  4  is : — 

"  His  Majesty  the  King  of  Great  Britain  is  maintained  in  his  right 
to  the  Island  of  Newfoundland,  and  to  the  adjacent  islands,  as  the 
whole  were  assured  to  him  by  the  thirteenth  article  of  the  Treaty 
of  Utrecht;  excepting  the  islands  of  St.  Pierre  and  Miquelon,  which 
are  ceded  in  full  right  by  the  present  treaty,"  and  so  on. 

And  then  article  5: — 

"  His  Majesty  the  Most  Christian  King,  in  order  to  prevent  the 
quarrels  which  have  hitherto  arisen  between  the  two  nations  of 
England  and  France,  consents  to  renounce  the  right  of  fishing,  which 
belongs  to  him  in  virtue  of  the  aforesaid  Article  of  the  Treaty  of 
Utrecht  from  Cape  Bonavista  to  Cape  St.  John,  situated  on  the  east- 
em  coast  of  Newfoundland,"  &c. 

And  the  King  of  Great  Britain  consenting  that  the  French  shall 
have  the  right  of  fishing  on  the  coast  around  from  Cape  St.  John, 
descending  to  Cape  Raye,  and  not  stopping  at  Point  Biche  as  had 

been  the  case  under  the  former  treaty. 
209  Then  come  the  accompanying  declarations.    I  think  I  must 

read  these,  because  they  are  very  important  as  showing  the 
nature  of  the  right : — 

"  The  King  haying  entirely  agreed  with  His  Most  Christian  Maj- 
esty upon  the  articles  of  the  definitive  treaty,  will  seek  every  means 
which  shall  not  only  insure  the  execution  thereof,  with  his  accustomed 
good  faith  and  punctuality,  but  will  besides  give,  on  his  part,  all 
possible  efficacy  to  the  principles  which  shall  prevent  even  the  least 
loundation  of  dispute  for  the  future. 

"To  this  end,  and  in  order  that  the  fishermen  of  the  two  nations 
may  not  give  cause  for  daily  quarrels.  His  Britannic  Majesty  will 
take  the  most  positive  measures  for  preventing  his  subjects  from 
interrupting,  in  any  manner,  by  their  competition,  the  fishery  of  the 
French,  during  the  temporary  exercise  of  it,  which  is  granted'to  them 
upon  the  coasts  of  the  Island  of  Newfoundland;  and  he  will,  for  this 
purpose,  cause  the  fixed  settlements,  which  shall  be  {Qnu^cl  th^TO,  to 
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be  removed.  His  Britannic  Majesty  will  give  orders,  that  the  French 
fishermen  be  not  incommoded  in  cutting  the  wood  necessary  for  the 
repair  of  their  scaffolds,  huts,  and  fishing  vessels. 

"  The  thirteenth  article  of  the  Treaty  of  Utrecht,  and  the  method 
of  carrying  on  the  fishery  which  has  at  all  times  been  acknowledged, 
shall  be  the  plan  upon  which  the  fishery  shall  be  carried  on  there;  it 
shall  not  be  deviated  from  by  either  party;  the  French  fishermen 
building  only  their  scaffolds,  confining  themselves  to  the  repair  of 
their  fishing  vessels,  and  not  wintering  there;  the  subjects  of  His 
Britannic  Majesty,  on  their  part,  not  molesting,  in  any  manner,  the 
French  fishermen,  during  their  fishing,  nor  injuring  their  scaffolds 
during  their  absence." 

Then  there  is  a  counter-declaration  (p.  12) : — 

"As  to  the  fishery  on  the  coasts  of  Newfoundland,  which  has  been 
the  object  of  the  new  arrangements  settled  by  the  two  sovereigns  upon 
this  matter,  it  is  sufficiently  ascertained  by  the  fifth  article  of  the 
treaty  of  peace  signed  this  day,  and  by  the  declaration  likewise  de- 
livered to-day,  by  His  Britannic  Majesty's  Ambassador  Extraordi- 
nary and  Plenipotentiary;  and  His  Majesty  declares,  that  he  is  fully 
satisfied  on  this  head." 

Now,  Sir,  you  have  a  provision  which  is  very  special  indeed.  The 
declaration  forms  part  of  the  arrangement  between  the  two  countries, 
and  the  counter-declaration  says  that  it  is  accepted  by  the  French 
King.  It  is  just  as  much  a  part  of  the  convention  as  if  it  were  found 
in  the  treaty,  and  the  British  subjects  are  not  to  interrupt  in  any 
manner  by  their  competition  the  fishery  of  the  French  during  the 
temporary  exercise  of  it  on  the  coast.  That  means  of  course  during 
the  fishing  season,  and  the  British  King  will,  for  this  purpose,  cause 
the  fixed  settlements  which  shall  be  formed  there  to  be  removed.  The 
fixed  settlements  formed  on  that  coast  are  actually  to  be  removed  in 
order  that  the  French  fishermen  may  not  be  interfered  with  in  the 
unrestricted  exercise  of  their  rights  upon  the  coast 

Then  the  next  paragraph  of  the  declaration  states : — 

"  and  the  method  of  carrying  on  the  fishery  which  has  at  all  times 
been  acknowledged,  shall  be  the  plan  upon  which  the  fishery  shall  be 
carried  on  there ;  it  shall  not  be  deviated  from  by  either  party." 

1  most  respectfully  submit  to  the  C!ourt  that  it  would  have  been  a 
very  strong  measure  indeed  if,  after  these  declarations,  and  after 
the  consistent  assertion,  and  in  face  of  the  consistent  assertion  by 
France,  that  she  retained  the  exclusive  right  as  a  bit  of  the  sover- 
eignty which  she  had  formerly  enjoyed  in  Newfoundland — ^it  would 
have  been  a  very  strong  measure  indeed,  if  Great  Britain  had  passed 
any  regulation  governing  the  manner  in  which  the  French  fishermen 
were  to  exercise  this  right  which  they  asserted  to  be  exclusive,  and 
which  the  terms  of  the  declaration  certainly  contemplated  was  not  in 
any  way  to  be  interrupted  by  competition  on  the  part  of  the  British 
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fishermen,  was  to  be  left  free  from  fixed  settlements,  which  were  to 
be  removed  for  the  purpose  of  giving  them  entire  scope  and  liberty 
upon  that  coast,  and  which  was  to  be  carried  on  according  to  the 
method  which  at  all  times  had  been  acknowledged. 

I  submit,  Sir,  that,  so  far  from  the  two  treaties  being,  as  is  stated 
on  p.  17  of  the  American  Counter-Case,  for  this  purpose  almost 
identical  in  language,  no  treaties  could  be  more  different.  All  that 
is  granted  to  the  United  States,  in  favour  of  the  inhabitants  of  the 
United  States,  is  that  tJiey  shall  have  the  enjoyment  in  conmion  with 
British  subjects  of  the  right  of  fishing  upon  the  treaty  coast. 

The  object  of  the  provision  with  regard  to  the  French  was  to  keep 
the  fishermen  of  the  two  countries  apart ;  the  declaration  shows  that 
in  the  clearest  terms. 

The  intention  of  the  treaty  of  1818  was,  that  the  fishermen  of  the 
two  countries  should  fish  side  by  side,  and  should,  in  common,  enjoy 
the  fisheries  upon  those  coasts. 

Now.  Sir,  tlie  Counter-Case  of  the  United  States,  at  p.  18,  goes  on 
to  draw  a  comparison  between  the  statutes  that  were  passed 
210  in  furtherance  of  the  treaty  with  the  French  about  the  fish- 
eries of  1783,  and  the  treaty  with  the  United  States  about  the 
fisheries  of  1818.  The  statute  of  1819,  which  was  passed  with  refer- 
ence to  the  United  States  fisheries,  has  already  been  read,  is  before 
the  Court,  and  I  need  not  read  it  again.  It  is  at  p.  565  of  the  Ap- 
pendix to  the  British  Case.  But  I  shall  ask  the  Court  to  compare 
it  with  the  statute  which  was  passed  in  1788  for  the  purpose  of  giving 
effect  to  the  treaty  with  regard  to  the  French  coast.  That  will  be 
found  at  p.  561  of  the  same  volume.  It  extends  from  the  bottom  of 
p.  561  to  p.  563.  It  recites  all  those  provisions  of  treaties  and 
declarations  to  which  I  have  been  referring,  and  then  goes  on  thus, 
at  the  bottom  of  p.  562,  about  ten  lines  from  the  foot  of  the  page : — 

"  in  order,  therefore,  that  His  Majesty  may  be  the  better  enabled  to 
carry  the  said  several  treaties  and  declarations  into  faithful  and 
punctual  execution,  and  to  make  such  regulations  as  may  be  expedi- 
ent, respecting  the  fishery  in  the  manner  herein  after  mentioned,  be 
it  enJEicted  by  the  King's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  that  it  shall  and  may  be  lawful  for  His  Majesty,  his 
heirs  and  successors,  by  advice  of  council,  from  time  to  time,  to  give 
such  orders  and  instructions  to  the  governor  of  Newfoundland^  or 
to  any  officer  or  officers  on  that  station,  as  he  or  they  shall  deem  proper 
and  necessary  to  fulfil  the  purposes  of  the  definitive  treaty  and  declara- 
tion aforesaid;  and,  if  it  shall  be  necessary  to  that  end,  to  give  orders 
and  instructions  to  the  governor,  or  other  officer  or  officers  aforesaid, 
to  remove,  or  cause  to  be  removed,  any  stages,  flakes,  train  vatts,  or 
other  works  whatever,  for  the  purpose  of  carrying  on  fishery,  erected 
by  His  Majesty's  subjects  on  that  part  of  the  coast  of  NewfouruHand 
which  lies  between  Cafe  Saint  John^  passing  to  the  north,  and  de- 
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scending  by  the  western  coast  of  the  said  island  to  the  place  called 
Caye  Raye^  and  also  all  ships,  vessels,  and  boats,  belonging  to  His 
Majesty's  subjects,  which  shall  be  found  within  the  limits  aforesaid, 
and  also,  in  case  of  refusal  to  depart  from  within  the  limits  aforesaid, 
to  compel  any  of  His  Majesty's  subjects  to  depart  from  thence;  any 
law,  usage,  or  custom,  to  the  contrary  notwithstanding." 

I  submit,  Sir,  that  that  portion  of  the  statute  absolutely  destroys 
the  assertion  made  in  the  Counter-Case  of  the  United  States  that  the 
provisions  of  these  statutes  are  the  same.  The  argument  will  be 
found  on  pp.  18  and  19  of  the  Counter-Case  of  the  United  States. 
At  the  bottom  of  p.  18  and  at  the  top  of  p.  19  their  contention  is 
summarised  :— 

"It  is  of  peculiar  significance,  therefore,  that  the  legislation 
adopted  by  Great  Britain  in  1819  for  the  purpose  of  carrying  out 
its  obligations  to  American  fishermen  under  the  treaty  of  1818  should 
in  effect  correspond  exactly  to  the  le^slation  adopted  by  Great 
Britain  in  1788  for  the  purpose  of  carrynig  out  its  obligations  to  the 
French  fishermen  under  its  treaty  of  1783,  (which  will  be  found  to 
be  the  case  upon  a  comparison  of  the  provisions  of  the  Act  of  1788 
and  the  Act  of  1819,  which  has  already  been  examined)." 

So  far  from  corresponding  exactly,  they  do  not  correspond  at  all. 
They  are  in  complete  contrast.  There  is  no  such  provision  in  the  stat- 
ute of  1819  as  that  which  I  have  just  read  to  the  Court,  authorising, 
if  necessary,  the  Governor  to  remove  any  "  stages,  flakes,"  and  so  on, 
"for  the  purpose  of  carrying  on  fishery,  erected  by  His  Majesty's 
subjects"  on  the  French  coast;  and  also  "  all  ships  vessels  and  boats 
belonging  to  His  Majesty's  subjects,  which  shall  be  found  within  the 
limits  aforesaid,  and  also,  in  case  of  refusal  to  depart  from  within 
the  limits  aforesaid,  to  compel  any  of  His  Majesty's  subjects  to  depart 
from  thence."  That  is  a  most  stringent  provision,  and  it  certainly, 
if  the  matter  had  ever  come  to  be  the  subject  of  acute  difference  be- 
tween the  French  Government  and  the  British  Government,  might 
have  afforded  the  French  Government  a  very  cogent  argument  in 
favour  of  the  position  which  they  consistently  assumed,  that  their 
right  was  exclusive. 

Now,  Sir,  I  submit  that  these  two  Acts  in  their  provisions  are  very 
unlike  one  another.  The  Act  of  1788  is  this,  in  its  title,  reading  at  the 
bottom  of  p.  561  of  the  British  Case  Appendix : — 

"An  Act  to  enable  His  Majesty  to  make  such  Regulations  as  may 
be  necessary  to  prevent  the  inconvenience  which  might  arise  from  the 
competition  of  His  Majesty's  subjects  and  those  of  the  Most  Chris- 
tian King,  in  carrying  on  the  Fishery  on  the  Coasts  of  the  Island  of 
Newfoundlandy 

The  Act  of  1819  is  entitled,  at  p.  565  :— 

"An  Act  to  enable  His  Majesty  to  make  Regulations  with  respect 
to  the  takinj[(  and  curing  Fish  on  certain  parts  of  the  Coasts  of  New- 
foundland^ Labrador^  and  His  Majesty's  other  Possessions  in  North 
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America,  according  to  a  Convention  made  between  His  Majesty  and 
the  United  States  of  America?^ 

The  two  Acts  are  perfectly  different  in  their  titles;  they  are 
perfectly  different  in  their  provisions ;  and  they  differ  because 
211  they  were  dealing  with  treaties  of  totally  different  kinds.  The 
French  treaty  was  to  keep  the  fishermen  apart,  and  prevent 
competition  interfering  with  them.  The  United  States  treaty  was 
one  for  their  enjoying  that  fishery  in  common  with  the  subjects  of 
His  Majesty.  Now,  Sir,  I  submit  that  the  argument  drawn  from 
non-regulation  of  the  fishery  on  the  French  shore,  now  put  forward 
by  the  United  States,  ignores  the  difference  in  the  language  of  tlie 
treaty ;  it  ignores  the  difference  in  position  between  the  French  and 
the  Americans  as  to  the  locality  where  the  fisheries  were  to  be  exer- 
cised, inasmuch  as  France  had  enjoyed  rights  of  sovereignty  in  New- 
foundland which  she  ceded,  retaining,  as  she  always  contended,  the 
portion  of  her  sovereignty  with  regard  to  the  fisheries.  It  also 
ignores  the  fact  that  the  French  always  asserted  an  exclusive  right 
with  regard  to  these  fisheries.  I  submit  that  the  whole  of  this  argu- 
ment on  this  head  entirely  fails,  and  that  the  two  cases  are  not  at  all 
analogous  to  one  another. 

There  is  one  regulation  which  was  made  affecting  the  French  shore, 
which  is  set  out  in  the  Appendix  to  the  Counter-Case  of  the  United 
States,  and  on  which  the  United  States  apparently  attempt  to  base 
some  argument.  It  relates  to  the  catching  of  lobsters  on  the  French 
coast,  and  to  an  order,  made  in  the  year  1886,  prohibiting  the  catch- 
ing of  lobsters  for  a  certain  term  on  a'  portion  of  the  coast.  It  will 
be  found  at  p.  319  of  the  Appendix  to  the  Counter-Case  of  the 
United  States.  I  need  not  read  the  details — ^nothing  turns  upon 
them — but  at  the  bottom  of  p.  319,  in  the  paragraph  last  but  one, 
it  will  be  found  that  the  Order-in-Council  prohibited,  for  a  period 
of  three  years,  the  taking  of  lobsters  in  a  certain  harbour,  except  for 
the  purposes  of  bait  or  for  food  for  the  person  taking  them  and  his 
family.  The  French  remonstrated  against  that  order,  and  they  said 
that  they  could  not  be  affected  by  it.  It  will  be  found  at  p.  319,  the 
same  page  I  have  referred  to,  that  the  Governor  of  Newfoundland, 
when  his  attention  was  called  to  it,  at  once  stated  that  there  never  had 
been  any  intention  of  applying  that  to  French  subjects.  It  is  a  letter 
dated  the  24th  of  November,  1886,  set  out  at  p.  319,  and  in  that  letter 
he  says: — 

"  I  herewith  inclose  copy  of  the  Order  in  Council," 

the  material  part  of  which  I  have  read — 

"  and,  though  I  have  as  yet  had  no  communication  from  my  Ministers 
on  the  subject,  I  may  mention  at  once  that  there  was  never  any  inten- 
tion of  enforcing  this  Order  against  French  subjects." 
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The  remonstrance  of  the  French  Government  is  at  pp.  316  and 
317  of  the  same  volume,  and  the  intimation  that  it  never  was  in- 
tended to  apply  to  French  subjects  brought  the  matter  to  a  close. 

May  I  be  permitted,  Sir,  to  contrast  the  action  which  the  French 
Government  took  as  soon  as  their  attention  was  called  to  a  regula- 
tion of  this  kind,  with  the  action — or  rather  the  inaction — of  the 
United  States  Government  with  reference  to  all  those  laws  and 
regulations  which  existed  with  reference  to  the  conduct  of  the  fisher- 
ies, which  were  never  remonstrated  against  until  the  year  1878,  and 
which  were,  as  I  have  shown,  on  five  several  occasions  admitted  by 
the  United  States  Government  to  be  binding  upon  their  fishermen  ? 

Now,  Sir,  the  differences  between  the  French  Government  and  the 
British  Government  with  reference  to  the  French  shore  were  brought 
to  an  end  by  the  treaty  of  1904,  and  I  desire  to  call  the  attention  of 
the  Court  to  the  terms  of  that  treaty,  which  is^t  p.  48  of  the  Appen- 
dix to  the  British  Case. 

The  President:  May  I  ask,  Sir  Robert,  before  leaving  this  subject 
of  the  treaty  of  1783  and  the  Act  of  1788,  that  you  clear  up  one  point 
that  I  have  noticed?  I  am  under  the  impression  (I  may  be  mis- 
taken) that  in  a  British  statute,  5  Geo.  IV,  1824,  on  p.  667,  there  is 
the  provision  you  have  been  citing  from  the  Act  of  1788,  repeated, 
under  section  12.  It  is  on  p.  569  of  the  British  Appendix,  sec- 
tion 12. 

Sib  Robebt  Finxay  :  Yes. 

The  Pbesident:  There  is  a  section  which,  to  a  great  extent,  seems 
to  me  to  correspond  to  the  final  dispositions  of  the  Act  of  1788, 
section  1. 

Sib  Robebt  Finlay  :  Exactly,  Sir. 

The  Pbesident:  What  is  the  reason  that  this  disposition  of  the 
Act  of  1788  has  been  repeated?  It  seems  in  the  same  terms,  or  in 
very  similar  terms  to  the  Act  of  1824,  section  12.  Toward  the  end  of 
section  12  it  says: — 

212  "  descending  to  the  Western  Coast  of  the  said  Island  to  the 
place  called  Cape  Raye,  and  also  all  ships,  vessels,  and  boats, 
belonging  to  His  Majesty's  subjects,  which  shall  be  found  within  the 
limits  aforesaid;  and  also,  in  case  of  refusal  to  depart  from  within 
the  limits  aforesaid,  to  compel  any  of  His  Majesty's  subjects  to  depart 
from  thence;  any  law,  custom,  or  usage,  to  the  contrary  notwith- 
standing." 

SiB  Robebt  Finlat  :  I  think  that  a  reference  to  the  heading  of  the 
statute  will  explain  the  fact  that,  as  you  have  pointed  out,  Mr.  Presi- 
dent, it  is  really  a  repetition. 

The  Act  is : — 

"An  Act  to  repeal  several  laws  " 
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I  am  reading  from  p.  567  of  the  Appendix  to  the  British  Case — 

"  relating  to  the  Fisheries  carried  on  upon  the  Banks  and  Shores  ot 
Newfoundland^  and  to  make  Provision  for  the  better  conduct  of  the 
said  Fisheries  for  Five  Years,  and  from  thence  to  the  end  of  the  then 
next  session  of  Parliament" 

I  do  not  know  that  we  have  got  the  Acts  that  were  repealed.  We 
have  not  the  schedule,  but  we  have  got  the  recital.  I  am  reading  the 
initial  words  of  the  statute: — 

" '  Whereas  it  is  expedient  to  repeal  and  amend  divers  Statutes  and 
Laws  relating  to  the  Fisheries  on  the  Banks  and  Shores  of  New- 
foundland^ and  to  make  such  further  Provisions  as,' "  &c.  "  Be  it 
therefore  enacted  " 

that  certain  Acts  passed  in  the  10th  and  11th  year  of  the  reign  of  His 
Majesty  King  William  III,  and  so  much  of  another  Act  passed  in 
the  16th  year  of  the  reign  of  His  late  Majesty  King  George  III  as  to 
the  encouragement  of  fisheries,  and  so  on,  an  Act  of  6th  George  III, 
and  so  much  of  an  Act  of  29th  George  III,  be  repealed.  I  do  not 
think  that  includes  the  Act  of  1788.  But  perhaps  the  true  answer  to 
the  point  is  that  which  was  given  by  Sir  W.  V.  Whiteway,  which  will 
be  found  at  p.  329  of  the  Appendix  of  the  Counter-Case  of  the  United 
States  at  the  bottom  of  the  page : — 

"  War  terminated  the  TreJity  of  Versailles;  and  though  the  Treaty 
of  Paris  (1814)  restored  to  France  'the  colonies,  fisheries,  and  facto- 
ries of  every  kind  which  were  possessed  by  France  on  the  1st  Jan- 
uary 1792,'  it  does  not  appear  to  have  been  considered  that  this  treaty 
revived  the  Act  above  quoted" 

That  is,  the  Act  of  1788— 

"for  in  1824  an  Act  intituled  'An  Act  to  repeal  several  Laws"' 

And  so  on — 

"  contained  two  sections — 12  and  13 — which  were  almost  literally  the 
same  as  those  above  quoted ;  and  these  two  sections  it  is  proposed  to 
re-enact  by  the  Bill  now  before  your  Lordships." 

The  PREsmENT :  I  thank  you.  Sir. 

Sir  Robert  Finlay:  I  think  that  explains  the  circumstance,  which 
I  had  not  noticed,  and  for  bringing  which  to  my  attention,  Mr. 
President,  I  am  much  obliged. 

Then  came  the  treaty  of  1904,  which,  as  I  said,  is  at  p.  48  of  the 
Appendix  to  the  British  Case.  I  desire  to  call  attention  to  it  for 
this  reason:  I  think  that  the  reference  to  that  treaty  in  the  United 
States  Counter-Case  at  p.  23  is  not  quite  adequate.  I  am  reading 
from  the  bottom  of  p.  23 : — 

"Also  in  the  treaty  of  1904,  between  Great  Britain  and  France, 
which  was  dulj  ratified  and  became  operative  in  that  year  and  is 
still  in  force,  it  was  expressly  provided  in  Article  II  that  France 
should  retain  for  her  citizens, '  on  a  footing  of  equality  with  British 
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subjects,^  the  right  of  fishing  in  a  portion  of  the  territorial  waters 
of  the  coast  of  Newfoundland,  and  that  ^  the  policing  of  the  fishing 
on  the  above-mentioned  portion  of  the  coast,  and  for  prevention  of 
illicit  liquor  traffic  and  smuggling  of  spirits,  shall  form  the  subject 
of  Regulations  drawn  up  in  agreement  by  the  two  Governments.' " 

The  terms  of  the  treaty  are  at  pp.  48  and  49  of  the  Appendix  to 
the  British  Case,  and  it  will  be  found  that  very  specific  provision  is 
made  with  regard  to  regulations,  as  well  as  police : — 

'^  France  retains  for  her  citizens,  on  a  footing  of  equality  with 
British  subjects,  the  right  of  fishing  in  the  territorial  waters  on  that 

Sortion  of  the  coast  of  Newfoundland  comprised  between  Cape  St. 
ohn  and  Cape  Ray,  passing  by  the  north ;  this  riffht  shall  be  exer- 
cised during  the  usual  fishing  season  closing  for  all  persons  on  the 

20th  October  of  each  year. 
213  "  The  French  may  therefore  fish  there  for  every  kind  of  fish, 

including  bait  and  also  shell  fish.  They  may  enter  any  port  or 
harbor  on  the  said  coast  and  may  there  obtain  supplies  or  bait  and 
shelter  on  the  same  conditions  as  the  inhabitants  of  Newfoundland, 
but  they  will  remain  subject  to  the  local  Regulations  in  force;  they 
may  also  fish  at  the  mouths  of  the  rivers,  but  without  going  beyond 
a  straight  line  drawn  between  the  two  extremities  of  the  banks, 
where  me  river  enters  the  sea. 

^They  shall  not  make  use  of  stake-nets  or  fixed  engines  without 
permission  of  the  local  authorities. 

"On  the  above-mentioned  portion  of  the  coast,  British  subjects 
and  French  citizens  shall  be  suoject  alike  to  the  laws  and  Remilations 
now  in  force,  or  which  may  hereafter  be  passed  for  the  establishment 
of  a  close  time  in  regard  to  anv  particular  kind  of  fish,  or  for  the 
improvement  of  the  fisheries.  Notice  of  any  fresh  laws  or  Regula- 
tions shall  be  given  to  the  Government  of  the  French  Republic  three 
months  before  they  come  into  operation. 

"The  policing  of  the  fishing  on  the  above-mentioned  portion  of 
the  coast,  and  £)r  prevention  of  illicit  liquor  traffic  and  smuggling 
of  spirits,  shall  form  the  subject  of  Regulations  drawn  up  in  agree- 
ment by  the  two  Governments." 

Of  course,  inasmuch  as  the  French  have,  up  to  this  time,  1904, 
when  the  difficulty  was  happily  removed  by  this  treaty,  asserted 
they  had  exclusive  right,  it  was  highly  necessary  to  provide  in  ex- 
press terms  that  they  were  to  be  subject  to  the  local  regulations,  and 
that  they  were  to  be  subject  to  any  laws  that  had  been  passed,  or 
might  be  passed,  with  regard  to  the  establishment  of  a  close  time, 
or  for  the  improvement  of  the  fisheries,  the  proviso  being  added  that 
notice  of  any  fresh  laws  or  regulations  was  to  be  given  to  the  Gov- 
ernment of  France  three  months  before  they  came  into  operation.  It 
was  natural  also  to  provide  that  the  policing  of  the  fishing  should 
form  the  subject  of  regulation  drawn  up  in  agreement  by  the  two 
Governments.  But  my  submission  to  the  Court  is  that,  looking  at 
the  whole  history  of  the  French  shore,  the  action  throughout  of  the 
British  Government  affords  no  argument  whatever  against  the  right 


d60  KOBTH  AHAKTIC  COAST  FISHSBIBS  ABBITBATION. 

of  the  local  authorities  or  of  the  Imperial  Parliament  to  make  proper 
regulations. 

I  am  now  about  to  close  my  argument  with  regard  to  this  first 
question.  Regulations  of  that  kind  are  absolutely  essential.  Regu- 
lations of  that  kind  have  always  been  enforced  on  these  coasts,  as  I 
have  shown  by  an  examination,  at  some  length,  I  am  afraid,  of  the 
various  statutes.  They  were  never  objected  to  by  the  United  States 
Government  until  1878,  when  the  Fortune  Bay  dispute  arose.  It 
was  over  and  over  again  admitted  by  the  United  States  Government 
that  such  regulations  were  regulations  to  which  their  fishermen 
would  be  subject.  The  right  to  make  such  regulations  springs  out  of 
the  sovereignty  which  the  British  Government  retained  over  the 
coast  and  the  territorial  waters.  Such  regulations  are  as  necessary 
in  the  waters  as  on  the  shore  where  the  fish  are  to  be  cured  and  dried. 
And  every  argument  put  forward  on  behalf  of  the  contention  of  the 
United  States  with  regard  to  the  waters  would  be  just  as  good,  or 
just  as  bad,  with  reference  to  the  right  of  the  British  Government 
to  control  the  operations  upon  the  shore  for  sanitary  or  other  reasons. 
The  right  of  sovereignty  which  the  British  Government  had  at  the 
time  of  the  treaty  was  not  abdicated  at  the  time  of  the  treaty  in 
favour  of  the  United  States  Government.  There  is  not  a  word  in 
the  treaty  which  will  bear  that  meaning.  In  order  to  have  the  result 
contended  for  by  the  United  States,  that  joint  regulations  are  to  be 
made,  you  would  require  an  express  clause  in  the  treaty  providing 
for  that  as  you  had  in  1904  in  the  treaty  with  the  French  Government 
There  is  no  possibility  of  abuse  of  such  regulations  so  as  to  trench 
upon  the  rights  of  United  States  fishermen  by  discriminating  against 
them,  and  in  favour  of  the  British  subjects ;  because  in  the  first  place 
there  is  the  right  of  disallowance  which  is  vested  in  the  Crown, 
the  Home  Government,  with  regard  to  all  such  statutes.  The  regu- 
lation of  sea-coast  fisheries  is  the  subject  of  legislation  by  the  Domin- 
ion Parliament,  and  any  law  passed  may  be  disallowed  by  the  Home 
Government  within  a  period  of  two  years.  I  can  hand  the  Court 
the  provisions  in  force  on  that  subject  if  it  is  so  desired.  Any  law 
passed  by  the  colony  of  Newfoundland  may,  in  like  manner,  be  disal- 
lowed by  the  Home  Government.  And  any  laws  trenching  on  treaty 
privileges,  I  think  I  might  venture  to  say,  the  Home  Government 
would  take  care  should  not  retain  the  force  of  law,  even  if  it  can  be 
supposed  that  the  Colonial  Legislature  desired  to  trench  upon 
treaty  rights.  In  the  second  place  there  is  the  security  against  the  pos- 
sibility of  abuse  that  in  so  far  as  such  local  laws  were  in  conflict  with 
the  treaty  which  has  been  recognised  by  statute,  and  enforced  by  the 
Order-in-Council  made  under  the  statute  of  1819,  such  local  laws 
would  be  invalid  and  null  to  the  extent  of  their  repugnancy.  And 
behind  all,  and  in  the  third  place^  there  is  this:  that  if  by  any  pos- 
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sibility  any  provision  in  conflict  with  the  treaty  escaped  the  two 
barriers  to  which  I  have  referred,  the  two  nations  have  agreed 
214  for  the  reference  of  any  differences  to  this  Tribunal  by  the 
general  treaty,  and  by  the  specific  clause  article  4  in  the  agree- 
ment under  which  we  come  before  the  Court  on  the  present  occasion. 
So  that,  in  the  last  resort,  this  Court  would  decide  if  a  difference 
arose  between  the  two  nations  as  to  whether  such  a  regulation  was 
or  was  not  in  accordance  with  the  treaty.  The  observation  that  the 
United  States  seek  to  make  as  to  the  possibility  of  abuse,  which,  I 
think  I  have  shown,  is  non-existent  in  so  far  as  the  treaty  itself  is 
concerned,  recoils  upon  themselves,  for  they  contend  that  they  have 
the  right  to  veto  any  regulations,  and  if,  for  any  reason,  if  from  a 
desire  to  bring  pressure  upon  a  Colonial  Government  or  upon  Great 
Britain,  they  refused  their  consent  to  any  regulations,  the  exercise 
of  the  liberty  of  fishing  by  United  States  fishermen  is  to  be  abso- 
lutely unregulated.  I  submit  to  the  Court  with  all  respect  that 
that  is  an  impossible  and  unreasonable  contention  and  that  there 
would  be  practically  no  check  at  all  upon  the  possibility  of  the 
abuse  of  the  right  to  veto  any  regulation  which  the  United  States 
now  seek  to  assert  for  themselves.  On  all  these  grounds.  Sir,  I  sub- 
mit that  the  answer  to  the  first  question  must  be  unreservedly  in 
favour  of  the  British  Government. 

Sib  Charles  Fitzpatrick:  Before  you  leave  that  question — I  am 
sorry  to  trouble  you  so  often — ^may  I  ask  you  to  refer  to  p.  112  of  the 
Appendix  to  the  Case,  the  second  last  paragraph  at  the  foot,  and  tell 
me  where  we  can  find  Report  No.  7  referred  to  there  in  reference  to 
the  claim  of  France  to  take  fish  exclusively  on  the  French  coast?  Is 
that  printed  ?    I  have  not  been  able  to  find  it 

Sib  Bobert  Finlat  :  I  am  not  aware  that  it  is.  I  shall  endeavour 
to  find  it,  and  the  Court  will  be  supplied  with  a  copy  of  it  if  we  are 
able  to  get  it. 

Sir  Charles  Fitzpatrick:  Is  it  in  the  record? 

Sir  Robert  Finlay  :  We  will  telegraph  or  write  to  London  at  once 
if  we  have  not  got  it  here.  It  may  be  lurking  somewhere  in  these 
documents,  but,  in  any  event,  it  will  be  supplied.  The  reason  why  it 
is  not  printed  is  that  it  was  not  until  the  Counter-Case  of  the  United 
States  was  presented  that  any  argument  was  sought  to  be  raised  de- 
rived .from  the  French  shore,  but  we  will  get  it  and  the  Court  shall 
have  it 

Sir  Charles  Fitzpatrick:  For  my  own  information  I  thought 
that  if  it  were  in  the  record  I  would  like  to  look  at  it. 

Sir  Bobert  Finlay  :  Now  that  the  question  has  been  raised  I  think 
it  would  be  of  great  interest. 

The  President:  With  respect  to  the  pretended  difference  between 
French  rights  and  American  rights  on  the  Newfoundland  shores,  I 
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would  like  to  ask  one  question.  I  find,  in  a  French  book  which  has 
been  quoted  in  the  Argument  of  the  United  States,  Fabre  on  ^  Des 
Servitudes  dans  le  Droit  International  Public,"  [p.  114]  this  rather 
remarkable  passage.    I  shall  read  it  first  in  French : — 

^'La  legislature  £mit  Popinion  que  les  Frangais  n'avaient  sur  le 
French-Shore  qu'um  simple  droit  concurrent." 

It  is  said  that — 

"  The  Legislature  of  Newfoundland  pretended  that  the  French  had, 
on  the  French  shore,  only  a  concurrent  right." 

"  Le  gouvemement  de  la  metropole  se  d6cida  en  1834  k  soumettre 
le  differend  aux  jurisconsultes  de  la  Couronne." 

"Then  the  Home  Government  submitted  the  question  to  the  Law 
Officers  of  the  Crown." 

"Apres  avoir  pris  connaissance  des  trait6s,  dirent  MM.  Dodson, 
Campbell  et  Rolfe,  nous  pensons  que  les  sujets  frangais  orit  le  droit 
exclusif  de  peche  sur  la  cote  specific  dans  Particle  5  du  traite  de 
Versailles." 

In  this  French  book  it  is  said  that — 

"The  Law  Officers  of  the  Crown,  Messrs.  Dodson,  Campbell,  and 
Rolfe,  had  explicitly  expressed  the  opinion  that  French  subjects  had 


an  exclusive  right  of  fishing  on  this  French  shore.' 

"Cette  consultation  si  nette  se  heurtait  trop  violemment  aux  in- 
t^rets  des  Terre-Neuviens  pour  etre  accept^e  sans  protestation;  le 
minist^re  qui  en  etait  gen6  demanda  aux  jurisconsultes  un  examen 
plus  approfondi,  c'etait  leur  suggerer  la  r^ponse." 

Then  it  is  said  that — 

"  The  answer  given  by  Messrs.  Dodson,  Campbell,  and  Rolfe  being 
not  in  accordance  with  the  interests  of  Newfoundland;  therefore  the 
British  Ministry  asked  these  lawyers  to  make  a  new  examination  of 

the  case,  suggesting  to  them  to  give  another  answer." 
215  "  lis  rendirent  un  avis  qui  ne  differait  du  premier  que  par  la 

forme  moins  affirmative  et  empreinte  d'euphemisme ;  elle  admet 
que  le  droit  de  peche  et  concurrent,  mais  que,  vu  les  circonstances, 
il  doit  etre  exclusif." 

"  Therefore  these  three  gentlemen  gave  a  second  answer  in  a  less 
affirmative  form  and  of  a  somewhat  euphemistic  character  in  which 
they  admitted  that  the  right  to  fish  is  concurrent,  but  that,  in  view  of 
the  circumstances,  it  must  be  considered  as  an  exclusive  one." 

"  C'6tait  ce  que  f  aisait  remarquer  Lord  Palmerston  dans  sa  rfiponse 
du  10  juillet  1838  aux  precedentes  notes  de  la  chancellerie  frangaise." 

It  is  said,  in  this  French  book,  that  Lord  Palmerston,  on  the  10th 
July,  1838,  communicated  this  answer  to  the  chancellerie  frangaise. 
I  would  ask  whether  this  statement  in  this  French  book  is  merely 
made  in  the  French  interest  or  whether  it  corresponds  with  the  facts, 
whether  these  three  lawyers  of  the  Crown  gave  a  positive  answer  and 
then  retracted  a  little.  Of  course,  an  answer  cannot  be  given  in  the 
course  of  this  meeting,  but,  perhaps,  Sir  Robert,  you  would  bo  kind 
«mough  to  give  an  answer  at  a  future  sitting. 
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Sir  Robert  Finlay  :  My  friend  the  Attorney-General  is  here,  and, 
of  course,  there  is  always  and  may  be  a  question  of  how  far  opinions 
given,  which  are  always  of  a  confidential  nature,  should  be  produced. 
I  was  not  aware  of  the  passage  in  that  book.  I  have  listened  to  it 
Tvith  the  very  greatest  interest,  and  if  the  Attorney-General  thinks  it 
right  that  further  light  should  be  thrown  upon  the  statements  of 
fact  there  made,  of  course,  the  Court  may  be  in  a  position  to  test 
their  accuracy.  It  hardly  seems  likely  that  statements  so  very  cir- 
cumstantial should  have  been  made  without  some  foundation.  That 
is  all  I  can  say  at  present. 

The  PREsroENT:  Mr.  Fabre  gives  no  references,  and  therefore  I 
am  not  quite  sure  whether  the  statement  is  correct  or  not 

Sir  Bobert  Finlay:  I  did  not  catch  as  you  read  it  whether  the 
second  reference  was  to  the  same  Liaw  Officers. 

The  President:  According  to  the  text  it  must  have  been  to  the 
same  Law  Officers. 

Sir  Eobert  Fiklay:  The  result  was  the  same — ^the  same  general 
expression. 

Sir  Charles  Fitzpatrick  :  That  is  the  effect  of  it. 

"  Elle  admet  que  le  droit  de  peche  est  concurrent,  mais  que,  vu  les 
circonstances,  il  doit  etre  exclusif." 

There  is  no  difference  in  effect  in  saying  that  it  is  an  exclusive 
right. 

Sir  Robert  Finlay  :  No,  it  comes  to  practically  the  same  thing,  and 
it  must  be  that  that  form  of  words  is  accounted  for  by  the  fact  that 
on  the  wording  of  the  treaty  itself  it  is  not  exclusive,  but  that  the 
attending  circumstances,  notably  the  declaration  which  accompanied 
it  and  the  terms  of  the  Act  to  which  I  have  called  attention,  show 
that  it  was  intended  to  be  exclusive. 

Now,  I  propose  to  pass  to  the  second  question,  which  relates  to 
the  persons  who  are  entitled  to  exercise  the  privilege  of  the  fishery, 
I  am  reading  from  p.  2  of  the  Appendix  to  the  British  Case : — 

"  Question  2.  Have  the  inhabitants  of  the  United  States,  while  ex- 
ercising the  liberties  referred  to  in  said  article,  a  right  to  employ 
as  members  of  the  fishing  crews  of  their  vessels  persons  not  inhabit- 
ants of  the  United  States  ?  " 

Now,  my  submission  to  the  Court  is  that  this  is  a  question  wl^ich 
has  to  be  solved  by  a  reference  to  the  language  of  the  treaty,  which 
accords  the  liberty  to  persons  who  are  variously  described  as  inhabit- 
ants of  the  United  States  and  American  fishermen,  and  that,  in  con- 
struing the  treaty,  the  canon  to  which  I  referred  yesterday  as  to  the 
construction  of  international  servitudes  must  be  applied,  and  that 
the  provisions  must  be  construed  strictly — in  "  un  sens  restreint,"  I 
think,  is  the  phrase  used  by  De  Martens  in  dealing  with  the  subject — 
and  that  they  cannot  be  pushed  beyond  the  fair  meaning,  which,  I 
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submit,  is  so  clear  and  so  explicit  that  if  any  doubt  could  be  raised 
with  reference  to  the  construction  applicable  to  servitudes  it  would 
not  apply,  and  that  the  construction  must  be  in  favour  of  Great 
Britain  according  to  the  principles  laid  down  by  all  those  writers 
whom  I  cited  yesterday,  and  to  whom  I  shall  not  again  refer  to-day. 
But,  further  than  that,  I  shall  have  to  point  out  the  manner  in  which 

this  question  arose,  and  it  was  this :  United  States  vessels  came 
216      to  the  coasts  of  Newfoundland  not  really  to  fish  on  the  treaty 

coast ;  they  came  to  buy  fish,  and  did  so  buy  for  a  long  time.  The 
Legislature  of  Newfoundland  interfered  by  legislation  with  the  right 
to  buy  fish,  and  then  the  United  States  vessels  attempted  to.  get  rid 
of  that  by  entering  into  contracts  with  Newfoundlanders,  according 
to  which  they  were  to  catch  the  fish  and  to  supply  them  to  the  United 
States  vessels  at  so  much  per  barrel.  The  United  States  Government 
complained  of  this  in  several  despatches,  and  it  was  that  difference — 
the  prohibition  of  the  engagement  of  Newfoimdlanders — ^which  gave 
rise  to  this  second  question.  My  submission  to  the  Court  upon  this 
question  will  be,  in  the  first  place,  that,  taken  in  the  broadest  way, 
the  question  must  be  answered  in  favour  of  the  British  Government, 
because  the  liberty  is  given  only  to  the  inhabitants  of  the  United 
States,  but  that,  further,  there  is  inherent  in  this  question  the  neces- 
sity for  the  Court  dealing  with  the  second  question,  unless  in  the 
event  of  the  decision  on  the  broad  question  being  unfavourable  to  the 
contention  of  the  British  Gt)vemment,  the  Court  must  deal  with  the 
question  as  to  the  right  to  employ  persons  other  than  inhabitants  of 
the  United  States,  or  the  right  of  employing  Newfoundlanders  when 
the  law  of  Newfoundland  forbade  it.  The  language  of  the  question 
is  this: — 

"  Have  the  inhabitants  of  the  United  States,  while  exercising  the 
liberties  referred  to  in  said  article,  a  right  to  employ  as  members  of 
the  fishing  crews  of  their  vessels  persons  not  inhabitants  of  the 
United  States?" 

That  question  cannot  possibly  be  answered  without  dealing  with 
the  case  which  might  arise  under  it  if,  generally  speaking,  the  United 
States  contention  were  accepted  as  to  the  right  to  employ  subjects  of 
Great  Britain  when  the  British  law  forbade  those  persons  to  take 
such  employment.  In  short,  the  question  would  arise  whether  any 
such  law  is  an  infringement  of  the  treaty  as  contended  in  the  des- 
patches of  the  United  States.  I  propose,  Mr.  President,  to  deal  with 
both  branches  of  the  question,  both  of  which  must  be  dealt  with,  in 
order  that  an  answer  may  be  given  to  it,  and  I  propose  to  take  first 
the  broad  question  and  to  submit  to  the  Tribunal  that  on  every 
principle  of  construction  the  liberty  to  the  enjoyment  of  this  fishery 
is  confined  to  the  inhabitants  of  the  United  States  and  that  they 
cannot  employ  persons  not  inhabitants  of  the  United  States  to  fish 
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for  them.  In  the  second  place,  I  shall  submit  that  laws  forbidding 
Newfoundlanders  to  take  employment  are  in  no  sense  and  by  no 
possibility  an  infringement  of  the  treaty,  and  that  that  is  a  question 
which  must  be  dealt  with  by  the  C!ourt  in  dealing  with  this  question. 
There  is  one  other  observation  of  a  general  nature  which  I  desire  to 
make  before  I  enter  into  a  very  brief  sketch  of  the  facts  which  led 
up  to  this  controversy.  The  United  States,  throughout  this  argu- 
ment, put  the  case  in  this  way,  as  they  did  in  their  despatches,  that 
this  is  a  right  conferred  upon  United  States  vessels  to  fish.  There 
is  no  such  right  conferred  by  the  treaty.  The  only  right  conferred 
by  the  treaty  is  upon  United  States  inhabitants.  There  is  no  right 
given  to  United  States  vessels  to  prosecute  the  fishery  upon  the 
coasts  of  Newfoundland.  May  I  read  the  words  of  the  treaty?  P. 
30  of  the  Appendix : — 

"Whereas  differences  have  arisen  respecting  the  liberty,  claimed 
by  the  United  States  for  the  inhabitants  thereof,  to  take,  dry,  and 
cure  fish  on  certain  coasts,  bays,  harbours,  and  creeks  of  His  Britan- 
nic Majesty's  dominions  in^  America,  it  is  agreed  between  the  high 
contracting  parties  that  the  inhabitants  of  the  said  United  States  shall 
havcj  for  ever,  in  common  with  the  subjects  of  His  Britannic  Majesty, 
the  liberty  to  take  fish  of  every  kind " 

on  certain  portions  pf  the  coast  and  in  certain  bays,  and  so  on.  Then 
it  goes  on,  third  line,  p.  81 : — 

"  and  that  the  American  fishermen  shall  also  have  liberty,  for  ever, 
to  dry  and  cure  fish  in  any  of  the  unsettled  bays,  harbours,  and 
creeks " 

on  certain  portions  of  the  coast.    Then,  three  lines  further  down : — 

"And  the  United  States  hereby  renounce,  for  ever,  any  liberty 
heretofore  enjoyed  or  claimed  by  the  inhabitants  thereoi  to  take,  drj', 
or  cure  fish  on  or  within  three  marine  miles  of  any  of  the  coasts, 
bays, ^" 

and  so  on.  All  these  rights  are  conferred  on  persons,  the  inhabitants 
of  the  United  States,  who  are  also  spoken  of,  in  the  concluding  por- 
tion of  the  renunciatory  clause,  as  "American  fishermen."  The  treaty 
does  not  confer  any  right  upon  United  States  vessels.  It  confers  a 
right  upon  persons  who  are  inhabitants  of  the  United  States. 

Now,  Mr.  President,  up  till  1905,  vessels  from  the  United  States 
carried  on  a  trade  in  winter  herrings  which  were  bought  from 
217  Newfoundland  fishermen.  It  will  be  found  that  that  substan- 
tially was  the  business  done  by  the  fishing-vessels  from  the 
United  States  upon  the  coast  of  Newfoundland.  In  truth.  United 
States  fishermen  had  hardly  exercised  their  treaty  rights  at  all. 
Their  right  is  to  fish.  They  had  not  fished  on  the  treaty  coast  of 
Newfoundland  unless  it  may  be  to  a  very  small  extent.  The  fishing 
in  Fortune  Bay,  which  gave  rise  to  the  regrettable  incident  in  1878, 
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was  not  upon  the  treaty  coast  but  upon  the  non-treaty  ooast,  whidi 
had  been  thrown  open  by  the  treaty  of  1871.  But,  on  the  treaty 
coast,  which  was  thrown  open  to  them  by  the  treaty  of  1818,  m  sub- 
stance it  will  be  found  that  what  they  did  was  to  come  over  with 
their  vessels  to  buy  fish  from  the  Newfoundland  fishermen  on  the 
coast,  then  to  take  it  to  the  United  States  and,  in  the  United  States, 
that  passed  through  customs  as  if  it  had  been  fish  caught  by  United 
States  fishermen.  That  was  the  nature  of  the  business  carried  on 
upon  the  treaty  coast  of  Newfoundland  for  a  great  many  years  by 
the  persons  coming  from  the  United  States  in  those  vessels.  But  in 
1904  there  took  place  the  rejection  of  the  Bond-Hay  Convention  by 
the  Senate  of  the  United  States.  I  have  already  given  the  I'eference 
to  the  Court  with  regard  to  that.  The  convention  is  at  p.  46  and  I 
need  not  read  it  again.  It  was  for  smoothing  down  all  difficulties. 
When  the  United  States  refused,  through  the  Senate,  to  ratify  that 
convention,  Newfoundland  took  steps  to  put  an  end  to  the  licence 
system  which  had  hitherto  prevailed  and  to  this  purchase  of  fish  by 
United  States  citizens  from  Newfoundland  fishermen.  That  was 
done  by  an  Act  of  1905  to  which  I  have  already  referred  and  which 
will  be  found  at  p.  757  of  the  Appendix  to  the  British  Case. 

Dr.  Dkago:  May  I  ask  why  this  convention  is  called  the  Boiid-Hay 
Treaty?  I  see  here  that  Great  Britain  was  represented  by  Sir 
Michael  Herbert,  and  the  United  States  by  Mr.  John  Hay. 

Sir  Robert  Finlay  :  I  think  the  arrangements  were  made  by  Sir 
Robert  Bond,  who  was,  at  that  time.  Prime  Minister  of  Newfound- 
land. Of  course,  the  treaty-making  power  resides  with  Great  Britain, 
the  Imperial  Government,  and,  in  so  far  as  all  other  nations  are  con- 
cerned, it  is  the  Imperial  Government  that  they  have  to  treat  with. 
But  I  think  that  the  convention  is  generally  known  by  the  name  of 
the  gentleman  who  had  most  to  do  with  arranging  it.  Sir  Robert 
Bond,  who,  at  that  time  was  Prime  Minister  of  Newfoundland.  It 
was  negotiated  by  Sir  Robert  Bond;  Sir  Michael  Herbert  was  our 
Ambassador,  and  he,  naturally,  was  the  person  through  whom  the 
convention  was  concluded. 

Dr.  Drago  :  These  conventions  are  generally  known  by  the  names 
of  those  who  sign  them. 

Sir  Robert  Finlay:  Yes;  but  it  has  always  been  called,  I  think, 
the  Bond-Hay  convention,  because  Sir  Robert  Bond  really  was  very 
largely  its  author.  Now,  its  rejection  by  the  Senate  of  the  United 
States  caused  a  good  deal  of  disappointment,  and  this  Act  of  1905, 
passed  in  Newfoundland,  was  the  result.  If  the  Court  will  do  me 
the  favour  to  look  at  this  Act,  they  will  see  that  the  first  section 
provides  for  the  power  of  visiting  any  foreign  fishing-vessels  off  the 
coasts.    I  need  not  read  the  first  six  lines  of  the  first  section  which 
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give  that  power  of  visiting  and  inspecting,  but  the  latter  portion  of 
the  section  is  what  I  call  attention  to : — 

"And  if  such  foreign  fishing  vessel  has  on  board  any  herring,  cap- 
lin,  s^uid,  or  other  bait  fishes,  ice,  lines,  seines,  or  other  outfits  or 
supplies  for  the  fishery,  purchased  within  any  port  on  the  coasts  of 
this  Island  or  within  the  distance  of  three  marine  miles  from  any 
of  the  coasts,  bays,  creeks,  or  harbours  of  this  Island,  or  if  the  master 
of  the  said  vessel  shall  have  engaged,  or  attempted  to  engage,  any 
person  to  form  part  of  the  crew  of  the  said  vessel  in  any  port  or  on 
any  part  of  the  coasts  of  this  Island,  or  has  entered  such  waters  for 
any  purpose  not  permitted  by  treaty  or  convention  for  the  time  being 
in  force,  such  vessel  and  the  tackle,  ri|2^ging,  apparel,  furniture, 
stores  and  cargo  thereof  shall  be  forfeited. 

The  Court  will  see  that  the  section  strikes  at  two  things.  In  the 
first  place,  it  strikes  a  fatal  blow  at  the  purchase  of  fish  from  the 
Newfoundlanders  because  it  provides  for  the  power  of  visiting  and 
inspecting  a  vessel,  and  if  the  vessel  has  on  board  any  fish  of  the 
kind  described  so  purchased,  it  provides  that  the  vessel  shall  be  for- 
feited. In  the  second  place,  it  makes  a  provision  that  is  not  quite 
so  sweeping,  that  forfeiture  is  incurred  if  the  master  of  a  vessel  has 
engaged,  or  attempted  to  engage,  any  persons  to  form  part  of  the 
crew  on  any  part  of  the  coast  of  the  island. 

Judge  Gray  :  I  would  like  to  ask  whether  the  Act  of  Newfoundland 

preventing  Newfoundland  fishermen  from  being  employed  by 

218      the  masters  of  American  fishing  vessels  was  directed  against 

the  American  employer  or  only  against  the  Newfoundland 

citizens  or  subjects  who  took  such  employment. 

SiK  Robert  Finlay:  It  is  directed  against  both.  Sir. 

Judge  Gray:  Is  it  an  attempt  on  the  part  of  Newfoundland  to 
control  more  than  the  action  of  its  own  citizens  or  people? 

Sir  Robert  Finlay:  No,  I  cannot  say  that,  in  terms,  Sir,  for  this 
reason :  If  any  country  passes  a  law  that  its  citizens  shall  not  take 
pervice  with  the  fishing-vessels  of  a  foreign  Power  and  makes  it  penal 
for  its  citizens  to  take  such  service,  that,  of  course,  affects  the  fishing- 
vessels  of  the  foreign  Power. 

Judge  Gray:  I  quite  understand  that.  I  was  only  asking  what 
the  express  terms  of  the  Act  were,  and  whether  they  were  directed 
solely  against  the  people  of  Newfoundland,  or  whether  they  were 
directed  against  American  fishing-vessels  employing  Newfoundland 
people. 

Sir  Robert  Finlay:  That  must  certainly  be  the  case,  because  the 
provision  of  this  Act  is  that  the  vessel  shall  be  forfeited  if  the  master 
had  engaged  Newfoundlanders  on  the  coast  of  Newfoundland.  But 
my  answer  will  express  what  I  think  is  clear,  that  a  provision  of 
that  kind  would  also  affect  Newfoundlanders,  because,  of  course,  a 
provision  of  that  kind  would  restrict  the  employment  of  Newfound- 
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landers  by  the  American  fishing- vessels,  and  if  Newfoundlanders 
desired  to  have  that  source  of  industry  opened  to  them,  it  would 
yro  tanto  cut  them  off  from  it. 

Judge  Gray:  Of  course  that  is  so,  but  I  ask  for  information. 
Does  this  Act  make  it  an  offence  either  to  be  employed  or  to  employ, 
or  was  there  a  previous  Act? 

Sir  Robert  Finlay:  There  is  a  further  Act,  to  which  I  am  going 
to  call  attention  presently,  which  makes  it  an  offence  for  Newfound- 
landers to  take  such  employment. 

The  President  :  If  I  understand  rightly  the  question  of  Mr.  Jus- 
tice Gray,  I  think  he  means  against  whom  is  directed  expressly  the 
penalty,  who  is  menaced  with  the  penalty? 

Sir  Robert  Finlay:  In  this  Act  the  penalty  is  on  the  American 
fishing-vessel  undoubtedly. 

The  President  :  I  should  think  that  in  the  first  Act,  of  1905,  the 
penalty  is  only  directed  against  the  American  fisherman,  whose  ves- 
sel is  to  be  confiscated. 

Sir  Robert  Finlay:  Undoubtedly. 

The  President:  In  the  second  Act,  of  1906,  the  penalty  is  also 
directly  menaced  against  Newfoundland  fishermen  who  accept 
employment. 

Sir  Robert  Finlay:  Precisely. 

Now,  under  the  Act  of  1905,  the  purchase  of  fish  from  the  New- 
foundlanders was  forbidden,  and  the  engagement  on  the  coasts  was 
forbidden.  Well,  the  prohibition  of  the  purchase  under  pain  of  for- 
feiture of  course  could  not  be  avoided.  The  United  States  fishing- 
vessels  could  not  get  out  of  that,  and  they  proceeded  to  avoid  the 
operation  of  the  Act  by  engaging  Newfoundlanders  to  fish  for  them 
at  so  much  a  barrel ;  but  they  engaged  them  not  upon  the  coasts  but 
outside  the  territorial  waters.  That  was  the  manner  in  which  the 
thing  worked  and  the  effect  which  this  Act  has.  Accordingly,  there 
was  passed  the  Act  of  190G,  which  will  be  found  on  p.  758,  the  For- 
eign Fishing- Vessels  Act,  which  contains  a  group  of  clauses,  from 
6  to  9.    I  must  read  these  clauses,  very  shortly : — 

"  6.  No  person,  being  a  British  subject,  shall  fish  in,  from,  or  for  a 
foreign  fisning  vessel  m  the  waters  of  this  Colony,  and  the  master, 
owner,  or  agent  of  any  foreign  fishing  vessel  who  permits  any  such 
British  subject  to  fish  in,  for,  or  from  such  vessel,  shall  be  liable  to  a 
penalty  not  exceeding  one  hundred  dollars,  or  to  the  forfeiture  of 
such  vessel  as  the  Maj^strate  shall  determine. 

"  7.  No  person,  being  a  resident  of  this  Colony,  shall  leave  this 
Colony  for  the  purpose  of  enffaging  in  foreign  fishing  vessels  which 
are  fishing  or  intending  to  fish  in  the  waters  of  this  Colony,  under  a 
penalty  not  exceeding  one  hundred  dollars. 

"  8.  No  person,  being  a  resident  of  this  Colony,  shall  sell,  let,  hire, 
lend  or  remove  from  this  Colony,  for  the  purpose  of  selling,  letting, 
hiring,  or  lending  to  a  master,  owner  or  agent  of  any  foreign  fishing 
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vessel  any  boats,  nets,  or  gear,  under  a  penalty  not  exceeding  one 
hundred  dollars ;  nor  shall  the  master,  owner  or  agent  of  any  foreign 
fishing  vessel  buy,  hire,  or  borrow,  in  any  port  or  place  in  this  Col- 
ony, or  in  the  waters  of  this  Colony,  any  boats,  nets,  or  fishing 
219      gear,  from  any  person  resident  in  this  Colony,  under  a  penalty 
for  each  offence  not  exceeding  one  hundred  dollars. 
"9.  The  master  of  any  vessel  who  conveys  any  person  resident  in 
the  Colony  outside  the  waters  of  this  Colony,  for  the  purpose  of 
enabling  such  person  to  be  engaged  on  board  any  foreign  fishing  ves- 
sel, shaU  be  liable  to  a  penalty  not  exceeding  one  hundred  dollars." 

That  makes  a  tolerably  comprehensive  provision  for  the  purpose 
of  putting  an  end  to  the  avoidance  of  the  operation  of  the  previous 
statute  by  engaging  Newfoundlanders  outside  the  territorial  waters. 

Now,  Sir,  that  being  the  nature  of  the  statutory  enactments,  a 
modus  vivendi  was  arrived  at  between  the  two  Governments  in  two 
successive  years,  to  which  I  shall  call  the  attention  of  the  Court, 
and  which  bears  upon  the  correspondence.  The  modus  vivendi  of 
1906  will  be  found  in  the  Appendix  to  the  British  Case,  at  p.  506. 
It  is  contained  in  a  letter  from  Mr.  Whitelaw  Reid  to  Sir  Edward 
Grey  of  the  6th  October,  1906,  No.  256  :— 

"  I  am  authorized  by  my  Government  to  ratify  a  modus  vivendi  in 
regard  to  the  Newfoundland  fishery  question  on  the  basis  of  the 
Foreign  Office  Memorandum,  dated  the  25th  ultimo,  in  which  you 
accept  the  arrangement  set  out  in  my  Memorandum  of  the  12th 
ultimo,  and  consent  accordingly  to  the  use  of  purse  seines  by  Ameri- 
can fishermen  during  the  ensuing  season,  subject,  of  course,  to  due 
r^ard  beinjg  paid  in  the  use  of  such  implements  to  other  modes  of 
fishery,  which,  as  you  state,  is  only  intended  to  secure  that  there 
shall  be  the  same  spirit  of  give  and  take  and  of  respect  for  common 
rights  between  the  users  of  purse  seines  and  the  users  of  stationary 
nets  as  would  be  expected  to  exist  if  both  sets  of  fishermen  employed 
the  same  gear. 

"  My  Government  understand  by  this  that  the  use  of  purse  seines 
by  American  fishermen  is  not  to  be  interfered  with,  and  the  ship- 
ment of  Newfoundlanders  by  American  fishermen  outside  the  3-mile 
limit  is  not  to  be  made  the  basis  of  interference  or  to  be  penalized ; 
at  the  same  time  they  are  glad  to  assure  His  Majesty's  Government, 
diould  such  shipments  be  found  necessary,  that  they  will  be  made 
far  enough  from  the  exact  3-mile  limit  to  avoid  any  reasonable  doubt. 

"On  the  other  hand,  it  is  also  understood  that 'our  fishermen  are 
to  be  advised  by  my  Government,  and  to  agree,  not  to  fish  on  Sunday. 

"  It  is  further  understood  that  His  Majesty's  Government  will  not 
bring  into  force  the  Newfoundland  Foreign  Fishing-vessels  Act  of 
1906,  which  imposes  on  American  fishing- vessels  certain  restrictions 
in  addition  to  those  imposed  by  the  Act  of  1905,  and  also  that  the 
provisions  of  the  first  part  of  section  1  of  the  Act  of  1905,  as  to  board- 
ing and  bringing  into  port,  and  also  the  whole  of  section  3  of  the 
same  Act,  wfll  not  be  regarded  as  applying  to  American  fishing- 
vessels. 

"  It  also  being  understood  that  our  fishermen  will  gladly  pay  light 
dues  if  they  are  not  deprived  of  their  rights  to  fish,  and  that  our 
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fishennen  are  not  unwilling  to  comply  with  the  provisions  of  the 
Colonial  Customs  Law  as  to  reporting  at  a  custom-house  when  physi- 
cally possible  to  do  so." 

So  that  under  that  modtca  vivendi  the  engagement  of  Newfound- 
landers beyond  the  3-mile  limit  was  not  to  be  interfered  with,  the 
United  States  Government  agreeing  that  such  engagements  should 
be  made  at  a  spot  which  was  manifestly  and  clearly  beyond  the 
3-mile  limit. 

The  Court  will  observe  that  there  was  a  power  in  the  Act  of  1905 
to  suspend  its  operation  by  proclamation  made  in  Council  by  the 
Governor,  a  power  which  would  be  useful  for  the  purpose  of  such  a 
modus  vivendi  as  this. 

The  modus  vivendi  of  1907  will  be  found  at  p.  510.  It  is  con- 
tained in  a  telegram  from  Lord  Elgin  to  the  Governor  of  New- 
foundland, 7th  September,  1907.  Lord  Elgin  at  the  time  was  the 
British  Colonial  Secretary : — 

"Referring  to  my  telegram  of  yesterday's  date,  following  modus 
vivendi  as  embodied  in  note  from  United  States  Ambassador  has  been 
concluded : 

"  1.  It  is  understood  that  His  Majesty's  Government  will  not  bring 
into  force  the  Newfoundland  Foreign  Fishing  Vessels  Act  of  1906, 
which  imposes  on  American  fishing  vessels  certain  restrictions  in 
addition  to  those  imposed  by  the  Act  of  1905,  and  also  that  the  pro- 
visions of  the  first  part  of  Section  1  of  the  Act  of  1905,  as  to  board- 
ing and  bringing  into  port,  and  also  the  whole  of  Section  3  of  the 
same  Act,  will  not  be  regarded  as  applying  to  American  fishing 
vessels. 

"  2.  In  consideration  of  the  fact  that  the  shipment  of  Newfound- 
landers by  American  fishermen  outside  the  three  mile  limit  is  not  to 
be  made  the  basis  of  interference  nor  to  be  penalised,  my  Govern- 
ment waives  the  use  of  purse  seines  by  American  fishermen  during 
the  term  governed  by  this  agreement,  and  also  waives  the  right  to 
fish  on  Sundays. 

"  3.  It  is  understood  that  American  fishing  vessels  will  make  their 
shipments  of  Newfoundlanders  as  fishermen  sufficiently  far  from  the 
exact  three  mile  limit  to  avoid  reasonable  doubt. 

"4.  It  is  further  understood  that  American  fishermen  will  pay 
light  dues  when  not  deprived  of  their  rights  to  fish,  and  will  comply 
with  the  provisions  of  the  Colonial  Customs  X*aw  as  to  reporting  at 
a  Custom  House  when  physically  possible  to  do  so." 

The  last  paragraph  I  do  not  know  that  I  need  read,  as  it  relates 
to  provisional  arrangements  pending  arbitration. 
220  So  that  it  will  be  seen  that  this  modus  vivendi  was  arrived 

at  in  1907.  It  is  still  in  force  upon  the  Newfoundland  coasts, 
but  it  is  of  course  provisional,  and  pending  the  determination  of  the 
questions  submitted  to  this  Tribunal.  By  that  modus  vivendi  the 
Court  will  observe  that  the  shipment  of  Newfoundlanders  was  not  to 
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be  interfered  with  if  that  was  made  well  without  the  3-mile  limit. 
On  the  other  hand,  the  American  fishermen  gave  up  the  use  of  purse 
seines  and  fishing  on  Sundays. 

Purse  seines,  I  may  explain,  are  a  kind  of  seines  which  are  thrown 
out,  and  they  enclose  a  considerable  extent,  and  then  they  are  drawn 
up  together  in  the  form  of  a  purse.  A  vast  multitude  of  fish  are 
enclosed  inside  the  seine,  which  is  constructed  in  the  form  of  a  purse, 
in  that  way,  and  it  is,  I  believe,  a  fact  that  it  is  a  very  destructive 
mode  of  fishing;  that  the  fish,  crowded  together  in  a  limited  area, 
injure  one  another  very  much;  that  a  great  deal  of  destruction  is 
caused  in  proportion  to  the  amor.nt  of  available  fish  yielded  by  it. 
Strong  objections  are  entertained  to  the  use  of  purse  seines,  and  it 
will  be  observed  that  by  this  modus  vivendi  the  United  States  gives 
up  for  its  fishermen  the  right  of  using  purse  seines  and  of  fishing  on 
Sundays,  in  consideration  of  being  allowed  to  engage  Newfound- 
landers beyond  the  3-mile  limit. 

Now,  I  think  I  have  sufficiently  indicated  the  way  in  which  the 
matter  arose  to  render  intelligible  a  very  few  passages  from  the  corre- 
spondence which  took  place  with  regard  to  this  matter  between  Mr. 
Root  and  Sir  E.  Grey.  I  have  selected  the  passages,  and  I  shall  not 
inflict  very  much  reading  upon  the  Court. 

The  first  letter  to  which  I  call  attention  is  at  p.  492,  from  Mr.  Root, 
and  I  propose  to  read  about  twenty  lines,  beginning  with  the  fourth 
line,  on  p.  492,  as  Mr.  Root  formulates  his  proposition : — 

"  I  will  try  to  state  our  view  upon  the  matters  involved  in  the 
situation,  which  now  appears  to  exist  upon  the  treaty  coast.  We 
consider  that — 

"  1.  Any  American  vessel  is  entitled  to  go  into  the  waters  of  the 
treaty  coast  and  take  fish  of  any  kind. 

"  She  derives  this  right  from  the  treaty  (or  from  the  conditions 
existing  prior  to  the  treaty  and  recognized  by  it)  and  not  from  any 
permission  or  authority  proceeding  from  the  Government  of  New- 
foundland." 

With  regard  to  that  proposition,  I  submit  that  the  treaty  confers 
no  rights  whatever  upon  American  vessels.  The  only  right  conferred 
is  a  personal  right,  and  is  conferred  upon  inhabitants  of  the  United 
States : — 

"  2.  An  American  vessel  seeking  to  exercise  the  Treaty  right  is  not 
bound  to  obtain  a  licence  from  the  Government  of  Newfoundland, 
and,  if  she  does  not  purpose  to  trade  as  well  as  fish,  she  is  not  bound 
to  enter  at  any  Newfoundland  custom-house. 

"  3.  The  only  concern  of  the  Government  of  Newfoundland  with 
such  a  vessel  is  to  call  for  proper  evidence  that  she  is  an  American 
vessel,  and,  therefore,  entitled  to  exercise  the  Treaty  right,  and  to 
have  her  refrain  from  violating  any  laws  of  Newfoundland  not 
inconsistent  with  the  Treaty." 
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That  again  starts  from  what,  I  submit,  is  a  fundamental  miscon- 
ception, that  the  right  is  conferred  upon  United  States  vessels : — 

"4.  The  proper  evidence  that  a  vessel  is  an  American  vessel  and 
entitled  to  exercise  the  Treaty  right  is  the  production  of  the  ship's 
papers  of  the  kind  generally  recognized  in  the  maritime  world  as 
evidence  of  a  vessel's  national  character. 

"  5.  When  a  vessel  has  produced  papers  showing  that  she  is  an 
American  vessel,  the  officials  of  Newfoundland  have  no  concern  with 
the  character  or  extent  of  the  privileges  accorded  to  such  a  vessel  by 
the  Government  of  the  United  States.  No  question  as  between  a 
registry  and  licence  is  a  proper  subject  for  their  consideration.  They 
are  not  charged  with  enrorcing  any  laws  or  regulations  of  the  United 
States.  As  to  them,  if  the  vessel  is  American  she  has  the  Treaty 
right,  and  they  are  not  at  liberty  to  deny  it. 

"  6.  If  any  such  matter  were  a  proper  subject  for  the  consideration 
of  the  officials  of  Newfoundland,  the  statement  of  this  Department 
that  vessels  bearing  an  American  registry  are  entitled  to  exercise  the 
Treaty  right  should  be  taken  by  such  officials  as  conclusive." 

Sir  Edward  Grey  deals  with  these  propositions  on  pp.  494,  496, 
and  497.  At  p.  494  occurs  a  passage  the  reading  of  which  I  can  very 
much  shorten.  This  is  in  a  memorandum  enclosed  in  Sir  Edward 
Grey's  note  of  the  2nd  February,  1906.  The  third  paragraph  runs 
thus : — 

"The  complaints  referred  to  in  the  first  part  of  Mr.  Root's  note 
were  at  once  brought  to  the  notice  of  the  Government  of  Newfound- 
land, and  they  replied  that  there  had  been  no  attempt  to  prevent 
American  fishermen  from  taking  fish." 

221  Then  the  next  paragraph  goes  on : — 

"  His  Majesty's  Government,  however,  agree  with  the  United 
States'  Government  in  thinking  that  inasmuch  as  the  privileges  which 
citizens  of  the  United  States  have  for  many  years  enjoyed  of  purchas- 
ing bait  and  supplies  and  engaging  men  in  Newioundland  waters 
have  recently  been  withdrawn  and  American  fishermen  have  conse- 
quently, in  Mr.  Root's  words,  been  thrown  back  upon  their  rights 
under  the  Convention  of  1818,  it  is  desirable  that  a  clear  understand- 
ing should  be  reached  regarding  those  rights  and  the  essential  condi- 
tions of  their  exercise,  and  they  have  accordingly  given  the  most 
careful  consideration  to  the  six  propositions  advanced  in  Mr.  Root's 
note  as  embodying  the  views  of  the  United  States'  Government  on 
the  subject. 

"  They  regret,  however,  that  they  are  unable  to  record  their  assent 
to  these  propositions  without  some  important  qualifications." 

Then  he  sets  out  proposition  1,  and  he  makes  his  comment: — 

"  The  privilege  of  fishing  conceded  by  Article  1  of  the  Convention 
of  1818  IS  conceded,  not  to  American  vessels,  but  to  inhabitants  of 
the  United  States  and  to  American  fishermen. 

"  His  Majesty's  Government  are  unable  to  agree  to  this  or  any  of 
the  subsequent  propositions  if  they  are  meant  to  assert,  any  right  of 
American  vessels  to  prosecute  the  fishery  under  the  Convention  of 
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1818  except  when  the  fishery  is  carried  on  by  inhabitants  of  the 
United  States.  The  Convention  confers  no  rights  on  American  ves- 
sels as  such.  It  enures  for  the  benefit  only  of  inhabitants  of  the 
United  States." 

I  pass  over  p.  495  and  the  greater  part  of  p.  496.  Near  the  bottom 
of  p.  496  will  be  found  propositions  4,  5,  and  6,  taken  from  Mr, 
Koot's  despatch ;  and  Sir  Edward  Grey  says : — 

"  His  Majesty's  Government  are  unable  to  agree  to  these  proposi- 
tions, except  with  the  reservations  as  to  the  status  of  American  ves- 
sels under  the  Convention  already  indicated,  and  with  reference  to 
proposition  6,  they  would  submit  that  the  assurance  to  be  given  by 
the  Department  of  State  of  the  United  States  should  be  that  the  per- 
sons by  whom  the  fishery  is  to  be  exercised  from  the  American  vessels 
are  inhabitants  of  the  United  States." 

Then  on  p.  497  he  makes  a  general  statement : — 

"His  Majesty's  Government  now  turn  to  that  part  of  Mr.  Root's 
note  which  deals  with  'The  Foreign  Fishing- Vessels  Act,  1905.' 

"  His  Majesty's  Government  would  have  viewed  with  the  strongest 
disapproval  any  disposition  on  the  part  of  the  Colonial  authorities  to 
admmister  this  Act  in  a  manner  not  consistent  with  His  Majesty's 
Treaty  obligations,  but  they  are  confident  that  the  United  States 
Government  will  readily  admit  that  the  fears  expressed  on  this  head 
in  Mr.  Root's  note  have  not  been  realized. 

"  They  desire,  however,  to  point  out  that,  though  the  Act  in  ques- 
tion was  passed  to  give  effect  to  the  decision  of  the  Colonial  Govern- 
ment to  withdraw  from  American  fishing- vessels  the  privileges  which 
they  had  been  allowed  to  enjoy  for  many  years  previously  of  pur- 
chasing bait  and  supplies  and  of  engaging  crews  m  the  ports  of  the 
Colony,  the  provisions  objectionable  to  the  United  States'  (jovemment 
which  it  emoodies  are  in  no  sense  new.  They  will  be  found  in  '  The 
Foreign  Fishing- Vessels  Act,  1893.'  The  present  Act  differs  from 
the  earlier  Act  m  that  it  takes  away,  by  omission,  from  the  Colonial 
Government  the  power  conferred  upon  them  by  the  earlier  Act  of 
authorizing  the  issue  of  licences  to  foreign  fishing-vessels  for  the 
enjoyment  of  the  privileges  mentioned.  Allowing  for  this  change, 
the  provisions  of  the  two  Acts  are  in  all  essential  respects  identical." 

I  do  not  know  that  I  need  read  the  rest  of  the  passage  upon  this 
page — 497 — for,  so  far  as  necessary,  it  will  be  dealt  with  in  argument. 

Mr.  Root,  at  p.  498,  says  this,  in  the  third  paragraph  from  the 
bottom  of  the  page,  in  reply  to  Sir  Edward  Grey.  This  letter  is 
addressed  to  Air.  Whitelaw  Ileid : — 

"  Nor  do  I  find  any  substantial  dissent  from  the  fourth,  fifth,  and 
sixth  propositions,  which  relate  to  the  method  of  establishing  the 
nationality  of  the  vessel  entering  the  Treaty  waters  for  the  purpose 
of  fishing,  unless  it  be  intended,  by  the  comments  on  those  proposi- 
tions, to  assert  that  the  British  Government  is  entitled  to  claim  that, 
when  an  American  goes  with  his  vessel  upon  the  Treaty  coast  for  the 
purpose  of  fishing,  or  with  his  vessel  enters  the  bays  or  harbours  of 
the  coast  for  the  purpose  of  shelter  and  of  repairing  damages  therein, 
or  of  purchasing  wood,  or  of  obtaining  water,  he  is  bound  to  furnish 
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evidence  that  all  the  members  of  his  crew  are  inhabitants  of  the 
United  States.  We  cannot  for  a  moment  admit  the  existence  of  any 
such  limitation  upon  our  Treaty  rights.  The  liberty  assured  to  us  by 
the  Treaty  plainly  includes  the  right  to  use  all  the  means  customary 
or  appropriate  for  fishing  upon  the  sea,  not  only  ships  and  nets  and 
boats,  but  crews  to  handle  the  ships  and  the  nets  and  the  boats.  No 
ri^ht  to  control  or  limit  the  means  which  Americans  shall  use  in 
fisliing  can  be  admitted  unless  it  is  provided  in  the  terms  of  the 
Treaty,  and  no  right  to  question  the  nationality  of  the  crews  employed 
is  contained  in  the  terms  of  the  Treaty.  In  1818,  and  ever  since,  it 
has  been  customary  for  the  owners  and  masters  of  fishing-vessels  to 

employ  crews  of  various  nationalities.  During  all  that  period 
222      I  am  not  able  to  discover  that  any  suggestion  has  ever  been 

made  of  a  right  to  scrutinize  the  nationality  of  the  crews 
employed  in  the  vessels  through  which  the  Treaty  right  has  been 
exercised." 

Well,  we  have  no  evidence  as  to  how  far  foreigners  have  been 
employed  on  board  American  vessels.  There  may  have  been  an 
occasional  foreigner  so  employed  as  a  sailor,  but  the  question  never 
arose.  It  never  arose  at  all  with  regard  to  any  point,  except  the 
question  of  whether  the  American  fishing-vessels  are  entitled  to  have 
crews  of  Newfoundlanders.  That  is  the  point  on  which  this  contro- 
versy arose,  and  it  was  on  that  point  alone  that  it  arose.  The  ques- 
tion with  regard  to  an  occasional  foreigner  being  on  board  an  Amer- 
ican fishing- vessel  is  one  as  to  which  there  will  not  be  found  a  single 
word  in  the  whole  course  of  the  previous  correspondency;  and,  in- 
deed, if  I  am  right  in  what  I  have  stated,  that  substantially  what  the 
United  States  vessels  did  on  the  treaty  coast  was  to  purchase  fish,  not 
to  fish  themselves,  it  could  not  very  well  have  arisen.  They  were 
allowed  to  trade  under  licences.  The  bought  their  fish ;  and  no  ques- 
tion could  arise  as  to  there  being  an  occasional  foreigner  shipped  as 
a  sailor  on  board  an  American  fishing-vessel. 

But  I  protest  most  distinctly  against  one  sentence  in  this  para- 
graph, if  it  means  that  any  right  is  claimed  for  American  vessels  to 
get  crews  on  the  coast  of  Newfoundland.  The  sentence  I  refer  to 
occurs  in  the  middle  of  the  paragraph : — 

"  The  liberty  assured  to  us  by  the  treaty  plainly  includes  the  right 
to  use  all  the  means  customary  or  appropriate  for  fishing  upon  the 
sea,  not  only  ships  and  nets  and  boats,  but  crews  to  handle  the  ships 
and  the  nets  and  the  boats." 

The  treaty  confers  no  right  of  the  kind.  The  treaty  confers  upon 
the  inhabitants  of  the  United  States  the  liberty  of  fishing  in  these 
waters,  and  that  liberty  is  to  be  exercised  by  inhabitants  of  the  United 
States.  The  treaty  confers  no  right  whatever  of  getting  crews,  either 
on  the  coast  of  Newfoundland  or  anywhere  else.  It  confers  the  right 
of  fishing  upon  certain  individuals,  namely,  American  fishermen  or 
United  States  inhabitants,  and  upon  them  alone. 
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Judge  Gray:  Is  the  nationality  of  the  fishing- vessel  a  matter  of 
absolute  indifference  to  the  Colonial  authorities? 

Sir  Bobest  Finlay:  Under  the  treaty  the  right  is  conferred  on 
inhabitants  of  the  United  States.    It  is  a  personal  right. 

Judge  Gray:  Certainly;  and  you  say  the  national  character  of  the 
vessel  is  a  matter  of  absolute  indifference? 

Sir  Bobert  Finlay  :  The  national  character  of  the  vessel  may  be  of 
importance  only  so  far  as  it  affects  the  question  who  are  the  sailors 
likely  to  be  on  board  of  her.  If  she  is  a  foreign  vessel,  she  is  almost' 
certain,  in  accordance  with  the  laws  of  almost  every  country,  to  have 
a  certain  number  of  foreign  sailors  on  board.  From  that  point  of 
view  it  would  not  be  a  matter  of  indifference. 

Judge  Gray  :  Then  the  inhabitants  of  the  United  States  who  hap- 
pen to  be  on  board  a  German  vessel,  for  instance,  might  drop  their 
lines  in  the  treaty  waters  and  fish? 

Sir  Robert  Finlay  :  Inhabitents  of  the  United  Stetes  are  entitled 
to  fish.  There  is  no  restriction  imposed  with  regard  to  the  vessel 
from  which  they  are  to  fish ;  but  if  American  inhabitants  came,  say, 
in  a  Danish  vessel,  the  inference  would  be  almost  irresistible  that 
the  fishing  was  carried  on  by  the  Danes  as  well  as  by  the  inhabitents 
of  the  United  Stetes.  From  that  point  of  view  it  would  be  most 
material  and  most  important ;  but  I  do  put  it  that  the  treaty  is  per- 
fectly express  and  explicit  that  the  liberty  of  fishing  is  given  only  to 
inhabitents  of  the  United  States. 

Judge  Gray:  And  the  Colonial  authorities  would  have  the  right 
to  board  an  American  vessel  and  to  scrutinise  the  crews  and  fishing 
men  as  to  their  nationality? 

Sir  Robert  Finlay:  That  does  not  at  all  follow.  Sir.  The  Colo- 
nial authorities  would  be  entitled  to  complain  through  the  Home 
Government  if  persons  of  other  nationality  were  engaged  in  the 
fishery;  but  it  would  not  in  the  least  follow,  from  the  fact  that  that 
was  a  breach  of  the  treaty,  that  there  would  be  a  right  of  boarding 
the  vessel  and  inspecting  the  crew  for  the  purpose  of  picking  out 
the  foreigners.    That  is  another  matter  altogether. 

Judge  Gray:  It  would  not  involve  the  right  of  search? 
223  Sir  Robert  Finlay:  It  would  not  involve  the  right  of 

search.    It  would  not  involve  any  such  questions  as  those  that 
ended  in  the  war  of  1812. 

The  PREsmENT :  What,  Sir,  is  meant  by  the  term  "  fishing  "  ?  Is 
it  the  manual  act  of  taking  the  fish  or  is  it  the  industrial  enterprise? 
Who  fishes,  the  man  who  takes  the  fish,  or  the  man  upon  whom  the 
property  in  the  fishes  devolves,  if  they  are  caught? 

Sir  Robert  Finlay  :  I  think.  Sir,  it  is  the  manual  act  of  fishing. 

The  President:  And  not  the  proprietor  of  the  fish  caught? 
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Sir  Robebt  Finlay  :  It  is  the  act  of  fishing.  The  liberty  of  fishing 
on  these  coasts  is  given  to  certain  persons,  to  American  fishermen; 
and  what  I  submit  is  that  fishing  means,  as  you  have  put  it,  Sir,  the 
manual  act  of  catching  the  fish,  and,  of  course,  doing  everything 
auxiliary  to  it.  It  includes  what  is  to  be  done  with  the  fish  when 
caught,  in  the  way  of  preparing  to  take  it  to  port. 

The  PBEsmENT:  So  that  if  the  vessel  belongs  to  a  person  of  name 
A,  and  the  fish  which  are  caught  belong  to  the  same  person,  but  this 
person,  A,  does  not  partake  in  the  manual  act  of  fishing,  but  the 
manual  act  of  fishing  is  done  by  B,  and  C,  and  D,  then  is  the  fishing 
done  only  by  B,  C,  and  D,  according  to  your  opinion,  Sir,  and 
not  by  Af 

Sir  Robert  FiniaAy:  B,  C,  and  D  are  doing  the  fishing;  yes. 

The  PREsmBNT:  And  A,  to  whom  belongs  the  ship,  and  to  whom 
belong  the  fish  which  are  caught,  does  not  fish,  in  your  sense  ? 

Sir  Robert  Finlay  :  Of  course  A  is  fishing,  in  one  sense — that  B, 
C,  and  D,  who,  I  presume,  in  the  case  you  have  put,  would  be  in  his 
employment 

The  PREsmENT:  Yes. 

Sir  Robert  Finlay:  Are  doing  it  for  him;  but  then  what  I  say 
is  that  in  that  case  B,  C,  and  D  must  be  inhabitants  of  the  United 
States,  because  if  A  employs  B,  C,  and  D,  who  are  not  inhabitants 
of  the  United  States,  undoubtedly  there  are  persons  engaged  in  fish- 
ing on  these  coasts  to  whom  the  treaty  liberty  was  not  conceded ;  and 
I  desire,  at  a  subsequent  stage,  to  call  the  attention  of  the  Court  to 
the  extraordinary  and  alarming  consequences  which  would  result  if 
A,  merely  owing  to  the  fact  that  he  is  an  American  citizen,  was  at 
liberty  to  employ  any  number  of  foreigners  to  conduct  fishing  upon 
these  coasts,  they  not  being  American  inhabitants  at  all,  but  merely 
persons  in  his  employment  There  would  be  no  limitation  whatever 
to  the  extent  of  the  fishery  which  might  be  carried  on  upon  these 
coasts.  The  teims  of  the  grant  contain  their  own  proper  and  natural 
limit.  The  fishing  is  to  be  done  by  inhabitants  of  the  United  States. 
Any  American  fisherman  may  fish  there;  but  if  any  American 
millionaire  may  employ  any  number  of  foreigners,  may  employ  for- 
eign vessels  and  foreign  crews  to  any  extent,  so  long  as  they  are  in 
his  employment,  and  say  that  it  is  he  that  is  fishing,  constructively, 
through  these  foreigners  of  other  nationalities,  who  are  his  servants, 
then  all  limitation  whatever  is  gone  from  the  grant;  and  I  shall 
submit  to  the  Court  that  the  grant  must  be  construed,  according  to 
every  canon  of  interpretation,  according  to  the  words  which  confine 
it  to  a  certain  class,  namely,  the  inhabitants  of  the  United  States. 

Whether  A  may  be  considered  to  be  fishing  or  not  through  his 
servants,  is  a  matter  with  which  for  the  present  purpose  I  am  not 
concerned.    What  I  do  say  is  that  the  persons  who  are  carrying  on 
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the  manual  act  of  catching  the  fish  are  most  undoubtedly  fishing,  and 
if  they  are  not  persons  to  whom  the  grant  is  made,  then  the  treaty 
is  infringed. 

The  President:  But  making  an  abstraction  of  every  question  of 
nati(MiaIity  in  the  sense  of  the  words,  who  is  fishing — the  man  who 
does  the  manual  act  only,  or  also  the  man  to  the  profit  of  whom  the 
fishing  is  done,  the  man  to  whom  belongs  the  property  in  the  fish 
which  are  caught  ? 

Sir  Robert  Finlat:  May  I,  in  the  first  instance,  call  attention  to 
the  fact  that  the  words  used  are  "  take  fish  "! 

The  President  :  "  Take  fish  " ;  yes. 

Sir  Robert  Finlay  :  Now,  I  say  whether  or  not  the  employer  may 
be  said  to  take  the  fish  through  his  servants,  most  undoubtedly 
224  the  servants  are  taking  the  fish.  It  cannot  be  asserted  that 
the  servants  do  not  take  the  fish.  And  if  the  servants  take 
the  fish,  then  persons  who  are  not  authorised  by  the  treaty  are  en- 
gaged in  taking  fish  upon  these  coasts  and  beyond  the  terms  of  the 
grant. 

I  will  go  on  with  this  this  afternoon. 

[The  Tribunal,  at  12.5  o'clock  p.m.,  took  a  recess  until  2  oclock 

P.M.] 

AFTERNOON  SESSION,  THURSDAY,  JUNE  16,  1910,  2  P.M. 

Sir  Robert  Finlay  (resuming) :  I  have  read  the  passage  on  p.  498 
from  Mr.  Root's  despatch  of  the  80th  June,  1906,  and  I  do  not  think 
there  is  any  more  of  the  despatch  to  which  I  need  refer  at  present. 
I  read  other  portions  of  it  in  another  connection  the  day  before, 
yesterday. 

The  next  document  I  call  attention  to  is  on  p.  502.  It  is  a  letter 
which  appeared  in  the  newspaper,  "  The  Boston  Herald,"  and  states 
the  result  of  certain  communications,  apparently  with  the  Depart- 
ment of  State  of  the  United  States  Government. 

The  letter  is  dated  the  7th  July,  1906,  from  a  Mr.  Gardner,  who 
appears  to  have  been  a  Member  of  Congress,  and  I  think  was  the 
Member  for  Gloucester,  It  is  addressed  to  the  Gloucester  Board 
of  Trade. 

The  first  paragraph,  at  the  middle  of  p.  502,  is  this : — 

"  I  am  in  receipt  of  a  letter  dated  the  2nd  of  July,  1906,  from  the 
Secretary  of  State  just  before  his  departure  for  South  America, 
answering  a  large  number  of  the  questions  raised  in  my  Memorandum 
OJE  Mr.  Alexander  of  the  United  States'  Fish  Commission,  dated  the 
80th  June,  relative  to  the  fishery  regulation  of  Newfoundland  coast." 

The  next  paragraph  relates  to  purse  seining,  and  also  the  third 
paragraph.    Then  it  goes  on  thus : — 

"  Many  of  the  provisions  of  the  new  Act  passed  on  the  10th  May, 
1906,  are  extremely  unfriendly,  but  some  of  those  which  are  unfriendly 
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ftre  probably  not  yiolations  of  our  Treaty  rights.  The  State  Depart- 
ment believes  that  Newfoundland  has  the  right  to  prohibit  its  own 
citizens  from  engaging  in  our  crews  unless  they  are  inhabitants  of 
the  United  States.  If  they  are  inhabitants  of  the  United  States  we 
are  entitled  to  have  them  fish  from  our  vessels  regardless  of  their 
citizenship.  The  views  expressed  above,  if  correct,  would  permit  our 
vessels  to  go  purse  seining  with  crews  shipped  in  American  waters, 
but  our  ri^t  to  secure  such  crews  by  advertisement  in  the  Newfound- 
land papers  would  undoubtedly  be  contested  by  Great  Britain.  In 
order  to  avoid  the  raising  of  this  question  at  the  nresent  time  I 
suggest  that  no  such  advertisements  shall  be  inserted. 

Then  I  turn  to  p.  507,  to  a  despatch  from  Sir  Edward  Grey.  The 
paper  on  p.  506  I  have  read  as  containing  the  modus  vivendi  for  the 
year  1906.  At  p.  507  is  a  letter  from  Sir  Edward  Grey  to  Mr. 
Whitelaw  Reid,  and  there  is  a  passage  in  that  to  which  the  attention 
of  the  Court  ought  to  be  called.  Near  the  middle  of  tiie  page  he 
says  this : — 

"  It  will  be  convenient  to  recapitulate  the  main  grounds  of  diver- 
gence between  the  two  Governments  on  the  question  of  principle. 

"  His  Majesty's  Government,  on  the  one  hand,  claim  that  the  Treaty 
gave  no  fishing  rights  to  American  vessels  as  such,  but  only  to  inhab- 
itants of  the  United  States  and  that  the  latter  are  bound  to  conform 
to  such  Newfoundland  laws  and  regulations  as  are  reasonable  and 
not  inconsistent  with  the  exercise  of  their  Treaty  rights.  The  United 
States  Government^  on  the  other  hand,  assert  that  American  rights 
may  be  exercised  irrespectively  of  any  laws  or  regulations  which 
the  Newfoundland  Government  may  impose,  and  agree  that  as  ships 
strictly  speaking  can  have  no  rights  or  duties,  whenever  the  term 
is  used,  it  is  but  a  convenient  or  customary  form  of  describing  the 
owners  or  masters'  rights.  As  the  Newfoundland  fishery,  however, 
is  essentially  a  ship  fishery,  they  consider  that  it  is  probably  quite 
unimportant  which  form  of  expression  is  used. 

"By  way  of  qualification  Mr.  Root  goes  on  to  say  that  if  it  is 
intenaed  to  assert  that  the  British  Government  in  entitled  to  claim 
that,  when  an  American  goes  with  his  vessel  upon  the  Treaty  Ck>ast 
for  the  purpose  of  fishing,  or  with  his  vessel  entere  the  bays  or  har- 
bours of  the  coast  for  the  purpose  of  obtaining  shelter,  and  of  repair- 
ing damages  therein,  or  ot  purchasing;  wood,  or  of  obtaining  water,  he 
is  bound  to  furnish  evidence  that  all  the  members  of  the  crew  are 
inhabitants  of  the  United  States,  he  is  obliged  entirely  to  dissent  from 
any  such  proposition. 

"  The  views  of  His  Majesty's  Government  are  quite  clear  upon  this 
point.  The  Convention  of  1818  laid  down  that  the  inhabitants  of 
the  United  States  should  have  for  ever  in  common  with  the  subjects 
of  His  Britannic  Majesty  the  liberty  to  take  fish  of  every  kind  on  the 
coasts  of  Newfoundland  within  the  limits  which  it  proceeds  to  def^e. 
"  This  right  is  not  given  to  American  vessels,  and  the  dis- 
226  tinction  is  an  important  one  from  the  point  of  view  of  His 
Majesty's  Government,  as  it  is  upon  the  actual  words  of  the 
Convention  that  they  base  their  claim  to  deny  any  right  under  the 
Treaty  to  American  masters  to  employ  other  than  American  fisher- 
men for  the  taking  of  fish  in  Newfoundland  Treaty  waters. 
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^^  Mr.  Root's  language,  however,  appears  to  imply  that  the  condi- 
tion which  His  Majesty's  Government  seek  to  impose  on  the  right 
of  fishing  is  a  condition  upon  the  entry  of  an  American  vessel  into 
the  Treaty  waters  for  the  purpose  of  fishing.  This  is  not  the  case. 
His  Majesty's  Government  do  not  contend  that  every  person  on  board 
an  American  vessel  fishing  in  the  Treaty  waters  must  be  an  inhab- 
itant of  the  United  States,  but  merely  that  no  such  person  is  entitled 
to  take  fish  unless  he  is  an  inhabitant  of  the  United  States.  This 
appears  to  meet  Mr.  Root's  argument  that  the  contention  of  His 
Majesty's  Government  involves  as  a  corollary  that  no  American 
vessel  would  be  entitled  to  enter  the  waters  of  British  North  Amer- 
ica (in  which  inhabitants  of  the  United  States  are  debarred  from 
fishing  by  the  Convention  of  1818)  for  any  of  the  four  specified 
purposes,  unless  all  the  members  of  the  crew  are  inhabitants  of  the 
United  States. 

"  Whatever  may  be  the  correct  interpretation  of  the  Treaty  as  to 
the  employment  of  foreigners  generally  on  board  American  vessels, 
His  Majesty's  Government  do  not  suppose  that  the  United  States 
Government  lay  claim  to  withdraw  Newfoundlanders  from  the  juris- 
diction of  their  own  Government  so  as  to  entitle  them  to  fish  in  the 
employment  of  Americans  in  violation  of  Newfoundland  laws.  The 
United  States  Government  do  not.  His  Majestv's  Government  under- 
stand, put  their  claim  higher  than  that  of  a  'common '  fishery,  and 
such  an  arrangement  cannot  override  the  power  of  the  colonial  leg- 
islature to  enact  laws  binding  on  the  inhabitants  of  the  Colony. 

"  It  can  hardly  be  contended  that  His  Majesty's  Government  have 
lost  their  jurisdiction  not  onlv  over  American  fishermen  fishing  in 
territorial  waters  of  Newfoundland,  but  also  over  the  British  subjects 
working  with  them. 

"  It  may  be  as  well  to  mention  incidentally,  in  regard  to  Mr.  Root's 
contention  that  no  claim  to  place  any  such  restriction  on  the  French 
right  of  fishery  was  ever  put  forward  by  Great  Britain,  that  there 
was  never  any  occasion  to  advance  it,  for  the  reason  that  foreigners 
other  than  iFrenchmen  were  never  employed  by  French  fishing 
vessels.'* 

And  then,  Sir,  it  goes  on  to  discuss  the  question  of  regulation,  with 
which  I  have  already  dealt  fully. 

The  only  other  document  in  this  connection  I  think  is  at  p.  609, 
where  Mr.  Whitelaw  Reid,  writing  to  Sir  Edward  Grey,  says  in 
the  fourth  paragraph : — 

"  Without  dwelling  on  minor  points,  on  which  we  would  certainly 
make  every  effort  to  meet  your  views,  I  may  briefl}^  say  that  in  our 
opinion,  sustained  by  the  observations  of  those  best  qualified  to  judge, 
the  surrender  of  the  right  to  hire  local  fishermen,  who  eagerly  seek 
to  have  us  employ  them,  and  the  surrender  at  the  same  time  of  the 
use  of  purse  seines  and  of  fishing  on  Sunday  would,  under  existing 
circumstances,  render  the  Treaty  stipulation  worthless  to  us." 

The  question,  and  the  practical  question,  out  of  which  all  this  dis- 
cussion arose,  was  the  claim  to  hire  Newfoundlanders,  and  I  shall,  in 
dealing  with  the  question,  submit  to  the  Court  that  it  must  be  dealt 
with  in  both  its  aspects,  the  broader  aspect  on  which  I  propose  first 
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to  argue,  and  secondly  the  aspect  in  which  it  bears  on  the  question, 
whether  the  right  exists,  as  stated  in  the  question,  with  reference  to 
Newfoundlanders  who  are  prohibited  by  their  local  law  from  taking 
such  service.  In  other  words,  whether  a  Newfoundland  law  forbid- 
ding such  service  is  any  infraction  of  the  treaty ;  and  I  shall  certainly 
submit  that  it  is  not. 

Now,  Mr.  President,  the  view  of  the  United  States,  as  put  forward, 
as  to  the  nature  of  the  questions  is  that  that  second  branch,  which  is 
really  the  dominant  feature  in  the  question,  should  not  be  dealt  with 
at  all. 

Would  the  Court  look  at  p.  51,  and  following  pages,  of  the  British 
Case.  From  p.  61  to  p.  59  is  the  Argument  submitted  by  the  British 
Government  on  this  second  question. 

At  the  bottom  of  p.  58,  after  putting  forward  the  contention  of  His 
Majesty's  Government  on  the  general  question,  the  case  proceeds  thus 
(No.  12)  :— 

"But,  apart  from  the  general  question  as  to  the  employment  of 
foreigners,  it  is  submitted  that  the  right  of  the  British  and  Colonial 
Legislatures  to  prevent  the  employment  of  British  subjects  by  Ameri- 
cans upon  these  fisheries  is  absolutely  indisputable.  The  inhabitants 
of  Newfoundland,  or  of  any  British  colony,  are  subject  to  the  legisla- 
tion of  that  colony,  and  of  the  Imperial  Parliament.  It  is  within 
the  competency  of  tne  Legislature  to  which  they  are  subject  to  forbid 
them  to  engage  in  any  such  industry.  The  Treaty  contains  no  ex- 
pressions from  which  it  can  be  inferred  that  His  Majesty's  Govern- 
ment parted  with  its  control  over  its  own  subjects.  The  United 
States  appear  to  contend  that  inhabitants  of  Newfoundland,  for 
example,  may  disregard  any  enactments  of  the  Colonial  Legislature 
prohioiting  their  taking  employment  in  American  fishing- vessels,  and 
that  any  such  prohibition  is  a  breach  of  the  Treaty.  His  Majesty's 
Government  refrains  at  this  stage  from  any  detailed  discussion  of  this 
contention.  Although  it  has  been  advanced  in  the  course  of  the  cor- 
respondence to  which  reference  lias  been  made,  it  is  difficult  to  antici- 
Sate  on  what  grounds  such  contention  can  be  supported,  and  His 
iajesty's  Government  therefore  will  reserve  further  discussion  of  the 
point  until  they  are  in  possession  of  the  Case  of  the  United 
States." 

226  And  then  the  conclusion  is  this : — 

"For  these  reasons  His  Majesty's  Government  contends: — 
"(1.)  That  article  one  means  what  in  terms  it  says,  and  that  it  con- 
fers the  liberty  to  take  fish  on  the  inhabitants  of  the  United  States, 
and  not  on  the  inhabitants  of  other  countries. 

"(^2.)  That  the  Colonial  legislatures  and  the  Imperial  Parliament 
retain  the  power  of  prohibiting  any  of  His  Majesty's  subjects  from 
engaging  as  fishermen  in  American  vessels,  and  that  the  exercise  of 
this  power  is  in  no  way  inconsistent  with  the  treaty." 

Now,  Mr.  President,  the  United  States  Counter-Case  at  pp.  46  and 
46  seeks  to  give  the  go-by  to  that  second  aspect  of  this  question 
altogether.    May  I  just  call  attention  to  the  terms  in  which  they  put 
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their  contention?    Below  the  middle  of  p.  45  of  the  Counter-Case 
of  the  United  States  there  occurs  this  passage : — 

"  It  is  evident  therefore  that  this  Question  "  (that  is  (question  No.  2) 
'^asks  simply  whether  or  not  the  treaty  permits  the  inhabitants  of 
the  United  States  to  employ  as  members  of  the  fishing  crews  of  their 
vessels  on  the  treaty  coasts  persons  of  other  nationalities  irho  are 
not  inhabitants  of  the  United  States.  The  British  Case,  however, 
brings  up  for  discussion  in  connection  with  this  question  the  further 
question  of  whether  under  this  Treaty  Great  Britain  parted  with 
its  control  over  its  own  subjects,  which  the  United  States  regards  as 
wholly  outside  of  the  scope  and  meaning  of  Question  2. 

"  Referring  to  this  new  question  the  British  Case  says : 

" '  But,  apart  from  the  general  question  as  to  the  employment  of 
foreigners,  it  is  submitted  that  the  right  of  the  British  and  Colonial 
Legislatures  to  prevent  the  employment  of  British  subjects  by  Ameri- 
cans upon  these  fisheries  is  absolutely  indisputable.' 

"And,  after  stating  the  British  position  on  this  point  and  reserv- 
ing '  further  discussion  of  the  point  until  they  are  in  possession  of 
the  Case  of  the  United  States '  the  British  Case  concludes  with  the 
contention — 

" '  That  the  Colonial  legislatures  and  the  Imperial  Parliament 
retain  the  power  of  prohibiting  any  of  His  Majesty's  subjects  from 
engaging  as  fishermen  in  American  vessels,  and  that  the  exercise  of 
this  power  is  in  no  way  inconsistent  with  the  treaty.' 

"This  contention,  it  will  be  observed,  relates  solely  to  the  effect 
of  the  treaty  upon  the  observance  of  British  laws  by  British  subjects 
whereas  Question  2,  as  shown  above,  according  to  the  understanding 
of  it  accepted  by  both  governments,  asks  merely  whether  the  treaty 
permits  the  inhabitants  of  the  United  States  to  employ  persons  not 
inhabitants  of  the  United  States  for  fishing  purposes  in  treaty  waters. 
The  Question  certainly  does  not  ask  whether  there  is  anything  in 
the  treaty  requiring  or  authorizing  British  subjects  to  engage  them- 
selves as  members  of  the  fishing  crews  of  the  inhabitants  of  the 
United  States,  if  they  are  prohibited  or  even  if  thev  are  not  pro- 
hibited from  so  doing  by  British  laws,  which  is  all  that  is  involved 
in  the  British  contention  above  set  forth.  The  United  States,  there- 
fore, does  not  regard  this  contention  of  Great  Britain  as  within  the 
scope  and  meaning  of  the  question  submitted  for  the  decision  of  the 
Tribunal." 

Now,  Sir,  I  submit  with  regard  to  that  passage  that  it  is  impos- 
sible to  answer  this  question  without  dealing  with  the  real  case  on 
which  the  question  turns,  and  with  reference  to  which  the  question 
has  been  stated.  The  question  is,  whether  the  inhabitants  of  the 
United  States  have  a  right  to  employ  in  their  crews  persons  not 
inhabitants  of  the  United  States. 

The  desire  of  the  United  States  is  that  an  answer  should  be  re- 
turned to  that  question,  merely  in  the  abstract  and  in  the  general. 

I  submit  it  is  impossible  to  answer  the  question  in  that  way,  for 
this  reason:  That  the  important  class  of  persons  not  inhabitants  of 
the  United  States  with  reference  to  whom  the  question  arises  are  the 
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people  of  Newfoundland,  and  the  question  is,  the  real  practical  ques- 
tion is,  whether  it  is  an  infraction  of  the  treaty  for  the  legislature  of 
Newfoundland  to  prevent  such  persons  from  engaging  themselves 
with  American  crews.  The  question  cannot  be  dealt  with  if  that 
aspect  of  the  case  is  ignored.  It  would  be  dealing  with  the  question 
purely  in  a  general  way,  and  ignoring  its  one  practical  and  important 
aspect.  The  question  could  not  be  answered,  as  the  United  States 
desire,  in  the  affirmative,  with  regard  to  Newfoundlanders,  who  are 
the  important  class  with  regard  to  which  this  question  arises,  without 
dealing  with  the  question,  whether  the  treaty  gives  the  United  States 
the  right  to  require  that  they  shall  not  be  prevented  from  taking 
such  service. 

The  point  appears  with  equal  clearness  in  the  Argument  of  the 
United  States  at  pp.  87  and  88.  They  say  this  in  their  printed  Argu- 
ment at  the  middle  of  p.  87: — 

"  Question  Two  involves  only  the  construction  of  the  lan^age  of 
the  treaty,  and  nothing  outside  the  treaty  and  the'  sources  of  informa- 
tion proper  to  aid  in  its  construction  is  presented  to  this  Tribunal 
for  its  consideration  by  this  Question.    The  attempt,  therefore,  of  the 

British  Case  to  present  an  entirely  new  question,  namely, 
227      whether  the  United   States  may  employ  subjects  of  Great 

Britain  as  members  of  the  crews  of  fishing  vessels  contraiy  to  the 
statutory  provisions  of  Newfoundland,  is  entirely  beside  and  outside 
the  Question  submitted.  The  Question  submitted  is  the  br^^ad  one, 
whether  persons  not  inhabitants  of  the  United  States  may  be  em- 
ployed on  American  fishing  vessels,  not  whether  British  subjects  may 
be  so  employed  contrary  to  the  British  laws.  The  Question,  as  before 
stated,  arises  directly  on  the  treaty  and  is  to  be  answered  by  the 
treaty." 

I  agree  to  that,  but  the  question  that  arises  on  the  treaty,  and  the 
practical  question  with  regard  to  this  matter  is:  Does  the  treaty 
entitle  the  United  States  to  say  that  no  law  should  be  passed  by 
Newfoundland  preventing  Newfoundlanders  from  engaging  in  United 
States  fishing  vessels.  I  submit  that  the  question  cannot  possibly  be 
answered  in  the  affirmative  if  the  Court  is  of  opinion,  as  I  submit  is 
inevitable,  that  Newfoundlanders  may  lawiully,  without  any  in- 
fraction of  the  treaty,  be  forbidden  to  engage  on  American  vessels: — 

"  The  Question,  as  before  stated,  arises  directly  on  the  treaty  and 
is  to  be  answered  by  the  treaty.  The  extraneous  question  suggested 
by  Great  Britain  imports  into  the  case  a  new  and  additional  element 
and  one  foreign  to  the  treaty,  namely,  the  laws  and  the  effect  of  the 
laws  of  Great  Britain.  The  tinited  States  submits,  quoting  from  its 
Counter  Case,  that  'the  Question'  certainly  does  not  ask  whether 
there  is  anything  in  the  treaty  requiring  or  authorizing  British  sub- 
jects to  engage  themselves  as  members  of  the  fishing  crews  of  the 
inhabitant*  of  the  United  States  if  they  are  prohibited,  or  even  if 
they  are  not  prohibited,  from  so  doing  by  British  laws,  which  is  all 
that  is  involve4  in  the  British  contention  above  set  forth. 
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There  is  a  suggestion  in  the  British  Case  that  the  United  States 
appears  to  contend  that  inhabitants  of  Newfoundland  may  take  em- 
plo^^ment  on  American  fishins;  vessels  and  that  any  prohibition 
against  their  doin^  so  is  a  breacn  of  the  treaty.  In  reply  to  this  sug- 
gestion it  is  sufficient  to  say  that,  whatever  the  views  of  the  United 
States  may  be  upon  the  subject,  no  such  contention  is  presented  by 
it  in  this  case,  because  it  is  not  embraced  within  the  submission  bj 
which  the  Tribunal  is  bound.  The  question  is  not  in  the  case,  and  is 
only  suggested  in  the  British  Case  as  a  possible  contention  of  the 
United  States,  and  there  is,  therefore,  no  occasion  to  discuss  it  in  this 
argument." 

I  venture  entirely  to  diflfer  from  that  contention. 

The  question  is  one  that  has  been  argued  in  that  way  on  behalf  of 
the  United  States  in  the  correspondence,  and  in  answering  a  question 
of  this  kind,  whether  they  are  entitled  to  employ  persons  not  inhabit- 
ants, the  Court  cannot  possibly  say,  I  most  respectfully  submit,  that 
they  are  so  entitled,  without  adding  the  qualification,  that  New- 
foundland laws  may  prevent  Newfoundlanders  from  taking  such 
service,  and  that  such  a  law  is  no  breach  of  the  treaty ;  the  question 
necessarily  involves  that,  and  it  is  the  one  important  practical  aspect 
of  this  question. 

Now,  Sir,  having  said  so  much  in  regard  to  the  sense  in  which  the 
question  is  to  be  read,  I  shall  submit  very  shortly  my  contention  on 
the  question,  both  on  its  general  and  on  its  practical  aspects — the 
first  and  the  second  questions  which  are  stated  at  pp.  58  and  59  of 
the  British  Case. 

Now  with  regard  to  the  general  question,  as  to  whether  the  treaty 
contemplates  the  taking  of  fish  by  any  persons  who  are  not  inhabit- 
ants of  the  United  States.  I  have  already  called  attention  to  the 
fact  that  the  treaty  confers  that  liberty  upon  "  inhabitants  of  the 
United  States"  and  "American  fishermen."  Both  terms  are  used. 
In  like  manner  the  treaty  gives  the  right  to  dry  and  cure  to  Ameri- 
can fishermen. 

May  I  call  the  attention  of  the  Court  to  the  use  of  that  expression 
in  both  the  treaties  of  1783  and  1818? 

In  the  treaty  of  1783,  at  p.  13  of  the  British  Case  Appendix,  after 
dealing  with  the  people  of  the  United  States  continuing  to  enjoy 
unmolested  the  right  to  take  fish  on  the  Grand  Bank,  and  so  on, 
and — 

"  that  the  inhabitants  of  the  United  States  shall  have  liberty  to  take 
fish  of  every  kind  "-r — 

on  the  coast  of  Newfoundland  and  other  British  possessions,  it  goes 
on  to  provide — 

"  that  the  American  fishermen  shall  have  liberty  to  dry  and  cure  fish 
in  any  of  the  unsettled  bays," 

And  so  on. 
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And,  in  the  treaty  of  1818  you  have  the  same  variation  of  expres- 
sion after  the  use  of  "  the  inhabitants  of  the  United  States  "  in  the 
earlier  part  of  the  section,  the  proviso  to  the  renunciatory  clause 
which  runs  thus : — 

^^  Provided  however  that  the  American  fishermen  shall  be  admitted 
to  enter  such  bays  or  harbors  for  the  purpose  of  shelter." 

And  so  on. 

228  "  The  American  fishermen  "  is  an  expression  which  is  obvi- 

ously used  as  synonymous  with  those  who  are  contemplated  as 
fishing  under  the  liberty  given  to  the  inhabitants  of  the  United 
States.  "The  American  fishermen"  is  an  expression  which  could 
not,  I  submit,  possibly  be  applied  to  the  American  capitalist  residing 
in  New  York  and  employing  other  persons  to  fish  for  him  upon  the 
treaty  coasts.  "The  American  fishermen"  must  mean  the  persons 
who  are  actually  engaged  in  the  manual  operations  of  the  fishery. 
And  when  you  find  that  the  language  of  the  treaty  is  such  that  some- 
times the  phrase  "inhabitants  of  the  United  States"  is  used,  and 
sometimes  the  phrase  "American  fishermen,"  then  I  submit  to  the 
Court  that  the  language  clearly  shows  that  the  persons  engaged  in 
taking  the  fish,  and  therefore  the  persons  who  are  entitled  under  this 
proviso  to  the  renunciatory  clause  to  enter  for  the  purposes  of  shelter, 
are  inhabitants  of  the  United  States.  The  phrase  "American  fisher- 
men" cannot  possibly  denote  a  rich  man  resident  in  America  who 
employs  foreigners  to  fish  for  him  on  the  coasts  of  Newfoundland. 
He  does  not,  as  an  American  fisherman,  enter  the  bays  for  the  purpose 
of  shelter  or  repairs.  Those  who  enter  are  the  fishermen  actually 
engaged,  and  these  fishermen  must,  I  submit,  on  the  language  of  the 
treaty,  be  inhabitants  of  the  United  States.  It  is  a  case  in  which 
the  liberty  conceded  must  be  construed  according  to  the  language  of 
the  treaty,  and  if  there  were  any  doubt  upon  the  point  it  would  be 
construed  so  as  not  to  make  the  servitude,  if  so  it  be  called,  heavier 
than  it  need  be.  The  rule  as  to  construing  in  favour  of  the  servient 
state,  which  was  dwelt  upon  on  Tuesday  would  have  its  full  applica- 
tion in  this  respect.  And  the  same  language  will  be  found  in  the 
treaties  of  1854  and  1871.  If  the  Court  would  look  at  the  treaty  of 
1854,  the  earlier  words  of  article  1  indicate  that  it  is  only  to  United 
States  fishermen  that  this  right  is  given.  I  read  from  p.  36  of  the 
Appendix  to  the  British  Case  (article  1,  treaty  of  1854) : — 

"  It  is  agreed  by  the  high  contracting  parties  that  in  addition  to 
the  libertv  secured  to  the  United  States  fishermen  by  the  above- 
mentioned  convention  of  October  20,  1818,  of  taking,  curing,  and 
drying  fish  on  certain  coasts  of  the  British  North  American  Colonies 
therein  defined,  the  inhabitants  of  the  United  States  shall  have,  in 
common  with  the  subjects  of  Her  Britannic  Majesty,  the  liberty  to 
take  fish  " — 
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upon  all  the  British  possessions  which  are  defined  in  that  article.  So 
that  the  right  conferred  on  the  inhabitants  of  the  United  States  of 
taking  fish,  in  the  treaty  of  1818,  is  referred  to  as  a  matter  of  course 
in  the  treaty  of  1854  as  a  liberty  secured  to  the  United  States  fisher- 
men. 

I  submit  that  it  is  impossible,  in  the  ordinary  use  of  language,  to 
consider  that  as  covering  the  case  of  an  American  capitalist  who 
never  leaves  the  mainland  in  the  United  States,  but  employs  for- 
eigners as  his  servants  to  fish  for  him  on  the  coasts  of  the  British 
possessions.  I  submit  to  the  Court  that  that  is  entirely  beyond  the 
scope  of  the  treaty  of  1818,  as  shown  by  its  own  language,  and  by 
the  reference  to  it  in  this  treaty  of  1854,  as  giving  the  liberty  only  to 
American  fishermen. 

So  in  the  treaty  of  1871,  at  p.  39,  the  liberty  conferred  by  the  treaty 
of  1818  is  spoken  of  as  a  liberty  secured  to  the  United  States  fisher- 
men. Now,  what  was  one  object  of  the  treaty  of  1818,  and  of  the 
treaty  of  1783 — because  the  two  treaties  are  a  good  deal  connected? 
May  I  call  the  attention  of  the  Court  to  the  way  in  which  this  sub- 
ject was  dealt  with,  in  a  passage  which  will  be  found  on  p.  65  of  the 
British  Appendix?  It  is  a  letter  from  Mr.  Adams  to  Mr.  Monroe  of 
the  19th  September,  1815,  which  begins  at  the  bottom  of  p.  64,  and 
to  which  I  have  had  occasion  to  refer  in  another  connection.  The 
passage  I  am  going  to  read  begins  three  lines  from  the  bottom  of  p. 
65,  and  runs  over  the  first  ten  lines  of  p.  66 : — 

"  The  subject  was  viewed  by  my  countrymen  as  highly  important, 
and  I  was  anxious  to  omit  no  enort  which  might  possibly  have  an 
influence  in  promoting  friendly  sentiments  between  the  two  nations, 
or  in  guarding  against  the  excitement  of  others.  These  fisheries 
afforded  the  means  of  subsistence  to  multitudes  of  people  who  were 
destitute  of  any  other;  they  also  afforded  the  means  of  remittance 
to  Great  Britain  in  payment  for  articles  of  her  manufactures  ex- 
ported to  America.  It  was  well  understood  to  be  the  policy  of  Great 
Britain  that  no  unnecessary  stimulus  should  be  ^ven  to  the  manu- 
factures in  the  United  States,  which  would  diminish  the  importation 
of  those  from  Great  Britain.  But,  by  depriving  the  fishermen  of 
the  United  States  of  this  source  of  subsistence,  the  result  must  be  to 
throw  them  back  upon  the  country,  and  drive  them  to  the  resort  of 
manufacturing  for  themselves;  while,  on  the  other  hand,  it  would 
cut  off  the  means  of  making  remittances  in  payment  for  the  manu- 
factures of  Great  Britain." 

There  is  a  mixture  of  motives  there  presented  by  Mr.  Adams.  He 
urges  the  claims  of  a  multitude  of  people  who  were  destitute  of  any 

other  means  of  subsistance.  But  then  he  goes  on  to  say  that  if 
229      the  fishermen  of  the  United  States  were  deprived  of  this  source 

of  subsistence  they  might  be  thrown  into  manufactures,  with 
the  result  of  competing  with  the  British  manufactures,  of  which 
otherwise  they  would  be  the  purchasers.    But  although  both  motives 
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are  presented,  the  fact  remains — and  is  the  dominant  note  of  this 
passage — that  he  is  claiming  this  privilege  for  the  fishermen  of  the 
United  States  of  America.  And  this  passage,  the  Court  will  not 
forget,  states  what  he  urged  upon  Lord  Bathurst  when  the  matter 
was  under  discussion  in  1815,  with  a  view  to  a  fresh  grant  of  the 
liberty  of  fishing  to  these  persons.  The  same  note  is  struck  on  pp. 
08  and  69  in  the  same  volume,  in  a  passage  at  the  end  of  a  letter 
from  Mr.  Adams  to  Lord  Bathurst  himself.  I  am  reading  from  the 
bottom  of  p.  68,  five  lines  from  the  bottom  of  the  page : — 

"  In  the  interview  with  which  your  Lordship  recently  favoured  me, 
I  suggested  several  other  considerations,  with  the  hope  of  convincing 
your  Lordship  that,  independent  of  the  question  of  rigorous  right,  it 
would  conduce  to  the  substantial  interests  of  Great  Britain  herself, 
as  well  as  to  the  observance  of  those  principles  of  benevolence  and 
humanity  which  it  is  the  highest  glory  of  a  great  and  powerful 
nation  to  respect,  to  leave  to  the  American  fishermen  the  participation 
of  those  benefits  which  the  boimty  of  nature  has  thus  spread  before 
them ;  which  are  so  necessary  to  their  comfort  and  subsistence ;  which 
they  have  constantly  enjoyed  hitherto;  and  which,  far  from  operat- 
ing as  an  injury  to  Great  Britain,  had  the  ultimate  result  of  pouring 
into  her  lap  a  great  portion  of  the  profits  of  their  hardy  and  laborious 
industry;  that  these  fisheries  afforded  the  means  of  subsistence  to  a 
numerous  class  of  people  in  the  United  States,  whose  habit  of  life 
had  been  fashioned  to  no  other  occupation,  and  whose  fortunes  had 
allotted  them  no  other  possession;  that  to  another,  and,  perhaps, 
equally  numerous  class  of  our  citizens,  they  afforded  the  means  oi 
remittance  and  payment  for  the  productions  of  British  industry  and 
ingenuity,  imported  from  the  manufactures  of  this  United  King- 
dom; that,  by  the  common  and  received  usages  among  civilised  na- 
tions, fishermen  were  among  those  classes  of  human  society  whose 
occupations,  contributing  to  the  general  benefit  and  welfare  of  the 
species,  were  entitled  to  a  more  than  ordinary  share  of  protection; 
that  it  was  usual  to  spare  and  exempt  them  even  from  the  most  exas- 
perated conflicts  of  national  hostility ;  that  this  nation  had,  for  ages, 
permitted  the  fishermen  of  another  country  to  frequent  and  fish  upon 
the  coasts  of  this  island,  without  interrupting  them,  even  in  times  of 
ordinary  war;  that  the  resort  of  American  fishermen  to  the  barren, 
uninhabited,  and,  for  the  great  part,  uninhabitable  rocks  on  the 
coasts  of  Nova  Scotia,  the  Gulf  of  St.  Lawrence^  and  Labrador,  to 
use  them  occasionally  for  the  only  purposes  of  utilitj  of  which  they 
are  susceptible,  if  it  must,  in  its  nature,  subject  British  fishermen  on 
the  same  coasts  to  the  partial  inconvenience  of  a  fair  competition, 
yet  produces,  in  its  result,  advantages  to  other  British  interests 
equally  entitled  to  the  regard  and  fostering  care  of  their  Sovereign. 
By  attributing  to  motives  derived  from  such  sources  as  these  the  rec- 
ognition of  these  liberties  by  His  Majesty's  Government  in  the  treaty 
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There  you  have  again,  stated  in  very  forcible  language  by  Mr. 
Adams,  the  way  in  which  he  urged  upon  Lord  Bathurst  the  difficul- 
ties of  this  large  and  deserving  class  of  American  fishermen,  as  he 
calls  them  throughout  this  passage. 

Now,  Mr.  President,  the  Argument  of  the  United  States  rather 
relieves  this  discussion,  by  a  reference  which  is  made  on  p.  90  to  cer- 
tain English  authorities.  There  is  a  lighter  touch  about  this  passage 
than  about  most  of  those  with  which  we  have  been  concerned.  It  is 
a  paragraph  at  the  middle  of  the  page,  and  runs  thus : — 

"  By  the  municipal  law  common  to  the  two  countries,  if  a  fishery 
ri^ht  is  one  of  profit  and  not  of  pleasure,  it  carries  with  it  the  right 
ofexercise  by  a  master  and  his  servants.  If  of  pleasure  alone,  it  can 
be  exercised  only  by  the  master." 

For  that,  in  the  note,  is  cited  the  Duchess  of  Norfolk's  case,  in  the 
Year  Book  of  Henry  VII,  and  the  case  of  Wickham  v.  Hawker,  in 
7  Mees.  &  W.,  which  was  not  decided  until  many  years  after  the 
treaty  of  1818  was  negotiated  and  pa&sed. 

May  I  just  call  the  attention  of  the  Court  to  what  this  authority 
is,  which  is  gravely  invoked  to  help  in  the  construction  of  the  treaty 
of  1818?  It  was  a  case  before  Baron  Parke,  in  the  forties,  I  think, 
the  last  century,  where  the  question  arose  how  a  certain  licence  to 
hunt  was  to  be  constinied.  It  was  in  1840,  and  is  the  case  of  Wickham 
V.  Hawker,  to  be  found  in  7  Meeson  and  Welsby,  Exchequer  Reports, 
at  p.  63.  I  do  not  know  whether  the  Court  has  copies  of  the  judg- 
ment in  this  case. 

Sir  Charles  Fitzpatrick:  I  thought  it  was  in  the  Counter-Case, 
but  I  understand  it  is  not. 

Sir  Robert  Finlay  :  I  do  not  think  it  is.  The  book  has  been  sent 
for,  and  will  be  here  directly;  but  I  have  got  the  judgment  extracted, 
and  I  will  just  read  it  to  the  Court,  to  see  how  far  afield  this  argu- 
ment has  gone  on  the  question  of  the  construction  of  this  treaty. 
This  is  the  head-note : — 

230  "  By  deed,  A.  and  B.  conveyed  to  D.  and  his  heirs  certain 

lands,  excepting  and  reserving  to  A.  B.  and  C,  their  heirs  and 
assigns,  liberty  to  come  into  and  upon  the  lands,  and  there  to  hawk, 
hunt,  fish,  and  fowl: — Held^  that  this  was  not  in  law  a  reservation 
properly  so  called,  but  a  new  grant  by  D.  (who  executed  the  deed), 
of  tne  liberty  therein  mentioned ;  and  therefore  that  it  might  enure 
in  favour  of  C.  and  his  heirs,  although  he  was  not  a  party  to  the  deed. 
"A  grant  to  a  person,  his  heirs  and  assigns^  '  of  free  liberty,  with 


388  KOBTH  ATLANTIC  COAST  FISHEBIES  ARBITRATION. 

The  judgment  was  delivered  by  Baron  Parke,  and  he  cites  the 
Duchess  of  Norfolk's  case.    He  says:  — 

'^The  authorities  upon  this  subject  take  this  distinction:  that  if 
there  be  a  personal  license  of  pleasure^  it  extends  only  to  the  indi- 
vidual, and  it  cannot  be  exercised  with  or  by  servants;  but  if  there  is 
a  license  of  profit^  and  not  for  pleasure,  it  may.  This  will  be  found 
so  laid  down  in  the  case  of  The  Duchess  of  Norfolk  v.  Wiseman " 

In  the  Year  Books  of  Henry  VII — 

"  which  appears  to  be  the  leading  case  on  this  subject. 

^^The  Duchess  of  NorfoWs  case  was  this: — ^The  Duchess  brought  an 
action  for  chasing  in  her  park,  against  Wiseman  and  others.  They 
pleaded  that  the  Duchess  ncensed  the  Earl  of  Suffolk  to  hunt  at  his 
pleasure  in  the  park,  and  they  shewed,  at  the  time  of  the  trespass,  the 
Earl  came  into  the  park,  and  the  defendants  with  him,  to  hunt ;  and 
it  was  moved  that  tne  plea  was  bad,  for  by  the  license  given  to  the 
Earl,  which  was  only  for  pleasure  and  extended  only  to  him,  and  no 
other  could  justify  by  that  license ;  for  if  I  give  license  to  a  man  to  eat 
with  me,  none  of  his  servants  can  justify  the  entry  into  my  house  by 
reason  of  that  license,  for  it  is  a  license  of  pleasure;  and  so  if  I  give 
leave  for  another  to  go  at  his  pleasure  into  my  orchard,  none  or  his 
servants  can  justify  by  that  license;  but  if  it  is  a  license  of  profit, 
and  not  of  pleasure,  it  is  otherwise;  for  if  one  give  leave  to  me  to 
carry  over  his  land  with  my  cart,  my  servants  can  justify  by  his 
license ;  and  so  if  one  gives  me  license  to  have  a  tree  in  his  wooa,  my 
servants  may  justify  the  cutting  of  the  wood,  and  the  entry,  for  I  shall 
have  profit  by  that:  and  so  was  the  opinion  of  the  Court:  and  then 
the  defendants  said  the  Duchess  gave  license  to  the  Earl  to  hunt,  kill, 
and  take  with  him  the  deer  at  his  pleasure,  and  then  they  said  that 
the  Earl  came  there  and  they  with  him,  and  by  his  command,  hunted 
and  took  away ;  and  that  was  held  good." 

Baron  Parke  goes  on  to  say : — 

"  This  case  is  cited,  with  others,  in  Manwood,  c.  18,  s.  3,  p.  107,  and 
the  result  is,  that^  if  there  be  a  personal  license  to  an  inaividual  to 
hunt  at  his  pleasure,  he  cannot  take  away  to  his  own  use  the  game 
killed,  or  go  with  servants,  still  less  send  servants  to  kill  for  him,  or 
assign  his  license  to  another:  but  if  the  person  is  meant  to  have  a 
property  in  the  game  which  he  kills,  it  is  otherwise;  and  therefore 
if  the  license  is  to  hunt,  kill,  and  carry  away,  he  may  hunt  with  serv- 
ants or  by  servants.  And  e  converso^  if  there  be  a  license  for  him 
and  his  servants  to  hunt,  '  by  these  words,  for  him  and  his  servants, 
shall  be  understood  a  license  of  profit ;  for  these  words  imply  that  the 
grantee  hath  a  property  in  the  things  hunted,  because  that  by  such  a 
license  the  grantee  may  justify  for  his  servant  to  hunt,  which  is  more 
than  a  license  of  pleasure.' " 

And  then,  in  the  case  before  him,  Baron  Parke  went  on  to  decide 
that  the  liberties  to  hawk,  hunt,  fish,  and  fowl  granted  to  one,  his 
heirs  and  assigns— 

"  are  interests,  or  profits  a  prendre,  and  may  be  exercised  by  servants 
in  the  absence  of  the  master ;  and  rurther,  we  think  that  the  addition 
'  with  servants  or  otherwise  '  does  not  limit  the  privilege,  and  exclude 
the  exercise  of  it  by  servants." 
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I  almost  apologise,  Mr.  President,  for  referring  to  this  case.  The 
question,  in  every  case  of  that  kind  must  be  what  is  the  grant.  If  a 
grant  is  to  a  man  to  fish  in  your  water  or  to  shoot  on  your  land,  it 
depends  entirely  on  the  terms  of  the  instrument  whether  it  is  a  grant 
to  him  to  fish  himself  or  not ;  and  in  the  ordinary  case  of  a  grant  to 
A.  B.  to  fish  in  your  waters  or  shoot  on  your  land,  of  course  it  is  a 
grant  to  him  of  the  right  to  fish,  himself,  or  to  shoot,  himself. 

The  construction  of  the  treaty  arranged  in  1818  cannot  in  the  re- 
motest degree  be  affected  either  by  the  doctrine  of  the  Year  Books 
as  to  the  hunting  of  deer,  a  doctrine  of  which,  I  venture  to  say,  not 
one  of  the  negotiators  on  either  side  had  ever  heard,  or  would  have 
understood  if  it  had  been  brought  before  him,  or  by  the  case  in  Mee- 
son  and  Welsby,  which  was  not  decided  until  twenty-two  years  after 
the  treaty  had  been  negotiated  and  concluded. 

I  pass  by  that  altogether,  and  I  am  content  to  say  that  the  refer- 
ence to  it  throws  really  not  the  slightest  light  upon  the  question  which 
the  Court  has  to  decide. 

Now,  Sir,  what  limitation  is  there?  What  is  the  class  of 
231  grantees?  There  is  no  other  limitation  except  that  they  are  to 
be  inhabitants  of  the  United  States  or  American  fishermen. 
According  to  the  American  view  there  is  no  limitation  at  all.  ,It 
would  be  open  to  any  capitalist  or  capitalists  in  America  to  employ 
any  number  of  foreigners  to  fish  upon  the  coasts  of  the  British  pos- 
sessions, and  that  might  be  carried  on  to  any  extent,  only  limited 
by  the  amount  of  capital  which  was  available  in  America  for  the  pur- 
pose of  the  employment  of  persons  so  to  fish. 

I  submit.  Sir,  that  that  is  not  a  reasonable  reading  of  this  treaty. 
This  treaty  contains  in  itself  the  limitation  of  the  persons  to  whom 
the  grant  is  made,  and  the  persons  who  are  to  exercise  it  must  be 
American  fishermen.  Of  course  in  one  sense  it  is  perfectly  true  that 
a  man  does  that  which  he  does  by  others;  and  if  a  man  employs 
servants  to  do  a  particular  act  he  may  be  said  to  do  it  through  them. 
That  is  a  maxim  of  law  which  would  not  be  contested.  But  the  point 
here  is  that  the  license  is  granted  only  to  the  inhabitants  of  the  United 
States  or  only  to  American  fishermen,  and  whether  or  not  the  person 
employing  the  actual  fishermen  takes  fish  through  them  is,  for  this 
purpose,  immaterial. 

Most  certainly  the  men  who  do  the  manual  act  take  the  fish.  They 
most  certainly  are  taking  the  fish,  and  if  the  license  is  a  license  to  a 
certain  class,  to  a  defined  class,  and  the  persons  taking  the  fish  do 
not  belong  to  that  class,  then  I  submit  that  the  grant  is  exceeded. 
The  grant  is  intended  to  limit  the  class  by  whom  it  may  be  enjoyed, 
and  it  limits  it  in  one  way,  and  in  one  way  only,  by  the  definition  to 
which  I  have  referred. 

May  I  point  out  that  the  United  States  construction  on  this  head 
would  lead  to  the  very  evil  which  Mr.  Evarts  said  was  not  possible 
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under  the  treaty  as  it  stood.  May  I  refer  to  the  passage  on  p.  284 
of  the  Appendix  to  the  British  Case  ?  This  was  in  the  course  of  the 
Fortune  Bay  controversy,  and  the  passage  occurs  in  a  despatch  of 
the  17th  May,  1880,  being  a  report  to  the  President  on  the  occur- 
rences at  Fortune  Bay  by  Mr.  Evarts.  The  passage  I  refer  to  is  at 
the  bottom  of  p.  284,  and  is  this : — 

"This  being  the  subject  of  the  grant  and  this  the  title  and  posses- 
sion of  the  j^rantor,  what  is  the  Treaty  description  of  the  estate, 
right,  and  privilege  granted  to  the  United  States  for  the  enjoyment 
of  its  citizens?  The  text  of  the  Fishery  Articles  of  the  Treaty  of 
Washington  shows  that  there  was  no  limitation  whatever  upon  the 
grant,  except  that  the  estate,  right,  and  privilege  granted  were  to 
endure  but  for  a  term  of  years,  and  were  to  be  enjoyed  by  the  United 
States,  not  exclusively,  but  in  common  with  Great  Britain.  There 
was,  to  be  sure,  a  restriction  imposed  upon  both  countries  which  ex- 
cluded both  equally  from  extending  the  enjoyment  of  cither's  share 
of  the  common  fishery  beyond  the  '  inhabitants  of  the  United  States ' 
on  the  one  side,  and  '  Her  Britannic  Majesty's  subjects'  on  the  other, 
thus  disabling  either  Government  from  impairing  the  share  of  the 
other  by  introducing  foreign  fishermen  into  the  common  fishery. 
But  this  feature  in  tne  grant  has  no  significance  in  the  measure  of 
the  concession  as  now  disputed  by  Great  Britain  and  contended  for 
by  the  United  States." 

I  submit.  Sir,  that  if  the  construction  of  the  United  States  were 
adopted  it  would  open  the  door  to  precisely  the  evil  which  Mr.  Evarts 
said  was  inadmissible  under  the  terms  of  the  treaty. 

Other  treaties  are  referred  to  in  the  United  States  Argument  as 
illustrative  of  their  contention.  The  passage  will  be  found  at  pp. 
92  and  93.  They  refer,  just  below  the  middle  of  p.  92  to  the  treaty 
of  1794,  the  Jay  treaty,  which  provided : — 

"  That  the  citizens  of  the  said  United  States  may  freely  carry  on  a 
trade  between  the  said  territories  [the  East  Indies]  and  the  said 
United  States  in  all  articles  of  which  the  importation  or  exportations 
respectively  to  or  from  the  said  territories,  shall  not  be  entirely 
prohibited." 

That  will  be  found  at  p.  20  of  the  Appendix. to  the  British  Case. 
It  is  a  treaty  which  has  been  more  than  once  referred  to  in  the  course 
of  the  Argument.    It  is  article  13. 

Then  the  argument  goes  on  to  comment  on  that,  in  this  way : — 

"  Nobody  has  ever  suggested,  with  reference  to  this  provision,  that 
the  right  which  is  secured  of  carrying  on  trade,  in  all  the  manifold 
shapes  and  forms  which  it  might  assume,  was  to  be  confined  to  citi- 
zens of  the  United  States  alone,  and  that  they  were  debarred  the  right 
to  employ  persons  of  any  nationality  to  assist  them  in  cariying  it  on." 

Then  they  refer  to  the  commercial  treaty  of  1815  between  the  two 
countricvS — p.  29  of  the  Appendix  to  the  British  Case.  This  is  the 
first  article  of  the  treaty,  at  p.  29.  I  will  read  from  the  American 
Argument : — 
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"  In  the  commercial  treaty  of  1815  between  the  two  countries,  it  was 
provided  that '  the  inhabitants  of  the  two  countries,  respectively, 
232      shall  have  liberty  freely  and  securely  to  come  with  their  shii>s 
and  cargoes  to  all  such  places,  ports  and  rivers  in  the  terri- 
tories aforesaid,  to  which  other  foreigners  are  permitted  to  come,' 
etc 

"  Would  it  ever  be  contended  that  this  mutual  privilege  was  con- 
fined in  its  every  form  and  manifestation  to  those  who  were  inhabit- 
ants of  the  two  countries,  and  that  they  must  man  their  ships  and 
handle  their  cargoes  with  none  but  inhabitants?  '^ 

Then,  they  refer  to  articles  26  and  28  of  the  treaty  of  1871.  These 
articles  are  printed  in  the  loose  sheet  annexed  to  p.  41  of  the  Appendix 
to  the  British  Case : — 

"Again,  in  the  mutual  privileges  secured  to  the  two  countries,  by 
Articles  26  and  28  of  the  treaty  of  1871,  to  navigate  certain  rivers 
and  lakes,  such  privileges  are  expressed  as  belonging  to  '  subjects  of 
Her  Britannic  Majesty  '  in  the  one  case,  and  to '  citizens  of  the  United 
States '  in  the  other." 

Article  26  provides  that  the  "navigation  of  the  River  St.  Law- 
rence .  .  .  shall  for  ever  remain  free  and  open  for  the  purposes  of 
conmierce  to  the  citizens  of  the  United  States  " ;  and  article  28  pro- 
vides that : — 

"  The  navigation  of  Lake  Michigan  shall  also,  for  the  term  of  years 
mentioned  in  Article  XXXIII  of  this  treaty,  be  free  and  open  for 
the  purposes  of  commerce  to  the  subjects  of  Her  Britannic  Majesty," 

Then  the  Argument  of  the  United  States  proceeds  (p.  93) : — 

"  It  would  be  unreasonable  to  contend  that  by  these  provisions  the 
privilege  of  the  citizens  and  subjects  of  the  two  countries,  respec- 
tively, to  navigate  such  rivers  and  lakes  was  intended  to  be  limited  as 
to  the  manner  and  the  instrumentalities  which  they  might  find  it 
convenient  and  profitable  to  emplov,  including  crews  of  any  nation- 
ality. Yet  such  contention  would  oe  no  more  unreasonable  than  the 
present  British  contention  that  the  treaty  of  1818  limits  the  inhabit- 
ants of  the  United  States,  in  carrying  on  the  fishery  granted  to  them, 
to  certain  prescribed  human  instrumentalities." 

May  I  point  out.  Sir,  the  two  cardinal  distinctions  between  such 
cases  as  these  and  such  a  case  as  the  present?  In  all  these  cases  there 
is  no  subject  to  be  enjoyed  which  is  consumed  in  the  act  of  enjoying; 
that  is  to  say,  it  is  not  a  grant  to  take  fish  the  taking  of  which  neces- 
sarily diminishes  the  fish  in  the  waters  at  the  time,  and  may,  if  there 
is  over-fishing,  ultimately  affect  the  continuance  of  the  stock  of  fish. 
The  right  to  trade  with  the  East  Indies,  the  right  to  take  their  ships 
and  cargoes  to  the  territories  of  the  two  reciprocally,  the  right  to 
navigate  certain  rivers  and  lakes,  is  a  right  which  does  not  involve 
any  consumption  of  any  article  which  is  the  subject  of  the  grant,  but 
where  you  are  dealing  with  the  concession  of  the  right  to  enjoy  the 
fisheries  in  comiDOn  with  British  subjects,  you  are  dealing  with  a 
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thing  which  may  be  affected  by  the  amount  of  the  enjoyment,  and 
unless  there  is  some  limit  in  the  grant,  the  subject  of  the  enjoyment 
itself  may  be  prejudicially  affected.  The  limit,  and  the  only  limit, 
which  can  be  suggested  is  that  it  is  only  the  inhabitants  of  the  United 
States,  in  other  words,  American  fishermen,  who  are  to  enjoy  this 
liberty.  Unless  that  limitation  is  there  it  is  altogether  unlimited. 
The  second  observation  that  I  wish  to  make  is  that  considerations, 
such  as  are  advanced  in  the  Argument  of  the  United  States 
with  reference  to  the  right  to  navigate  with  their  ships,  to  take 
cargoes  in  their  ships,  and  to  carry  on  trade  with  a  country, 
would  have  had  obviously  no  personal  significance  at  all,  but,  as 
soon  as  you  come  to  a  treaty  which  concedes  to  the  inhabitants  of 
one  country  the  right,  say,  to  reside  and  to  carry  on  business  in  the 
territories  of  another,  then,  I  submit,  it  is  clear  that  the  exercise  of 
that  right  could  not  be  deputed.  If  country  A  grants  to  country  B 
that  the  people  of  country  B  may  reside  and  carry  on  business  in 
country  A,  it  would  not  be  lawful  for  a  citizen  of  country  B  to  send 
into  country  A  a  citizen  or  subject  of  another  country  which  was  not 
entitled  to  such  privileges  in  country  A,  and  to  justify  keeping  him 
there  on  the  ground  that  he  was  acting  through  his  servant  as  a  citi- 
zen of  country  B,  exercising  the  treaty  privilege.  You  have  the 
personal  element  introduced  as  soon  as  you  provide  that  persons  of 
a  certain  class  may  enter  and  do  certain  things  within  the  territories 
of  the  other  party,  and  my  most  respectful  submission  to  the  Court 
on  both  of  these  grounds  is  that  there  is  no  analogy  whatever  between 
a  licence  to  trade  and  navigate  and  such  a  licence  as  that  which  is 
granted  in  the  present  case  for  them  to  come  and  fish. 

Then  it  is  said  in  the  Argument  of  the  United  States  that  they 
would  be  put  in  a  position  of  inequality  with  British  subjects,  who, 
on  board  their  vessels,  permit  foreigners.  With  regard  to  that,  of 
course,  British  subjects  are  in  their  own  waters.  The  question  is, 
what  the  extent  of  the  grant  to  the  people  of  the  United 
238  States  is,  and  I  will  not  repeat  what  I  have  said  as  to  the 
limitation  to  be  found  in  the  language  of  the  treaty.  On  these 
grounds,  I  submit  that,  even  if  the  question  is  looked  at  in  the  way 
in  which  the  United  States  desire,  and  is  limited  to  the  abstract 
question  of  the  right  to  employ  foreigners,  it  must  be  answered  in  the 
sense  contended  for  by  Great  Britain. 

But,  secondly,  I  most  respectfully  protest  against  the  invitation 
which  the  United  States  have  given  to  the  Tribunal  to  avoid  dealing 
with  this  question  in  its  one,  real,  practical  aspect — that  is,  whether 
the  treaty  gives  the  right  to  the  United  States  to  insist  that  they  are 
at  liberty  to  have  Newfoundlanders  to  man  their  vessels.  The  right 
of  Newfoundland  to  legislate  for  the  people  of  Newfoundland  is, 
I  submit,  absolutely  unquestioned,  and  there  is  not  a  word  in  the 
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treaty  which  in  any  way  trenches  upon  that  right  of  legislation.  In 
despatch  after  despatch  the  United  States  have  complained  of  the 
forbidding  of  Newfoundlanders  taking  service  with  the  American 
vessels.  That  has  nothing  to  do  with  the  treaty.  The  treaty  con- 
fers no  right  upon  them  in  that  respect,  and  the  law  of  Newfound- 
land, whatever  observations  may  be  made  upon  it,  as  have  been  made 
in  the  American  despatches,  is  certainly  not  open  to  the  observation 
that  it  is  beyond  the  powers  of  the  Legislature  of  Newfoundland, 
as  was  conceded  in  that  letter,  quoting  from  a  communication  re- 
ceived from  the  State  Departmoit  of  the  United  States,  p.  502,  which 
I  read  a  few  minutes  ago: — 

"The  State  Department  believes  that  Newfoundland  has  the  right 
to  prohibit  its  own  citizens  from  engaging  in  our  crews  unless  they 
are  inhabitants  of  the  United  States/' 

I  submit  that  it  is  impossible  to  answer  that  question  without  deal- 
ing with  that  case.    At  p.  607  Sir  Edward  Grey  says : — 

"  Whatever  may  be  the  correct  interpretation  of  the  Treaty  as  to 
the  employment  of  foreigners  generally  on  board  American  vessels, 
His  Majesty's  Government  do  not  suppose  that  the  United  States 
Government  lay  claim  to  withdraw  Newfoundlanders  from  the  juris- 
diction of  their  own  Government  so  as  to  entitle  them  to  fish  in  the 
employment  of  Americans  in  violation  of  Newfoundland  laws.  The 
United  States  Government  do  not,  His  Majesty's  Government  un- 
derstand, put  their  claim  higher  than  that  of  a  *  common'  fishery, 
and  such  an  arrangement  cannot  override  the  power  of  the  Colonial 
Legislature  to  enact  laws  binding  on  the  inhabitants  of  the  Colony." 

Now,  Sir,  nothing  is  contended  to  the  contrary  in  the  Argument  of 
the  United  States,  but  they  say  that  they  reserve  their  opinion  upon  the 
point.  I  say  the  question  arises  now,  and  that  they  have  not  argued 
it  because  it  is  impossible  to  argue  it.  They  cannot  say  that  there  is 
anything  in  the  treaty  which  renders  such  an  Act  of  Newfoundland 
an  infringement  of  the  treaty,  and  therefore  I  say  that  the  United 
States  have  no  ground  of  complaint  in  point  of  international  law. 
It  is  for  Newfoundland  to  regulate  its  own  subjects  and  there  is  no 
possible  ground  of  complaint  by  the  United  States  if  Newfoundland 
exerts  its  rights  in  that  respect.  On  these  grounds  I  ask  the  Court 
to  deal  with  the  question  in  both  the  aspects  put  on  p.  59  of  the 
British  Case  in  their  conclusion,  and  to  say,  first,  that  the  liberty  is 
one  conferred  on  the  inhabitants  of  the  United  States,  and  secondly, 
that  the  exercise  of  the  power  of  the  Newfoundland  Legislature  over 
its  own  subjects  is  in  no  way  inconsistent  with  the  treaty. 

Now,  I  am  glad  to  say  that  I  have  done  with  the  second  question, 
and  I  pass  on  to  deal  with  the  third.  The  third  question  is  closely 
connected  with  the  fourth,  and  I  think  it  probably  will  be  convenient 
that  both  should  be  argued  together.  I  will  just  call  the  attention 
of  the  Tribunal  to  their  terms,  and  I  should  propose  to  take  both 
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questions  together,  dealing  with  them,  first,  on  the  point  as  to  entry 
at  the  custom-house,  and,  secondly,  as  to  the  payment  of  light  or 
other  harbour  dues. 
Question  3  relates  to  the  treaty  coasts : — 

**  Can  the  exercise  by  the  inhabitants  of  the  United  States  of  the 
liberties  referred  to  in  the  said  Article  be  subjected,  without  the 
consent  of  the  United  States,  to  the  requirements  of  entry  or  report 
at  custom-houses  or  the  payment  of  light  or  harbour  or  other  dues, 
or  to  any  other  similar  requirement  or  condition  or  exaction  ? " 

Question  4  relates  to  the  non-treaty  coasts,  and  it  is  as  follows : — 

"  Under  the  provision  of  the  said  Article  that  the  American  fisher- 
men shall  be  admitted  to  enter  certain  bays  or  harbours  for  shelter, 
repairs,  wood,  or  water,  and  for  no  other  purpose  whatever,  but  that 
they  shall  be  under  such  restrictions  as  may  be  necessary  to  prevent 
their  taking,  drying,  or  curing  fish  therein  or  in  any  other 
234  manner  whatever  abusing  the  privileges  thereby  reserved  to 
them,  is  it  permissible  to  impose  restrictions  making  the  exer- 
cise of  such  privileges  conditional  upon  the  payment  of  light  or 
harbour  or  other  dues,  on  entering  or  reporting  at  custom-houses  or 
any  similar  conditions  ?  " 

The  Court  will  observe  that  there  is  a  slight  variation  in  the  form 
of  the  question  as  between  Questions  Nos.  3  and  4.  In  Question  No. 
4  it  is  put  thus : — Is  it  permissible  to  impose  restrictions  making  the 
exercise  of  such  privileges  conditional  upon  certain  things?  In 
Question  No.  3,  the  question  is  simply: — Can  the  exercise  of  the 
liberties  be  subjected  to  the  requirement  of  entry  or  report  at  cus- 
tom-houses, or  the  payment  of  light,  or  harbour,  or  other  dues? 
T  do  not  understand  that  any  substantial  difference  is  indicated  by 
the  different  way  of  putting  the  question.  In  each  case  I  understand 
the  question  to  mean  this: — Are  the  American  fishermen  subject  to 
the  obligation  to  report  at  the  custom-house  and  to  the  obligation 
to  pay  light  and  harbour  dues?  That  I  take  to  be  the  meaning  of 
the  question,  and  that  it  is  not  intended,  by  introducing  the  words 
as  to  the  exercise  of  the  privileges  being  conditional  on  their  doing 
these  things,  to  imply  any  difference  in  the  real  question  as  put  in 
No.  4  as  compared  with  Question  3.  Now,  with  regard  to  this  ques- 
tion, I  propose  to  take  first  the  making  of  a  report  at  the  custom- 
house as  applicable  to  both  these  questions,  and  then  afterwards  to 
deal  with  the  question  of  light  and  harbour  dues  as  applicable  to 
both  these  questions. 

Of  course,  the  ordinary  rule — I  may  say  the  universal  rule — is  that 
all  vessels  entering  a  harbour  are  bound  to  report.  It  is  impossible, 
in  any  other  way,  to  prevent  smuggling.  May  I  call  attention  to  the 
statutes  which  affect  Newfoundland  and  Canada  respectively  in  this 
matter  as  they  are  set  out  in  the  Appendix  to  the  British  Case?  At 
p.  787  will  be  found  a  statute  which  begins  at  p.  733  and  runs  over 
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all  the  pages  to  754.    The  22nd  section  is  the  only  section  that  I  am 
going  to  refer  to.    It  is  as  follows : — 

"The  master  of  every  vessel  coming  from  any  port  or  place  out 
of  this  Colony,  or  coastwise,  and  entering  any  port  in  this  Colony, 
whether  laden  or  in  ballast,  shall  go  without  delay,  when  such  vessel 
is  anchored  or  moored,  to  tne  Custom  House  for  the  port  or  place  of 
entry  where  he  arrives,  and  there  make  a  report  in  writing  to  the 
Collector  or  other  proper  officer,  of  the  arrival  and  voyage  of  such 
vessel,  stating  her  name,  country  and  tonnage,  the  port  of  registry, 
the  name  of  the  master,  the  country  of  the  owners,  the  number  and 
names  of  the  passengers,  if  any,  the  number  of  the  crew,  and  whether 
the  vessel  is  laden  or  in  ballast,  and  if  laden,  the  marks  and  numbers 
of  every  package  and  parcel  of  goods  on  board,  and  of  the  sorts  of 
goods  and  the  different  kinds  of  each  sort  contained  therein,  and 
where  the  same  was  laden,  and  the  particulars  of  any  goods  stowed 
loose,  and  where  and  to  whom  consigned,  and  where  any,  and  what 
goods,  if  any,  have  been  laden  or  unladen,  or  bulk  has  been  broken 
during  the  voyage,  what  part  of  the  cargo  and  the  number  and  names 
of  the  passengers  which  are  intended  to  be  landed  at  that  port,  and 
what  and  whom  at  any  other  port  in  this  Colony,  and  what  part  of 
the  cargo,  if  any,  is  intended  to  be  exported  in  the  same  vessel,  and 
what  surplus  stores  remain  on  board,  as  far  as  any  such  particulars 
are  or  can  be  known  to  him." 

The  Canadian  provision  will  be  found  at  p.  651  in  the  16th  Section 
of  the  Customs  Act,  chapter  48  of  the  Revised  Statutes  of  1906.  I 
do  not  know  that  I  need  read  the  section.  It  is  in  somewhat  similar 
terms.  It  is  in  two  clauses.  The  first  provides  that  the  master  shall 
go  to  the  custom-house  and  make  report  in  writing  of  the  arrival 
and  voyage  of  the  vessel.  The  second  sub-section  makes  provision 
as  to  the  particulars  which  are  to  be  stated — the  name,  country,  ton- 
nage, port  of  registry,  master,  owner,  crew,  whether  the  vessel  is 
laden  or  in  ballast ;  if  hiden,  the  particulars  of  the  packages  and  par- 
cels of  goods,  where  they  were  laden,  to  whom  they  are  consigned, 
whether  bulk  has  been  broken  during  the  voyage,  and  so  on,  in  some- 
what similar  terms  to  those  contained  in  the  enactment  relating  to 
Newfoundland.  Now,  I  submit  to  the  Court  that  there  is  nothing  in 
the  fact  that  a  vessel  is  brought  to  the  coast  of  a  British  possession 
for  the  purpose  of  enjoying  the  liberties  mentioned,  as  fishing  under 
the  treaty,  which  renders  the  obligation  to  such  a  provision  in  the 
slightest  degree  non-applicable.  How  is  smuggling  otherwise  to  be 
prevented  ?  It  is  only  too  obvious  that  liberties  of  this  kind  may  be 
abused  for  the  purpose  of  smuggling,  and  if  the  obligation  to  make 
that  report  is  not  enforceable,  the  facilities  for  evading  the  customs 
houses  are  quite  unlimited.  Are  not  the  authorities  entitled  to  call 
for  a  report  in  order  that  they  may  see  what  the  vessel  is  about  and 
what  the  vessel  has  on  board  ?  The  question  really  is,  whether  these 
fishing  vessels  are  to  be  entitled  to  frequent  British  coasts  and  har- 
bours and  to  land  upon  British  territory,  and  yet  to  be  exempt  from 
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that  supervision  which  is  exercised  over  all  other  vessels.  As  regards 
the  other  branch  of  both  questions,  whether  they  are  to  be  exempt 
from  the  payment  of  any  contribution  to  the  upkeep  of  the  light- 
houses of  which  they  reap  the  benefit ;  the  requirement  of  their 
285  reporting  is  an  extremely  simple  precaution.  It  does  not 
impose  any  burthen  upon  the  vessel.  It  is  an  obligation  which 
may  be  discharged  with  the  utmost  facility  by  the  master,  and  it  can- 
not be  said  that  it  in  any  way  interferes  with  the  enjoyment  of  the 
privileges  which  the  treaty  was  intended  to  secure  to  American  fish- 
ermen. I  do  not  think  that  there  is  anything  to  show  that  reporting 
in  this  way  was  ever  objected  to  before  1905,  and,  under  the  modus 
vwendi  in  each  of  the  years  1906  and  1907,  which  the  Court  will 
find  at  pp.  504  and  506,  it  was  provided  that  they  should  comply  with 
the  regulation  to  report  at  custom-houses  when  possible.  It  is  some- 
times, it  is  quite  true,  impossible,  so  it  is  said  in  the  memorandum  as 
to  the  modus  vivendi  of  1906,  to  break  the  ice  for  that  purpose.  I 
think  I  ought  to  have  read  from  p.  506  with  regard  to  the  modus 
of  1906.  It  is  a  letter  from  Mr.  Whitelaw  Reid  to  Sir  Edward  Grey, 
and  it  is  to  the  same  effect  as  what  I  have  read.  Near  the  end  of  the 
letter,  which  is  dated  the  6th  October,  I  find  the  following: — 

"  It  also  being  understood  that  our  fishermen  will  gladly  pay  light 
dues  if  they  are  not  deprived  of  their  rights  to  fish,  and  that  our 
fishermen  are  not  unwilling  to  comply  with  the  provisions  of  the 
Colonial  Customs  Law  as  to  reporting  at  a  Custom-House  when 
physically  possible  to  do  so." 

And  in  the  modus  vivendi  of  1907,  at  p.  510,  under  the  fourth  head, 
we  find  this : — 

"  It  is  further  understood  that  American  fishermen  will  pay  li^ht 
dues  when  not  deprived  of  their  rights  to  fish,  and  will  comply  with 
the  provisions  oi  the  Colonial  Customs  Law  as  to  reporting  at  a 
Custom-House  when  physically  possible  to  do  so." 

As  I  understand  the  position  of  the  United  States,  they  admit  that 
if  a  fishing-vessel  has  taken  out  a  licence  to  trade  she  must  comply 
with  this  requirement  as  to  reporting.  Well,  surely.  Sir,  if  that  is  so, 
she  is  to  comply  in  other  cases  also.  There  is  no  desire  to  act  op- 
pressively in  this  matter.  If  it  is  physically  impossible,  owing  to  ice 
or  other  causes,  to  make  entry,  if  there  is  no  custom-house  in  the  bay, 
or  no  oflSjcer  to  whom  report  can  be  made,  performance  would  be 
excused,  but,  surely,  wherever  such  a  report  may  reasonably  be  made 
it  ought  to  be  made,  and  the  circumstance  that  a  vessel  has  not  taken 
out  a  licence  to  trade  is  no  reason  whatever  for  her  not  complying 
with  the  precaution  which  is  wanted  and  is  indispensable  to  the  pre- 
vention of  smuggling.  The  positions  of  the  two  Governments  on 
this  point  were  stated  in  the  correspondence  between  Sir  Edward 
Grey  and  Mr.  Root,  which,  for  other  purposes,  I  have  already  ad- 
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verted  to.  On  the  2nd  February,  1906,  p.  495,  Sir  Edward  Grey 
defines  his  position.  I  had  better  read  from  the  beginning  of  the 
first  paragraph  on  p.  496 : — 

"It  is  admitted  that  the  majority  of  the  American  vessels  lately 
engaged  in  the  fishery  on  the  western  coast  of  the  Colony  were  regis- 
tered vessels,  as  opposed  to  licensed  fishing- vessels,  and  as  such  were 
at  liberty  both  to  trade  and  to  fish.  The  production  of  evidehce  of 
the  United  States'  registration  is  therefore  not  sufficient  to  establish 
that  a  vessel,  in  Mr.  Root's  words, '  does  not  purpose  to  trade  as  well 
as  fish,'  and  something  more  would  seem  cleariv  to  be  necessary.  The 
Unitea  States'  Government  would  undoubtedly  be  entitled  to  com- 
plain if  the  fishery  of  inhabitants  of  the  United  States  were  seriously 
interfered  with  by  a  vexatious  and  arbitrary  enforcement  of  the 
Colonial  Customs  Laws,  but  it  must  be  remembered  that,  in  proceed- 
ing to  the  waters  in  which  the  winter  fishery  is  conducted,  American 
vessels  must  pass  in  close  proximity  to  several  custom-houses,  and 
that  in  order  to  reach  or  leave  the  grounds  in  the  arms  of  the  Bay  of 
Islands,  on  which  the  fishery  has  ^en  principally  carried  on  during 
the  past  season,  they  have  sailed  by  no  less  than  three  custom-houses 
on  the  shores  of  the  bay  itself.  So  that  the  obligation  to  report  and 
clear  need  not  in  any  way  have  interfered  with  a  vessel's  operations. 
It  must  also  be  remembered  that  a  fishery  conducted  in  the  midst  of 
practically  the  only  centres  of  population  on  the  west  coast  of  the 
Colonv  affords  ample  opportunities  for  illicit  trade,  and  consequently 
calls  for  careful  supervision  in  the  interests  of  the  Colonial  revenue. 

"The  provisions  in  question  are  clearly  necessary  for  the  preven- 
tion of  smuggling,  and  His  Majesty's  Government  are  of  opinion  that 
exception  cannot  be  taken  to  their  application  to  American  vessels  as 
an  unreasonable  interference  with  the  American  fishery,  and  they 
entertain  the  strong  hope  that  the  United  States'  Government  will, 
on  reconsideratioUj  perceive  the  correctness  of  this  view,  and  issue 
instructions  accordingly  for  the  future  guidance  of  those  in  charge  of 
American  vessels." 

"  It  is,  moreover,  to  the  advantage  of  the  American  vessels  engaged 
in  the  winter  fishery  in  the  Bay  of  Islands  that  they  should  report 
at  a  Colonial  custom-house.  Owing  to  the  extent  and  peculiar  con- 
figuration of  that  bay,  and  owing  to  the  prevalence  of  fogs,  vessels 
that  enter  its  inner  waters  may  remain  for  days  without  the  local 
officers  becoming  aware  that  they  are  on  the  coast  unless  they  so 
report.  In  such  circumstances  it  is  difficult  for  the  Colonial  Gov- 
ernment to  insure  to  American  fishermen  that  protection  against  law- 
less interference  for  which  Mr.  Root  calls  in  the  concluding  part  of 
his  note. 

"  His  Majesty's  Government  desire  further  to  invite  the  at- 
236  tention  of  the  United  States'  Government  to  the  fact  that 
certain  United  States'  vessels  engaged  in  the  fishery  refused 
to  pay  light  dues.  This  is  the  first  time,  His  Majesty's  Government  are 
informed,  that  American  vessels  have  refused  to  pay  these  dues,  and 
it  is  presumed  that  the  refusal  is  based  on  the  dwiial  by  the  Colonial 
Government  of  the  trading  privileges  allowed  in  past  years.  His 
Majesty's  Government,  however,  cannot  admit  that  such  denial  en- 
titles American  vessels  to  exemption  from  light  dues  in  the  ports  in 
which  they  fish.    As  already  stated,  American  fishing-vessels  en- 
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gaged  in  the  fishery  under  the  Convention  of  1818  have  no  treaty 
status  as  such,  and  the  only  ground  on  which,  in  the  opinion  of  His 
Majesty's  Government,  the  application  of  any  Colonial  law  to  such 
vessels  can  be  objected  to  is  that  such  application  involves  an  un- 
reasonable interference  with  the  exercise  of  the  Treaty  rights  of  the 
American  fishermen  on  board.  The  payment  of  light  dues  by  a 
vessel  on  entering  a  port  of  the  Colony  clearly  involves  no  such  inter- 
ference. These  dues  are  payable  by  all  vessels  of  whatever  descrip- 
tion and  nationality,  other  than  coasting-  and  fishing-vessels  owned 
and  registered  in  the  Colony,  (which  are,  on  certain  conditions,  ex- 
empt either  wholly  or  in  part).  His  Majesty's  Government  trust 
that  in  these  circumstances  such  directions  will  be  issued  as  will 
prevent  further  refusals  in  the  future,  and  they  would  point  out 
generally  that  it  is  the  duty  of  all  foreigners  sojourning  in  the  limits 
of  the  British  jurisdiction  to  obey  that  law,  and  that,  if  it  is  con- 
sidered that  the  local  jurisdiction  is  being  exercised  in  a  manner  not 
consistent  with  the  enjoyment  of  any  Treaty  rights,  the  proper  course 
to  pursue  is  not  to  ignore  the  law,  but  to  obey  it,  and  to  refer  the 
question  of  any  alleged  infringement  of  their  Treaty  rights  to  be 
settled  diplomatically  between  their  Government  and  that  of  His 
Majesty." 

Then,  on  the  30th  June,  1906,  in  the  same  year,  Mr.  Root  writes  to 
Sir  Edward  Grey,  and  in  that  letter,  at  p.  501,  will  be  found  a  pas- 
sage bearing  upon  this  matter,  near  the  top  of  the  page : — 

"  The  Government  of  Newfoundland  cannot  be  permitted  to  make 
entry  and  clearance  at  a  Newfoundland  custom-house  and  the  pay- 
ment of  a  tax  for  the  support  of  Newfoundland  light-houses  condi- 
tions to  the  exercise  of  the  American  right  of  fishing.  If  it  be  shown 
that  these  things  are  reasonable  the  Government  of  the  United  States 
will  agree  to  them,  but  it  cannot  submit  to  have  them  imposed  upon 
it  without  its  consent." 

Now,  Mr.  President,  I  submit  that  there  is  nothing  in  these 
requirements  which  is  in  the  slightest  degree  inconsistent  with  the 
treaty  rights,  and  therefore  that  the  United  States  Government  is 
not  entitled  to  refuse  its  consent  and,  indeed,  has  no  voice  in  the 
matter.  These  are  liabilities  which  attach  to  other  vessels.  They 
are  liabilities  which,  in  their  nature,  may  well  attach  to  the  vessels 
enjoying  the  liberty  to  fish,  and  they  are  liabilities  which  ought 
to  be  complied  with. 

The  position  appears  to  be  taken  up  that  the  Government  of 
Newfoundland  is  limited  in  its  powers,  and  can  only  call  for  evi- 
dence that  the  vessel  is  a  United  States  vessel.  That  position  is 
asserted  by  Mr.  Root  at  p.  492,  in  the  course  of  this  correspondence — 
No.  3,  near  the  top  of  the  page : — 

"3.  The  only  concern  of  the  Government  of  Newfoundland  with 
such  a  vessel  is  to  call  for  proper  evidence  that  she  is  an  American 
vessel,  and,  therefore,  entitled  to  exercise  the  Treaty  right,  and  to 
have  her  refrain  from  violating  any  laws  of  Newfoundland  not 
inconsistent  with  the  Treaty." 
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In  the  Argument  for  the  United  States,  at  p.  99,  the  position  is 
asserted  that  she  can  be  called  upon  to  report  only  if  she  holds  a 
licence  to  trade: — 

^^It  should  be  stated  further  that,  when  the  United  States  has 
furnished  its  fishing  vessels  with  permits  to  touch  and  trade,  and 
they  have  been  accorded  that  privilege,  it  has  never  insisted  on 
their  immunity  from  British  or  colonial  commercial  and  revenue 
regulations,  requiring  entry  and  clearance  at  custom-houses  or  the 
payment  of  light,  harbor,  or  other  dues.  It  has  only  been  when 
the  colonial  governments  denied  trading  privileges  and  held  the 
American  fishing  vessels  to  the  treaty  right  of  fishing  exclusively, 
that  the  latter  have  refused  to  conform  to  the  colonial  laws  relating 
to  entry  and  clearance  at  custom-houses  and  the  payment  of  light, 
harbor,  and  other  dues.  Sir  Edward  Grey  substantially  admitted 
this  in  his  memorandum  of  February  2,  1906,  and  the  record  will 
be  searched  in  vain  for  any  contention  by  the  Government  of  the 
United  States  that  its  vessels  were  immune  from  such  customs  and 
revenue  regulations  when  permitted  to  enjoy  commercial  privileges. 
The  United  States  then  disclaims  that  commercial  privileges  consti- 
tute any  part  of  '  the  liberties  referred  to  in  the  said  article,'  and  it 
admits  that  its  fishing  vessels  when  supplied  by  it  with  authority 
to  exercise  commercial  privileges,  and  when  permitted  by  the  colo- 
nies to  enjoy  such  privileges,  are  properly  subject  in  British  colo- 
nial ports,  *  to  the  requirements  of  entry  or  report  at  custom-houses, 
or  the  payment  of  light,  harbor,  or  other  dues,  or  to  any  other  similar 
requirement,  or  condition,  or  exaction.'  It  contends, "however,  that 
its  fishing  vessels,  when  resorting  to  the  colonial  waters  exclusively 
for  the  treaty  purpose  of  fishing,  are  not  properly  subject  to  anv  such 
requirements;  and  this  contention  on  its  part  and  the  negation  of 
that  contention  on  the  part  of  Great  Britain  constitute  the  sole 
issue  for  determination  by  this  Tribunal  under  the  submission  of 
Question  Three." 

237  Now,  in  all  that  is  involved  the  idea  that  the  treaty  gives 

certain  rights  to  United  States  vessels  as  such.     I  am  not 

going  to  repeat  what  I  said  on  that  subject ;  but  the  right  being  con- 
ferred on  the  inhabitants,  when  a  vessel  comes  with  persons  purport- 
ing to  exercise  the  right,  the  vessel  must  comply  with  the  ordinary 
law,  unless  there  is  something  in  its  enforcement  inconsistent  with 
the  exercise  of  the  treaty  rights.  Newfoundland  cannot  be  pre- 
vented from  all  enquiry  by  the  production  of  the  United  States 
licence,  as  is  contended.  The  Newfoundland  authorities  are  entitled 
to  satisfy  themselves  whether  the  vessel  may  not  be  going  to  trade  in 
a  fashion  which  ought  to  be  stopped. 

Now,  reliance  is  placed  by  the  United  States  in  this  connection  on 
two  points:  First,  they  refer  again  to  the  law  of  servitudes;  and, 
secondly,  they  refer  to  the  intentions  of  the  negotiators  of  the  treaty 
of  1818. 

On  the  first  point,  as  to  the  application  of  the  law  of  servitudes,  I 
shall  be  very  brief  indeed.    The  passages  in  question  will  be  found 
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on  pp.  99  and  100  of  the  printed  Argument  of  the  United  States, 
and  it  will  be  found  that  they  there  say,  at  the  top  of  p.  100 : — 

"  Such  a  right  conferred  without  reservation  is  to  be  exercised  by 
the  dominant  nation  independently,  and  without  interference  by  the 
servient  nation.  Any  limitation  of  the  enjoyment  of  the  right  or 
burden  placed  upon  it  is  an  interference  not  countenanced  by  inter- 
national law.  Keco^ized  authorities  hold  that  it  would  be  an  ille- 
gal restraint  upon  the  right  to  impose  taxes  or  other  duties  on  the 
exercise  of  the  right  or  to  make  entrance  into  the  servient  territory 
dependent  on  conditions  not  expressly  provided  for  in  the  treaty." 

Well,  for  that  proposition  there  is  cited  a  host  of  authorities  in  the 
notes.  I  think  about  twenty  treatises,  in  Grerman,  Italian,  and  Eng- 
lish, are  referred  to  for  the  proposition  that  if  you  have  granted  a 
servitude  you  cannot  impose  upon  the  person  exacting  the  servitude 
a  tax.  I  am  not  concerned  to  discuss  these  authorities.  I  have  gone 
through  them  all.  Most  of  them  have  no  relevance  whatever  to  the 
proposition  upon  which  they  are  cited ;  but,  in  truth,  we  are  not  con- 
cerned with  the  proposition  that  a  tax  cannot  be  imposed  by  the 
servient  state  upon  the  dominant  state  in  respect  of  the  exercise  of 
the  servitude.  The  question  here  is  another  and  a  totally  different 
one.  It  is  whether,  in  the  exercise  of  the  right  conferred  by  the 
treaty,  the  vessels  used  by  the  inhabitants  of  the  United  States  are 
entitled  to  be  exempt  from  those  ordinary  incidents  of  navigation  in 
British  waters  to  which  all  vessels  are  subjected,  and  which,  so  far 
as  the  custom-house  requirements  are  concerned,  are  essential  for  the 
prevention  of  the  abuse  of  the  treaty  rights  for  the  purpose  of 
smuggling. 

That  is  the  question.  It  is  another  and  a  totally  different  one, 
and  I  certainly  am  not  going  to  inflict  upon  the  Court  the  examina- 
tion which  I  thought  it  necessary  to  go  through  for  my  own  satisfac- 
tion of  the  twenty  or  twenty-one  authorities  which  are  cited  for  this 
proposition.  The  proposition  with  which  we  are  to  deal  is  another 
and  an  absolutely  different  one.  It  is  simply  this,  that  in  exercising 
the  rfght,  the  vessels  must  be  subject  to  the  ordinary  incidents  to 
which  vessels  on  these  coasts  are  subject. 

Now,  Mr.  President,  I  pass  to  the  second  point  made  by  the  United 
States  in  their  Argument,  as  to  the  alleged  intentions  of  the  negotia- 
tors of  the  treaty  of  1818.  Their  argument  will  be  found  set  out 
at  p.  101  and  the  following  pages. 

It  is  there  contended  at  very  considerable  length  that  the  treaty 
coast  of  Newfoundland  and  Labrador  was  a  wild,  desolate,  and  in- 
hospitable coast,  and  that  there  were  no  custom-houses  there  at  the 
time  when  the  treaty  was  negotiated.  In  fact,  in  one  passage  it  is 
stated,  in  very  dramatic  language,  that  the  policy  of  the  British  Gov- 
ernment had  been  to  regard  the  Island  of  Newfoundland  simply  as 
a  British  ship  moored  at  a  convenient  distance  from  the  banks  of 
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Newfoundland,  where  the  cod-fishery  was  to  be  carried  on,  and  it  was 
to  be  used  as  a  ship  ancillary  to  catching  cod  upon  the  banks;  that 
the  Governor  was  the  captain  of  the  ship,  and  every  person  who  came 
to  the  island  was  to  be  regarded  as  a  part  of  the  crew  of  the  ship. 

Now,  may  I  caU  attention  to  the  fact  that,  in  the  first  place,  even  if 
the  statements  contained  in  the  Argument  are  accepted  as  to  the  then 
condition  of  the  coast  of  Newfoundland  and  the  coast  of  Labrador, 
that  cannot  possibly  affect  the  construction  of  the  treaty?  The 
treaty  of  1783  and  the  treaty  of  1818  are,  in  this  matter,  in  pari 
materia.  The  treaty  of  1783  gave  rights  of  fishing  in  all  British 
possessions.  That  would  apply  to  the  coasts  of  Nova  Scotia,  New 
Brunswick,  Prince  Edward  Island,  and  Quebec,  which  were  settled 
and  were  not  open  to  the  description  which  is  given  in  the  United 
States  Argument  of  the  coasts  of  Newfoundland  and  Labrador  at 
this  period. 

Well,  could  it  be  contended  under  the  treaty  of  1783  that  vessels 
coming  to  the  Nova  Scotia  coast  were  not  liable  to  the  obli- 
238  gation  of  making  entry  at  the  custom-house,  like  all  other 
vessels?  What  ground  would  they  have  for  such  contention? 
If  the  construction  of  the  treaty  of  1783  is  that  they  were  so  liable, 
then  when  you  turn  to  the  treaty  of  1818,  which  for  all  practical 
purposes  in  this  matter  is  in  the  same  terms,  surely  the  same  construc- 
tion must  be  applied  to  that  treaty. 

But  whatever  the  conditions  of  the  coasts  of  Newfoundland  and 
Labrador  at  the  time  of  the  treaty,  it  was  not  contemplated  that 
they  should  always  remain  in  that  condition.  Of  course  if,  owing  to 
the  absence  of  custom-houses,  entry  was  impossible,  performance 
would  be  excused ;  but  if,  in  course  of  time,  there  were  custom-houses 
and  custom-house  officers,  surely  the  treaty  must  be  performed  there, 
just  as  the  treaty  of  1783  had  to  be  performed  upon  such  coasts  as 
those  of  Nova  Scotia.  The  treaty  of  1783  applied  to  the  coasts  of 
Newfoundland  and  Labrador  as  well  as  to  the  coasts  of  the  more 
settled  parts  of  His  MajcvSty's  dominions  in  North  America.  It  could 
not  receive  a  different  construction  with  regard  to  the  different  parts ; 
and  although  the  treaty  of  1818  limited  the  treaty  coasts  to  the  coasts 
of  Newfoundland  and  Labrador  and  the  Magdalen  Islands,  its  con- 
struction must  be  just  the  same,  and  as  soon  as  performance  became 
possible,  that  performance  must  be  made. 

May  I  refer,  very  shortly,  without  reading  it,  to  the  whole 
passage  in  the  United  States  Argument,  which  begins  at  p.  101  and 
runs  on  to  p.  106?  The  contention  is  summed  up  at  the  bottom  of 
p.  105  and  the  top  of  p.  106.    It  says : — 

"  Custom-houses  were  not  established  on  the  south  coast,  westward 
of  Fortune  Bay,  before  1848,  nor  on  the  western  coast  of  the  island 
before  1877,  nor  on  the  coast  of  Labrador  before  1864.^' 
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I  am  not  for  the  moment  prepared  to  say  whether  that  is  correct 
or  not;  but  assuming  that  for  the  purposes  of  argument,  how  is  it 
material  ?  When  the  custom-houses  were  established,  entry  must  be 
made.    Until  there  are  custom-houses,  entry  is  impossible. 

"  The  customs-service  on  the  last  named  coast  consists  to  this  day 
of  an  officer  on  board  a  vessel,  a  custom-house  at  Blanc  Sablon  estab- 
lished in  1864,  and  a  custom-nouse  at  Rigoulette  established  in  1902. 

"  The  coast  of  Labrador  is  a  bold,  rocky,  forbidding  shore,  and  is 
even  to  day  incapable  of  supporting  more  than  a  very  limited 
population. 

"This  Tribunal,  putting  itself  in  the  place  of  the  two  Govern- 
ments and  their  representatives  when  negotiating  the  treaty  of  1818, 
can  realize,  in  the  light  of  the  foregoing  facts,  how  unnecessary  it 
was  to  require  American  fishing  vessels  visiting  the  treaty  coasts,  to 
conform  to  customs  regulations  or  to  pay  light  or  harbor  dues; 
and  the  Tribunal  will  then  be  in  a  position  to  determine  whether  or 
not  the  treaty,  which  is  silent  on  the  subject,  contemplated  the  ob- 
servance by  American  fishing  vessels  of  any  such  requirements  or 
exactions.  It  is  a  familiar  rule  of  construction  that  that  which  was 
within  the  contemplation  of  the  parties  is  as  much  a  part  of  the 
contract  or  treaty  as  if  therein  written,  and  that  that  which  was  not 
within  the  contemplation  of  the  parties,  and  was  not  written  into 
the  contract  or  treaty,  is  and  can  be  no  part  of  it.  The  United  States 
submits,  considering  the  nature  of  the  fishing  pursuit,  the  little  value 
of  the  vessels  engaged  in  it,  the  indulgence  uniformly  extended  to- 
ward such  vessels,  the  uninhabited  condition  of  the  coasts  to  which 
the  American  right  of  fishing  was  confined,  and  the  undoubted 
policy  of  Great  Britain  to  keep  the  coasts  in  that  condition,  a  policy, 
whicn  was  still  vigorously  pursued  in  1818,  that  it  was  not  within 
the  contemplation  of  the  treaty  that  the  American  fishing  vessels 
should  be  subjected  to  exactions  or  requirements  of  any  kind  while 
on  the  treaty  coasts,  so  long  as  they  confined  themselves  to  the  exer- 
cise of  their  treaty  rights  within  the  treaty  waters." 

I  submit,  Sir,  that  that  argument  really  comes  to  nothing;  that  as 
the  treaty  of  1783  was  construed  with  regard  to  all  the  coasts  which 
were  included  in  it,  so  the  treaty  of  1818  must  be  construed  with 
regard  to  these  coasts  to  which  it  does  apply. 

Now,  Sir,  I  do  not  propose  to  go  into  details  as  to  the  statutes  in 
force  from  time  to  time  regulating  trade  with  the  colonies.  These 
can,  if  necessary,  be  afterwards  referred  to,  and  I  am  not  unmindful 
of  the  fact  that  there  are  many  other  speakers  who  are  afterwards 
to  address  the  Court;  but  there  is  one  passage  to  which  I  desire  to 
refer.  It  is  a  citation  made  in  the  United  States  Argument,  at  p. 
109,  where  they  cite  a  British  Act  of  1775, 15  Geo.  Ill,  cap.  31,  which 
conferred  on  British  vessels  resorting  to  Newfoundland  exemption 
from  entry  at  the  custom-house,  except  a  mere  report  by  the  master 
on  arrival  and  departure,  for  which  he  was  to  pay  2«.  6rf.,  and  it  was 
provided  no  other  fee  should  be  taken  or  demanded 
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That  shows  that  in  1775  there  was  a  custom-house  in  Newfound- 
land. It  conferred  an  exemption  on  British  vessels,  but  conferring 
that  exemption  establishes  that  the  Island  of  Newfoundland  was 
not  so  destitute  of  custom-houses  and  other  appliances  of 
239  civilisation  as  might  be  inferred  from  some  of  the  passages  in 
the  Argument  of  the  United  States. 

Now,  Mr.  President,  I  desire  to  add  a  very  few  observations  with 
regard  to  the  question  of  light  and  harbour  dues ;  and  I  think  I  can 
conclude  my  argument  upon  this  question  within  the  limits  of  the 
time  of  the  Court  allotted  for  to-day. 

With  regard  to  light  dues,  may  I  refer  to  a  passage  in  Sir  Travers 
Twiss'  treatise  on  the  law  of  nations,  a  new  edition,  published  in 
1884,  "  The  Law  o£  Nations  considered  as  Independent  Political  Com- 
munities :  on  the  Rights  and  Duties  of  Nations  in  Time  of  Peace," 
at  p.  304,  section  187  ?    This  is  with  regard  to  light  dues : — 

"  It  is  not  contrary  to  the  Law  of  Nature  or  that  of  Nations,  writes 
Grotius,  that  those  who  shall  take  upon  them  the  burden  and  charge 
of  securing  and  assisting  Navigation,  either  by  erecting  or  maintain- 
ing Lighthouses,  or  by  affixing  Sea-marks  to  give  notice  of  Rocks 
and  Shoals,  should  impose  a  reasonable  tax  on  all  who  sail  that  way. 
Martens  classes  this  right  amongst  the  Jura  litoris.  Azuni  considers 
that  the  Maritime  Powers  have  a  right  to  impose  contributions  upon 
all  vessels,  which  are  navigated  within  the  limits  of  their  Maritime 
Jurisdiction,  to  defray  the  expenses  which  are  necessary  to  secure 
the  safety  or  convenience  of  navigation.  Accordingly  if  fire-beacons 
are  kept  alight  on  shore  or  afloat  during  the  night,  and  buoys  are 
placed  upon  the  shoals  to  indicate  the  deep  and  shallow  water  pas- 
sages, and  skilful  mariners  acquainted  with  the  dangers  of  the  navi- 
gation are  kept  ready  to  act  as  pilots  at  the  call  of  foreign  vessels, 
and  to  conduct  them  safely  along  the  coasts  of  a  Nation ;  it  is  not  con- 
trary to  the  Law  of  Nature  or  of  Nations  that  foreign  vessels  avail- 
ing themselves  of  these  aids  to  navigation,  should  be  required  to  con- 
tribute to  the  expenses  of  maintaining  them." 

Then  Baldus  is  cited  as  holding  that  sea-tolls  are  most  equitable 
in  their  nature : — 

"Every  vessel,  which  casts  anchor  within  the  jurisdictional  waters 
of  a  Nation,  becomes  liable  to  the  jurisdiction  of  that  Nation  in 
regard  to  all  reasonable  dues  levied  for  the  maintenance  of  the 
general  safety  of  navigation  along  its  coasts.  If  a  vessel  merely 
passes  along  the  coasts  of  a  Nation  without  casting  anchor  within 
the  limits  of  a  marine  league,  or  without  entering  any  port  or  har- 
bour, it  is  not  subject  to  the  payment  of  any  territorial  dues.  The 
Right  of  Passage  over  all  portions  of  the  open  Sea  is  one  of  the 
Natural  Rights  of  Nations." 

Then  he  goes  on  to  discuss  other  forms  of  sea-tolls  which  may  be 
levied. 

There  are  a  number  of  statutes  to  which  attention  can  be  called  in 
Nova  Scotia  and  in  Newfoundland,  showing  that  light  dues  were 
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exigible  from  vessels  passing  within  the  sphere  of  the  lights  which 
were  established  for  their  protection.  Some  of  them  contained  an 
exemption  for  fishing-vessels. 

For  instance,  the  Act  of  Nova  Scotia  of  1787,  which  is  at  p.  591  of 
the  Appendix  to  the  British  Case,  did  contain  an  exemption  for 
fishing- vessels.  Others  did  not — ^the  Act  of  1793,  at  p.  594;  the  Act 
of  1809,  at  p.  602 ;  and  the  Act  of  1812,  at  p.  604. 

Then  in  New  Brunswick  there  is  the  Act  of  1810,  at  p.  603. 

In  Newfoundland  lighthouses  appear  to  have  been  first  erected  in 
1834.  There  was  an  Act  of  that  year  as  to  the  maintenance  of  the 
lighthouse,  which  is  set  out  at  p.  694  of  the  Appendix,  and  in  1839  a 
statute,  which  will  be  found  at  p.  697,  imposed  light  dues  upon  all 
vessels.    There  is  another  in  1852,  at  p.  699,  and  in  1855,  at  p.  700. 

The  Act  of  1899,  which  is  at  p.  754,  exempts  local  fishing-vessels 
from  the  payment  of  such  light  dues;  but  of  course  it  must  be  re- 
membered that  the  local  fishing-vessels  are  owned  and  manned  by 
persons  who  are  liable  to  the  taxation  from  which  these  lights  are,  to 
a  very  great  extent,  kept  up.  The  United  States  fishermen,  of  course, 
are  not  liable  to  such  taxation  at  all,  and,  unless  they  pay  the  light 
dues,  would  not  contribute  at  all. 

I  do  not  find  that  there  was  any  contest  as  to  the  liability  of 
fishing-vessels  in  this  respect  until  the  year  1905.  In  1839  there  was 
a  complaint  made  by  the  United  States  consul  at  Pictou  as  to  the 
amount  of  light  dues  collected  at  the  Gut  of  Canso.  That  will  be 
found  in  the  Appendix  to  the  United  States  Case,  in  the  documents 
from  pp.  442  to  450 ;  and  in  1852,  as  appears  from  the  Appendix  to 
the  British  Case,  at  p.  198,  the  United  States  consul  at  the  same 
place  urged  upon  the  Government  of  Nova  Scotia  the  erection  of 
more  lighthouses,  to  which,  as  I  understand  from  that  report,  every 
vessel  should  contribute. 

The  subject  is  also  dealt  with  in  Mr.  Sabine's  report,  to  which  I 
have  already  referred.  I  will  only  give  the  references.  It  is  in  the 
second  volume  of  the  Appendix  to  the  United  States  Case,  at  p.  1206, 

and  again  at  p.  1276. 
240  The  questions  put  are,  broadly,  whether  such  light  and 

harbour  dues  can  be  imposed.  There  is  a  statement  made  by 
Sir  Edward  Grey,  quoted  at  p.  1007  of  the  Appendix  to  the  United 
States  Case,  with  regard  to  the  effect  of  the  exemption  granted  to 
local  fishing  vessels  from  light  dues.  On  that  point  I  content  myself 
with  referring  to  the  Argument  put  forward  in  the  British  Case,  at 
p.  77,  and  the  following  pages;  but  the  question,  after  all,  which 
has  to  be  answered  by  the  Court  is  the  broad  question  whether  there 
is  anything  in  the  imposition  of  such  liabilities,  which  are  common 
to  all  other  vessels,  either  with  regard  to  reporting  at  custom-houses 
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or  as  to  the  payment  of  light  dues  and  harbour  dues,  which  is  incon- 
sistent with  the  exercise  of  the  treaty  privileges. 

I  submit  that,  as  regards  the  report  at  custom-houses,  it  is  abso-* 
lutely  necessary  to  prevent  the  treaty  privileges  being  abused  for 
the  purposes  of  the  illicit  introduction '  of  goods  without  payment 
of  duty,  and  as  regards  the  payment  of  light  and  harbour  dues,  that 
fishing  vessels  ought  to  contribute,  like  other  vessels,  to  thp.  main- 
tenance of  establishments  from  which  they  reap  as  much  benefit  as 
other  vessels  do.  There  is  nothing  in  any  of  these  points  which  is 
inconsistent  with  the  exercise  of  the  rights  conferred  by  the  treaty ; 
and  for  that  reason  I  submit  that  these  questions  must  both  be 
answered  in  favour  of  the  British  Oovemment. 

The  PKEsroENT:  May  I  ask  one  question,  just  for  the  purpose  of 
ascertaining  whether  I  have  understood  well  what  you  said  at  the 
outset  of  discussing  these  two  questions,  Sir  Robert? 

Sib  Robert  Finlay:  Certainly. 

The  PREsmENT:  I  believe  I  understood  that  you  lay  no  stress  on 
the  word  "  conditional "  in  Question  4.    It  is  here  said : — 

"Is  it  permissible  to  impose  restrictions  making  the  exercise  of 
such  privileges  conditional  upon  the  payment  of  light  or  harbor  or 
other  dues,  or  entering  or  reporting  at  custom-houses,  or  other  similar 
conditions?" 

I  understood  you.  Sir  Robert,  to  say  that  you  lay  no  stress  on  the 
word  "  conditional ;"  that  you  do  not  consider  it  so  much  a  condition 
for  being  admitted  that  they  had  paid  before  these  light  dues,  and 
that  they  had  entered  at  the  custom-house,  but  you  consider  it  rather 
as  an  obligation? 

Sir  Robert  Finlay:  Exactly. 

Thu  President  :  Incumbent  on  them  when  they  had  entered  ? 

Sir  Robert  Finlay  :  Exactly  so,  Sir. 

The  President:  But  does  not  the  question  go  the  other  way?  The 
question  says  explicitly  whether  it  is  conditional. 

Sir  Robert  Finlay  :  I  take  that,  Sir,  to  mean,  are  the  vessels  that 
enter  subject  to  the  condition  of  paying?  I  do  not  understand  the 
question  to  mean,  may  a  vessel,  say,  in  distress  be  kept  out  until  she 
pays  the  light  or  the  harbour  dues,  or,  may  a  vessel  which  enters  for 
the  purpose  of  getting  wood  and  water,  or  anything  of  that  sort,  be 
kept  out  until  she  pays  the  dues?  Of  course  the  word  "condition" 
is  used  in  very  different  senses.  Strictly  speaking,  if  you  say  that 
your  right  to  enter  is  subject  to  the  condition  of  doing  so  and  so,  if 
that  is  to  be  regarded  as  a  condition  precedent,  before  you  enter  you 
must  do  the  thing;  but  then,  in  ordinary  language,  you  constantly 
speak  of  the  entry  into  the  harbour  being  subject  to  the  condition 
of  paying  dues.    That  merely  means  that  when  you  enter,  or  if  you 
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enter,  you  will  be  subject  to  pay  dues  such  as  are  usually  exacted  at 
the  place.  What  I  meant  was  that  I  read  Question  4  as  using  the 
expression  "  conditional "  in  that  sense. 

The  President:  That  is,  in  the  sense  of  the  Roman  terminology, 
that  it  would  not  be  a  condition  of  the  stricter  sense,  but  as  a  moduaf 

Sir  Robert  Finlay:  Yes,  Sir,  exactly. 

The  President:  An  obligation  to  be  fulfilled  afterwards? 

Sir  Robert  Finlay  :  Yes.  It  is  not  a  condition  precedent  as,  in  the 
language  of  the  English  law,  we  should  say,  but  it  is  a  condition 
which  has  to  be  performed.  It  is  an  obligation  which  attaches  when 
the  privilege  has  been  exercised. 

The  President:  Has  the  word  both  significations  in  English  ter- 
minology? 
241  Sir  Robert  FiKLAY :  I  think  it  is  used  in  both  ways.    The  more 

proper  use  of  the  word,  I  think,  would  indicate  that  the  exercise 
of  the  right  is  conditional  on  doing  the  thing.  It  certainly  would  be  so 
if  it  was  spoken  of  as  a  condition  precedent ;  but  then  we  also  talk  of 
conditions  subsequent,  and  the  condition  subsequent  is  something 
which,  if  it  afterwards  happens,  might  annul  what  had  already  been 
done.  But  although  that  is  perhaps  the  strictest  legal  sense  of  the 
word,  I  think  that  "condition"  is  constantly  used  as  equivalent  to 
the  term  you  yourself  used  just  now.  Sir,  a  modus.  I  do  not  think 
there  is  any  inflexible  rule  on  the  subject,  and  from  the  difference  in 
the  way  in  which  these  two  questions  are  worded,  I  submit  that  that 
is  the  manner  in  which  Question  4  was  intended  to  be  read.  For 
instance,  take  Question  3.  I  think  that  throws  great  light.  Sir,  on 
the  point  to  which  you  have  called  attention. 

Question  3  runs  thus : — 

"  Can  the  exercise  by  the  inhabitants  of  the  Unitetd  States  of  the 
liberties  referred  to  ....  be  subjected,  ....  to  the  requirements  of 
entry  or  report  at  custom-houses,  or  the  payment  of  light  or  harbor 
or  other  dues,  or  to  any  other  similar  requirement  or  condition  or 
exaction  ? " 

That  is,  any  modus.  Is  there  any  term  annexed  ?  "  Term,"  I  think, 
^\ould  be  a  very  suitable  expression — ^that  they  enter  the  harbour 
upon  the  terms  of  paying  the  dues.  That  is  how  I  read  it.  I  do 
not  know  whether  there  is  any  different  view  taken  by  the  United 
States  upon  the  point,  but  that  is  how  it  struck  me  when  I  read  it. 

The  PREsroENT:  We  will  adjourn  until  to-morrow,  at  10  o'clock. 

(The  Tribunal,  at  4.7  o'clock  p.  m.,  adjourned  until  Friday,  the 
17th  June,  1910,  at  10  o'clock  a,  m.) 
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NINTH  DAT:  FRIDAY,  JUNE  17,  1910. 

The  Tribunal  met  at  10  o'clock  a.  m. 

Sir  Robert  Finlay  (resuming) :  Mr.  President,  I  now  approach 
the  fifth  question,  which  deals  with  the  subject  of  bays.  And  I  may 
say  that  I  propose  to  conclude  my  opening  speech  to-day,  and  I 
believe  I  shall  be  able  to  do  it  within  the  limits  of  the  time  allotted 
by  the  Court  for  the  usual  sitting. 

With  regard  to  the  question  of  bays;  that  arises  upon  the  latter 
part  of  the  clause;  and  the  contention  of  Great  Britain  is  that  the 
word  "  bay,"  and  the  provision  that  they  renounce  the  right  to  go 
within  a  certain  distance  of  the  coasts  and  bays,  should  be  construed 
having  regard  to  the  plain  and  natural  meaning  of  the  word  bay, 
and  the  circumstances  as  they  existed  at  the  time.  The  contention  of 
the  United  States  is  that  the  word  "  bay  "  is  to  be  limited  by  a 
doctrine  which  they  say  exists  in  international  law,  that  no  bay  is 
territorial  water  unless  the  entrance  to  the  bay  is  not  more  than  six 
miles  wide.  I  shall  submit  to  the  Court,  upon  the  authorities,  that 
there  is  no  such  doctrine  in  international  law,  that  it  is  not  an  estab- 
lished  part  of  international  law,  although  it  has  found  favour  in  the 
eyes  of  some  writers.  And  I  shall  submit  to  the  Court  that  not  only 
is  that  doctrine  not  one  that  has  been  established  at  any  time,  but  that 
it  is  absolutely  impossible  to  affirm  that  it  was  ever  recognised  at 
the  time  when  the  treaty  of  1818  was  made.  Anything  that  has  been 
said  upon  that  subject,  with  reference  to  bays,  is  of  later  growth; 
and  at  the  time  when  the  treaty  was  entered  into  no  such  doctrine 
had  been  recognised  by  any  authority.  The  question  of  the  3-mile 
belt  on  the  coast  is  a  perfectly  different  one  from  that  of  the  width 
of  the  bays  in  order  that  they  may  be  territorial  waters.  It  does  not 
in  the  least  follow  from  accepting  3  miles  as  a  conventional  limit  for 
territorial  jurisdiction  upon  the  open  coast,  that  you  are  to  apply 
the  double  of  that  to  the  mouth  of  a  bay,  to  say  that  no  bay  which  is 
wider  than  6  miles  at  the  entrance  is  to  be  considered  as  territorial 
water.  The  two  things  do  not  stand  on  the  same  footing,  because, 
as  soon  as  you  have  got  a  great  inlet  into  the  land,  of  very  consider- 
able depth,  in  comparison  with  the  width  of  the  entrance,  then  that  is 
a  portion  of  water  which  may  be  defended  by  the  State  which  pos- 
sesses all  the  surrounding  territory,  and  it  must  be  considered,  on 
the  principles  enunciated  by  Grotius,  and  repeatedly  followed  by 
writers  of  authority  since,  as  within  the  jurisdiction  of  the  State 
which  possesses  the  surrounding  territory. 

Mr.  President,  I  venture  very  respectfully  to  call  attention 

242      to  the  somewhat  alarming  consequences  which  would  result  if 

the  Tribunal  were  to  accede  to  the  contention  of  the  United 

States.    That  contention  is  that  a  rule  of  international  law  is  to  be 


408  NOBTH  ATIANTIC  COAST  FISHERIES  ABBITBATION. 

established  that  no  bays  are  territorial  if  the  entrance  exceeds  6  miles 
in  width.  That  is  a  very  wide  and  far-reaching  proposition.  The 
contention  of  Great  Britain,  on  the  other  hand,  is  that  the  question 
here  is  simply  as  to  what  was  the  sense  in  which  the  word  "  bays  " 
was  used  in  this  treaty  of  1818. 

It  is,  of  course,  necessary  to  look  at  the  surrounding  circumstances ; 
and  I  will  invite  the  Court  to  glance  at  the  two  maps  which  are 
known  to  have  been  in  existence  at  the  time,  Mitchell's  map  and 
Jeffreys'  map.  Mitchell's  map  is  mentioned  as  having  been  in  use 
in  1783  by  the  negotiators  of  that  treaty ;  and  it  is  again  mentioned 
as  having  been  used,  in  1821, 1  think.  I  take  it  that  whatever  mean- 
ing is  attributed  to  "  bay  "  in  the  treaty  of  1783,  would  go  a  good  way 
to  solve  the  meaning  of  the  word  "  bay  "  in  the  treaty  of  1818. 

Glancing  at  this  map  and  beginning  with  the  mainland,  with  the 
lower  part  of  the  Gaspe  Bay  in  Quebec,  you  come  first  to  the  Bay 
of  Chaleurs.  The  boundary  between  Quebec  and  New  Brunswick 
runs  down  the  centre  of  the  Bay  of  Chaleurs,  by  a  statute  to  which 
I  shall  afterwards  call  attention.  Then  you  come  to  Miramichi 
Bay,  also  shown  on  this  map.  Then  you  come  to  certain  bays  and 
inlets  on  the  coast  of  what  was  then  known  as  the  Island  of  St.  John, 
and  is  now  known  as  Prince  Edward  Island.  You  have  got  Bay 
Vert,  opposite  the  Island  of  St.  John.  You  have  got,  in  the  angle 
between  Cape  Breton  and  the  mainland  of  Nova  Scotia,  the  bay 
which  is  luiown  as  Chedabucto  Bay — Chedabucto  and  St.  Peter's 
Bay  is  the  full  name.  It  is  made  up  really  of  two  parts,  and  at  the 
head  is  the  Gut  of  Canso,  to  which  reference  has  so  often  been  made. 
Then,  coming  around  Nova  Scotia,  there  are  various  inlets  on  the 
coast,  and  you  get  around  to  the  Bay  of  Fundy,  of  which  so  much 
has  been  heard.  Then,  passing  to  the  east  coast  of  Cape  Breton, 
there  are  some  inlets  there,  which  happen  to  be  just  at  the  point  of 
juncture  on  this  map;  I  cannot  make  out  whether  the  names  of  any 
of  them  are  given.  I  do  not  think  that  any  of  them  are.  Passing 
over  to  Newfoundland  on  the  west  coast,  and  running  up  on  the 
west  coast,  you  have  Eel  Bay,  St.  George's  Bay,  Port  Harbour — ^that 
is  now  known  as  Port-au-Port,  the  Bay  of  Islands,  and  then  a  bay 
to  the  north  of  Point  Rich.  Then,  at  the  very  north  point,  there  is 
St.  Croix  Harbour,  a  sort  of  bay  with  an  island  at  tlie  mouth  of  it. 
Then,  passing  around  from  Cape  Ray  on  the  south  coast,  you  have 
got  the  Bay  of  Despair,  the  Bay  of  Fortune,  the  Bay  of  Placentia, 
St.  Mary's  Bay,  Trepassey  Bay,  Conception  Bay,  Trinity  Bay,  Cork 
Bay,  Green  Bay,  White  Bay,  and  so  you  come  round  to  the  Quirpon 
Islands. 

I  have  been  referring  to  Mitchell's  map.  I  shall  now  refer  to 
Jeffreys'  maps  which  are  at  the  end  of  the  atlas.  Number  19  is  one 
of  them.    It  is  an  American  atlas,  published  by  Thomas  Jeffreys  in 
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1776.  There  again,  in  the  same  way,  taking  this  map  you  see  Cha- 
leurs  Bay,  Miramichi  Bay;  in  the  Island  of  St.  John  Egmont  Bay, 
Hillsborough  Bay,  Green  Bay  (as  Bay  Vert  is  now  called)  opposite 
it.  Then  the  bay  to  which  I  called  attention  between  Cape  Breton 
and  Nova  Scotia,  and,  on  the  west  coast  of  Newfoundland,  St. 
Greorge's  Harbour,  the  Port-au-Port  Bay,  the  Bay  of  Islands,  and 
various  other  bays  running  up  the  west  coast  in  a  northely  direction. 

Then,  on  map  20  of  Newfoundland,  will  be  seen  the  other  bays 
upon  the  south  and  east  coasts  of  Newfoundland.  They  are  not 
delineated  exactly  in  the  same  way  in  all  cases  as  they  are  in  Mitch- 
ell's map.  The  bigger  bays  on  the  south  coast  are  Fortune  Bay,  the 
Bay  of  Placentia  and  St.  Mary's  Bay.  On  the  east  coast  you  have 
got  the  series  of  bays  to  which  reference  has  been  made,  beginning 
with  Conception  Bay  towards  the  southern  end. 

Then  map  21  is  a  third  sheet  from  Jeffreys'  atlas,  which  represents 
the  Bay  of  Fundy  or  Argal  as  it  was  then  called. 

My  submission  to  the  Court  is  that  the  word  "  bay  "  occurring  in 
this  clause  must  be  read  with  reference  to  these  maps  as  they  must 
be  taken  to  have  been  before  the  negotiators  of  that  treaty, — the 
maps  of  the  time,  which  must  have  been  examined  before  they  entered 
into  the  treaty;  and  that  the  word  "bay"  is  used  in  its  ordinary 
sense;  that  there  was  nothing  in  the  circumstances  of  the  time  to 
limit  that  meaning,  because  the  claims  put  forward  by  Great  Brit- 
ain and  the  recognition  of  maritime  jurisdiction  by  the  United  States 
show  that  at  that  time  any  idea  of  the  claim  widi  regard  to  a  bay 
being  confined  to  a  bay  with  a  6-mile  entrance  is  entirely  out  of  the 
question.  I  have  already  called  attention  to  a  good  deal  of  these 
matters  in  my  opening,  and  I  shall  be  very  short  in  referring  the 
Court  to  the  points  which  emerge  as  of  most  importance  in  this 
connection. 

In  the  Treaty  of  Utrecht,  at  p.  6  of  the  Appendix  to  the 
243  British  Case,  the  Court  will  recollect  that  in  article  12  the 
fishing  off  the  coast  of  Nova  Scotia  was  given  for  thirty 
leagues  from  the  east  coast  of  Nova  Scotia,  from  the  island  called 
Sable,  running  along  towards  the  south-west  point  of  Nova  Scotia — 
a  distance  thirty  leagues  from  the  shore. 

In  the  Treaty  of  Paris  of  1763,  which  begins  at  p.  7,  by  article  5, 
about  the  fifth  line : — 

"And  His  Britannic  Majesty  consents  to  leave  to  the  subjects  of 
the  Most  Christian  King  the  liberty  of  fishing  in  the  Gulf  of  St 
Lawrence,  on  condition  that  the  subjects  of  France  do  not  exercise 
the  said  fishery  but  at  the  distance  of  three  leagues  from  all  the  coasts 
belonging  to  6reat  Britain,"  .... 

As  to  the  fishery  on  Cape  Breton,  it  is  to  be  exercised  only  at  a 
distance  of  fifteen  leagues  from  the  coast;  and  with  regard  to  Nova 
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Scotia,  it  is  to  be  exercised  at  the  distance  which  is  mentioned  in  the 
Treaty  of  Utrecht,  to  which  I  have  just  called  attention. 

Then,  article  18  provides  that  the  Guipuscoans,  the  Spanish  sub- 
jects, are  not  to  exercise  the  right  of  fishing  in  the  neighbourhood  of 
the  Island  of  Newfoundland,  a  term  which,  in  all  probability,  must 
be  taken  to  include  the  bays.  It  is  a  very  vague  term.  But  the 
King  of  Spain,  for  the  Guipuscoans,  renounced  the  liberty  of  fishing 
upon  the  bays. 

What  was  the  attitude  of  the  United  States  upon  this  question? 
May  I  just  recall  to  the  memory  of  the  members  of  the  Court  the 
various  resolutions  of  Congress,  specifying  the  distances  which  they 
regarded  as  conferring  sovereignty  for  fishery  purposes?  At  p.  20 
of  the  Appendix  to  the  British  Counter-Case,  in  1779,  is  recorded 
a  resolution  on  a  report  by  a  Committee — I  am  reading  near  the  bot- 
tom of  the  page : — 

'^  Resolved^  That  the  faith  of  Congress  be  pledged  to  the  several 
states  that  without  their  unanimous  consent,  no  treaty  of  commerce 
shall  be  entered  into,  nor  any  trade  or  commerce  whatsoever  carried 
on  with  Great  Britain,  without  an  explicit  stipulation  on  her  part 
not  to  molest  or  disturb  the  inhabitants  of  the  United  States  of 
America  in  taking  fish  on  the  banks  of  Newfoundland  and  other 
fisheries  in  the  American  seas  any  where,  excepting  within  the  dis- 
tance of  three  leagues  of  the  shores  of  the  territories  remaining  to 
Great  Britain  at  the  close  of  the  war,  if  a  nearer  distance  cannot  be 
obtained  by  negotiation." 

The  same  distance  is  mentioned  in  the  instructions  to  the  Commis- 
sioner which  are  set  out  p.  23,  and  are  dated  the  same  year.  It  is 
three  or  four  lines  from  the  bottom  of  p.  23.  He  is  instructed  not  to 
consent  to  any  treaty  of  commerce  without  an  explicit  sti{$ulation  to 
the  effect  which  I  have  just  read  in  the  resolution  of  Congress. 

Then,  in  the  year  1782,  there  will  be  found  a  report  of  a  commit^^ee 
of  Congress  referring  to  this  point,  on  p.  29  of  the  Appendix  to  tiie 
British  Counter-Case.    It  begins  very  near  the  top  of  p.  29: — 

"They  are  also  instructed  to  observe  to  his  most  Christian  Ma- 
jesty " 

the  King  of  France — 

"  with  respect  to  this  claim,  that  it  does  not  extend  to  any  parts  of  the 
sea  lying  within  three  leagues  of  the  shores  held  by  Great  Britain  or 
any  other  nation.  That  under  this  limitation  it  is  conceived  by  Con- 
gress, a  common  right  of  taking  fish  cannot  be  denied  to  them  with- 
out a  manifest  violation  of  the  freedom  of  seas  ....  according  to 
.  .  .  .  which  the  use  of  the  sea,  except  such  parts  thereof  as  lie  in  the 
vicinity  of  the  shore." 

is  given  to  all  nations.    Then,  a  few  lines  farther  down, — 

"  That  although  a  greater  space  than  three  leagues  has  in  some  in- 
stances been,  both  by  publick  treaties  and  by  custom,  annexed  to  the 
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shore  as  part  of  the  same  dominion,  yet.  as  it  is  the  present  aim  of  the 
maritime  powers  to  circumscribe,  as  rar  as  reason  will  justify j  all 
exclusive  pretensions  to  the  sea,  and  as  that  is  the  distance  specified 
in  a  treaty  to  which  both  Great  Britain  and  his  Majesty  are  parties 
....  it  was  supposed  that  no  other  distance  could,  in  the  present 
case,  be  more  properly  assumed ;".... 

Then  comes  the  treaty  of  1783.  Now,  Mr.  President,  looking  at 
this  treaty  by  the  light  of  the  maps  to  which  the  attention  of  the 
Court  has  been  called,  by  the  light  of  the  claims  which  Great  Britain 
at  that  time  made  and  asserted  as  against  foreign  nations,  as  these 
treaties  show,  looking  at  that  treaty  by  the  light  of  what  the  United 
States  themselves  said,  in  these  various  resolutions  and  instructions 
to  the  commissioners  as  to  the  distance  from  the  shore  within  which 
the  right  of  fishing  might  be  denied,  I  submit  to  the  Court  that 
244  the  word  "  bay  "  occurring  "in  that  treaty,  must  be  read  as  in- 
cluding large  as  well  as  small  bays — as  including,  in  fact,  all 
the  bays  which  appear  as  such  upon  these  maps.  There  are  not  on 
these  maps  shown  any  bays  of  the  character  of  the  Bay  of  Biscay  or 
the  Gulf  of  Lyons,  so-called,  which,  of  course,  are  enormous  expanses 
of  the  sea.  All  the  bays  which  there  appear  are  what  would  be  in 
ordinary  understanding  referred  to  as  gulfs  or  bays.  They  are  of 
moderate  dimensions,  and  the  treaty  of  1783  must,  I  submit,  be  read 
as  speaking  of  all  those  inlets  when  the  word  "  bays  "  occurs  in  that 
treaty. 

Then,  the  treaty  of  1783  having  been  entered  into,  which  conceded 
the  liberty  of  fishing  on  the  bays  of  His  Majesty's  dominions  in  North 
America,  in  1793  there  occurs  the  assertion  by  the  United  States  of 
their  right  to  Delaware  Bay.  I  have  already  read  the  documents 
relating  to  that.  They  occur  in  the  Appendix  to  the  British  Case  at 
p.  54  and  the  following  pages,  and  the  Court  has  observed  that  the 
claim  to  jurisdiction  over  Delaware  Bay  is  based  upon  what  is  right 
as  between  nations.  It  is  not  based  upon  acquiescence.  It  was  the 
first  time  that  the  question  seems  to  have  arisen,  and  some  strong  ex- 
pressions are  used  in  the  despatch  of  the  President  on  the  subject, 
asserting  that  as  a  matter  of  right  between  nations  such  an  inland 
water  as  Delaware  Bay  must  belong  to  the  nation  by  whose  territory  it 
is  encompassed.  It  will  not  do  for  the  United  States  in  this  case  to 
endeavour  to  get  out  of  the  difficulty  in  which  they  are  placed  with 
regard  to  Delaware  Bay  and  Chesapeake  Bay  by  saying  that  the 
claim  to  these  bays,  which  I  take  it  they  are  not  prepared  to  abandon, 
is  based  upon  acquiescence.  They  asserted  it  in  the  first  instance  as 
a  thing  that  was  right  and  reasonable  in  itself.  They  could  not  put 
forward  any  such  claim  in  1793.  And  if  the  United  States  are  en- 
titled to  Delaware  Bay  and  Chesapeake  Bay  as  territorial  waters, 
their  claim  must  rest  upon  the  reasonableness  of  the  considerations 
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which  were  put  forward  when  the  question  was  raised  for  the  first 
time.  When  Delaware  Bay  was  discussed  in  1793,  reference  was  also 
made  to  the  case  of  Chesapeake  Bay,  as  standing  on  the  same  foot- 
ing, although  it  was  not  until  long  afterwards  that  the  decision  was 
given  in  1883,  by  the  Court  of  Claims,  that  Chesapeake  Bay  was  to 
be  considered  as  territorial  waters  like  Delaware  Bay. 

After  the  assertions  have  been  made  with  regard  to  Delaware  Bay, 
and  also  Chesapeake  Bay  incidentally,  in  1793,  there  follows  the 
treaty  of  1794.*  I  would  ask  the  Court  to  pause  for  one  moment  upon 
that  treaty  to  appreciate  its  importance.  At  p.  23  of  the  Appendix 
to  the  British  Case  will  be  found  that  treaty.  Article  25  contains 
this  provision : — 

"  Neither  of  the  said  parties  shall  permit  the  ships  or  goods  belong- 
ing to  the  subjects  or  citizens  of  the  other  to  be  taken  within  cannon 
shot  of  the  coast,  nor  in  any  of  the  bays,  ports,  or  rivers  of  their 
territories,  by  ships  of  war  or  others  having  commission  from  any 
Prince,  Republic,  or  State  whatever." 

Now,  Sir,  would  not  that  provision  have  been  read  as  applying  to 
Delaware  Bay  and  Chesapeake  Bay?  How  could  it  have  been  said, 
when  the  United  States  in  the  year  before  had  asserted,  and  success- 
fully asserted,  jurisdiction  with  regard  to  Delaware  Bay — ^how  could 
it  have  been  said  that  they  would  have  been  observing  this  treaty 
if  they  had  not  enforced  that  provision  with  reference  to  a  capture  in 
Delaware  Bay  or  in  Chesapeake  Bay? 

And  suppose  the  same  thing  had  occurred  on  the  coasts  of  the 
British  dominions  in  Chaleurs  Bay,  would  not  the  United  States 
have  said,  and  have  said  with  irresistible  force,  we  claim  against  you 
that  you  shall  treat  this  as  a  capture  made  within  one  of  your  bays, 
just  as  a  capture  made  in  Delaware  Bay  or  Chesapeake  Bay  would  be 
made  within  one  of  our  bays,  so  that  the  contracting  power  is  bound 
to  see  either  that  it  does  not  take  place,  or  that  if  it  does  take  place, 
that  an  effort  should  be  made  to  obtain  redress. 

I  submit,  Mr.  President,  with  great  respect,  that  there  is  really  no 
answer  to  that  consideration,  and  that  in  that  treaty  of  1794,  entered 
into  only  the  year  after  the  successful  assertion  of  jurisdiction  over 
Delaware  Bay,  the  word  "  bay  "  must  have  been  used  as  comprising 
such  bays  as  Delaware  and  Chesapeake  Bays  in  the  United  Siates, 
and  such  bays  as  the  Bay  of  Chaleurs  and  other  bays  of  the  kind  in 
His  Majesty's  dominions. 

Now,  does  not  that  throw  a  creat  deal  of  licht  upon  the  sense  in 
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245  Mr.  Adams  was  writing  in  1822.    He  has  just  stated  near 

the  bottom  of  p.  163  the  notification  given  by  the  British  Gov- 
ernment that  they  did  not  intend  to  grant  to  the  United  States 
gratuitously  the  privileges  formerly  granted  by  treaty  to  them  of 
fishing  within  the  limits  of  British  sovereignty,  and  of  using  the 
shores  of  the  British  territories  for  purposes  connected  with  the 
fisheries. 
Then  Mr.  Adams  goes  on : 

"  The  remark  upon  it,  made  by  the  American  mission,  in  their  letter 
to  the  Secretary  of  State  of  12th  August,  1814,  was  this : — 

"  *  The  extent  of  what  was  considered  by  them  as  waters  peculiarly 
British,  was  not  stated.  From  the  manner  in  which  they  brought  this 
subject  into  view,  they  seemed  to  wish  us  to  understand,  that  they 
were  not  anxious  that  it  should  be  discussed,  and  that  they  only  in- 
tended to  give  us  notice,  that  these  privileges  had  ceased  to  exist^  and 
would  not  be  again  granted  without  an  equivalent,  nor  unless  we 
thought  proper  to  provide  expressly  in  the  treaty  of  peace  for  their 
renewal.'" 

And  then  Mr.  Adams  goes  on,  in  a  passage  which  I  have  already 
read,  and  which  I  will  not  read  again,  to  call  attention  to  the  extent 
of  the  British  claims  to  sovereignty.  And  the  same  thing  will  be 
found  in  another  of  the  letters  written  by  Mr.  Adams  at  this  same 
time  in  the  controversy  with  Mr.  Bussell,  beginning  at  the  bottom  of 
p.  161,  and  running  over  about  one-third  of  p.  162. 

That  letter  of  the  Commissioners,  and  what  Mr.  Adams  says,  are 
absolutely  fatal  to  the  contention  put  forward  in  the  Argument  of 
the  United  States,  that  all  parties  entered  into  this  negotiation  for  the 
treaty  of  1814,  and  afterwards  for  the  treaty  of  1818,  with  a  clear 
understanding  that  the  British  claim  to  "  bays  "  was  limited  to  those 
which  would  be  included  within  the  3-mile  limit. 

Now,  Mr.  President,  it  has  been  asserted  in  the  Argument  for  the 
United  States  that  the  correspondence  between  Mr.  Adams  and  Lord 
Bathurst  in  1815  showed  some  understanding  of  this  kind.  It  is  only 
necessary  to  refer  to  four  lines  of  one  letter  of  Lord  Bathurst,  at  p. 
64  of  the  Appendix  to  the  British  Case,  to  see  that  there  was  no  un- 
derstanding at  all  of  this  sort  with  regard  to  bays.  At  p.  64  Lord 
Bathurst,  writing  to  Mr.  Baker,  says,  in  the  letter  of  the  7th  Septem- 
ber, 1815:— 

"  You  wiD  take  an  early  opportunity  of  assuring  Mr.  Monroe  that, 
as,  on  the  one  hand,  the  British  Government  cannot  acknowledge  the 
right  of  the  United  States  to  use  the  British  territory  for  the  purpose 

/v%<n-nA/*fn/1    -nrifVk    fVkA   AcVkAV*^     on/I    fVkof    fVtoi-r    ficKinrr    f7AC;5^.1$^   Will  be   eX- 
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There  he  speaks  of  "  bays  "  in  the  first  branch  of  the  sentence,  of 
the  ^^  maritime  league  "  in  the  second  branch  of  the  sentence,  and  the 
passages  to  which  I  have  already  referred  in  Mr.  Adams'  correspond- 
ence with  Mr.  Russell  in  1822  destroy  the  idea  that  there  was  any 
understanding  of  the  kind. 

Even  more  significant,  perhaps,  is  the  absolute  silence  in  the  in- 
structions which  were  given  by  Mr.  Adams  to  the  American  Com- 
missioners in  1818. 

The  passage  relating  to  fisheries  will  be  found  at  pv  84  of  the 
Appendix  to  the  British  Case,  and  in  that  passage,  which  begins  near 
the  foot  of  p.  84,  and  runs  over  one-half  of  p.  85,  there  is  not  even  the 
allusion  to  that  clear  understanding  which  we  are  now  told  existed 
as  to  the  size  of  the  bays  over  which  territorial  jurisdiction  was 
claimed. 

Under  these  circumstances  the  treaty  of  1818  is  entered  into. 

Now,  with  regard  to  that  treaty,  may  I  call  attention  to  the  state- 
ment made  in  the  printed  Argument  of  the  United  States  at  p.  201  ? 
I  do  not  think  I  have  called  the  attention  of  the  Court  before  to  this 
passage : — 

"  If  any  uncertainty  exists  as  to  what  waters  were  '  bays,  creeks  or 
harbors  of  His  Britannic  Majesty's  dominions  in  America,'  Avhat  was 
in  1818,  the  decisive  test,  aside  from  the  facts,  by  which  the  doubt 
can  now  be  removed?  In  the  absence  of  any  long-continued  asser- 
tion of  jurisdiction,  with  the  acquiescence  of  the  United  States,  over 
any  particular  bodies  of  water,  and  no  such  assertions  are  found  in 
the  evidence,  the  sole  test  to  be  applied  was  the  ability  to  defend  the 
entrances  to  such  bodies  of  water  from  the  shores." 

Now,  Sir,  acquiescence  by  the  United  States  is  out  of  the  question, 

because  they  had,  ever  since  the  citizens  of  the  United  States  ceased 

to  be  British  subjects,  as  soon  as  peace  was  concluded,  been  ad- 

246      mitted  by  treaty,  under  the  treaty  of  1783,  freely  to  all  the 

waters,  bays,  and  so  on,  upon  the  British  coasts,  so  that  that 

question  of  acquiescence  could  not  arise. 

Before  the  independence  of  the  United  States,  of  course,  acquies- 
cence was  entirely  out  of  the  question,  because  the  colonists  were 
then  British  subjects. 

And,  what  I  put  to  the  Court  is  this:  That  the  sole  test  which  is 
here  suggested  of  the  ability  to  defend  the  entrances  to  such  bodies 
of  water  from  the  shores,  if  that  be  the  test  in  any  sense,  is  not  one 
which,  on  the  authorities,  will  be  found  to  lead  to  the  conclusion 
that  the  width  of  the  bay  at  its  entrance  must  be  only  double  the  3 
miles,  even  if  the  3  miles  be  accepted  as  the  width  of  the  territorial 
belt  along  the  coast,  because  there  are  a  number  of  considerations 
with  respect  to  bays  which  distinguish  them  from  the  open  coast. 
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Where  you  have  got  a  bay  with  an  entrance,  it  may  be,  of  10  or  15 
or  20  miles  running  deep  into  the  land,  the  entrance  may  perfectly 
well  be  defended  by  a  vessel  which  would  make  it  practically  inac- 
cessible to  the  vessels  of  other  Powers,  It  is  under  the  control  of 
the  nation  within  whose  territory  it  is  enclosed;  and,  under  these 
circumstances,  if  the  test  of  ability  to  defend  be  applied,  it  is  not  a 
test  which  leads  to  the  establishment  of  the  6-mile  limit  at  the 
entrance. 

Now,  may  I  respectfully  refer  the  Court  again  to  what  Lord  Black- 
bum  said  in  the  Conception  Bay  case  in  "  Second  Appeal  Cases," 
p.  394?  I  think  slips  with  a  copy  of  this  judgment  were  handed  up 
to  the  Court.  I  am  only  going  to  read  a  very  few  sentences  from 
this  judgment.    At  the  middle  of  p.  420  Lord  Blackburn  says  this: — 

"  It  seems  to  them  that,  in  point  of  fact,  the  British  Government  has 
for  a  long  period  exercised  dominion  over  this  bay,  and  that  their 
claim  has  been  acquiesced  in  by  other  nations,  so  as  to  show  that  the 
bay  has  been  for  a  long  time  occupied  exclusively  by  Great  Britain, 
a  circumstance  which  in  the  tribunals  of  any  country  would  be  very 
important.  And  moreover  (which  in  a  British  Tribunal  is  conclu- 
sive) the  British  Legislature  has  by  Acts  of  Parliament  declared  it 
to  be  part  of  the  British  territory,  and  part  of  the  country  made 
subject  to  the  Legislature  of  Newfoundland. 

"  To  establish  this  proposition  it  is  not  necessary  to  go  further  back 
than  to  the  59  Geo.  3,  c.  38,  passed  in  1819,  now  nearly  sixty  years  ago. 

"  There  was  a  Convention  made  in  1818  between  the  United  States 
and  Great  Britain  relating  to  the  fisheries  of  Labrador,  Newfound- 
land, and  His  Majesty's  other  possessions  in  North  America,  by 
which  it  was  agreed  that  the  fishermen  of  the  United  States  should 
have  the  right  to  fish  on  part  of  the  coasts  (not  including  the  part  of 
the  island  of  Newfoundland  on  which  Conception  Bay  lies),  and 
should  not  enter  any  '  bays '  in  any  part  of  the  coast  except  for  the 
purposes  of  shelter  and  repairing  damages,  and  purchasing  wood,  and 
obtaining  water,  and  no  other  purposes  whatever.  It  seems  impos- 
sible to  doubt  that  this  Convention  applied  to  all  bays,  whether  lar^e 
or  small,  on  that  coast,  and  consequently  to  Conception  Bay.  It  is 
true  that  the  Convention  would  only  bind  the  two  nations  who  were 
parties  to  it,  and  consequently  that,  though  a  strong  assertion  of 
ownership  on  the  part  of  Great  Britain,  acquiesced  in  by  so  powerful 
a  state  as  the  United  States,  the  Convention  though  weighty  is  not 
decisive.    But  the  Act  already  referred  to  59  Geo.  3,  c.  38,  though 

fassed  chiefly  for  the  purpose  of  giving  eflFect  to  the  Convention  of 
818,  goes  further." 

And  then  Lord  Blackburn  reads  the  provision  in  the  4th  section 
about  requiring  any  person  to  depart  from  such  bays,  and  the  pen- 
alty which  is  imposed  upon  refusal : — 

"No  stronger  assertion  of  exclusive  dominion  over  these  bays 
could  well  be  framed.  As  has  been  already  observed,  Conception 
Bay  is  in  every  sense  of  the  words  a  bay  within  Newfoundland, 
though  of  Gonsiaerable  width ;  and  as  there  is  nothing  to  justify  a  con- 
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struction  of  the  Act  limiting  it  to  bays  not  exceeding  any  particular 
'  width,  this  is  an  unequivocal  assertion  of  the  British  Legislature  of 
exclusive  dominion  over  this  bay  as  part  of  the  British  territory. 
And  as  this  assertion  of  dominion  has  not  been  questioned  by  any 
nation  from  1819  down  to  1872,  when  a  fresh  convention  was  made, 
this  would  be  very  strong  in  the  tribunals  of  any  nation  to  show  that 
this  bay  is  by  prescription  part  of  the  exclusive  territory  of  Great 
Britain." 

I  respectfully  invite  the  Tribunal  to  take  the  same  view  of  that 
treaty  which  Lord  Blackburn  took  in  the  judgment  to  which  I  have 
just  referred. 

But  we  are  not  left  without  assistance  from  American  writers  who 
wrote  not  very  long  after  the  time  when  this  treaty  was  entered  into. 

In  Kent's  "  Commentaries,"  which  were  published  in  1826,  Mr. 
Chancellor  Kent  takes  a  very  extensive  view  of  the  extent  of  sea  over 
which  jurisdiction  Inay  be  claimed. 

I  do  not  know  whether  it  will  be  for  the  convenience  of  the  Court 
that  I  should  hand  up  the  prints  we  have  had  made  of  the  various 
authorities  which  will  be  referred  to.  Kent's  "Commentaries"  are 
very  readily  to  be  obtained.  Some  of  the  other  books  are  not 
247  so  easily  to  be  got.  In  any  case  it  might  be  convenient  for  the 
members  of  the  Tribunal  to  have  before  them  the  print  of  these 
authorities  as  I  cite  them. 

I  am  told  that  the  passage  I  am  about  to  read  (p.  97)  occurs  in  the 
first  edition. 

The  PREsroBNT :  It  is  given  as  p.  29.  The  paging  will  be  different 
in  the  different  editions,  of  course. 

Sir  Robert  Finlay  :  There  is  this  passage  which  I  will  read  with 
regard  to  bays.    It  begins : — 

"The  executive  authority  of  this  country,  in  1793,  considered  the 
whole  of  Delaware  Bay  to  be  within  our  territorial  jurisdiction;  and 
it  rested  its  claim  upon  those  authorities  which  admit  that  gulfs,  chan- 
nels, and  arms  of  the  sea,  belong  to  the  people  with  whose  lands  they 
are  encompassed.  It  was  intimated  that  the  law  of  nations  would 
justify  the  United  States  in  attaching  to  their  coasts  an  extent  into 
the  sea  beyond  the  reach  of  cannon-shot. 

"  Considering  the  great  extent  of  the  line  of  the  American  coasts, 
we  have  a  right  to  claim,  for  fiscal  and  defensive  regulations,  a  lib- 
eral extension  of  maritime  jurisdiction ;  and  it  would  not  be  unrea- 
sonable, as  I  apprehend,  to  assume,  for  domestic  purposes  connected 
with  our  safety  and  welfare,  the  control  of  the  waters  on  our  coasts, 
though  included  within  lines  stretching  from  quite  distant  head- 
lands, as,  for  instance,  from  Cape  Ann  to  Cape  Cod,  and  from  Nan- 
tucket to  Montauk  Point,  and  from  that  point  to  the  capes  of  the 
Delaware  and  from  the  south  cape  of  Florida  to  the  Mississippi.  It 
is  certain  that  our  government  would  be  disposed  to  view  with  some 
uneasiness  and  sensibility  in  the  case  of  war  between  other  maritime 
powers,  the  use  of  the  waters  of  our  coast,  far  beyond  the  reach  of 
cannon-shot,  as  cruising  ground  for  belligerent  purposes." 
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Then  I  need  not  read  the  next  sentence,  which  refers  to  the  sugges- 
tion that  was  thrown  out,  that  the  well-defined  path  of  the  Gulf 
Stream  might  be  accepted  as  the  boundary. 

Then  the  learned  writer  goes  on : — 

^  It  ought,  at  least,  to  be  insisted,  that  the  extent  of  the  neutral 
immunity  should  correspond  with  the  claims  maintained  by  Great 
Britain  around  her  own  territory,  and  that  no  belligerent  right 
should  be  exercised  within  'the  chambers  formed  by  headlands,  or 
anywhere  at  sea  within  the  distance  of  four  leagues,  or  from  a  right 
line  from  one  headland  to  another.'  ^ 

Then,  passing  over  one  sentence,  this  occurs : — 

"It  was  further  observed  that  all  nations  exercise  the  right,  and 
none  with  more  rigor,  or  at  a  greater  distance  from  the  coast,  than 
Great  Britain,  and  none  on  more  justifiable  ground  than  the  United 
States." 

Now,  I  am  not  concerned  to  enquire  whether  all  these  claims  put 
forward  by  the  learned  writer  with  regard  to  the  jurisdiction  of  the 
United  States  are  or  are  not  well  founded,  but  what  is  most  material 
to  observe  is  that,  writing  in  1826,  only  eight  years  after  the  treaty, 
that  is  the  view  which  is  taken  of  the  extent  of  claim  to  territorial 
jurisdiction  and  sovereignty  by  reference  to  claims  and  the  practice 
of  Great  Britain. 

Then  in  1828,  only  two  years  afterwards,  we  have  Mr.  Lyman's 
treatise  on  the  diplomacy  of  the  United  States,  in  which,  reading 
from  the  second  edition,  which  was  published  in  1828  (I  do  not  know 
in  what  year  the  first  edition  was  published,  probably  some  years 
before),  vol.  2,  at  p.  100,  referring  to  the  treaty  of  1818,  he  says, 
"  We  have  lost  the  Bay  of  Chaleur  fishing,  so  important  formerly  as 
to  confer  a  name  on  a  particular  description  of  fish  as  well  as  vessels." 

That  can  refer  only  to  the  provision  excluding  American  fisher- 
men from  the  bays  of  the  non-treaty  coast. 

And  in  Wheaton,  the  first  edition  of  which  was  published  in  1836, 
there  will  be  found  passages  as  to  bays,  King's  Chambers,  Delaware 
Bay,  and  so  on,  but  as  the  treatise  is  so  very  familiar,  I  need  not 
occupy  the  time  of  the  Court  by  reading  the  passages. 

May  I  respectfully  refer  the  Court  to  the  fact  that,  writing  in  1836, 
Mr.  Wheaton  takes  the  view  that  there  should  be  such  claim  with 
regard  to  "  bays  "  ?  He  refers  to  the  case  of  the  King's  Chambers, 
over  which  jurisdiction  was  asserted  by  Great  Britain,  and  the  claim 
of  the  United  States  over  Delaware  Bay,  and  gives  other  illustrations. 

Now,  I  submit  that  these  three  writers,  all  of  them  Americans, 
writing  not  very  long  after  the  treaty  of  1818,  are  conclusive  to 
destroy  any  shred  of  an  idea  that  there  is  a  clear  understanding  that 
the  British  claim  was  confined  to  jurisdiction  over  bays  only  6  miles 
at  the  mouth,  and  conclusive  to  show  that  when  the  negotiators  used 
92900**— 9.  Doc.  870. 6X-3,  vol  9 ^28 
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the  term  "  bays  "  in  this  treaty,  they  must  have  used  it  in  its  natural 

and  geographical  sense. 
248  Now,  may  I  ask  the  Court  for  one  moment  to  look  at  the 

language  of  the  treaty  of  1818,  often  as  it  has  been  consid- 
ered ?  The  word  used  is  "  bays,"  and,  as  I  have  said,  none  of  the 
bays  to  which  it  refers  are  unreasonably  large.  There  are  none  of 
them  like  the  Gulf  of  Lyons  or  the  Bay  of  Biscay. 

Then  you  have  the  expression  "bays  of  His  Majesty's  dominions." 

May  I  read  the  words  in  their  context  so  as  to  show  that  the  ex- 
pression "  of  His  Majesty's  dominions  "  there  is  a  purely  geograph- 
ical expression,  and  is  not  in  any  way  to  say  that  the  bays  referred 
to  are  other  than  geographical  bays,  is  not  intended  to  denote  that 
they  are  to  be  territorial  bays,  although  they  undoubtedly  were 
claimed  as  territorial  bays  at  the  time? 

The  recital  in  the  beginning  of  the  article  is  that  differences  have 
arisen  with  respect  to  the  liberty  to  fish  and  so  on  on  certain  coasts, 
bays,  and  creeks  of  His  Britannic  Majesty's  dominions  in  America. 

That  certainly  is  geographical.  Certain  coasts,  bays,  and  so  on  of 
His  Britannic  Majesty's  dominions  in  America  means  the  coasts, 
bays,  and  so  on  situated  in  His  Majesty's  territories  in  America, 
and  then  it  goes  on  to  say  it  is  agreed  that  the  inhabitants  shall  have 
the  liberty  to  take  fish  of  every  kind  on  the  coasts  of  Newfoundland, 
on  the  coasts,  bays,  harbours,  and  creeks  on  the  southern  coast  of 
Labrador;  and  then  a  renunciation  clause  that  the  United  States 
renounce  for  ever  any  liberty  heretofore  enjoyed  or  claimed  by  the 
inhabitants  thereof  to  take,  dry,  or  cure  fish  on  or  within  3  marine 
miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  of  His  Britannic 
Majesty's  dominions  in  America  not  included  within  the  above- 
mentioned  limits. 

I  submit  to  the  Court  that  that  expression  "of  His  Britannic 
Majesty's  dominions  in  America"  shows  that  the  word  "bay"  is 
there  used  in  the  geographical  sense,  and  that  all  that  the  words  "  of 
His  Britannic  Majesty's  dominions  "  denote  is  that  the  bay  is  to  be 
situated  on  the  sea  bordering  a  portion  of  His  Britannic  Majesty's 
dominions. 

If  there  were  any  doubt  on  the  subject,  it  is  perfectly  clear,  I  sub- 
mit, by  reference  to  the  treaty  of  1783,  at  p.  13  of  the  said  Appendix ; 
the  words  are  obviously  taken  from  it.  That  treaty  provides 
(article  3)  that  the  inhabitants  of  the  United  States  shall  have  lib- 
erty to  take  fish  on  a  certain  part  of  the  coast  of  Newfoundland,  and 
also  on  the  coasts,  bays,  and  creeks  of  all  other  of  His  Britannic 
Majesty's  dominions  in  America. 

There  the  expression  is  clearly  a  geograpfiical  one — "  all  other  of 
His  Britannic  Majesty's  dominions  in  America."  The  other  of 
His  Britannic  Majesty's  dominions  must  relate  to  the  territories 


ABGUMENT  OF  BIB  BOBEBT  FINIAY.  419 

other  than  those  that  have  been  mentioned  before,  and  the  expres- 
sion is  obviously  purely  a  geographical  one  in  that  treaty,  and  so, 
I  submit,  it  is  in  the  treaty  of  1818. 

Now,  if  it  had  been  intended  to  limit  the  significance  of  the  word 
**bay"  to  something  other  than  its  geographical  sense,  why  were 
words  not  put  into  the  treaty  for  the  purpose?  The  wide  extent  of 
the  British  claims  was  well  known ;  they  had  specified  3  miles  as  the 
belt  from  the  coasts  and  bays  which  was  renounced  by  the  fishermen 
of  the  United  States.  When  they  were  doing  that,  if  it  was  intended 
to  limit  the  bays,  which  everyone  at  that  time  would  understand  in 
the  larger  sense,  to  bays  of  6  miles  across,  why  were  not  the  words 
put  in?  I  submit  that  the  fact  that  when  they  were  dealing  with 
the  limitation  as  to  the  belt  they  put  in  the  words  "  three  miles,"  but 
that  when  they  were  dealing  with  bays  they  used  a  general  expres- 
sion, and  did  not  put  in  any  such  limitation  at  all,  is  almost  con- 
clusive to  show  that  they  did  not  intend  any  such  limitation  to  be 
imposed  upon  the  word.  Now,  the  answer  made  by  the  United  States 
to  that  argument  is  that  the  3-mile  rule  applies.  The  shape  that  this 
argument  has  taken  has  not  been  quite  the  same  throughout.  In 
most  cases  in  the  correspondence  the  assertion  made  was  that  the 
line  should  follow  the  sinuosities  or  indentations  of  the  coast,  but  in 
the  United  States  Case,  at  the  bottom  of  p.  248,  that  is  not  the  claim 
as  put  forward : — 

"  The  position  of  the  United  States  with  reference  to  Question  6 
is  that  the  distance  of  '  three  marine  miles  of  any  of  the  coasts,  bays, 
creeks,  or  harbours '  referred  to  in  the  said  Article,  must  be  measured 
from  low  water  mark  following  the  indentations  of  the  coast;  and 
the  United  States  requests  the  Tribunal  to  answer  and  decide  this 
Question  accordingly.'^ 

In  the  United  States  Counter-Case  the  statement  is  varied.  Near 
the  bottom  of  p.  69,  in  dealing  with  Question  5,  the  paragraph  which 
is  headed  "  The  Reply  of  the  United  States  "  runs  thus : — 

"  On  the  issue  thus  presented  by  Great  Britain,  the  United  States 
maintains,  as  it  has  maintained  ever  since  the  question  was 
249  raised  under  the  headland  theory,  that,  at  the  time  this  treaty 
was  entered  into,  none  of  the  waters  on  the  non-treaty  coasts 
more  than  three  miles  from  shore  were  regarded  as  territorial  waters 
of  Great  Britain,  whether  considered  with  reference  to  the  position 
taken  by  the  two  Governments  in  the  negotiations  which  led  up  to 
this  treaty,  or  with  reference  to  British  jurisdiction  over  such  water 
at  that  time;  and  consequently  that  the  territorial  waters  of  Great 
Britain  did  not  include  any  bays  which  were  more  than  six  marine 
miles  in  width." 

And  in  the  Argument  the  final  shape  is  adopted  at  pp.  145  and 
148.    P.  145:— 

"A  bay,  creek,  or  harbor  of  His  Britannic  Majesty's  dominions  in 
America  was,  therefore,  well  understood  to  be  a  body  of  water  not 
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over  six  marine  miles  in  width  at  its  entrance.  Such  a  bay,  creek,  or 
harbor  was  to  be  a  closed  bay ;  and  the  three  marine  miles  were  to  be 
measured  from  the  shores,  and  from  the  lines,  determined  by  this 
measurement  from  the  shores,  across  bays,  creeks,  or  harbors  within 
His  Majesty's  admitted  jurisdiction.'* 

That  is  to  say  that  unless  the  bay  is  only  6  miles  in  width  at  its 
entrance  it  is  open  water,  and  the  3  marine  miles  are  to  be  measured 
from  a  line  across  the  bay  not  more  than  6  miles  at  the  entrance. 
Now,  these  are  two  quite  different  positions,  and  the  results  yielded 
are  different.  If  I  may  be  permitted  to  illustrate  the  point  I  am 
making,  I  will  do  so  by  this  diagram  which  I  hand  in  as  part  of  my 
argument.  [Diagram  put  in.]  The  original  contention  is  indicated 
by  the  red  dotted  line.  There  the  line  follows  the  sinuosities  of  the 
coast  The  second  contention  is  indicated  by  the  line  of  black  dashes. 
There  the  line  is  drawn  3  miles  from  the  coast  and  3  miles  from  the 
line  across  the  mouth  of  the  bay,  whose  entrance  is  of  a  width  of  6 
miles.  It  will  be  observed  that  the  second  plan  gives  a  sort  of  trian- 
gular body  of  water  as  territorial  water,  for,  I  suppose,  some  6  or  7 
square  miles,  having  regard  to  the  width  of  the  bay,  which  would  have 
been  open  sea  according  to  the  first  method  of  measuring.  The  two 
positions  are  by  no  means  identical ;  on  the  contrary,  they  have  con- 
siderable practical  difference  in  their  results.  But,  further,  I  desire 
to  call  the  attention  of  the  Court  to  the  nature  of  the  position  which  is 
taken  up  by  the  United  States.  They  do  not  say  that  you  are  to  take 
a  line  measured  across  the  bay  where  it  is  reduced  to  6  miles  in  width. 
They  say  that  no  bay  is  territorial  water  unless,  at  the  entrance,  the 
width  is  not  more  than  6  miles.  The  result  of  that  is  that,  whereas, 
in  all  treaties  which  have  dealt  with  this  subject,  it  has  been  con- 
sidered proper,  if  you  took  10  miles,  or  whatever  the  distance  taken 
was — take  the  Chamberlain-Bayard  Treaty  of  1888  as  an  example — 
to  say,  as  they  said  there,  measure  the  width  of  10  miles  at  the  point 
where  the  gulf  or  bay  sinks  to  that  width,  and  then  measure  3  miles 
from  that  point  as  territorial  water, — such  a  contention  is  not  put 
forward  here.  That  is  not  the  contention  put  forward  by  the  United 
States,  and  the  reason  why  they  do  not  put  it  forward  is  obvious — 
that  the  word  used  in  the  treaty  is  "  bays,"  and,  if  they  had  adopted 
that  argument,  they  would  have  had  to  say  that  it  was  an  admission 
to  parts  of  bays.  They  did  not  adopt  that  argument  at  all  because 
the  exclusion  is  from  bays,  and  they  attempt  to  comprise  within 
the  word  ^'  bays  "  only  such  bays  as  are  not  more  than  6  miles  across 
at  the  entrance.  May  I  call  the  attention  of  the  Court  to  three  pas- 
sages in  the  Argument  in  which  they  make  that  very  clear — pp.  145, 
146,  and  148  of  the  printed  Argument?    In  the  middle  of  p.  145 : — 

"A  bay,  creek,  or  harbor  of  His  Britannic  Majesty's  dominions  in 
America  was,  therefore,  well  understood  to  be  a  body  of  water  not 
over  six  marine  miles  in  width  at  its  entrancef'' 
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P.  146,  just  below  the  middle  of  the  page: — 

"The  word  *  coasts'  comprehended  the  coast  line  of  all  the  great 
bays ;  and,  of  course,  the  three  miles  could  not  be  measured  from  the 
inner  coast  line  of  bays,  creeks,  or  harbors  six  marine  miles  or  less 
in  width,  for  the  three-mile  line  drawn  across  their  entrances  from 
the  opposite  shores  closed  such  bays,  irrespective  of  their  inner 
extent. 

Then,  at  the  bottom  of  the  page : — 

"A  line  following  the  sinuosities  of  the  coasts  at  a  distance  of  three 
marine  miles  seaward  would  not  enter  bays,  creeks,  or  harbors  six 
marine  miles  or  less  in  width  at  their  entrances  " 

And  at  the  top  of  p.  148 : — 

"  The  bavs  within  the  three-mile  limit  are  bays  of  '  His  Britannic 
Majesty's  Dominions,'  and  the  line  drawn  across  the  entrances  to  such 
bays  is  for  the  purposes  of  measurement  considered  as  the  shore  line." 

So  that  the  United  States  have  not  assumed,  and,  having  regard  to 
the  language  of  the  treaty,  could  not  well  assume,  the  position 
250  which  has,  in  so  many  cases,  been  taken  up  by  the  authors  of 
treaties,  that  you  take  as  the  point  of  departure  for  the  3-mile 
line  of  sovereignty  a  line  drawn  across  a  bay  or  gulf  where  it  sinks 
to  a  width  of  not  more  than  6  miles.  I  need  not  refer  to  the  many 
treaties  which  have  been  framed  and  which  are  familiar  to  the  Court, 
such  as  the  North  Sea  Fisheries  Convention  and  the  Bayard  Treaty, 
where  that  mode  of  measurement  is  adopted.  If  that  had  been  in- 
tended here  it  most  certainly  would  have  been  expressed,  as  it  has 
been  in  these  treaties. 

There  is  another  observation  that  I  wish  to  make  in  reference  to 
this  argument  by  which  the  United  States  seek  to  limit  the  interpre- 
tation of  the  word  "  bays,"  and  it  is  that  it  involves  the  proposition 
that  at  that  time  we  were  recognising  that  bays,  the  entrances  of 
which  were  more  than  6  miles  across,  were  open  to  all  the  world. 
It  was  not  a  mere  question  as  between  the  United  States  and  Great 
Britain,  but  it  involves  the  proposition  that  Great  Britain  was  recog- 
nising that  any  bay,  more  than  6  miles  across  at  the  entrance,  was 
part  of  the  open  sea,  and  therefore  subject  to  the  right  of  any  for- 
eigners to  enter  into  and  fish  within  those  waters.  Having  regard 
to  the  claims  which  Great  Britain  at  that  time  put  forward,  I  submit 
that  such  a  position  is  absolutely  incredible,  and  yet  that  is  what  is 
involved  in  the  contention  of  the  United  States.  A  fourth  observa- 
tion arises  with  regard  to  this  argument,  and  it  is  this:  The  word 
"  bay  "  must  have  the  same  meaning  through  the  whole  of  the  clause. 
The  Court  will  recollect  that  the  right  is  reserved  to  American  fisher- 
'nen  to  enter  bays  for  the  purposes  of  shelter,  getting  wood  and  water, 
and  so  on.  Now,  there  is  many  a  bay  the  entrance  to  which  exceeds 
C  miles.  A  bay,  7  or  8  miles  at  its  entrance,  may  afford  most  excel- 
lent shelter  because,  with  the  two  sides  of  the  bay,  and  the  hills 
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which,  it  may  be,  form  its  sides,  you  will  get  shelter  from  any  wind 
unless  it  is  blowing  absolutely  into  the  mouth  of  the  bay,  and  so  you 
may  get  wood  and  water  with  great  advantage  in  bays  of  that  de- 
scription. The  liberty  given  to  the  American  fishermen  to  take 
shelter  and  to  get  wood  and  water  is  in  bays,  creeks,  and  harbours. 
According  to  the  construction  that  the  United  States  contend  for, 
unless  the  word  "  bay  "  is  to  be  read  in  one  sense  in  one  part  of  the 
clause,  and,  in  another,  in  another  part  of  the  clause,  American  fisher- 
men could  not  go  into  any  bay  the  width  of  which,  at  the  entrance, 
was  over  6  miles  for  the  purpose  of  shelter,  or  for  the  purpose  of 
getting  wood  and  water,  or  of  making  repairs.  I  submit  that  there  is 
really  no  escape  from  that  argument  unless  the  word  "  bay  "  is  some- 
times to  be  read  in  one  sense  and  sometimes  in  the  other,  according 
as  it  suits  the  contention  of  one  party  to  the  argument.  A  bay  more 
than  6  miles  across  may  be  most  suitable  for  the  purpose  of  shelter 
or  for  the  three  or  four  specified  purposes,  but,  according  to  the 
argument  of  the  United  States,  it  would  not  be  open  to  the  United 
States  fishermen  for  these  purposes  if  it  exceeded  the  specified  width 
because  it  would  not  be  a  bay  within  the  meaning  of  the  treaty. 

Sir  Charles  FrrzPATRicK:  If  it  exceeded  the  specified  width, 
would  it  not  be  a  possible  construction  that  then  it  would  be  open 
sea  and  they  would  not  require  any  permission  to  enter? 

Sir  Robert  Finlay:  Yes,  but  the  permission  to  go  on  the  coasts 
to  take  shelter,  or  to  get  wood  and  water,  you  will  observe,  Sir,  is 
confined  to  bays.  I  will  read  the  precise  words  which  occur  in  the 
renunciation  clause.    They — 

"renounce  for  ever,  any  liberty  heretofore  enjoyed  or  claimed  by 
the  inhabitants  thereof,  to  take,  dry,  or  cure  fish  on,  or  within  3 
marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  of  His 
Britannic  Majesty's  dominions  in  America  not  included  within  the 
above-mentioned  limits;  provided,  however,  that  the  American  fish- 
ermen shall  be  admitted  to  enter  such  bays  or  harbours  for  the  pur- 
pose of  shelter  and  of  repairing  damages  therein,  of  purchasing 
wood,  and  of  obtaining^  water,  and  for  no  other  purpose  whatever." 

The  permission  to  enter  for  these  purposes  is  not  to  enter  on  any 
part  of  the  coast;  it  is  only  a  permission  to  enter  a  bay  or  harbour, 
and  I  therefore  submit  that  if  "  bay  "  means  what  is  asserted  in  the 
earlier  part,  the  permission  to  enter  for  the  four  specified  purposes 
would  be  unduly  circumscribed.  There  would  be  no  right  to  use  the 
coast  for  the  specified  purposes.  The  liberty  to  avail  themselves  of 
this  permission  for  these  four  specified  purposes  is  confined  to  bays 
and  harbours. 

Now,  Mr.  President,  I  pass  to  examine  the  question  whether  the 
doctrine  of  international  law,  for  which  the  United  States  contend 
as  limiting  the  construction  of  the  treaty,  is  one  which  is  well 
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founded.  That  doctrine  is  that  nothing  is  a  bay,  for  the  purposes 
of  territorial  jurisdiction,  unless  the  entrance  is  not  more  than  6 
miles  wide.  I  shall  submit  that  a  doctrine  of  this  kind  forms  no 
part  of  international  l^w  at  the  present  time,  and  that  it  is  really 

out  of  the  question  to  say  that  it  formed  a  part  of  intema- 
251      tional  law  at  the  time  that  the  treaty  of  1818  was  negotiated. 

When  it  was  first  broached  it  was  very  emphatically  repudi- 
ated and  strenuously  criticised  by  Mr.  Seward  in  the  American 
Senate  in  1852.  Mr.  Seward  was  obviously  speaking  on  behalf  of 
the  Government  of  the  United  States,  and  in  the  course  of  that 
speech  (without  reading  the  passage  again — ^I  read  it  a  few  days 
ago  to  the  Court)  he  pointed  out  what  effect  the  establishment  of 
the  rule  that  only  6-mile  bays  were  territorial  would  have  upon  the 
coast  of  the  United  States  and  on  their  Government.  He  said  that 
it  would  withdraw  from  them  such  bays  as  Delaware  Bay,  Chesa- 
peake Bay,  and  a  number  of  others  which  he  enumerated  both  on 
the  east  and  west  coasts  of  America.  The  doctrine,  when  it  was  put 
forward  on  that  occasion,  was  definitely  repudiated,  and  repudiated 
on  grounds  which  showed  that  the  doctrine  then  was  not  well 
founded.  I  am.  not  going  to  repeat  the  proposition  again,  as  I  am 
sure  it  is  in  the  memory  of  the  Court.  I  referred  to  it  some  days 
ago.  Now,  the  proposition  which,  I  submit,  emerges  from  the  ex- 
amination of  the  authorities  is  this,  that  whatever  width  you  take 
for  the  belt  of  territorial  jurisdiction  on  the  open  coast,  it  is  not  true 
to  say,  as  a  proposition  of  international  law,  that  you  take  double 
that  distance  to  limit  the  class  of  inlets  which  are  subject  to  terri- 
torial jurisdiction.  Different  considerations  altogether  apply,  and 
jurisdiction  over  these  inlets  is  by  no  means  limited  to  the  case  where 
the  width  is  only  6  miles.  Of  course,  there  has  been  an  enormous 
diversity  of  opinion  as  to  what  the  width  of  territorial  belts  should 
be.  It  is  a  very  interesting  study  to  follow  the  development  which 
it  has  undergone,  but  I  think  almost  all  the  international  writers, 
whatever  they  take  as  the  proper  width  for  the  belt  on  the  open 
coast,  agree  in  considering  that  bays  stand  by  themselves,  and  that 
double  of  the  distance  does  not  necessarily  apply.  Now,  I  have  made 
a  selection  from  the  authorities.  I  shall  endeavour  to  shorten  the 
citations  very  much  by  handing  up  prints  to  the  Court  in  the  same 
way  as  before,  and  I  think  I  shall  be  able  to  refer  to  the  prints  and 
to  get  through  a  certain  number  of  authorities  that  I  must  refer  to 
without  the  consumption  of  any  great  amount  of  time.  But  it  is,  of 
course,  vital  to  me  to  show  that  this  alleged  doctrine  of  international 
law  as  to  the  6  miles  width  had  and  has  no  existence  at  all,  because 
it  is  the  only  ground  upon  which  the  United  States  claim  to  limit  the 
interpretation  of  the  treaty  of  1818  as  to  the  word  "bays."  I  say 
that  the  doctrine  does  not  exist  at  all,  and  secondly  that  it  is  more 
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than  demonstrated  that  it  did  not  exist  at  the  date  at  which  the  treaty 
was  entered  into.  The  second  proposition,  of  course,  would  be  enough 
for  my  purpose,  but  the  consideration  of  the  later  authorities  cannot 
be  altogether  eliminated.  The  first  authority  that  I  refer  to  is  the 
very  high  authority  of  Grotius.  In  his  treatise  published  early  in 
the  seventeenth  century,  in  book  2,  chapter  3,  section  8,  he  speaks  of 
bays.  I  think  that  one  must  look  at  section  7  to  make  section  8  intel- 
ligible. I  shall  read  the  translation  as  it  is  given  in  Whewell's 
translation,  "  Grotius  de  jure  Belli  et  Pacis,"  published  by  the  Cam- 
bridge Press,  vol.  i,  p.  259: — 

"  We  have  above  begun  to  speak  of  the  sea ;  we  must  now  finish 
what  we  have  to  say  on  the  subject.  Rivers  may  be  held  as  by  occu- 
pation, though  neither  their  upper  nor  lower  extremity  be  included 
m  the  territory ;  but  cohere  with  superior  or  inferior  water,  or  with 
the  sea.  It  is  sufficient  that  the  jgreater  part,  that  is,  the  sides,  are 
enclosed  with  banks,  and  that  a  river  is  something  small  in  compari- 
son with  the  land." 

Section  8 : — 

"Bv  this  it  appears  that  a  portion  of  the  sea  also  may  be  occu- 
pied by  him  who  possesses  the  land  on  each  side:  although  it  be 
open  at  one  end,  as  a  bay,  or  at  both,  as  a  strait;  provided  it  be  not 
such  a  portion  of  the  sea  as  is  too  large  to  appear  part  of  the  land. 
And  what  is  lawful  to  one  people  or  king,  seems  also  to  be  lawful  to 
two  or  three,  if  they,  in  like  manner,  wish  to  occupy  the  sea  which 
lies  among  their  dominions.  And  thus  two  rivers  which  flow  between 
two  peopks  are  occupied  by  both,  and  thus  are  divided." 

I  shall  submit  that  that  assertion  of  one  of  the  great  writers  on 
international  law  there  strikes  the  true  note  in  what  he  says  as  to 
the  proportion  of  the  inlet  to  the  land  which  surrounds  it.  Where 
you  have  a  very  deep  inlet  with  a  comparatively  narrow  entrance, 
such  an  inlet  must  reasonably  be  considered  as  belonging  to  the  terri- 
tory by  which  it  is  surrounded  where  that  territory  belongs  to  one 
nation  or  country. 

Grotius  was  followed  by  Puffendorf,  and  I  have  only  a  few  words 
to  say  relative  to  the  propositions  in  Puffendorf.  He,  a  little,  criti- 
cises Grotius'  limitation  with  regard  to  the  proportion  between  the 
land  and  the  river,  which  would  not,  however,  apply  to  the  land 
and  the  inlet,  and  he  seems  to  say  that,  however  narrow  the  land 
may  be,  the  river  or  inlet  would  be  held  in  dominion.  Further,  in 
section  8  of  the  same  fifth  chapter  of  the  fourth  book,  he  says  this — 
it  is  at  the  very  end,  I  think,  of  the  extract  which  has  been  handed 
to  the  Court: — 

252  "From  which  Considerations  it  is  manifest  that  in  these 

times,  when  Shipping  is  brought  to  its  highest  Perfection,  it 
is  presumea,  that  every  Maritime  People,  at  all  acquainted  with 
Navigation,  are  Lords  of  the  Sea,  where  it  toucheth  their  own  shore, 
so  far  as  it  may  be  counted  a  Defence,  especially  in  ports  and  other 
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Places  where  there  is  Convenience  of  Landing.  In  like  manner  the 
Oulphs  and  Channels,  or  Arms  of  the  Sea,  are,  according  to  the 
regular  Course,  supposed  to  belong  to  the  People  with  whose  lands 
they  are  encompassed.  But  in  case  different  Nations  border  on  the 
same  Channel  the  Sovereignty  of  each  shall  be  conceived  to  reach 
into  the  Middle  of  the  Water,  from  every  part  of  their  respective 
shore;  unless  either  all  the  States  have  agreea  by  Covenant  to  use  the 
whole  Water  prcnniscuously  among^  themselves,  and  to  exercise  a 
general  undivided  Sovereignty  over  it,  against  Foreigners  :...•" 

I  do  not  know  that  I  need  read  the  rest  of  the  passage.  Bynker- 
shoek  deals  with  this  subject  in  a  treatise  published  very  early  in  the 
eighteen  century,  and  he,  of  course,  it  was  who  first  laid  down  the 
celebrated  canon  as  to  dominion  ceasing  where  arms  ceased  to  have 
their  effect.  He  laid  down  that  doctrine  in  his  "  De  Dominio  Maris 
Dissertatio,"  in  1703,  in  the  second  chapter.  He  does  not  speak  of 
bays  in  this  connection.  In  chapter  7  he  makes  reference  to  the  sub- 
ject of  inland  seas,  but  I  do  not  know  that,  on  the  subject  of  bays, 
Bynkershoek  gives  very  much  assistance.  He  lays  down  that  doc- 
trine about  the  range  of  cannon  being  the  limit  of  jurisdiction  on  the 
open  sea,  but  he  does  not  proceed  to  deal  with  the  question  of  what 
the  width  of  bays  should  be.  It  is  worth  mentioning,  as  a  matter  of 
purely  historical  interest,  that  De  Casaregis,  writing  in  1740,  speaks 
of  one  hundred  miles  as  the  range  of  jurisdiction  from  the  coast. 

Burlamaqui,  who,  I  think,  flourished  from  about  the*end  of  the 
seventeenth  century  to  about  the  middle  of  the  eighteenth,  and  the 
relevant  passages  from  whose  writings  will  be  found  in  the  sheets 
handed  up,  deals  with  the  subject  of  gulfs,  in  two  sections,  in  his 
"  Principes  du  Droit  de  la  Nature  et  des  Gens  "  (1820  edition).  It  is 
the  third  volume,  chapter  8,  Article  IX,  and  the  third  proposi- 
tion is: — 

"A  I'egard  des  portions  de  la  mer  qui  sont  voisines  des  terres,  elles 
sontcensees  apnartenir  au  souverain  du  pays,  dont  elles  baignent  les 
cotes;  et  les  golfes  et  detroits  appartiennent  au  peuple  dans  les  terres 
duquel  ils  sont  enclaves.  Car  comme  il  est  aussi  aise  k  ces  peuples 
de  s'emparer  et  de  garder  ces  portions  de  mer,  que  quelque  territoire; 
pourquoi  ne  leur  appartiendraient-elles  pas?  et  pourquoi  ne  pourra- 
lent-Us  pas  empecher  les  autres  d'y  naviguer,  d  y  pecher,  et  de  s'en 
prevaloir  pour  eux  seuls?  " 

The  fifth  clause  is  this : — 

"  Que  si  divers  peuples  possedent  des  terres  sur  les  bords  d'un  golfe. 
ou  d'un  bras  de  mer,  I'empire  de  chacun  s'etend  naturellement  jus- 
qu'au  milieu,  k  moins  qu'il  n'y  ait  quelque  fait,  ou  quelque  convention 
contraire." 

He  deals  quite  generally  with  the  subject  of  gulfs. 
Vattel,  in  his  treatise  on  "  The  Law  of  Nations  " — I  am  reading 
from  the  French  edition  of  1820,  published  at  Paris;  a  translation 
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will  be  found  upon  the  notes  which  I  have  handed  up — in  section  289 
deals  with  the  question  of  the  range  of  cannon  as  the  measure  of  sov- 
ereignty. It  is  at  the  end  of  section  289,  and  I  think  the  C!ourt  will 
find  it  on  the  printed  paper : — 

"At  present  the  whole  space  of  the  sea  within  cannon-shot  of  the 
coast  is  considered  as  making  a  part  of  the  territorv,  and  for  that 
reason  a  vessel  taken  under  the  cannon  of  a  neutral  fortress  is  not  a 
good  prize." 

Then  in  section  291  he  speaks  of  bays : — 

"All  we  have  said  of  the  parts  of  the  sea  near  the  coast  may  be 
said  more  particularly,  and  with  much  greater  reason,  of  the  roads, 
bays,  and  straights,  as  still  more  capable  of  being"  occupied,  and  oi 
greater  importance  to  the  safety  of  the  country.  But  I  speak  of  the 
bays  and  straights  of  small  extent ;  and  not  of  those  great  parts  of  the 
sea  to  which  these  names  are  sometimes  given,  as  Hudson's  Bay  and 
the  Straights  of  Magellan,  over  which  the  empire  cannot  extend,  and 
still  less  a  right  of  property.  A  bay  whose  entrance  may  be  de- 
fended may  be  possessed  and  rendered  subject  to  the  laws  of  the  sov- 
ereign, ana  it  is  of  importance  that  it  should  be  so,  since  the  country 
may  be  much  more  easily  insulted  in  such  a  place  than  on  the  coast, 
open  to  the  winds  and  the  impetuosity  of  the  waves." 

In  section  294  he  deals  with  enclosed  seas,  and  says  that  if  a  sea  is 
entirely  enclosed  by  the  land  of  a  nation,  conmiunicating  only  with 
the  ocean  by  a  channel  of  which  this  nation  may  take  possession,  it 
may  be  considered  as  capable  of  occupation  by  that  nation,  and  he 
gives  the  illustration  of  the  Mediterranean  Sea  in  the  time  of  the 

Bomans. 

253  It  will  be  observed  that  though  Vattel  refers  to  the  cannon 

range  being  the  criterion  along  the  coasts  of  the  sea,  when  he 

deals  with  bays  he  nowhere  says  that  you  take  double  that  as  the 

criterion  for  determining  whether  or  not  the  bay  is  territorial  water. 

Then  another  writer  of  the  eighteenth  century — Galiani — ^the  cita- 
tion is,  I  think,  from  the  edition  of  1782 — deals  with  this  point  ex- 
pressly. I  think  both  the  Italian  and  the  translation  are  given  on 
the  paper  handed  up  Xo  the  Court.    It  is  at  the  very  end  of  the  very 

last  passage : — 

• 

"  I  should  have  concluded  all  my  discourse  on  such  a  celebrated  sub- 
ject did  there  not  remain  for  me  to  define  what  is  open  sea  and  what 
closed  sea.  Undoubtedly  closed  seas  are  those,  not  unlike  large  lakes 
and  rivers,  of  which  (as  I  have  said  above)  the  shores  and  the 
entrance  to  another  sea  belong  to  one  nation  alone.  This  is  disputed 
by  no  writer.  They  are  less  agreed  as  to  the  claim  set  up  by  some 
sovereigns  of  dominion  over  gulfs,  the  shores  of  which  do  not  belong 
entirely  to  them  ^as  is  the  case  with  the  Adriatic  gulf  in  regard  to  the 
Signiory  of  Venice  and  the  Channel  in  regard  to  England)  or  yet 
over  some  extensions  of  the  sea  which  do  not  form  a  closed  gulf  (as 
is  the  case  with  the  Ligurian  sea  in  respect  to  the  Genoese).    They 
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are  altogether  disagreed  on  the  claim  to  a  general  dominion  of  the 
sea  set  up  by  any  nation  in  the  zenith  of  its  prosperity,  based  solely 
on  the  superiority  of  its  naval  force,  and  the  fame  of  the  victories 
that  were  won. 

"As  for  myself,  I  am  of  opinion  there  is  no  just  title  to  a  claim  to 
the  dominion  of  ihese  seas,  nor  in  like  manner  over  the  open  sea,  ex- 
cept special  treaties  have  been  made  which  will  be  binding  on  those 
nations  that  signed  them,  but  in  no  way  bind  the  others,  agamst  whom 
I  believe  it  is  not  even  possible  to  oppose  either  tacit  acquiescence  or 
total  disuse  of  any  seas,  whereby  it  may  be  pretended  that  prescrip- 
tion has  arisen. 

"  Finally  and  a  thing  universally  admitted  is  that  that  edge  of  the 
open  sea  which  washes  the  shore  of  the  state  belongs  to  the  same,  is 
considered  as  incorporated  with  the  territory  and  forms  part  of  it. 
Opinions  and  usages  with  regard  to  the  extent  of  this  mare  terri- 
toriale  have  varied  however  in  different  centuries.  The  safest  seems 
to  be  that  when  the  coasts  do  not  curve  the  territory  extends  out  to 
sea  to  that  full  distance  reached  offensively  by  balls  or  bombs  from  a 
battery  stationed  on  shore.  And  in  truth  it  is  in  conformity  with  the 
principles  of  common  law  (jus  commune)  to  call  territory  that  space 
over  which  the  magistrates  and  ministers  are  able  through  dread  of 
the  forces  confided  to  them  to  execute  the  orders  of  their  sovereign. 
I  do  not  find  however  any  public  treatise  in  which  that  distance  is  de- 
termined in  a  fixed  manner ;  and  it  would  be  difficult  to  say  whether 
the  jurisdiction  over  the  border  of  the  seas  should  be  rated  among  the 
favourable  or  unfavourable  things  and  therefore  be  restricted  or  be 
enlarged.  It  seems  to  me  reasonable  however  that  without  waiting 
to  see  whether  in  point  of  fact  the  sovereign  of  the  territory  has 
constructed  such  a  tower  or  battery  and  of  what  calibre  are  the 
cannons  he  has  set  up,  the  distance  of  three  miles  from  shore  should 
be  fixed  and  given  once  and  for  all  as  that  which  is  surely  the 
greatest  that  a  oall  or  bomb  can  be  driven  with  the  force  of  the  pow- 
der so  far  discovered.  But,  in  places  where  the  land  curves  and 
opens  into  a  bay  or  gulf,  it  is  accepted  among  the  most  civilized 
nations  to  imagine  a  line  drawn  from  point  to  point  of  that  mainland 
or  from  the  islands  which  project  bevond  the  promontories  of  the 
mainland  and  to  regard  as  territory  all  that  gulf  of  the  sea,  even  if 
the  distances  from  uie  middle  of  this  to  the  surrounding  coast  should 
be  on  every  side  more  than  three  miles." 

So  that  that  obviously  involves  the  proposition  that,  although  the 
bay  at  the  entrance  is  more  than  6  miles  wide,  it  is  to  be  treated  as 
territorial  water,  a  line  drawn  across  the  mouth,  and  that  the  whole 
of  that  gulf  is  to  be  regarded  as  territory.  It  is  an  express  repudia- 
tion of  the  doctrine  which  it  is  said  was  accepted  as  established  in 
1818  by  the  negotiators  of  this  treaty.  It  had  never  been  put  for- 
ward before,  and  here  when  Galiani  has  occasion  to  touch  upon  it, 
he  writes  in  terms  which  amount  to  a  repudiation. 

Then,  in  the  treatise  on  "  Precis  du  Droit  des  Gens,"  of  G.  F.  von 
Martens — the  first  edition,  I  think,  was  published  in  1788,  and  I  have 
here  the  Paris  edition  of  1864 — there  are  one  or  two  passages  which 
are  referred  to  in  the  course  of  the  documents  in  this  case. 
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Section  40  relates  to  straits,  gulfs,  and  neighbouring  seas,  and  I 
call  the  attention  of  the  Court  to  the  way  in  which  he  expresses  him- 
self with  regard  to  such  gulfs : — 

"  Ce  qui  vient  d'etre  dit  des  rivieres  et  des  lacs  est  6galement  appli- 
cable aux  detroits  de  mer  et  aux  golfes,  surtout  en  tant  que  ceux-ci  ne 
passent  pas  la  largeur  ordinaire  des  rivieres,  ou  la  double  port^  du 
canon." 

The  expression  is  especially  if  they  do  not  exceed  the  measure 
which  he  gives. . 
Then  he  goes  on : — 

"  De  meme  une  nation  peut  s'attribuer  un  droit  exclusif  sur  ces  par- 
ties voisines  de  la  mer  {mare  proxirmim)  susceptibles  d'etre  mamte- 
nues  du  rivage.  On  a  6nonce  diverses  opinions  sur  la  distance  k 
laquelle  s'etendent  les  droits  du  maitre  du  rivage.  Auiourd'hui 
toutes  les  nations  de  I'Europe  conviennent  que,  dans  la  regie  les  de- 
troits, les  golfes,  la  mer  voisine,  appartiennent  au  maitre  du 
254  rivage,  pour  le  moins  jusqu'a  la  portee  du  canon,  qui  pourrait 
etre  plac6  sur  le  rivage.  Dans  nombre  de  traites  on  a  meme 
adopte  le  principe  plus  ^tendu  des  trois  lieues." 

Then,  in  the  next  section : — 

"  Mais  une  nation  ne  peut-elle  acqu^rir  un  droit  exclusif  sur  des 
fleuves,  des  detroits,  des  golfes  trop  larges  pour  etres  converts  par  les 
canons  du  rivage,  ou  sur  des  parties  d'une  mer  adjacente  qui  passent 
la  portee  du  canon,  ou  meme  la  distance  des  trois  lieues  ?  " 

In  section  42,  he  says : — 

"The  exclusive  right  of  Great  Britain  over  the  channel  of  St. 
George  is  not  contested." 

At  the  end  of  section  40,  the  Court  will  have  observed,  he  says 
that  in  a  number  of  treaties  the  more  extended  area  of  3  leagues  has 
been  adopted  instead  of  the  range  of  guns,  which  he  said  was  the 
minimum  which  was  necessary  for  the  purpose.  He  had  expressed 
himself  in  that  sense  by  the  use  of  the  adverb  "  surtout"  Then,  he 
says,  the  more  extended  principle  of  3  leagues  is  adopted. 

Then  in  the  middle  of  section  41  he  says : — 

"  There  is  no  doubt,  in  the  first  place,  that  such  an  exclusive  right 
can  be  acquired  against  a  particular  nation  which  consents  to  rec- 
ognize it.  However,  it  seems  even  that  this  consent  is  not  an  essen- 
tial requisite  for  such  an  acquisition,  in  so  far  as  the  master  of  the 
shore  sees  himself  in  a  position  to  maintain  it  by  the  help  of  the 
locality  or  a  fleet,  and  that  the  security  of  his  territorial  possessions 
offers  a  sufficient  reason  for  the  exclusion  of  forei^  nations.  If  such 
parts  of  the  sea  are  susceptible  of  domination,  it  is  a  question  of  fact 
to  know  which  of  these  straits,  gulfs,  or  adjacent  seas  situate  in 
Europe  are  free  from  domination,  which  are  dominated  (clausa)^  or 
which  are  those  on  the  liberty  of  which  there  is  a  dispute." 

So  there  the  matter  is  left  in  a  very  vague  fashion.  He  refers 
to  the  gulfs  being  territorial,  especially  where  they  do  not  exceed 
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the  double  range  of  cannon,  and  he  refers  to  the  rule  about  cannon 
as  being  a  rule  which  is  the  minimum. 

Then  Azuni,  in  an  edition  published  in  New  York,  in  1806,  which 
is  getting  near  the  material  time,  says  this,  from  the  Paris  edition 
of  1805,  at  p.  253.  It  is  article  2,  section  15,  which  is  cited  in  the 
United  States  Argument  at  p.  212,  where  he  refers  to  the  most  cer- 
tain mode  of  fixing  the  extent  of  the  territorial  sea,  by  seeing  how 
far  a  cannon  ball  will  carry  and  strike  a  vessel. 

But  there  is  another  passage  to  which  I  desire  to  call  attention, 
which  I  do  not  think  is  cited  in  the  Argument  of  the  United  States. 
It  is  section  17  of  the  same  article,  which  the  Court  will  find  on  the 
paper  handed  up : — 

^'It  is  already  established  among  polished  nations,  that  in  places 
where  the  land,  oy  its  curve,  forms  a  bay  or  a  gulf,  we  must  suppose  a 
line  to  be  drawn  from  one  point  of  the  enclosing  land  to  the  other, 
or  along  the  small  islands  wnich  extend  beyond  the  headlands  of  the 
bay,  and  that  the  whole  of  this  bay,  or  gulf,  is  to  be  considered  as 
territorial  sea;  even  though  the  centre  may  be,  in  some  places,  at  a 
greater  distance  than  three  miles  from  either  shore." 

That  passage  obviously  follows  very  closely  Galiani.  That  is  the 
translation  published  at  New  York  of  Azuni's  work,  the  translation 
being  made,  I  think,  from  the  French. 

I  do  not  know  that  there  are  any  other  authorities  until  we  come 
to  1818,  when  the  treaty  was  concluded. 

Now,  on  that  state  of  the  authorities  up  to  that  date,  is  it  possible 
to  say  that  there  was  in  existence  any  such  well  recognized  doctrine 
so  as  to  qualify  the  natural  meaning  of  the  language  of  the  treaty? 
When  the  treaty  refers  to  bays,  surely  it  refers  to  bays  as  geographical 
entities  appearing  upon  the  maps;  and  you  would  require  a  very 
well-established  doctrine  indeed  to  lead  to  the  qualification  which 
the  United  States  desire  to  impose  on  the  meaning  of  the  treaty; 
but  I  say  up  to  this  point  it  is  impossible  to  find  that  there  is  any 
such  doctrine  established  in  point  of  international  law.  It  had  been 
suggested  as  a  possible  minimum,  but  it  had  never  been  affirmed  as 
essential,  and  it  had  been  expressly  negatived  by  other  writers,  who 
had  laid  down  that  even  if  the  width  exceeded  6  miles,  the  gulf  was 
still  territorial ;  and  after  all  the  question  comes  back  to  the  principle 
enunciated  by  the  great  master  and  founder  of  international  law, 
Grotius.  He  really  deals  with  the  matter  on  principle,  in  a  way 
which  contrasts  favourably  with  some  of  his  successors.  He  says  if 
you  have  got  an  inlet  of  that  character,  having  regard  to  its  dimen- 
sions and  conformation  with  reference  to  the  lands  which  surround  it, 
it  may  fairly  be  considered  as  territorial;  and  that  was  the 
255  only  established  principle  at  that  time,  and  I  shall  submit  to 
the  Court  that  it  is  the  only  established  principle  at  the  present 
day,  although  various  suggestions  of  modification  have  been  mside, 
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But  I  am  afraid  I  can  not  quite  stop  there,  because  the  United 
States  have  referred  to  a  number  of  more  modern  authorities,  and 
although  for  my  purpose,  as  I  submit,  it  is  enough  to  have  shown 
that  there  was  no  such  doctrine  when  the  treaty  was  entered  into, 
either  the  treaty  of  1783  or  of  1818,  yet  I  desire  to  go  further  and 
to  show^  that  the  doctrine  really  is  not  a  recognised  doctrine  of  inter- 
national law. 

In  Joseph  Chitty's  well-known  treatise  on  international  law,  pub- 
lished in  1820,  which  I  have  handed  to  the  Court,  he  adopts  the  doc- 
trine of  Azuni.  I  need  not  read  it.  It  would  be  merely  repeating  the 
same  thing.  He  gives  his  own  reasons,  and  he  cites  authorities  and 
he  adopts  the  principle  that  it  is  not  necessary  that  the  width  should 
be  only  6  miles. 

Then  in  1831  the  treatise  of  Kliiber  appears.  In  the  first  volume 
there  is  a  passage,  section  130,  which  is  cited  in  the  Argument  of 
the  United  States  at  p.  203.  I  read  from  p.  203  of  the  printed  Argu- 
ment of  the  United  States.  Referring  to  the  maritime  territory  of 
a  state,  they  say  Kliiber  says : — 

"  To  these  districts  belong:  (1)  Those  parts  of  thp  ocean  which  are 
adjacent  to  the  continental  territory  of  a  state,  in  accordance  with 
almost  universally  adopted  opinion,  as  far  as  they  are  within  the 
range  of  a  cannon  placed  on  the  shore ;  " 

But  if  reference  is  made  to  Kliiber  it  will  be  found  that  what  he 
says  is : — 

"  Sont  de  ce  nombre,  V  les  parties  de  Toc^an  qui  avoisinent  le  terri- 
toire  continental  de  I'etat,  du  moins,  d'aprfes  ropinion  presque  gen- 
eralement  adoptee,  autant  qu'elles  se  trouvent  sous  la  portee  du  canon 
qui  serait  plac4  sur  le  rivage." 

The  words  "  du  moins  "  are  not  at  all  an  immaterial  qualification, 
because  it  is  the  same  sort  of  qualification  that  occurred  in  the  pas- 
sage to  which  I  referred  in  Von  Martens.  It  does  not  matter.  I 
have  referred  to  the  qualification: — 

"At  least  according  to  the  opinion  generally  adopted,  so  far  as  they 
are  under  the  range  of  cannon  placed  upon  the  bank." 

Then  it  goes  on : — 

"  Those  parts  of  the  ocean  which  extend  into  the  continental  terri- 
tory of  a  state,  if  they  can  be  commanded  by  cannon  from  the  two 
shores,  or  the  entrance  of  which  may  be  forbidden  to  vessels ;  that  is, 
gulfs,  bajs,  and  creeks  .  .  .  (4)  gulfs,  straits,  and  seas  adjacent  to 
tiie  contmental  territory  of  a  state,  which,  although  not  entirely 
within  the  range  of  cannon  shot,  are  recognized  by  other  powers  as 
closed  seas  subjected  to  the  domination  of  one  state." 
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The  Court  will  observe  that  in  dealing  with  his  second  head,  he 
says — I  am  reading  from  section  130  of  the  "  Droit  des  Gens  modeme 
de  PEurope,"  published  in  Paris  in  1831 — 

"  les  parties  de  I'oc^an  gui  s'^tendent  dans  le  territoire  continental  de 
r6tat,  si  dies  peuvent  etre  gouvemees  par  le  canon  des  deux  bords, 
ou  que  I'entr^e  seulement  en  peut  etre  defendue  aux  vaisseaux  (golfes, 
bales  et  cales)." 

He  puts  the  alternative — if  it  can  be  commanded  by  cannon  from 
the  two  banks,  or  if  the  entry  only  can  be  forbidden  to  vessels;  and, 
of  course,  in  the  case  of  a  bay,  as  I  have  before  indicated,  it  is  all 
that  is  essential  if  you  have  a  defined  entrance,  even  if  it  be  a  good 
deal  more  than  6  miles  across,  if  you  can,  by  the  use  of  a  single  vessel 
stationed  there,  effectually  bar  the  entrance. 

Then  Kliiber  goes  on,  in  section  131,  at  p.  218  of  the  edition  from 
which  I  am  reading,  which  section  is,  I  think,  printed  in  the  sheets 
handed  up: — 

"There  are  also  of  the  same  number,  4th,  gulfs,  straits,  and  seas 
adjoining  the  continental  territory  of  the  state,  which,  although  they 
are  not  entirely  under  cannon  range,  are  nevertheless  recognized  hj 
other  powers  as'm^r^  clausurn;  that  is  to  say,  as  submitted  to  domi- 
nation, and  consequently  not  accessible  to  foreign  vessels  which  have 
not  obtained  permission  to  navigate  there." 

Then  Kayneval,  in  1832,  says  this  in  the  10th  section,  which  is  on 
the  paper  handed  up.  I  am  reading  from  "  Institutions  du  Droit  de 
la  Nature  et  des  Gens  "  of  J.  M.  Gerard  de  Rayneval,  1832. 

He  says,  in  effect,  that  there  is  no  fixed  rule  as  to  the  3  miles.     He 

talks  of  territorial  dominion  over  the  sea,  and  then  goes  on : — 

256  "But  the  extent  of  this   property   is  not  determined   by 

uniform  rule.  Some  carry  it  to  a  nundred  miles,  others  to 
sixty,  some  only  to  three.  Others,  in  fine,  fix  it  at  the  range  of 
cannon  placed  on  the  shores  of  the  sea.  Along  the  southern  coast  of 
France,  the  distance  was  conventionally  regarded  as  ten  leagues  'a 
regard  des  barbaresques.' " 

I  suppose  that  is  the  coast  of  Barbary. 

"It  would  be  much  to  be  desired  for  public  tranquility  that  there 
should  exist  a  general  rule,  or  at  least  particular  rules  well  deter- 
mined, on  a  matter  so  important  and  so  exposed  to  uncertainties  and 
difficulties  and  quarrels.  Authors  generally  fix  it  at  cannon  range, 
but  the  opinion  in  this  respect  is  founded  neither  on  a  genei-al  regula- 
tion nor  on  a  uniform  practice.  The  most  just  measure  would  be, 
according  to  some,  the  view  from  tKese  same  coasts,  that  is  to  say,  the 
horizon  as  it  may  be  perceived — ^  I'horizon  sensible.'  " 

Then  Mass£,  in  his  edition  of  1844,  says  this.  It  will  be  found 
towards  the  end  of  the  first  extract  from  Mass6,  that  has  been  handed 
up  to  the  Court : — 

"  However,  in  practice,  this  logical  rule  is  not  followed/' 
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He  had  been  referring  to  the  rule  about  cannon  range,  and  so  on : — 

"Each  people  determines  for  itself  the  certain  distance  in  the  sea 
in  which  it  exercises  authority,  and  which  constitutes  the  territorial 
sea  for  all  those  who  admit  this  determination. 

"  On  the  coast  of  France  this  distance  is  five  leagues,  according  to 
the  customs  law  of  4th  germinal,  year  II  of  the  Republic.  Ships 
which  enter  within  this  radius,  and  the  goods  which  tney  carry,  are 
submitted  to  the  French  customs.  A  great  number  o;f  treaties  fix 
this  distance  at  three  leagues." 

Then  he  goes  on  in  the  next  section : — 

"  The  bays  and  gulfs  make  indubitably  part  of  the  territorial  sea, 
when,  at  least,  they  have  not  an  extent  such  that  it  is  impossible  to 
defend  the  entry  from  the  bank." 

"  But  further :  Even  when  the  opening  of  the  gulf  or  of  the  bay 
is  too  great  for  it  to  be  able  to  be  defended  from  the  shore,  one  must 
still,  according  to  Grotius,  comprise  them  within  the  territorial  sea, 
if  according  to  their  extent,  compared  to  that  of  the  land  whose  coasts 
they  enter,  they  can  be  judged  to  make  part  of  the  territory.  This 
decision  is  founded  upon  a  natural  reason  indicated  by  Hiibner.  The 
roads,  bays  or  gulfs  are  only  a  safe  anchorage  because  the  neighbour- 
ing coasts  break  the  currents  and  the  waves  and  put  the  ships  under 
shelter  from  the  impetuosity  of  the  wind,  so  that  the  vessels  which 
come  to  anchor  there  are  under  the  protection  of  the  coasts  and.  in 
consequence,  of  the  sovereign  of  these  coasts,  whose  sovereignty  tnej 
cannot  refuse  to  recognize  as  soon  as  they  place  themselves  under  his 
empire. 

"  In  this  case  one  must  suppose  a  line  drawn  from,  one  to  the  other 
promontory,  or  from  the  adjoining  islands  which  prolong  it,  and  the 
whole  space  comprised  between  this  line  and  the  land  makes  part  of 
the  territorial  sea,  although  between  this  line  and  the  land  there  is  a 
distance  greater  than  that  which  is  measured  by  cannon  range  or 
determined  by  the  convention  for  the  extent  of  the  territorial  sea 
upon  the  straight  coasts." 

Now,  Sir,  I  have  got  down  to  the  year  1844.  There  are  some  sub- 
sequent authorities  to  which  I  wish  to  call  attention.  There  are  a 
good  many  of  them,  but  I  think  I  shall  be  able  to  very  much  shorten 
the  tedious  process  of  the  citation  of  authorities,  although  I  cannot 
altogether  dispense  with  it  in  the  interests  of  the  discussion  of  this 
very  important  branch  of  the  case. 

The  PREsmENT :  Perhaps  you  would  like  to  continue  a  little  more 

now? 

Sir  Robert  Finlay  :  If  you  please.  Sir.  I  am  entirely  in  the  hands 
of  the  Court. 

In  1849  there  was  a  treatise  published  in  Spanish  by  Riquelme.  It 
is  at  the  end  of  the  extract  which  has  been  handed  up  to  the  Court : — 

^  Setting  out  from  the  same  principle  on  which  this  right  is  based, 
it  follows  that  it  can  be  exercised  to  that  distance  from  the  coast 
that  the  security  of  the  same  demands,  and  as  far  as  the  means  of 
action  of  the  maritime  state  reach;  because  it  would  be  useless  to 
declare  an  e^rtensive  zone  as  the  maritime  limit  of  a  state^  if,  by  hav* 
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ing  no  forts  or  ships  to  uphold  the  same,  it  should  see  itself  exposed 
to  continual  vexations  resulting  from  this  ideal  dominion." 

Then  he  refers  to  the  range  of  a  cannon-shot  as  harving  been  pro- 
posed, but  says : — 

"  this  doctrine  although  in  appearance  less  vague,  in  practice  may 
offer  grave  difficulties,  because  situations  may  arise  wherein  a  cannon- 
shot  would  be  too  much,  as  happens  in  the  bay  of  Gibraltar,  in  which 
the  shots  from  this  fort  cross  those  from  the  neighbouring  coasts, 
and  on  the  contrary,  circumstances  may  arise  in  which  a  boat  placed 
outside  of  cannon-shot  may  offer  more  danger  to  the  coast  than 
another  situated  half  as  far  arway. 

"Therefore^  the  opinion  of  the  best  publicists  who  have 
257  written  on  this  subject  is  agreed  in  that  each  state  according 
to  the  nature  of  its  adjacent  seas,  the  configuration  of  ite 
coasts,  its  actual  means  of  defence  and  the  class  of  dangers  to  which 
it  may  be  exposed,  should  determine  with  cognisance  of  the  other 
nations  the  point  to  which  the  action  of  its  custom-house  officers  as 
well  as  the  exercise  of  its  jurisdiction  is  to  reach;  and  the  maritime 
limit  thus  established  should  be  respected,  if  by  it  the  liberty  of 
navigation  be  not  impeded. 

"  For  this  reason  the  maritime  limits  of  civilized  nations  are  not 
subjected  to  am  equal  and  uniform  measure.  France,  England  and 
the  United  States  extend  it  to  4  leagues  from  the  coast,  according 
to  the  size  of  the  ship,  its  cargo  and  manceuvre,  while  Sardinia 
reduces  it  to  5  miles  and  some  other  nations  have  adopted  the  middle 
limit  of  three  miles. 

^'  The  maritime  limits  of  Spain  are  fixed  at  6  miles  since  the  year 
1760." 

Then  de  Cussy,  in  a  passage  which  will  be  foimd  on  p.  91  of  the 
first  volume  of  the  edition  of  1856,  a  part  of  which  is  cited  in  the 
United  States  Argument,  at  pp.  207  and  208.  Between  the  two  pas- 
sages cited  there  is  a  long  passage  in  which  he  deals  with  a  great 
variety  of  opinions  that  had  existed  upon  the  subject  of  the  extent  of 
dominion  that  could  be  claimed  over  the  open  sea  upon  the  coasts. 

On  p.  97  of  the  same  volume  there  occurs  this  statement,  dealing 
with  gulfs  and  straits,  at  section  41.  It  is  the  last  section  set  out  in 
the  extract  handed  up : — 

"  Tons  les  golfes  et  d^troits  ne'sauraient  appartenir.  dans  la  totalite 
de  leur  surface  ou  de  leur  etendue^  &  la  mer  territoriale  des  etats  dont 
ils  baignent  les  cotes;  la  souverainet6  de  I'fitat  reste  bomee  sur  les 
golfes  et  detroits  d^  une  grande  etendue  4  la  distance  qui  a  ete  indi- 
quee  au  precedent  paragraphe ;  au  delJt,  les  golfes  et  detroits  de  cette 
categorie  sont  assimilfe  k  la  mer,  et  leur  usage  est  libre  pour  toutes  les 
nations. 

"Au  nombre  des  golfes  et  detroits  que  I'on  pent  considerer  comme 
appartenant  k  la  mer  territoriale  soumise  aux  lois  et  la  surveillance 
de  l'l?tat,  en  vertu  du  droit  de  propre  conservation  inherent  ii  I'in- 
d^pendance  qui  appartient  &  chaque  £tat,  on  pent  placer: 

"  La  mer  ou  golfe  d'Azow  et  la  mer  de  Marmara ; — 1p  Zuiders^e  et 
le  Dolard; — les  golfes  de  Bothnie  et  de  Finlande; — ^le  golfe  de  Str 

92909"— S.  Doc.  870, 61-3,  vol  9 ^29 
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Laurent  dans  I'Am^rique  septentrk)nale ; — une  partie  du  golfe  de 
Mexique,  dans  la  mesure  respective  indiqu^e  pour  chacune  des  nations 
dont  le  territoire  est  borne  par  ce  golfe ; — le  lond  du  golfe  Adriatique 
dans  les  parages  de  Venise,  Trieste,  Fiume,  etc.; — les  golfes  de 
Naples,  Salerne,  Tarente,  Cagliari,  Salonique,  Coron,  Lepante,  etc. ; — 
les  detroits  (ou  canaux)  d'Ecosse,  de  Messine,  du  Sund,  du  grand  et 
du  petit  Belt,  de  Constantinople,  des  Dardanelles,  d'Enikali, 
d'Euripe,  etc." 

I  need  not  read  the  rest  of  that  passage. 

Hautefeuillft,  in  his  "  Des  Droits  et  des  Devoirs  des  Nations  neutres 
en  Temps  de  Guerre  maritime,"  in  his  edition  of  1858,  says  this;  and 
I  think  the  paragraph  is  cited  at  pp.  204  and  205  of  the  Printed 
Argument  of  the  United  States: — 

"  Les  cotes  de  la  mer  ne  presentent  pas  une  ligne  droite  et  regulifere ; 
elles  sont,  au  contraire,  presque  toujours  coupees  de  baies,  de  caps, 
etc.,  etc.;  si  le  domaine  maritime  devait  toujours  etre  mesure  de 
chacun  des  points  du  rivage,  il  en  r&ulterait  de  graves  inconvenients. 
Aussi  est-on  convenu,  dans  I'usage,  de  tirer  une  ligne  Active  d'un 
promontoire  k  I'autre,  et  de  prendre  cette  ligne  pour  point  de  depart 
de  la  portee  du  canon.  Ce  mode,  adoptc  par  presque  tous  les  peuples, 
ne  s'applique  qu'aux  petites  baies,  et  non  aux  golfes  d'une  grande 
6tendue,  comme  le  golie  de  Gascogne,  comme  celui  de  Lyon,  qui  sont 
en  r^alite  de  grandes  parties  de  mer  completement  ouvertes,  et  dont  il 
est  impossible  de  nier  I'assimilation  complete  avec  la  haute  mer." 

The  Court  will  observe  that  where  he  says  this  is  confined  simply 
to  bays  the  instances  he  gives  of  the  large  bays  to  which  the  rule  of 
territorial  sea  does  not  apply  are  such  cases  as  the  Gulf  of  Lyons  and 
the  Golfe  de  Gascogne,  or,  as  we  call  it,  the  Bay  of  Biscay,  which,  of 
course,  are  enormous  tracts  of  sea  with  a  very  large  opening,  and 
which  are  generally  considered  to  form  part  of  the  open  sea. 

[The  Tribunal,  at  12.10  o'clock  p.  m.,  took  a  recess  until  2  o'clock 

p.  M.] 

AFTERNOON  SESSION,  FRIDAY,  JUNE  17,  1910,  2  P.  M. 

The  President:  I  will  ask  the  Secretary-General  to  make  a  short 
communication  to  the  Court. 

The  Secretary-General:  At  the  request  of  the  President,  I  beg 
to  inform  you  that  on  account  of  the  Festival  at  the  University  of 
Leyden,  the  Tribunal  will  assemble  on  Wednesday  the  22nd  June, 
instead  of  Tuesday  the  21st  June. 

The  President:  Please  continue.  Sir  Robert. 
258  Sir  Robert  Finlay:  In  continuing  the  review  of  the  au- 

thorities, I  was  about  to  call  the  attention  of  the  Court  to  the 
case  relating  to  the  Bristol  Channel,  before  the  Court  of  Criminal 
Appeal  in  England,  Queen  v.  Cunningham.  It  has  been  handed  up 
to  the  Court.    The  case  itself  is  reported  in  Bell's  Crown  Cases  Re- 
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served,  from  which  I  am  reading  at  p.  72.  There  the  decision  was  in 
substance  as  stated  by  Lord  Blackburn  in  the  Conception  Bay  case. 
The  vessel  on  board  of  which  the  offence  was  committed  was  within, 
I  think,  three-quarters  of  a  mile  of  low  water  mark  from  the  coast  of 
Glamorganshire;  but  that  circumstance  is  so  immaterial  to  the  de- 
cision that  Lord  Blackburn  does  not  even,  I  think,  mention  it  in  re- 
ferring to  the  case  and  in  giving  its  effect.  What  was  decided  by  the 
case  was  this:  that  the  counties  of  Glamorganshire  and  Somerset- 
shire, which  are  situated  on  the  two  sides  of  the  Bristol  Channel  at 
this  point,  extend  to  the  middle  of  the  channel.  I  will  just  read  the 
head-note,  so  as  to  show  exactly  what  the  facts  were,  and  then  read 
the  judgment  to  show  what  was  decided: — 

"  Three  prisoners  were  indicted  for  feloniously  cutting  and  wound- 
ing E.  R.  with  intent  to  do  him  grievous  bodily  harm.  The  jury 
found  two  of  them  guilty  of  the  felony  charged,  and  the  third  guilty 
of  the  dismeanor  of  unlawfully  wounding.  The  venue  of  the  in- 
dictment was  Glamorganshire " 

That,  of  course,  is  a  term  of  English  law  which  means  the  county 
from  which  the  jury  were  to  be  drawn  who  were  to  trj^  the  offenders — 

"and  it  appeared  that  the  offence  was  committed  on  board  an  AmeH- 
can  ship  in  the  Penarth  Roads  in  the  Bristol  Channel^  three-quarters 
of  a  mile  from  the  coast  of  Glamorganshire^  at  a  spot  never  left  dry 
by  the  tide,  but  within  a  quarter  of  a  mile  from  the  land  which  is  left 
dry  by  the  tide. 

"Tne  place  in  question  was  between  Glamorganshire  and  the  Flat 
Holms^  an  island  treated  as  part  of  the  county  of  Glamorgan^  the 
ship  being  at  the  time  two  miles  from  the  island  on  the  inside.  It 
was  about  ten  miles  from  the  opposite  shore  of  Somersetshire^  and 
ninety  miles  from  the  roads  " 

That  is  the  roads  where  the  vessel  was  lying— 

"  to  the  mouth  of  the  Channel, 

^^Held^  that  the  part  of  the  sea  where  the  vessel  was  at  the  time 
when  the  offence  was  committed  was  within  the  body  of  the  county 
of  Glamorgan^ 

Nothing  whatever  turns  upon  the  fact,  which  is  relied  upon  in 
the  Argument  for  the  United  States,  at  pp.  222  and  223,  that  the 
place  where  the  vessel  was,  was  very  near  land,  within  three-quarters 
of  a  mile  from  land.  At  pp.  222  and  223  of  the  United  States  Argu- 
ment there  is  a  passage  which  refers  specially  to  this  point,  as  if  the 
case  had  turned  upon  it.  I  read  from  the  bottom  of  p.  222  of  the 
printed  Argument  of  the  United  States : — 

"  The  case  of  Regina  vs.  Cunningham  (Bell's  Crown  Cases,  page 
72)  is  not  authority  for  the  statement  that  '  by  the  common  law  of 
Eng:land,  all  enclosed  waters  are  within  the  realm.'  That  case  merely 
decided  that  an  offence  committed  aboard  a  ship  at  anchor  was  com- 
mitted within  the  jurisdiction  of  Glamorgan  County  in  Wales  '  when 
[page  72]  the  ship  was  three-quarters  of  a  mile  from  land,'  of  the 
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County  of  Glamorgan,  and  within  '  a  quarter  of  a  mile  of  the  land 
which  is  left  dry  by  the  tide,'  and  '  when  the  offence  was  committed, 
the  ship  was  inside  and  about  two  miles  from  the  Flat  Holms,'  an 
island, lying  off  the  shore,  and  it  having  been  determined  that  (page 
86)  '  the  Holms,  between  which  and  the  shore  of  the  County  of 
Glamorgan  the  place  in  question  is  situated,  having  always  been 
treated  as  part  of  the  pariwsh  of  Cardiff  and  as  part  of  the  County  of 
Glamorgan.' 

"  Delivering  the  opinion  of  the  court.  Chief  Justice  Cockburn  said: 
"  In  this  case  we  are  of  opinion  that  the  conviction  is  right.  The 
only  question  with  which  it  becomes  necessary  for  us  to  deal  is 
whether  the  part  of  the  sea  on  which  the  vessel  was  at  the  time  when 
the  offence  was  committed,  forms  part  of  the  body  of  the  county  of 
Glamorgan,  and  we  are  of  the  opinion  that  it  does/' 

I  think  it  is  impossible  more  completely  to  misconceive  the  point 
on  which  the  case  turned  than  this  passage  does.  I  will  read  the 
judgment  of  the  Chief  Justice,  and  the  Court  will  see  that  Lord 
Blackburn  was  perfectly  right  when,  in  treating  of  this  case  in  the 
Conception  Bay  case,  in  the  passage  which  I  have  read — ^now,  I  am 
afraid,  more  than  a  week  ago — he  did  not  even  refer  to  the  circum- 
stance that  the  vessel  was  within  three-quarters  of  a  mile  of  the  coast 
of  Glamorganshire,  because  the  decision  turned  entirely  upon  the 
point  that  the  boundary  between  the  two  counties  of  Glamorgan  and 
Somerset  was  to  be  taken  to  be  in  the  middle  of  the  channel,  which, 

there,  was  a  good  deal  more  than  10  miles  wide.  The  judg- 
259      ment  of  the  Court  is  before  the  Tribimal,  in  one  of  the  slips 

which  have  been  handed  out,  and  I  will  just  read  it.  I  am 
reading  from  p.  86,  Chief  Justice  Cockburn  : — 

"  In  this  case  we  are  of  opinion  that  the  conviction  is  right.  The 
only  question  with  which  it  becomes  necessary  for  us  to  deal  is 
whether  the  part  of  the  sea  on  which  the  vessel  was  at  the  time  when 
the  offence  was  r^)mmitted  forms  part  of  the  body  of  the  county  of 
Glamorgan;  and  we  are  of  opinion  that  it  does.  The  sea  in  question 
is  part  of  the  Birintol  Channel^  both  shores  of  which  form  part  of 
England  and  Walen^  of  the  county  of  Somerset  on  the  one  side  and 
the  county  of  Glamorgan  on  the  other.  We  are  of  opinion  that, 
looking  at  the  local  situation  of  this  sea,  it  must  be  taken  to  belong  to 
the  counties  respectively  by  the  shores  of  which  it  is  bounded;  and 
the  fact  of  the  ilolms,  between  which  and  the  shore  of  the  county  of 
Glamorgan  the  place  in  question  is  situated,  having  always  been 
treated  as  part  ot  the  parish  of  Cardiff  and  as  part  of  the  county  of 
Glamorgan^  is  a  strong  illustration  of  the  principle  on  which  we  pro- 
ceed, namely  that  the  whole  of  this  inland  sea  between  the  counties 
of  Somerset  and  Glamorgan  is  to  be  considered  as  within  the  counties 
by  the  shores  of  which  its  several  parts  are  respectively  bounded. 
\ve  are  therefore  of  opinion  that  the  place  in  question  is  within  the 
body  of  the  county  of  Glamorgan, 

That  is  a  direct  decision  that  the  whole  of  this  sea,  which  there  is 
more  than  10  miles  wide,  belongs  to  the  counties  by  which  it  is 
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bounded  on  the  north  and  the  south  sides  respectively.  The  case  does 
not  in  the  slightest  degree  turn  upon  the  fact  that  the  ship  hap- 
pened to  be  within  three-quarters  of  a  mile  of  the  shore,  and  the 
comment  that  is  made  upon  it  in  the  United  States  Argument  is 
sufficiently  disposed  of  in  the  judgment  which  I  have  read,  and  the 
judgment  of  Lord  Blackburn  in  the  Conception  Bay  case,  in  which 
he  recites  what  were  the  essential  features  of  the  case,  and  the  point 
which  was  decided. 

I  pass  on  to  the  next  authority,  Cauchy,  in  No.  62.  The  Court  has 
the  paper  containing  what  he  says,  and  I  need  only  say  that  the 
view  that  he  takes  is  that  the  actual  range  of  gims  should  be  re- 
garded as  the  limit  of  territorial  jurisdiction  on  the  belt  on  the  sea 
coast. 

I  pass  on  to  Ortolan,  in  No.  65,  in  his  well-known  treatise  of  the 
"  Diplomatic  de  la  Mer."  In  the  second  book,  chapter  8,  at  p.  145 
he  deals  with  the  subject  of  bays.    lie  says : — 

"  On  doit  ranger  sur  la  meme  ligne  que  les  rades  et  les  ports  les 
golfes  et  les  baies  et  tous  les  enfoncements  connus  sous  d'autres  deno- 
niinations,  lorsque  ces  enfoncements,  formes  par  les  terres  d'un  meme 
Etat,  ne  d6passent  pas  en  largeur  la  double  portee  du  canon,  ou 
lorsque  I'entree  ixiut  en  etre  gouvernee  par  I'artillerie,  ou  qu'elle  est 
defendue  naturellement  par  des  iles,  par  des  bancs  ou  par  des  roches. 
Dans  tous  ces  cas,  en  effet,  il  est  vrai  de  dire  que  ces  golfes  ou  ces 
baies  sont  en  la  puissance  de  I'lStat  maitre  du  territoire  qui  les  en- 
eerre.  Cet  fitat  en  a  la  possession;  tous  les  raisonnements  que  nous 
avons  faits  k  I'^gard  des  rades  et  des  ports  peuvent  se  repeter  ici." 

Then  at  p.  158  there  occurs  this  passage,  a  passage  near  the  bottom 
of  the  page,  where  he  says : — 

"La  plus  forte  portee  du  canop,  selon  les  progrfes  communs  de 
I'art,  k  chacjue  epoque,  est  done  la  meilleure  mesure  universelle  k 
adopter.  Bien  entendu  que  la  distance  ne  commence  k  compter  que 
du  point  oil  il  y  a  v^ritabiement  mer  navigable. 

"  La  regie  que  donne  Bynkershoek,  Terrcp  potestas  finitur  iibi 
finitvr  armontra  vi%  est  aujourdliui  la  r^gle  du  droit  des  gens,  et 
depuis  I'invention  des  armes  k  feu,  cette  distance  a  ordinairement  ete 
consideree  conmie  de  trois  milles." 

Even  the  question  of  the  limit  of  the  belt  on  the  open  coast,  on  the 
coast  of  the  open  sea,  which  is  to  be  considered  as  territorial  waters, 
is  not  very  well  fixed.  It  is  perfectly  time  to  say,  you  are  quite  safe 
in  saying,  that  up  to  3  miles  it  is  territorial  water;  but  with  regard 
to  what  is  beyond  that  there  is  a  considerable  diflference  of  opinion 
among  writers  upon  international  law. 

But  whatever  may  be  the  width  of  the  belt  upon  the  open  coast  it 
really  does  not  govern  the  question  of  bays,  because  they  are  to  be 
dealt  with  by  considerations  which  do  not  necessarily  depend  on  the 
question  whetlier  the  mouth  of  the  bay  is  twice  the  width  of  the  belt 
which  is  considered  as  territorial  water  upon  the  open  coast. 
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I  pass  to  Mr.  Bishop,  I  think  he  is  an  American  writer  on  criminal 
law.  In  a  work  published  in  1865,  "  Bishop  on  Criminal  Law,"  pub- 
lished at  Boston;  the  7th  edition,  the  edition  I  am  reading  from,  is 
dated  1882 ;  but  I  believe  it  was  first  published  in  1865.  He  deals  with 
the  question  of  bays,  coves  and  so  on,  arms  of  the  sea,  harbours  and 
so  forth,  section  105 : — 

"  Coves,  harbors  and  other  arms  of  the  sea,  so  narrow  that  the 

naked  eye  may  reasonably  discern  objects  on  the  opposite  shore,  are, 

it  will  be  shown  further  on,  within  the  bodies  of  counties.    Plainly 

therefore  such  places  are  parts  of  the  territory  of  the  country." 

260  That,  of  course,  is  directly  applicable  to  the  decision  with 

regard  to  the  Bristol  Channel.    If  thc}^  are  part  of  the  bodies 

of  the  counties,  they  are  plainly  part  of  the  territory  of  the  country : — 

"  Beisides  this  it  is  clear  that,  if  a  gulf  or  bay  puts  up,  and  the  dis- 
tance across  it  where  it  joins  the  ocean,  does  not  exceed  two  marine 
lea<?ues,  which  is  one  league  from  each  of  the  opposite  shores  to  the 
centre,  it  is  a  part  of  the  country  in  which  it  lies ;  and,  supposing 
the  land  girding  it  to  belong  to  one  nation,  the  whole  of  it,  thus  cut 
off  from  the  main  waters,  whatever  its  breadth  further  up,  is  the 
proper  territory  of  such  nation.  Pretty  clearly,  also,  the  doctrine  as 
to  such  places  extends  even  further ;  though  it  is  difficult  to  say  how 
far.  Thus,  the  Chesapeake  Bay,  which  is  twelve  miles  across  at  the 
ocean,  and  the  Delaware  Bay,  which  is  a  little  more,  are  claimed,  no 
doubt  justly,  to  be  within  the  territorial  limits  of  the  United  States. 
Though  vessels  may  pass  up  such  places,  beyond  reach  of  cannon- 
balls,  they  cannot  enter  the  harbors  without  leave;  nor,  through  them, 
can  they  reach  the  ports  of  other  powers.  Consequently  they  cannot 
be  pleaded  for  such  places  that  common  necessity  which  renders  the 
outer  ocean  the  common  highway  of  nations.  In  this  particular, 
and  in  the  fact  that  the  repose  of  the  adjacent  country  may  be  more 
menaced  within  those  localities  than  on  the  open  ocean  at  equal  dis- 
tance from  the  shore,  we  see  a  difference,  well  justifying  a  departure 
from  the  general  rule." 

That  circumstance,  to  which  Mr.  Bishop  there  refers,  that  with 
bays  like  Chesapeake  Bay,  Delaware  Bay,  Chaleurs  Bay,  Miramichi 
Bay,  no  vessel  navigating  the  ocean  wants  to  pass  through  these  ex- 
cept for  the  purpose  of  getting  to  a  port  which  is  within  the  bay,  is 
a  circumstance  which  is  material  to  be  considered  in  determining 
whether  such  bays,  if  their  depth  relatively  to  the  width  of  the  en- 
trance is  considerable,  are  or  are  not  territorial  waters;  and  I  submit 
that  every  consideration  which  applies  in  the  case  of  the  Delaware 
and  Chesapeake  Bays  applies  with  equal  force  in  the  case  of  the 
Chaleurs  Bay  and  other  bays  upon  the  coast  of  the  British  possessions 
in  North  America. 

Fiore,  in  his  treatise  on  international  law,  "  Nouveau  Droit  Inter- 
national Public,"  translated  from  the  Italian  bv  Pradier-Foder6, 
himself  a   well-known   writer,  advocates  the  range   of  cannon   as 
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improved  from  time  to  time.    That  is  in  a  passage  about  the  middle 
of  the  extract  with  which  the  Court  has  been  furnished : — 

"D'apres  ce  principe,  la  zone  de  juridiction  pourrait  s'etendre  k 
proportion  des  perfectionnements  des  moyens  d'artillerie.  Cette 
opinion  nous  semble  plus  logique  aue  celle  des  publicistes  qui  fizent 
les  homes  de  la  zone  maritime  k  aeux  jours  de  chemin  k  partir  du 
bord,  ou  k  mille  milles,  ou  a  soixante;  mais  il  nous  semble  inutile 
d'admettre  qu'un  souverain  puisse  commander  la  oik  il  ne  pent  se 
faire  obeir." 

Then  he  goes  on  to  deal  with  the  question  of  gulfs  and  bays : — 

"  Tout  ce  que  nous  avons  dit  de  la  mer  territorial  pent  s'appliquer 
aux  golfes,  aux  baies  et  aux  mers  fermees.  Une  nation  qui  possfede 
un  territoire  ou  se  trouve  un  port  naturel  pent  s'en  regarder  comme 
la  maitresse,  le  declarer  ouvert  ou  ferme,  admettre  ou  exclure  les 
vaisseaux  strangers,  ou  le  soumettre  a  q^uelques  redevances.     Dfes 

au'un  port  est  declare  ouvert,  toutes  les  nations  peuvent  y  faire  abor- 
er  leurs  vaisseaux,  et  ce  serait  blesser  le  droit  d'egalit^  que  d'en 
exclure  quelqu'une.  Le  souverain  a  seulement  le  pouvoir  de  limiter 
le  nombre  des  vaisseaux  qui  peuvent  entrer  dans  le  port,  et  cela  dans 
I'interet  de  sa  defense.  II  faut  observer  qu'en  parlant  de  baies  et  de 
golfes  dont  on  pent  interdire  Tentree,  nous  n'entendons  parler  que  de 
ceux  d'une  petite  et  endue,  comme  la  baie  de  Spezia,  et  non  de  ceux 
d'une  ^tendue  vaste,  comme  la  baie  d'Hudson  et  celle  de  Biscaye,  qui 
ne  peuvent  pas  etre  consid^r^es  comme  des  dependances  du  territoire 
national." 

The  Court  will  observe  that  he  contrasts  such  a  bay  as  the  Bay  of 
Spezia  with  very  large  bays,  such  as  the  Bay  of  Biscay.  I  do  not 
know  exactly  what  is  the  width  of  the  Bay  of  Spezia  at  the  mouth. 
The  map  to  which  I  had  access  was  on  too  small  a  scale  to  enable  me 
to  determine  the  question;  but  the  fact  that  he  refers  to  very  large 
bays  on  the  other  side,  such  as  the  Bay  of  Biscay,  is  sufficient  to 
show  that  when  he  spoke  of  small  bays  he  is  not  speaking  of  very 
small  creeks,  or  little  inlets,  but  he  is  speaking  of  bays  which  may  be 
of  considerable  size,  although  relatively  to  the  Bay  of  Biscay,  of 
course,  they  are  absolutely  insignificant. 

Mr.  Dudley  Field,  in  his  proposed  "  Code  of  International  Law," 
published  in  the  year  1876,  of  which  the  Court  has  the  extract,  says 
this : — 

"The  territory  of  a  nation  is  the  land  and  water  which  it  possesses. 
or  has  a  present  right  to  possess,  as  defined  and  limited  bv  actual 
and  peaceful  occupation,  by  special  compact,  or  by  the  provisions  of 
this  Code. 

"  Boundary  by  the  Sea, 

"The  limits  of  national  territory,  bounded  by  the  sea,  extend  to 
the  distance  of  three  marine  leagues  outward  from  the  line  of 
low-water   mark;    and    where    bays,   straits,    sounds,    or    arms    of 
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261      the  sea,  are  enclosed  by  headlands  not  more  than  six  leases 
apart,  such  limits  extend  three  leagues  outward  from  aline 
drawn  between  the  two  headlands." 

That  is  the  proposal  made  by  Mr.  Dudley  Field,  and  in  a  note  it  is 
said : — 

"  It  is  believed  that  no  definite  rule  has  heretofore  been  laid  down 
on  this  point.  See  Halleck's  International  Law,  p.  132;  Lawrence's 
Wheaton,  p.  322.  The  distance  between  the  headlands  of  Delaware 
Bay  is  about  fifteen  miles." 

I  only  refer  to  that  as  illustrating  the  uncertainty  of  the  whole 
subject,  and  the  fact  that  no  definite  rule  really  has  been  laid  down. 

Judge  Gray:  Is  that  Mr.  Dudley  Field's  own  note  at  the  bottom 
there? 

Sir  Robert  Finlay:  I  think  it  is.  I  believe  it  is.  Yes;  I  have 
the  book  here  now.  It  is:  "Outlines  of  an  International  Code,"  by 
David  Dudley  Field,  the  second  edition,  published  at  New  York  and 
London  in  1876 ;  and  on  p.  15  there  will  be  found  the  note  set  out  at 
the  bottom  of  the  printed  slip  which  you  have  there : — 

"  It  is  believed  that  no  definite  rule  has  heretofore  been  laid  down 
on  this  point.  .  .  .  The  distance  between  the  headlands  of  Dela- 
ware Bay  is  about  fifteen  miles." 

Judge  Gray  :  Thank  you. 

Sir  Eobert  Finlay  :  I  am  told  that  that  note  is  not  in  the  extract 
which  has  been  furnished  to  the  Court. 

Judge  Gray:  Yes,  it  is.  That  is  the  reason  I  asked  the  question 
whether  it  was  in  the  original. 

Sir  lloBERT  Finlay  :  Oh !     It  appears  on  the  slip  that  you  have ! 

Judge  Gray  :  Yes. 

The  President  :  At  the  bottom  of  the  page. 

Sir  Robert  Finlay:  Then  we  come  to  the  case  of  The  Queen  v. 
Keyn,  which  was  decided  in  1876  and  is  reported  in  the  Law  Re- 
ports, Second  Exchequer  Division  at  p.  63.  It  is  not  necessary  that 
I  should  say  much  about  that  case.  It  had  no  reference  whatever 
to  the  question  of  gulfs  or  bays.  It  in  no  way  touched  the  subject 
which  had  been  decided  by  the  case  about  the  Bristol  Channel  to 
which  I  have  referred.  It  was  the  case  of  a  German  vessel  which 
was  passing  through  the  English  Channel  within  3  miles  of  the 
English  coast,  and  a  charge  was  made  of  manslaughter  against  the 
captain  of  that  vessel,  owing  to  the  way  his  vessel  was  navigated; 
and  the  question  was  whether,  on  English  law  as  it  then  stood,  provi- 
sion had  been  made  for  his  trial  in  an  English  court.  It  was  held 
by  the  Court  of  Criminal  Appeal  that  provision  had  not  been  made; 
and  certain  of  the  judges  expressed  some  doubt  whether  provision 
could  be  made.    The  matter  was  at  once  set  at  rest  by  a  statute 
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passed  next  year,  the  41  and  42  of  Queen  Victoria,  chapter  73,  which 
has  also  been  supplied  to  the  Court,  I  believe,  and  which  provided 
that : — 

"An  offence  committed  by  a  person,  whether  he  is  or  is  not  a  sub- 
ject of  Her  Majesty,  on  the  open  sea  within  the  territorial  waters  of 
Her  Majesty's  dominions,  is  an  offence  within  the  jurisdiction  of  the 
Admiral,  although  it  may  have  been  committed  on  board  or  by  means 
of  a  foreign  ship,  and  the  person  who  committed  such  offence  may  be 
arrested,  tried  and  punished  accordingly." 

And  certain  precautions  are  provided,  because,  of  course,  there 
might  be  complications  if  persons  on  board  foreign  ships  merely  pass- 
ing through  territorial  waters  were  arrested  on  charges  of  an  offence 
said  to  be  within  English  jurisdiction,  because  it  had  been  committed 
within  the  territorial  waters. 

Then  the  definition  of  the  territorial  waters  of  Her  Majesty's  do- 
minions given  in  section  7,  is  this : — 

" '  The  territorial  waters  of  Her  Majesty's  dominions,'  in  reference 
to  the  sea,  means  such  part  of  the  sea  adjacent  to  the  coast  of  the 
United  Kingdom,  or  the  coast  of  some  other  part  of  Her  Majesty's 
dominions,  as  is  deemed  by  international  law  to  be  within  the  terri- 
torial sovereignty  of  Her  Majesty;  and  for  the  purpose  of  any  offence 
declared  by  this  Act  to  be  within  the  jurisdiction  of  the  Admiral,  any 
part  of  the  open  sea  within  one  marine  league  of  the  coast  measured 
from  low-water  mark  shall  be  deemed  to  be  open  sea  within  the  terri- 
torial waters  of  Her  Majesty's  dominions." 

262  In  introducing  that  bill  into  the  House  of  Tjords,  the  I^rd 
Chancellor,  Lord  Cairns  pointed  out,  as  the  statute  itself 
shows,  that  it  does  not  affect  the  question  of  bays,  and  the  question 
whether  there  may  be  territorial  waters  apart  from  the  belt  of 
territorial  jurisdiction  upon  the  open  coast.  The  initial  words  u??ed 
by  the  Lord  Chancellor  will  be  found  in  Halleck's  "  International 
Law,"  the  first  volume,  at  p.  191.  I  do  not  think  that  this  has  been 
supplied  to  the  Court,  but  Halleck's  book  is  so  familiar  that  I  have 
no  doubt  the  Court  will  have  an  opportunity  to  look  at  it.  In  the 
appendix  to  the  sixth  chapter  of  the  first  volume  of  Halleck's  "  In- 
ternational Law,"  edited  by  Sir  Sherston  Baker,  there  will  be  found 
this  passage  at  p.  191 : — 

"In  consequence  of  the  judgment  in  the  case  of  the  *Fran- 
conia,' " 

That  is  the  case  to  which  I  have  just  alluded — 

"the  Lord  Chancellor  (Lord  Cairns)  in  February,  1878^  called  the 
attention  of  the  House  of  Lords  to  the  question  of  the  jurisdiction  of 
the  Crown  in  the  territorial  waters  of  the  Empire,  and  presented  a  Bill 
on  the  subject,  which  afterwards  passed  as  the  Act  of  Parliament, 
41  and  42  Vict.  c.  73.  He  said:  the  jurisdiction  to  which  he  had  to 
call  attention  was  not  over  rivers,  bays  or  harbours,  because  in  respect 
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of  that  no  controversy  had  ever  arisen,  but  the  jurisdiction  over  the 
territorial  waters  in  that  belt  or  zone  of  the  high  seas  which  more  or 
less  surrounded  the  shores  of  the  Empire." 

Then  he  goes  on  to  refer  to  the  terms  of  the  judgments,  and  in 
some  respects  I  think  it  may  be  said,  without  any  disrespect  to  the 
learned  judges,  to  criticise  these  judgments.  But  all  that  it  is  neces- 
sary here  to  observe  is  that  that  decision  does  not  touch  the  question 
of  bays  and  how  far  they  are  territorial  waters.  It  relates  solely  to 
the  question  of  whether  the  law  of  England  at  the  time  of  that  deci- 
sion had  made  provision  for  the  trial  of  offences  committed  within 
3  miles,  say,  of  the  coast,  on  the  open  sea,  by  persons  on  board  of  a 
foreign  vessel  which  was  simply  passing  through.  It  does  not  affect 
in  the  slightest  degree  the  decision  with  regard  to  the  Bristol  Channel 
which  was  that  the  Bristol  Channel  belonged  to  the  counties  which 
adjoined  it  to  the  north  and  to  the  south. 

Then  Sir  Robert  Phillimore,  in  the  first  volume  of  "  International 
Law  "  at  p.  284,  part  3,  chapter  8,  says  in  section  200  what  he  thinks 
on  the  subject  of  bays.  This  is  in  the  third  edition  published  in 
1879  :— 

"  Besides  the  rights  of  property  and  jurisdiction  within  the  limit 
of  cannon-shot  from  the  shore,  there  are  certain  portions  of  the  sea 
which,  though  they  exceed  this  verge  may,  under  special  circum- 
stances, be  prescribed  for.  Maritime  territorial  rights  extend,  as  a 
general  rule,  over  arms  of  the  sea,  bays,  gulfs,  estuaries  which  are 
enclosed,  but  not  entirely  surrounded  by  lands  belonging  to  one  and 
the  same  State.  With  respect  to  bays  and  gulfs  so  enclosed,  there 
seems  to  be  no  reason  or  authority  for  a  limitation  suggested  by  Mar- 
tens, '  surtout  en  tant  que  ceux-ci  ne  passent  pas  la  largeur  ordinaire 
des  rivieres,  ou  la  double  portee  du  canon,' — or  for  the  limitation  of 
Grotius  which  is  of  the  vaguest  character, — '  mare  o<;cupari  potuisse 
ab  eo  qui  terras  ad  latus  utrumque  pos^ideat,  etiamffi  aut  supra  pateat 
ut  sinus,  aut  supra  et  infra  ut  fretuni,  dummodo  non  ita  magna  sit 
pars  maris  ut  non  cum  terris  comparata  portio  earum  videri  possit' 
The  real  question,  as  Giinthcr  truly  remarks,  is,  whether  it  be  within 
the  physical  competence  of  the  nation,  possessing  the  circumjacent 
lands,  ix)  exclude  other  nations  from  the  whole  portion  of  the  sea  so 
surrounded:  or,  as  Martens  declares  in  his  earliest,  and  in  some  re- 
spects best,  treatise  on  International  Law,  '  Partes  Maris  territorio 
ita  natura  vel  arte  inclusa?  ut  exteri  aditu  impediri  possint,  gentia 
ejus  sunt,  cujus  est  territorium  circumjacens.'  To  the  same  enect  is 
title  language  of  Vattel." 

I  have  read  that  passage,  and  I  need  not  read  it  again.  Then  Sir 
Robert  Phillimore  goes  on  at  p.  285 : — 

"  Thus  Great  Britain  has  immemorially  claimed  and  exercised  ex- 
clusive property  and  jurisdiction  over  the  bays  or  portions  of  sea 
cut  off  by  lines  drawn  from  one  promontory  to  another,  and  called  the 
King^s  Chambers.  And  there  is  the  high  authority  of  Sir  Leoline 
Jenkins,  that  vessels,  even  of  the  enemies  of  Groat  Britain,  captured 
by  foreign  cruisers  within  these  Chambers^  would  be  restored  by  the 
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High  Court  of  Admiralty.  In  time  of  war,  at  least,  the  Solent,  or 
the  portion  of  the  sea  which  flows  between  the  Isle  of  Wight  and  the 
mainland,  might,  I  think,  be  justly  asserted  to  belong  as  completely 
as  the  soil  of  the  adjacent  shores  to  Great  Britain." 

Then  in  Section  CCI  he  quotes  the  opinion  of  Mr.  Chancellor  Kent 
from  his  commentaries,  I  have  read  that  already,  at  least  the  sub- 
stance of  it,  so  that  I  need  not  read  it  again.  Then  in  Section  CCIa 
he  quotes  from  Mr.  Dana's  Argument  to  the  Halifax  Fishery  Com- 
missioners in  these  terms.  This  Argument  was  addressed  in  1877 
on  behalf  of  the  United  States  to  the  Fishery  Commissioners: — 

The  PREsroENT:  That  is  not  in  this  extract. 
263  Sir  Robert  Finlay  :  I  am  sorry.    It  will  be  found  at  p.  287 

of  the  edition  of  Sir  Robert  Phillimore's  book  to  which  I  re- 
ferred. May  I  read  some  passages  of  it?  They  are  material,  I 
think : — 

"  'As  to  the  nature  of  this  right  which  England  claimed  in  1818  to 
exclude  us  from  the  three  miles,  by  virtue  of  some  supposed  principle 
of  International  law,  I  have  stated  my  opinion  upon  it;  but,  your 
Honors  will  be  pleased  to  observe,  that  on  that,  as  on  the  subject  of 
headlands,  an  essential  part  of  it,  without  which  it  can  never  be  put 
in  execution,  there  is  no  fixed  International  law.  I  have  taken  pains 
to  study  the  subject,  have  examined  it  carefully  since  I  came  here,  and 
I  think  I  have  examined  most  of  the  authorities.  I  do  not  find  one 
who  pledges  himself  to  the  three  mile  line.  It  is  always  "  three  miles '' 
or  "  the  cannon-shot."  Now,  the  cannon-shot  is  the  more  scientific 
mode  of  propounding  the  question,  because  that  was  the  length  of  the 
arm  of  tne  nation  bordering  upon  the  sea,  and  she  could  exercise  her 
rights  so  far  as  the  length  of  ner  arm  could  be  extended.  That  was 
the  cannon-shot,  and  that,  at  that  time,  was  about  three  miles.  It  is 
now  many  more  miles.  We  soon  began  to  find  out  that  it  would  not 
do  to  rest  it  upon  the  cannon-shot.  It  is  host  to  have  something  cer- 
tain. But  international  writers  have  arrived  at  no  further  stage  than 
this:  to  say  that  it  is  "  three  miles  or  the  cannon-shot."  And  upon  the 
question,  ''how  is  the  three  mile  line  to  be  determined?"  we  find 
everything  utterlj  afloat  and  undecided.  My  purpose  in  making 
these  remarks  is,  m  part,  to  show  your  honors  what  a  precarious  posi- 
tion a  state  holds  which  undertakes  to  set  up  this  rignt  of  exclusion, 
and  to  put  it  in  execution.  The  International  law  makes  no  attempt 
to  define  what  is  "  coast."  AVe  know  well  enough  what  a  straight 
coast  is  and  what  a  curved  coast  is;  but  the  moment  the  jurists 
come  to  bays,  harbors,  gulfs  and  seas,  they  are  utterly  afloat — as 
much  so  as  the  seaweed  that  is  swimming  up  and  down  their  chan- 
nels. They  make  no  attempt  to  define  it,  either  by  distance,  or  by 
political  or  natural  geography.  They  say  at  once;  "it  is  difficult 
where  there  are  seas  and  bays."  Names  will  not  help  us.  The  Bay 
of  Bengal  is  not  national  property:  it  is  not  the  Kmg's  Chamber; 
nor  is  the  Bay  of  Biscav,  nor  the  Gulf  of  Saint  Lawrence,  nor  the 
Gulf  of  Mexico.  An  inlet  of  the  sea  may  be  called  a  "  bay,"  and  it 
may  be  two  miles  wide  at  its  entrance,  or  it  may  be  called  a  bay,  and  it 
may  take  a  month's  passage  in  an  old-fashioned  sailing-vessel  to  sail 
from  one  headland  to  the  other.    What  is  to  be  done  about  it?     If 


444  NORTH  ATLANTIC  COAST  FISHERIES  AEBITRATION, 

there  is  to  be  a  three-mile  line  from  the  coast,  the  natural  result  is, 
that  that  three-mile  line  should  follow  the  bays.  The  result  then 
would  be  that  a  bay  more  than  six  miles  wide  was  an  international 
bay ;  while  one  six  miles  wide  or  less  would  be  a  territorial  bay.  That 
is  the  natural  result.  Well,  nations  do  not  seem  to  have  been  con- 
tented with  this.  France  has  made  a  treaty  with  England  saying 
that,  as  between  them,  anything  less  than  ten  miles  wide  shall  oe  a 
territorial  bay.  The  difficulties  on  that  subject  are  inherent,  and,  to 
my  mind,  they  are  insuperable.' " 

And  then  he  goes  on  to  refer  to  the  Bay  of  Fundy  in  a  passage 
which  I  have  already  read  when  dealing  with  the  decision  of  Mr. 
Bates,  the  umpire  in  the  arbitration. 

Then  Sir  Robert  Phillimore  goes  on  to  refer  to  the  case  of  Concep- 
tion Bay  in  the  Privy  Council,  and  the  judgment  of  Lord  Blackburn, 
which  I  have  already  read,  and  I,  of  course,  shall  not  trouble  the 
Court  again  with  that  passage. 

I  am  told  that  that  passage  from  Mr.  Dana's  argument  which  I 
have  read,  and  which  is  omitted  from  the  notes  handed  up  to  the 
Court,  will  be  found  in  the  Appendix  to  the  British  Case  at  p.  266. 

I  now  call  the  attention  of  the  Court  to  "  Bluntschli's  Treatise  on 
International  Law."  I  am  reading  from  the  French  edition,  the  fifth 
edition,  published  in  1895,  section  309 : — 

"  Sont,  dans  de  certaines  limites,  soumis  k  la  souverainet4  de  I'etat 
riverain : 

"(a.)  La  bande  de  mer  situ6e  k  portee  de  canon  de  la  cote  (art. 
302); 

"(6.)  Les  ports  de  mer; 

"((?.)  Les  golfes; 

"(rf.)  Les  rades." 

Then  in  a  note  reference  is  made  to  the  fact  that  exception  should 
be  made  to  the  general  rule  of  the  liberty  of  the  seas  only  for  serious 
reasons,  and  when  the  extent  of  the  bay  is  not  very  considerable,  and 
the  instances  he  gives  are  of  big  bays  which  are  part  of  the  free  sea, 
the  Bay  of  Hudson  and  the  Gulf  of  Mexico. 

And  he  goes  on :  "  No  one  contests  the  sovereignty  of  England  over 
the  arm  of  the  sea  which  extends  between  the  Isle  of  Wight  and  the 
English  coast,  which  could  not  be  admitted  for  the  sea  situated  be- 
tween England  and  Ireland." 

The  Court  will  remember  that  the  previous  writer  had  admitted 
that  the  sea  between  England  and  Ireland,  St.  George's  Channel,  was 
within  the  sovereignty  of  the  Empire. 

I  refer  to  the  German  edition  of  Bluntschli,  and  I  find  the 
264      text  is  not  quite  the  same,  but  as  I  read  it  he  says,  there  are 
submitted  to  a  limited  sovereignty  the  band  of  sea  on  the 
coast  which  washes  the  land : — 


6.)  Die  Seehafen  und  Rhedeiu 
)  Die  Meereseinbriiche." 
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which  I  should  suppose  to  mean  inroads  which  the  sea  has  made  upon 
the  land,  I  suppose  like  the  Zuyder  Zee.  The  President  will  be  able 
to  tell  whether  that  view  is  right  or  not. 

The  President:  I  think  that  means  perhaps  the  Zuyder  Zee,  and 
perhaps  the  "  Haffs  "  on  the  German  coast  of  the  Baltic  Sea.  r 

Sib  Robert  Finlay:  Where  the  sea  may  be  regarded  as  having 
made  a  sort  of  inroad. 

The  President  :  Probably.  "  Rades  "  is  certainly  no  translation  of 
"  Meereseinbriiche."    In  the  French  edition  there  is  "  Les  rades." 

The  third  head  in  the  French  edition  is  "  Les  golfes." 

Sir  Robert  Finlay  :  I  should  have  doubted  whether  *'  Les  golfes  ^ 
was  the  translation  of  "  die  Meereseinbriiche,"  but  you,  Mr.  Presi- 
dent, know  far  better  than  I  do. 

The  President  :  The  conception  of  "  die  Meereseinbriiche  "  prob- 
ably seems  to  be  larger  than  the  conception  of  "  les  golfes."  I  should 
think  that  "  die  Meereseinbriiche  "  embraces  more  than  "  les  golfes  " 
in  a  strict  sense,  but  I  am  not  authorised  to  give  a  definition. 

Sir  Robert  Finlay:  The  expression  certainly  struck  me  as  a  pecu- 
liar one,  and  it  did  not  seem  exactly  tg  correspond  to  the  French  text, 
for  which  reason  I  thought  it  right  to  call  the  attention  of  the  Court 
to  the  divergence  in  the  text.    And  the  fourth  head  is : — 

"  Kleinere  zwischen  zwei  Vorspriingen  des  Landes  gelegene 
Buchten," 

which  does  not  correspond  at  all  to  "  les  rades." 

The  President  :  Not  at  all. 

Sir  Robert  Finlay:  So  that  there  is  a  certain  amount  of  diver- 
gence between  the  text  of  the  French  and  the  German  edition. 

Then  in  1884  was  published  Sir  Travers  Twiss'  work  where  he  deals 
with  "  bays."  It  is  sections  180-181  beginning  at  p.  293.  He  was  a 
very  considerable  authority  upon  questions  of  international  law,  and 
he  reviews  the  subject  in  these  terms : — 

"  180.  Writers  on  public  law  have  spoken  of  the  open  sea  (mare  vas- 
tum)  within  the  distance  of  a  maritime  league  along  the  coasts  of  a 
nation  as  its  maritime  territory  (See-Gebiet).  If  the  Law  of  Nations 
be  held  to  be  a  portion  of  the  law  of  each  nation  in  such  matters  as 
are  within  its  scope,  then  there  may  be  no  valid  objection  to  the  use 
of  the  phrase  maritime  territory  in  the  sense  of  territory  subject  to 
the  law  of  the  sea,  but  inasmuch  as  the  term  territory  in  its  proper 
sense  is  used  to  denote  a  district  within  which  a  nation  has  an  abso- 
lute and  exclusive  right  to  set  law,  some  risk  of  confusion  may  ensue 
if  we  speak  of  any  part  of  the  open  sea  over  which  a  nation  has  only 
a  concurrent  right  to  set  law,  as  its  maritime  territory.  It  would 
tend  to  greater  clearness,  if  jurists  were  to  confine  the  use  of  the  tenn 
maritime  territory  to  the  actual  coasts  of  a  nation,  or  to  those  portions 
of  sea  intra  fauces  tetrce  over  which  a  nation  is  entitled  to  exclusive 
jurisdiction,  and  over  which  its  territorial  law  has  paramount  force 
and  operation,  and  if  they  were  to  designate  the  extent  of  tidal  waters, 
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over  which  the  territorial  law  of  a  nation  operates  concurrently  with 
the  law  of  nations,  as  its  jurisdictional  waters. 

"  181.  If  a  sea  is  entirely  enclosed  by  the  territory  of  a  nation,  and 
has  no  other  communication  with  the  ocean  than  by  a  channel,  of 
which  that  nation  majr  take  possession,  it  appears  that  such  a  sea  is 
no  less  capable  of  bemg  occupied  and  becoming  property  than  the 
land,  and  it  ought  to  follow  the  fate  of  the  country  that  surrounds  it. 
The  Black  Sea,  whilst  its  shores  were  in  the  exclusive  possession  of  the 
Ottoman  Porte,  was  an  instance  of  a  territorial  sea  of  this  character. 
So  likewise  straits,  which  serve  as  a  communication  between  two  seas, 
and  of  which  the  shores  on  both  sides  are  the  territorv  of  one  and  the 
same  nation,  are  capable  of  being  reduced  into  the  possession  of  that 
nation.  In  the  same  manner  a  bay  of  the  sea,  the  shores  of  which  are 
the  territory  of  one  and  the  same  nation,  and  of  which  the  entrance 
may  be  effectively  defended  against  all  other  nations,  is  capable  of 
being  reduced  into  the  possession  of  a  nation." 

And  then  he  goes  on  to  quote  from  Grotius,  what  is  really  a 
classical  passage  upon  the  subject. 

Then  he  quotes  from  Puffendorf ,  who  says : — 

265  "  '  That  gulfs  and  channels  or  arms  of  the  sea  are,  according 

to  the  regular  course,  supposed  to  belong  to  the  people  with 
whose  lands  they  are  encompjmsed.'  Whenever  a  Nation  has  an  ex- 
clusive right  over  an  entire  sea,  or  over  a  bay,  no  other  nation  can 
claim  a  right  of  navigation  therein  against  its  will.  But  in  case  the 
opposite  sides  of  a  bay  are  inhabited  by  different  nations,  then  under 
the  General  Law  of  Nations,  each  nation  has  a  right  to  go  to  the 
central  line,  drawn  at  low  water  mark,  as  marking  the  extent  of  its 
jurisdictional  waters." 

And  so  on. 

I  do  not  think  I  need  read  the  rest  of  that  passage. 

Then  Perels,  in  his  book  on  "  Droit  Maritime  International,"  edi- 
tion published  in  Paris,  1884,  a  translation  from  the  German,  at 
p.  28,  and  on  to  p.  34,  discusses  this  subject.  I  need  not  read  by  any 
means  the  whole  of  it.  He  refers  to  the  varying  range  of  cannon, 
and  points  out  at  p.  29  that  many  authors  had  spoken  of  the  terri- 
torial sea  as  extending  to  the  range  of  cannon,  or  to  3  miles  from  the 
coast,  and  says  that  they  do  not  explain  themselves  as  to  the  connec- 
tion, or  the  relation,  that  they  establish  between  these  two  terms, 
"  and  they  allow  it  to  be  supposed  that,  according  to  an  international 
understanding,  express  or  tacit,  being  obligatory  for  all,  that  after 
constant  course  of  practice,  the  range  of  cannon  has  been  fixed  at  this 
distance  for  what  concerns  international  maritime  law.  The  German 
publicists  and  the  greater  part  of  the  French  and  Italian  publicists 
have  not  fallen  into  this  error.  People  have  come  to  identifying  the 
distance  of  3  miles  and  the  range  of  cannon  only  by  a  series  of  gen- 
eralisations based  upon  acts  or  writings  which  have  decided  certain 
special  questions  "  : — and  then  he  goes  on  to  refer  to  these  particular 
acts  or  treaties. 
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Then  at  the  bottom  of  p.  33  he  says :  "  The  limit  of  3  miles  is  of 
great  importance.  One  must  understand  by  miles,  nautical  miles  of 
60  to  the  degree  at  the  equator,  4  of  which  make  a  geographical  mile 
and  3  a  marine  league.  This  limit  is  found  in  numerous  treaties, 
notably  in  the  Fishery  Convention,  and  in  the  laws,  rules,  declara- 
tions of  neutrality,  ordinances  concerning  '  la  course,'  and  other  Acts 
of  various  Governments." 

In  the  last  sentence  of  the  paragraph  he  says  this:  "The  limit 
based  upon  the  cannon  range  is  not  fixed  definitely,  but  it  depends  on 
the  furthest  range  of  the  best  cannon  of  each  period.  Cannon  from 
large  ships  and  coast  batteries  nowadays  carry  to  the  distance  of 
about  8  nautical  miles,"  which  I  believe  is  perfectly  true,  if  that  has 
not  been  exceeded  since  this  book  was  published  in  the  year  1884, 
which  I  believe  it  has. 

Then,  at  pp.  42-45,  M.  Perels  refers  to  the  subject  of  "Grande« 
baies  ou  golfes."  I  am  told  that  the  last  passage  I  read  is  not  in  the 
note  supplied  to  the  Court.  I  do  not  know  whether  this  passage  is 
or  not.     I  refer  to  Section  VIII. 

The  PREsmENT :  Yes,  it  is. 

Sir  Robert  Finf^y:  It  says:  "Reference  is  made  to  pretensions  of 
certain  states  to  rights  of  high  sovereignty  over  the  large  bays  or 
gulfs  not  included  under  the  titles  A,  B,  and  C  Some  similar  pre- 
tensions have  sometimes  been  recognised,  expressly  or  tacitly,  but 
they  have  been  combated  much  more  frequently.  Tliere  can  never 
be  a  question  of  right  of  property  over  these  parts  of  the  sea. 

"  It  is  necessary  to  cite:  (1.)  The  bays  whose  width  is  greater  than 
10  miles  (the  one-sixth  of  an  equatorial  degree)  counted  from  the 
extreme  point  of  the  land  or  the  sandbanks.  This  definition  is  found 
for  the  first  time  in  article  9  of  the  Anglo-French  Treaty  of  the  2nd 
August,  1859,  concerning  the  fishery  in  English  Channel.  It  passed 
afterwards  into  a  lot  of  conventions  and  decrees  concerning  the 
authorisation  to  fish  in  national  waters.  The  British  Board  of 
Trade  has  equally  recognised  by  notice  of  November  18G8,  the  limit 
of  fishing  fixed  by  the  confederation  of  Northern  Germany  for  the 
German  coasts.  The  exclusive  right  of  fislung  is  equally  reserved  to 
fishers  of  German  nationality  '  in  the  interior  of  the  bays  or  curva- 
tures of  the  coast  having  a  width  of  10  miles  at  most  counting  from 
the  extreme  point  of  the  land  and  from  sandbanks.'" 

Then  there  follow  quotations. 

The  President  :  That  is  not  here. 

Sir  Robert  Fini^ay:  I  am  very  sorry.  The  work  is  one  which  1 
think  can  be  accessible  to  the  Tribunal;  if  not,  my  copy  is  accessible. 

Then  in  1885  there  was  decided  the  case  of  the  "Alleganean," 
which  is  reported  in  4  Mo^^re's  "International  Arbitration,"  p.  4333. 
J  need  not  read  that    It  is  a  decision  with  regard  to  Chesapeake 
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Bay,  and  proceeds  exactly  on  the  same  lines  that  had  been  adopted 
as  far  back  as  1793  with  regard  to  Delaware  Bay.    A  number  of 

authors  are  quoted,  Grotius,  Chancellor  Kent,  Dr.  Woolsey, 
266      Dr.  Wharton,  the  case  about  the  Bristol  Channel.    And,  in 

passing,  I  may  just  call  attention  to  the  fact  that  the  Court 
points  out  the  fallacy  of  supposing  that  the  circumstance  that  the 
vessel  shall  have  been  less  than  3  miles  from  the  coast  has  anything 
to  do  with  the  decision.  They  say  "  the  crime  was  committed,  it  is 
true ."    It  is  the  paragraph  which  begins : — 

"  Reg.  V.  Cunningham,  Bell  Crown  Cas.  72." 
I  think  it  is  near  the  bottom  of  the  second  page  of  the  copy  sup- 
plied to  the  Court    It  says  it  was — 

"  the  case  of  a  crime  committed  upon  an  American  vessel  lying  in  the 
Bristol  Channel,  about  three-quarters  of  a  mile  off  the  shores  of  the 
County  of  Glamorgan  in  Wales,  but  below  or  exterior  to  low  water 
mark,  and  perhaps  ten  miles  from  the  shores  of  the  County  of  Som- 
erset, in  England.  The  prisoners  were  indicted  and  tried  in  Gla- 
morgan. The  question  was  whether  the  crime  was  committed 
withm  the  County  of  Glamorgan,  or  upon  the  high  seas.  It  was 
held  that  it  was  within  the  County.  The  crime  was  committed,  it 
is  true,  within  the  marine  league  from  shore,  but  the  Court  did  not 
rest  its  conclusion  upon  that  ground." 

And  then  they  quote  from  the  judgment  the  passage  which  I  have 
already  read,  where  the  Chief  Justice  says — 

"  looking  at  the  local  situation  of  this  sea,  it  must  be  taken  to  belong 
to  the  counties,  respectively,  by  the  shores  of  which  it  is  bounded  .  .  . 
the  whole  of  this  inland  sea,  between  the  Counties  of  Somerset  and 
Glamorgan,  is  to  be  considered  as  within  the  counties  by  the  shores 
of  which  its  several  parts  are  respectively  bounded." 

Then  they  go  on  to  cite  the  case  of  Conception  Bay,  in  Newfound- 
land, and  make  extracts  from  Lord  Blackburn's  judgment. 
Then  they  say : — 

"  We  must  now  examine  the  local  circumstance  touching  the  status 
of  Chesapeake  Bay " 

and  so  on. 

"  The  headlands  are  about  twelve  miles  apart,  and  the  bay  is  prob- 
ably no  where  more  than  twenty  miles  in  width.  The  length  may  be 
two  hundred  miles.  To  call  it  a  bay  is  almost  a  misnomer.  It  is 
more  a  mighty  river  than  an  arm  or  inlet  of  the  ocean.  It  is  entirely 
encompassed  about  by  our  own  territory,  and  all  of  its  numerous 
branches  and  feeders  have  their  rise  and  their  progress  wholly  in  and 
through  our  own  soil.  It  cannot  become  an  international  commercial 
highway ;  it  is  not  and  can  not  be  made  a  roadway  from  one  nation 
to  another." 

Then  they  refer  to  the  charter  of  James  I.    Then  say : — 

"  It  is  a  part  of  the  common  history  of  the  country  that  the  States 
of  Virginia  and  Maryland  have  from  their  earlies.t  territorial  exist- 
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ence  claimed  jurisdiction  over  these  waters,  and  it  is  of  general 
knowledge  that  they  still  continue  so  to  do." 

And  then  they  refer  to  the  resolution  of  Congress ;  then,  towards 
the  close  of  the  judgment,  they  refer  to  the  very  important  consid- 
eration which,  from  the  point  of  view  of  national  interests,  led  to  the 
conclusion  that  they  must  be  territorial  waters.    They  go  on  thus : — 

"  Considering  therefore  the  importance  of  the  question,  the  config- 
uration of  Chesapeake  Bay,  the  fact  that  its  headlands  are  well 
marked,  and  but  twelve  miles  apart,  that  it  and  its  tributaries  are 
wholly  within  our  own  territory,  that  the  boundary  lines  of  adjacent 
states  encompass  it ;  that  from  the  earliest  history  of  the  country  it 
has  been  claimed  to  be  territorial  waters,  and  that  the  claim  has  never 
been  questioned ;  that  it  cannot  become  the  pathway  from  one  nation 
to  another;  and  remembering  the  doctrines  of  the  recognized  author- 
ities upon  International  Law,  as  well  as  the  holdings  of  the  English 
Courts  as  to  the  Bristol  Channel  and  Conception  Bay,  and  bearing  in 
mind  the  matter  of  the  Brig  Grange^  and  the  position  taken  by  the 
Government  as  to  Delaware  Bay,  we  are  forced  to  the  conclusion  that 
Chesapeake  Bay  must  be  held  to  be  wholly  within  the  territorial 
jurisdiction  and  authority  of  the  Government  of  the  United  States, 
and  no  part  of  the '  high  seas '  within  the  meaning  of  the  term  as  used 
in  section  5  of  the  Act  of  June  the  5th,  1872." 

Then  Mr.  Wharton,  in  his  commentaries  on  American  law,  pub- 
lished in  1884,  at  p.  267,  advocates  actual  cannon-range  as  the  criterion 
for  the  belt  on  the  coast.  But  I  need  not  dwell  upon  that.  What  is 
material  is  in  section  192  at  the  end  of  the  extract  with  which  the 
Court  has  been  supplied.    He  says: — 

"An  inland  sea  or  lake  belongs  to  the  State  in  which  it  is  terri- 
torially situated But  this  extension  of  maritime  jurisdiction 

'  for  domestic  purposes  connected  with  our  safety  and  welfare' 
267  over  the  '  waters  on  our  coasts '  '  though  included  within  lines 
stretching  from  quite  distant  headlands'  is  thus  commented 
on  by  Dr.  Woolsey :  '  such  broad  claims  have  not,  it  is  believed,  been 
much  urged,  and  they  are  out  of  character  for  a  nation  that  has  ever 
asserted  the  freedom  of  doubtful  waters,  as  well  as  contrary  to  the 
spirit  of  the  more  recent  time^.'  It  would  seem  more  proper  to  adopt 
the  test  of  cannon  shot  heretofore  given,  and  that  of  capacity  to 
smuggle  by  ships'  boats,  as  already  stated;  and  to  say  that  a  nation 
should  have  such  police  jurisdiction  as  may  be  necessary  for  the  pur- 
pose of  warding  off  attack  from  marauders  and  smugglers,  and  for 
the  purpose  of  precluding  annoyance  to  the  shore,  from  naval  con- 
flicts by  belligerent  cruisers.  This  virtually  coincides  with  the  test 
of  defensibility  from  the  shore,  which  would,  in  case  of  waters 
whose  headlands  belong  to  the  same  sovereign,  exclude  all  bays  more 
than  18  miles  in  diameter,  assuming  the  range  of  cannon  shot  to  be 
nine  miles.  But  this  should  be  made  to  yield  to  usage.  If  a  particu- 
lar nation  has  exercised  dominion  over  a  bay,  and  this  has  been 
acquiesced  in  by  other  nations,  then  the  bay  is  to  be  regarded  as 
belonging  to  such  nation.' " 

92909''— S.  Doc.  870,  61-3,  vol  9 30 
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That  would  be  double  9  miles,  or  18  miles,  which  he  suggests  as  the 
limit,  apart  from  special  cases  in  which  it  might  be  more.  Then, 
there  is  a  good  deal  about  this  subject  in  Calvo's  treatise  which  has 
also  been  handed  up  to  the  Court.  I  think  that  M.  Calvo^s  treatise 
was  first  published  in  1868  in  Spanish.  The  quotations  are  made 
from  the  French  edition.  Section  353  is  cited  in  the  United  States 
Argument  at  p.  208 ;  section  355  refers  to  the  authorities ;  section  356 
points  out  that  3  miles  is  too  little  for  the  maritime  belt,  but  that  the 
rule  of  3  miles  prevails  in  the  absence  of  convention;  section  357 
deals  with  the  case  of  fisheries,  and  section  367,  which  is  cited  in  the 
United  States  Argument  at  p.  208,  says,  in  effect,  that  gulfs  not  more 
than  two  cannon  shot  wide  are  territorial.  That,  of  course,  does  not 
really  carry  us  any  further.  The  question  remains  as  to  what  is  to 
be  taken  as  cannon  shot.  I  venture  to  submit  that  it  is  a  mistake  to 
apply  merely  to  gulfs  of  this  kind  and  extent  the  test  of  the  range 
which  is  taken  for  the  purpose  of  a  belt  on  the  open  coast.  We  have 
to  go  back  and  take  these  cases  from  Grotius  and  the  principle  which 
he  lays  down.  Then  Professor  Holtzendorff  deals  with  this  subject 
in  the  second  volume  of  his  handbook,  p.  468,  section  90.  There  is  a 
certain  amount  of  discussion  of  the  subject,  but  there  is  nothing  that 
I  think  I  need  trouble  the  Court  with,  except  the  reference  made  to 
bays  on  the  American  coast.  Referring  to  the  disputes  that  had 
taken  place  between  England  and  America,  he  says  that : — 

^^  Whether  the  great  bays  and  gulfs,  whose  bounds  are,  like  Dela- 
ware Bay,  many  miles,  say,  fifteen  miles  wide,  can  be  reckoned  among 
the  coastal  waters  and  having  regard  to  the  fact  that  the  parties 
most  interested  in  the  decision  and  the  most  entitled  to  decide  the 
question " 

The  two  nations,  I  presume — 

"had  dealt  with  it  upon  no  settled  principle.  It  is  impossible  to 
deal  with  this  question  merely  by  referring  to  the  extent  of  the  coastal 
waters  which  has  been  recognized  amongst  European  states." 

Then  they  refer  to  Dudley  Field  and  Rollin.  Then  Dr.  Woolsey, 
1888,  section  60  of  his  "  Introduction  to  the  Study  of  International 
Law,"  refers  to  the  fact  that  bays  of  the  sea — King's  Chambers — 
and  such  gulfs  as  Delaware  Bay  are  all  within  the  jurisdiction.  In 
1889  M.  Joseph  Imbart  La  tour,  in  his  first  chapter,  section  3,  dis- 
tinguishes between  the  Dominium  and  the  Imperium — the  right  to 
dominion  and  the  right  to  control,  and  in  the  second  chapter,  third 
section,  deals  with  the  subject  of  gulfs  and  large  bays  and  says  that 
if  they  are  larger  than  10  miles  they  are  not  subject  to  sovereignty. 
That  passage  will  be  found  at  the  very  end  of  the  extract.  In  sec- 
tion 3  of  the  third  chapter,  referring  to  gulfs  and  large  bays — ^what 
must  be  decided  with  regard  to  bays  and  gulfs — ^he  says: — 

"Admettons-nous  la  theorie  d'Ortolan,  qui  les  assimile  aux  ports  et 
rades,  'lorsque  ces  enfoncements  formes  par  les  terres  d'un  meme 
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fitat  ne  dSpassent  pas  en  largeur  la  double  portee  du  canon,  ou  lorsquc 
I'entr^e  peut  en  etre  gouyem6e  par  Tartillerie,  ou  lorsgu'elle  est  dc- 
f endue  naturellement  par  des  iles,  par  des  bancs  ou  par  des  rochers '?" 

To  this  question  we  are  told  that  we  must  reply  in  the  negative. 
Then  he  goes  on : — 

"It  is  true  that  the  gulfs  and  bays  depend  on  the  power  of  the  state 
which  possesses  the  £ore,  but  there  can  be  no  question  here  of  a 
veritable  right  of  property  and  the  constant  progress  of  the  balistique 
art  brings  too  great  a  restraint  to  the  principle  of  the  liberty  of  the 

sea As  to  bays  whose  width  exceeds  ten  miles  it  is  wrong  to 

pretend  to  exercise  over  them  a  right  of  sovereignty." 

And  so  on.  So  that  10  miles  is  what  he  suggests  as  the  limit.  Then 
Despagnet  treats  this  subject  in  a  very  important  and  interest- 
268  ing  passage.  I  am  reading  from  his  "  Cours  de  Droit  Inter- 
national public,"  published  in  1899  at  Paris  2nd  edition,  sec- 
tion 413,  which  is  at  p.  445  of  my  copy.  I  believe  the  Court  have  an 
extract  from  an  earlier  edition.  Dealing  with  the  extent  of  the  terri- 
torial sea,  he  says  that  it  depends  on  the  limit  within  which  the  power 
of  artillery  can  make  the  force  of  the  state  respected.  He  says  that 
that  varies  with  the  progress  of  ballistics  and  that — 

"  on  revalue  actuellement  k  une  vingtaine  de  kilometres." 

He  notes  that  the  limit  adopted  refers  to  the  old  range  of  cannon 
and  discusses  the  applicability  of  the  varying  range  in  view  of  the 
improvements  in  artillery. 

The  PREsroENT:  In  this  extract  the  translation  is  from  the  first 
edition  of  Despagnet.     It  is  given — 

"  cette  portfe  varie  6videmment  suivant  les  progres  de  la  balistique, 
et  on  I'evalue  actuellement  k  huit  milles  nautiques,  soit  14  kilometres 
816  metres,  parfois  meme  18  kilometres." 

That  is  apparently  a  new  edition? 

Sir  Robert  Finlay:  Yes,  my  edition  is  1899. 

The  PREsroENT:  They  are  making  great  progress  in  those  de- 
structive machines. 

Sir  Egbert  Finlay  :  I  do  not  know  that  I  need  read  the  whole  of 
that  section  413,  but  I  would  respectfully  call  the  attention  of  the 
Court  to  the  whole  of  the  section,  which  is  of  great  interest  in  deal- 
ing with  the  subject.  Then,  in  section  415,  at  p.  448  of  my  edition, 
this  is  said: — 

"  Over  gulfs  and  extended  bays  the  state  has  no  longer  a  right  of 
property.  It  can  exercise  only  a  right  of  sovereignty.  This  last 
right  is,  moreover,  subordinated  to  this  condition  that  the  effective 
power  of  the  state  can  be  exercised  over  the  whole  extent  of  the  gulf 
or  bay  which  ought  not  thus  to  exceed  double  cannon  range  from 
both  shores.  In  the  conventions  or  special  laws,  notably  in  that  con- 
cerning the  monopoly  of  fishing,  the  rule  in  virtue  of  which  the  right 
of  sovereignty  is  exercised  in  an  absolute  manner  only  over  the  bays 
of  which  the  opening  does  not  exceed  ten  miles,  is  adopted." 
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Then  he  goes  on  and  says  that  "  gulfs  eirtending  beyond  the  range 
of  cannon  must  be  assimilated  to  the  high  seas."  He  refers  to  what 
took  place  at  I'Institut  de  Droit  International  at  Paris  in  1894,  and 
says  that  a  certain  proposal  was  made  with  regard  to  the  width  of 
bays.  I  shall  not  stop  to  read  that  passage  because  I  have  no  doubt 
the  transactions  are  familiar  to  the  Court.  The  question  formed 
the  subject  of  consideration  at  a  more  recent  session  of  that  institute. 
That  section  415  would  give  bays  25  miles  across  according  to  the 
range  of  artillery.  Section  420  deals  with  the  subject  of  fishing. 
Then  at  p.  454  he  refers  to  the  special  rule  which  has  been  established 
in  many  cases  with  reference  to  measuring  the  3  miles  from  a  line 
10  miles  across  the  bay.  He  states  there  that  a  law  has  been  adopted 
by  France  fixing  the  distance  within  which  foreign  fishermen  may 
fish  upon  the  shores  of  France.  Then,  the  whole  subject  was  dis- 
cussed at  great  length  in  the  debates  of  I'Institut  de  Droit  Inter- 
national as  stated  in  the  "Annuaire"  for  the  years  1894  and  1895. 
I  have  the  debate  here ;  it  is  very  long,  and  I  merely  refer  to  it  be- 
cause the  Court  are  very  familiar  with  the  subject  and  with  the 
transactions  of  the  Institute.  In  their  report  of  Sir  Thomas  Bar- 
clay they  show  very  clearly  what  a  very  great  divergence  of  views 
there  is  on  the  subject.  At  p.  144  of  this  book  he  proposes  6  miles 
for  the  territorial  belt  on  the  open  coast  and  for  bays  a  belt  of  6 
miles  to  be  measured  from  a  line  10  miles  across  the  bay ;  but  then  at 
p.  145  he  points  out  reasons  for  a  wider  extent,  and  makes  a  reser- 
vation with  respect  to  larger  bays  such  as  the  Bay  of  Chaleurs.  At 
p.  147  he  says: — 

"  There  are  many  bays  which  have  more  than  ten  miles  and  even 
sixteen  miles  of  width  and  which,  by  their  situation,  are  nec»essarily 
placed  under  the  absolute  sovereignty  of  the  adjoining  state.  It  is 
so  in  the  case  of  the  Scotch  firths.  For  the  Bay  of  Cancale  it  is 
seventeen  miles  and  for  the  Bay  of  Chaleurs  in  Canada  sixteen  miles. 
All  these  bays  are  considered  as  being  under  the  exchisive  domination 
of  the  adjoining  state.  There  is  ground  indeed  to  establish  the  prin- 
ciple that  a  bay  is  in  a  different  situation  from  a  territorial  sea,  prop- 
erly so  called.'' 

M.  Paul  Godey  says,  in  a  treatise  published  in  1896,  that  3  miles  is 
nnifp  inn  litflo*  hp  sntrcrests  cannoH  ranire.  and  disrns>:ps  fiirthpr  nrn- 
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he  speaks  of  the  range  of  cannon  and  the  best  artillery  of  the  time,  but 
admits  that  the  whole  subject  is  very  doubtful  as  to  what  measure- 
ment should  be  adopted.  Next  year — in  1898 — M.  Lapradelle  dis- 
cusses this  question  in  his  "Revue  generale  de  Droit  International 
Public,"  vol.  V.    He  begins  by  saying  that : — 

"  The  territorial  sea,  in  the  precise  idea,  only  comprises  the  ports, 
the  roads  and  the  openings,  the  width  of  which,  on  the  open  sea,  is 
less  than  ten  or  twelve  marine  miles." 

And  then  he  goes  on  to  point  out  the  great  difference  there  is  be- 
tween authors  and  treatises  upon  the  subjects.  He  says,  a  few  sen- 
tences further  down,  that  the  difference  between  the  calculation  of 
bays  and  that  of  the  territorial  sea  announces  itself,  that  it  is  evident 
ill  the  very  terms  of  the  treaties.  Then  he  refers  to  the  treaty  as  to 
the  fisheries  of  1839  and  other  treaties  between  England  and  France. 
Ports,  roads,  and  bays  are  apart ;  they  make  a  part  of  what  might  be 
called  the  national  sea ;  to  express  it  clearly,  these  waters  which  pene- 
trate into  the  interior  of  the  land  make  a  part  of  the  body  of  the 
territory,  associate  themselves  with  it,  and  form  the  national  terri- 
tory. A  little  higher  up  there  is  a  passage  to  which  I  should  have 
called  the  attention  of  the  Court.    He  says: — 

"  The  best  proof  is  that  for  measuring  bays  at  their  openings  one 
does  not  use  the  procedure  commonly  employed  in  the  case  of  a 
strictlv  territorial  sea  where  the  distance  is  tnree  miles." 

Mr.  Hannis  Taylor,  an  American  author,  discusses  the  question 
in  section  229  of  his  treatise.  I  am  reading  from  the  edition  pub- 
lished in  1901,  I  think  the  first  edition,  section  229,  p.  278.  He  finds 
great  difficulty  in  laying  down  any  precise  rule  as  to  bays  and  gulfs, 
and  refers  to  the  entire  Bristol  Channel  between  Somerset  and  Gla- 
morgan as  being  probably  considered  British  territory.  He  refers 
to  the  decision  of  the  Privy  Council  with  regard  to  the  Bay  of  Con- 
ception, and  goes  on : — 

"Germany  and  France  are  inclined  to  limit  their  claims  to  such 
bays,  gulfs  and  recesses  as  are  not  more  than  ten  miles  wide  at  their 
entrance,  measured  in  a  straight  line  from  headland  to  headland. 
The  latter  claims,  however,  the  whole  of  the  oyster  beds  in  the 
Bay  of  Cancale,  the  entrance  to  which  is  seventeen  miles  wide, — the 
cultivation  of  such  beds  by  local  French  fishermen  making  the  case 
exceptional.     At  an  earlier  day  the  United  States  was  inclined  to 

claim  dominion  over  a   wide  extent  of  the  adjacent  ocean 

While  Chesapeake  and  Delaware  Bays  and  other  inlets  of  a  like 
character  are  still  considered  as  territorial  waters,  the  general  policy 
of  this  Government,  conforming  itself  to  the  opinion  of  the  civilized 
world,  clearly  tends  towards  the  curtailment  of  any  unreasonable 
claim  to  jurisdiction  outside  of  the  marine  league." 

Ernest  Nys,  writing  in  1904,  advocates  10  or  12  miles  for  bays, 
and  refers  to  the  double  cannon  range  as  an  ancient  theory.  Mr. 
Funihani,  writing  in   1904,  on  '*  The  Law  of  Waters  and  Water 
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Rights/'  says  expressly  in  a  passage  which  the  Court  will  find  in  the 
extract  supplied,  that  bays  are  not  limited  to  double  cannon  range, 
and  he  refers  to  Chesapeake  Bay.  Mr.  Famham,  I  think,  is  an 
American  writer,  and  he  says,  in  this  passage,  p.  25  of  the  book,  that — 

"A  bay  lying  within  the  boundaries  of  a  country  is  a  part  of  it. 
This  is  especiaUy  true  if  the  entrance  is  of  such  a  nature  that  it  can 
be  defencfed  from  the  5hore.  But  the  rule  is  not  limited  to  such 
bays  as  have  narrow  entrances.  The  reason  for  the  rule  and  public 
policy  unite  in  according  the  title  to  bays  with  wider  entrances  to 
the  owner  of  the  surrounding  land.  The  commerce  on  it  must  of  ne- 
cessity be  mostly  local,  and  it  can  be  of  no  advantag^e  to  foreigners, 
except  possibly  a  refuge  in  time  of  storm,  which  would  always  be  ac- 
corded to  foreign  powers ;  while  to  throw  it  open  to  common  owner- 
ship would  surrender  the  right  of  controlling  the  fisheries,  and  sub- 
ject the  adjoining  country  to  risk  in  times  of  war.  Great  Britain  has 
always  insisted  that  its  jurisdiction  extended  over  all  bays  and 
gulfs  upon  the  shores  of  its  territory,  whether  their  mouths  were 
wider  tnan  the  double  range  of  cannon  or  not.  Other  sovereign 
powers  have  also  claimed  title  to  such  bays,  and  the  Courts  have 
upheld  their  claims.  They  have  been  generally  acquiesced  in,  and 
there  is  no  disposition  at  the  present  time  to  question  the  validity  of 
the  claim.  The  Chesapeake  Bay,  the  headlands  at  the  mouth  of 
which  are  about  twelve  miles  apart,  the  bay  itself  being  not  more 
than  20  miles  in  width  and  200  miles  in  length,  is  not  a  part  of  the 
high  seas,  but  belongs  exclusively  to  the  United  States." 

Mr.  Westlake,  in  his  treatise  on  "  International  Law :  Peace,"  deals 
with  the  subject  generally.  I  will  be  content  with  referring  the 
Court  to  this  very  high  authority,  a  passage  from  whose  writings 
has  been  extracted  in  what  has  been  handed  up  to  the  Court  Me- 
rignhac,  in  his  work  published  in  1907,  states  objections  to  the 
270  3-mile  rule.  He  advocates  or  suggests  the  actual  range  of 
artillery  as  to  bays,  and  throws  out  tentatively  a  suggestion  as 
to  12  miles.  I  shall  only  refer  to  Halleck's  "  International  Law," 
first  volume,  p.  167,  and  the  following  pages.  I  refer  to  Sir  Sherston 
Baker's  edition  which  I  have  already  quoted  from,  but  I  shall  not 
stop  to  read  the  passage.  Then  there  is  Mr.  Hall's  work  on  "  Inter- 
national Law,"  and,  at  p.  154,  he  says  that  3  miles  is  adopted  in  the 
absence  of  notice  that  a  large  extent  is  claimed.  In  dealing  with 
bays,  at  pp.  155-158,  he  refers  to  Delaware  Bay  and  Cancale  Bay, 
jurisdiction  over  which  is  claimed.  I  think  the  last  author  I  have  to 
cite  is  Professor  Oppcnheim,  a  passage  from  whose  treatise  is  quoted 
in  the  Argument  of  the  United  States.  I  desire  to  cite  another  pas- 
sage which  will  be  found  in  the  first  volume,  p.  246.  I  am  quoting 
from  the  first  edition,  published  in  1905. 

The  President  :  We  have  not  the  extract. 

SiH  Robert  Finlay  :  I  am  very  sorry.  It  is  the  first  sentence  under 
head  7  at  p.  246  of  the  first  volume : — 

"  It  is  generally  admitted  that  such  ^ulfs  and  bays  as  are  enclosed 
by  the  land  of  one  and  the  same  riparian  state^  and  whose  entrance 
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from  the  sea  is  narrow  enough  to  be  commanded  by  coast  batteries 
erected  on  one  or  both  sides  of  the  entrance,  belong  to  the  territory 
of  the  riparian  state  even  if  the  entrance  is  wider  than  two  marine 
leagues,  or  six  miles." 

There  is  also  M.  Bonfils'  treatise  on  "  Droit  International,"  where. 
at  p.  299,  will  be  found' a  passage  bearing  upon  this  same  subject. 

Now,  may  I  call  the  attention  of  the  Court  to  another  matter, 
which  related  to  a  treaty  between  Great  Britain  and  the  United 
States  as  to  the  Oregon  boundary  and  the  Fuca  Straits?  The  treaty 
was  entered  into  in  the  year  1846,  and  the  Court  will  find  it  set  out 
at  p.  32  of  the  Appendix  to  the  British  Case.  There  the  boundary 
was  to  be  traced  down  the  middle  of  the  channel  between  the  two 
states.  That  is  the  provision  of  the  treaty.  A  dispute  arose  as  to 
certain  islands  in  the  channel,  and  that  dispute  was  referred  to  the 
arbitration  of  the  German  Emperor,  who  gave  his  decision  as  is 
stated  in  Mr.  Hall's  treatise  on  '^International  Law,"  at  p.  157. 
After  stating  the  treaty,  he  says : — 

^  In  1873  a  protocol  was  signed  at  Washington  for  the  purpose  of 
marking  out  the  frontier  in  accordance  with  his  arbitral  decision." 

That  is,  the  arbitral  decision  of  the  German  Emperor. 

"Under  this  protocol  the  boundary,  after  passing  the  islands 
which  had  given  rise  to  dispute,  is  carried  across  a  space  of  water 
thirty-five  miles  long  by  twenty  miles  broad,  and  is  then  continued 
for  fifty  miles  down  the  middle  of  a  strait  fifteen  miles  broad,  until 
it  touches  the  Pacific  Ocean  midway  between  Bonilla  Point,  on  Van- 
couver's Island,  and  Tatooch  Island  lighthouse,  on  the  American 
shore,  the  waterway  being  there  ten  and  a  half  miles  in  width." 

Now,  among  the  papers  handed  up  to  the  Court  will  be  found  an 
extract  from  an  encyclopeedia  of  the  laws  of  England,  p.  69,  where 
the  whole  subject  of  territorial  waters  is  discussed  at  some  length. 
In  the  middle  of  that  passage  occurs  the  following  statement  from 
the  "  Law  Magazine  and  Review,"  vol.  32.  I  do  not  know  whether 
the  members  of  the  Court  see  the  passage.  It  is  about  six  paragraphs 
from  the  end  of  the  extract  from  the  encyclopaedia : — 

"Lord  Fitzmaurice,  as  Parliamentary  Under-Secretary  for  For- 
eign Affairs,  on  February  21,  1907,  made  the  following  pronounce- 
ment of  the  British  view  on  the  subject  of  territorial  waters  on  the 
occasion  of  the  discussion  of  the  Moray  Firth  Case:  'According  to 
the  views  hitherto  accepted  by  all  the  Departments  of  the  Government 
chiefly  concerned — the  Foreign  Office,  the  Admiralty,  the  Colonial 
Office,  the  Board  of  Trade,  and  the  Board  of  Agriculture  and  Fish- 
eries— territorial  waters  were — First,  the  waters  which  extended  from 
the  coast-line  of  any  part  of  the  territory  of  a  State  to  three  miles 
from  the  low-water  mark  of  such  coast-line;  secondly,  the  waters  of 
bays,  the  entrance  to  which  was  not  more  than  six  miles  in  width, 
and  of  which  the  entire  land  boundary  formed  part  of  the  territory 
of  a  State.' " 
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I  have  here  the  passage  in  Hansard,  the  report  of  the  debates  in 
the  House  of  Lords,  from  which  that  extract  is  made.  The  extract 
is  quite  correct,  so  far  as  it  goes.    Lord  Fitzmaurice  went  on  to  say : — 

"  By  custom,  however,  and  by  treaty  and  in  special  convention,  the 
six-mile  limit  nas  frequently  been  extended  to  more  than  six  miles. 

"  The  Foreign  Office  of  late  years,  as  your  Lordships  are  aware, 
has  been  involved  in  many  important  controversies  where  these  ques- 
tions have  been  raised — there  was  the  famous  decision  of  the  High 
Court  in  the  case  of  the '  Franconia,'  the  controversy  with  Den- 
271  mark  with  regard  to  the  fishing  rights  in  the  waters  of  Ice- 
land, and  last  but 'not  least  famous,  the  Behring  Sea  arbi- 
tration. In  all  these  cases  the  contention  of  the  Foreign  Office  has 
been  what  I  have  described." 

With  regard  to  that  statement  by  Lord  Fitzmaurice,  it  may  per- 
fectly well  be  that  some  of  these  departments,  such  departments  as 
the  Board  of  Trade  and  the  Board  of  Agriculture  and  Fisheries, 
have  adopted  a  rule  of  this  kind  as  a  rule  of  safety.  If  a  bay  is  not 
more  than  6  miles  at  the  mouth,  it  is  perfectly  plain,  according  to 
the  admission  of  all  the  world,  that  no  controversy  can  arise  as  to 
the  question  whether  or  not  it  is  territorial,  because  beyond  all  ques- 
tion it  is  undoubtedly  territorial;  but,  with  regard  to  the  statement 
made  as  to  the  views  of  such  offices  as  the  Foreign  Office  and  the  Co- 
lonial Office,  I  cannot  help  thinking  that  there  has  been  some  mis- 
conception. With  regard  to  the  Colonial  Office — on  this  point,  of 
course,  the  Attorney-General  will  be  able  to  speak  with  more  author- 
ity tlian  I  can ;  but,  with  regard  to  the  Colonial  Office,  I  believe  there 
is  not  the  slightest  doubt  that  the  Colonial  Office  does  not  hold  that 
view  at  all.  With  regard  to  tiie  Foreign  Office,  the  British  Case  here, 
of  course,  was  submitted  to  the  Foreign  Office  before  it  was  lodged, 
and  the  statement  in  the  British  Case  will  be  found  at  pp.  107  and 
108  on  this  point.  I  call  the  attention  of  the  Court  to  the  terms  in 
which  the  submission  is  made,  at  the  bottom  of  p.  107 : — 

"  His  Majesty's  Government  submits  that  there  is  no  principle  or 
practice  of  the  law  of  nations  under  which  the  right  of  a  State  to  ex- 
ercise territorial  sovereignty  over  bays,  creeks,  or  harbours  on  its 
coasts  is  limited  to  those  bodies  of  waters  only  which  are  contained 
within  headlands  not  more  than  6  miles  apart.  At  the  time  when 
the  treaty  of  1818  was  entered  into,  the  dominion  of  States  over  en- 
closed waters  was  claimed,  and  admitted,  to  a  much  greater  extent 
than  is  the  case  at  the  present  day,  but  His  Majesty's  Government 
believes  that  in  no  single  instance,  either  before  or  since  that  time, 
has  any  such  limitation  been  accepted. 

"  The  usage  of  nations  is  absolutely  opposed  to  the  existence  of  a 
G-mile  limit;  and  the  discussions  of  jurists  show  that  no  general  rule 
has  ever  been  agreed  on.  It  is  not  too  much  to  say  that  ii  the  present 
contention  of  the  United  States  were  to  receive  the  sanction  of  this 
tribunal,  difficulties  and  disputes  would  at  once  arise  in  every  part  of 
the  world." 
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That,  of  course,  was  submitted  to  the  Foreign  Office  before  it  was 
filed  as  the  Case  here. 

Then,  with  regard  to  what  Lord  Fitzmaurice  says  as  to  the  con- 
tention of  His  Majesty's  Government  in  the  Behring  Sea  case  having 
been  in  accordance  with  what  he  said  were  the  views  of  the  depart- 
ment, that  is  true  only  with  reference  to  that  part  of  his  statement 
as  to  the  territorial  belt  on  the  coast  being  a  belt  of  3  miles.  It  is 
not  the  case  with  regard  to  gulfs  or  bays.  Indeed,  Lord  Fitzmaurice 
does  not  say  it  is  so,  but  it  might  be  supposed  by  anyone  who  casually 
read  the  passage  from  Hansard  that  he  meant  that ;  but  I  will  show  in 
a  moment  that  His  Majesty's  Government  did  not  say  anything  of  the 
kind  in  the  Behring  Sea  case,  and  I  am  glad  to  refer  to  this  because 
in  the  statement  of' the  United  States  in  the  Argument  they  say 
that  the  contention  of  His  Majesty's  Government  in  the  Behring  Sea 
case  and  in  the  Alaska  case  was  inconsistent  with  the  present  con- 
tention. I  will  show  in  three  minutes  that  the  statement  is  inaccurate 
with  regard  to  both  of  these  arbitrations. 

Taking  the  Behring  Sea  case,  I  give  the  Court  the  passages  which 
bear  upon  the  point,  and  they  are  not  very  many. 

At  p.  110  of  the  British  Case  in  the  Behring  Sea  proceeding — I  am 
reading  from  p.  110  of  the  edition  published  at  Washington  of  the 
Proceedings  of  the  Tribunal  of  Arbitration,  vol.  iv;  there  are  other 
copies  of  the  Proceedings  which  are  differently  paged,  but  I  am  citing 
from  the  American  copy — at  p.  110  of  the  British  Case  what  is  said 
is  this: — 

^Authorities  as  to  the  S-mile  limit. 

"Admitting,  in  the  consideration  of  this  question,  that  Russia's 
title  before  1867  to  the  coast  of  Behring  Sea  and  to  the  islands  within 
those  waters  was  complete,  an  examination  of  the  principles  of  inter- 
national law  and  the  practice  of  nations  will  show  that  her  jurisdic- 
tion (subject  to  the  question  of  embayed  or  inland  waters)  was  con- 
fined to  the  distance  of  1  marine  league  or  3  miles  from  her  shores." 

Then  follow  a  series  of  extracts  with  regard  to  the  3-mile  limit. 

Then  in  the  Case  of  the  United  States  in  the  Behring  Sea  arbitra- 
tion, in  the  second  volume,  there  is  a  reference  made  to  the  case  of 
the  Moray  Firth,  in  Scotland. 

May  I  ask  the  Court  just  to  glance  at  the  map  of  Scotland,  show- 
ing what  the  nature  of  the  Moray  Firth  is?  It  is  a  great 
272  open  bay,  of  very  large  extent.  I  think  the  number  of  square 
miles  contained  in  it  is  said,  in  the  passage  which  I  am  going 
to  read,  to  be  very  large  indeed.  It  extends  from  Duncansby  Head, 
in  Caithness,  to  Rattray  Point,  in  Aberdeenshire.  If  I  may  hand 
this  to  the  Court  it  will  give  a  better  idea  of  the  nature  of  the  firth 
than  any  description  by  myself.  It  is  on  the  east  coast  of  Scotland, 
in  the  extreme  north. 
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X 

Wliat  the  United  States  say  about  it  is  this  [Behring  Sea  Arbitra- 
tion, vol.  ii,  p.  232] : — 

"  The  Scotch  Herring  Fishery  Act  of  1889  furnishes  another  iUus- 
tration  in  point.  That  act  provides  that  certain  destructive  methods 
of  fishing  may  be  prohibited  by  the  fishery  board  in  any  part  of  an 
area  of  the  open  sea,  two  thousand  seven  hundred  square  miles  in 
extent,  lying  off  the  northeast  coast  of  Scotland,  within  a  line  drawn 
from  Duncansby  Head,  in  Caithness,  to  Rattray  Point,  in  Aberdeen- 
shire. The  act  is  not  confined  in  its  operations  to  British  subjects, 
but  provides  that '  any  person  '  offending  against  its  provisions  shall 
be  liable  to  a  fine  and  the  forfeiture  of  his  fishing  apparatus." 

A  section  was  inserted  in  the  Act  of  1889  forbidding  trawling, 
which  was  a  process  aUeged  to  be  destructive  to  the  breed  of  fish 
within  the  area  of  the  Moray  Firth,  and  the  question  arose  whether 
that  was  binding  upon  foreigners.  The  Scotch  court  held  that  it 
was,  and  affirmed  the  conviction  of  a  Norwegian  who  had  been 
engaged  in  trawling  within  that  area. 

Then,  in  the  Counter-Case  of  Great  Britain,  what  is  said  by  the 
United  States  about  the  Moray  Firth  is  introduced  in  this  way,  at 
p.  81.  I  am  reading  always  &om  the  same  Washington  edition  of 
the  Proceedings. 

They  make  certain  remarks  as  to  Irish  bye-laws  as  to  seas  some 
distance  from  the  coast,  and  say  this,  under  head  "  M '' : — 

"And  although  this  Act  is  relied  on  in  the  United  States  Case  as 
authorizing  the  assertion  of  jurisdiction  over  foreigners  outside  those 
limits,  no  bye-law  having  that  effect  exists,  and  it  would  be  contrary 
to  the  practice  of  the  British  Government  that  any  such  bye-laws 
should  De  made,  iinless  in  pursuance  of  some  treaty  with  the  Power 
.whose  subjects  may  be  affected." 

Then  under  the  next  head  (N),  with  regard  to  Scotland,  the  Moray 
Firth  case : — 

"  Similar  remarks  apply  to  '  The  Scotch  Herring  Fishery  Act  of 
1869,'  and  to  all  other  Acts  of  the  British  Parliament  which,  in  terms 
not  expressly  limited  to  British  subjects,  authorize  fishery  bye-laws 
affecting  non-territorial  waters." 

I  need  hardly  point  out  that  the  Moray  Firth  is  a  case  of  a  very 
different  character  indeed  from  the  Bay  of  Chaleurs  or  the  other  bays 
with  which  we  have  to  do  on  the  American  coast. 

But  the  matter  does  not  rest  there,  because  in  the  British  Argu- 
ment, at  p.  46,  the  Moray  Firth  case  is  again  alluded  to,  and  it  is 
stated  at  the  bottom  of  p.  46  that  the  term — 

"  *  any  person '  is  a  term  commonly  used  in  English  statutes  dealing 
with  offences,  and  it  is  invariably  applied  to  such  persons  only  as  owe 
a  duty  of  obedience  to  the  British  I^arliament" 

That  involves  an' admission  that  the  Moray  Firth  is  not  territorial 
water.    We  are  not  concerned  with  that  question.    It  is  absolutely 
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different  from  the  present  case;  but  there  will  be  found  a  passage 
presently  which  bears  upon  such  gulfs  as  have  some  analogy  with 
those  with  which  we  have  to  do  in  this  arbitration.  At  p.  48,  only 
two  pages  later,  there  occurs  this  passage: — 

^^Norwegian  Wh/de  Fisheries. 

"  The  Norwegian  law  of  1880  for  the  protection  of  whales  provided 
a  close  time  ^  on  that  part  of  the  sea  on  the  coasts  of  Finmarken 
which  the  King  will  define.' 

^^  The  Proclamation  of  the  King,  in  1881,  accordingly  defined  that 
part  of  the  sea  to  be  1  Norwegian  or  Swedish  mile  (equal  to  4  British 
miles)  from  the  coasts  of  Finmarken,  to  be  counted  from  the  outer- 
most islands  or  rocks  which  are  never  covered  by  the  sea. 

"  The  whole  of  Varanger  Fiord  is  included,  the  distance  between 
the  headlands  of  the  fiord  being  32  miles. 

^^  The  Norwegian  law  is,  therefore,  expressly  limited  to  a  small  area 
of  territorial  sea. 

"  The  special  protection  in  Varanger  Fiord  falls  within  the  prin- 
ciple of  waters  of  tJie  territory  to  be  nereafter  explained." 

Then  at  p.  49,  the  next  page,  the  last  sentence  on  the  page,  they  say 
this: — 

^'  That  international  law  has  recognized  the  right  to  acquire  certain 
portions  of  the  waters  of  the  sea  and  the  soil  under  the  sea,  in  bays, 
and  in  waters  between  islands  and  the  mainland." 

273  And  at  p.  52,  in  discussing  the  question  how  far  interna- 

tional law  recognises  a  right  to  possession  of  parts  of  the  sea, 
they  say  this : — 

"  It  is  next  submitted 

"  That  international  law  recognizes  the  right  of  a  State  to  acquire 
certain  portions  of  the  waters  of  the  sea  and  of  the  soil  under  the 
sea,  and  to  include  them  within  the  territory  of  the  State. 

"  This  affords  a  legitimate  explanation  of  the  cases  of  foreign 
extra-territorial  fishery  laws  cited  by  the  United  States,  quite  apart 
from  any  question  whether  they  apply  to  foreigners  or  not. 

^'  But  it  affords  no  justification  tor,  nor  are  tliey  analogous  to,  the 
Alaskan  Seal  statute,  as  is  contended  by  the  United  States. 

"  The  territory  of  the  nation  extends  to  low-water  mark ;  but  cer- 
tain portions  of  the  sea  may  be  added  to  the  dominion.  For  example, 
the  sea  which  lies  inter  fauces  terrcB^  and,  in  certain  exceptional  cases, 
parts  of  the  sea  not  lying  inter  fauces  terrce.^^ 

Now,  I  believe  these  are  all  the  passages  bearing  upon  this  question 
in  the  Behring  Sea  proceedings.  If  there  are  any  others,  they  have 
escaped  the  attention  of  my  friends  who  have  been  good  enough  to 
assist  me  in  this  matter;  and  I  submit  there  is  absolutely  nothing 
there  which  touches  upon  the  question  of  gulfs  which  are  territorial, 
being  limited  to  gulfs  which  are  not  more  than  6  miles  across  at  the 
mouth.  It  is  quite  open  to  any  writer  on  international  law  to  argue 
that  ill  his  opinion  the  principle  of  the  3-mile  belt  off  the  coast  ought 
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to  be  applied  so  that  no  gulf  should  be  considered  as  territorial  unless 
it  is  not  more  than  twice  that  extent  of  3  miles;  but  that  is  a  view 
which  has  been  repudiated  by  the  great  majority  of  writers  on  inter- 
national law,  and  it  is  a  view  to  which  the  contention  of  the  British 
Government  in  the  Behring  Sea  case  lends  no  countenance  at  all. 
They  set  aside  the  question  of  gulfs,  and  are  dealing  with  the  ques- 
tion of  the  belt  upon  the  open  coast ;  and  so  far  from  conceding  the 
American  contention,  they  refer  to  the  case  of  Varanger  Fioixi,  32 
miles  wide  at  the  mouth,  as  being  dealt  with  by  the  law  of  Norway 
on  the  principle  that  it  is  territorial  water.  They  do  not  say  any- 
thing definite,  one  way  or  the  other,  upon  the  matter;  but  they  cer- 
tainly do  not  say  that  Varanger  Fiord  was  not  territorial. 

Now,  I  hope  I  have  disposed  of  the  allegation  made  in  the  argu- 
ment of  the  United  States  that  the  contention  of  the  British  Govern- 
ment in  the  Behring  Sea  Case  was  inconsistent  with  the  present 
contention. 

They  also  say  that  the  contention  now  put  forward  by  the  British 
Government  is  inconsistent  with  what  was  urged  in  the  Alaska  Arbi- 
tration. Well,  with  regard  to  the  Alaska  Arbitration,  I  am  fortu- 
nately in  the  position  of  having  opposed  to  me  two  of  the  gentlemen 
who  acted  as  arbitrators  in  that  case,  and  I  shall  be  able  to  recall  to 
their  memory  certain  of  the  proceedings  in  that  case  which  will 
show  that  there  is  really  no  ground  for  the  suggestion  that  the  posi- 
tion of  His  Majesty's  Government  was  not  the  same  there  as  it  is 
here. 

The  way  the  question  arose  there  was  this.  The  dispute  was  as  to 
a  strip  of  land  running  down  between  the  British  possessions  on  the 
west  coast,  or  to  the  west  of  the  Rocky  Mountains,  and  the  Pacific 
Ocean,  a  lisiere,  as  it  was  called,  a  sort  of  strip  or  edge  of  the  coast, 
which  ran  down  to  a  width  of  30  miles  from  the  coast  eastward  in 
the  direction  of  the  Rocky  Mountains.  The  point  was  from  where 
were  you  to  measure  that  width  of  30  miles  ?  Was  it  to  be  measured 
from  the  geographical  coast,  that  is,  where  the  land  and  the  water 
meet,  or  was  it  to  be  measured  from  what  in  the  case  was  called  the 
political  coast?  And  so,  incidentally,  the  question  came  up  of  what 
was  the  width  of  the  numerous  channels  which  intercepted  that 
lisiere  coming  down  from  the  interior  of  the  country,  as  to  what 
extent  of  these  channels  should  be  considered  to  be  territorial  waters. 
The  question  arose,  not  directly,  but  in  that  incidental  manner. 

In  the  Case  for  the  British  Government  before  the  Alaska 
Boundary  Tribunal,  this  passage  will  be  found,  at  p.  79.  I  again 
read  from  the  Washington  edition.  It  is  the  third  volume,  the  Case 
of  Great  Britain,  p.  79 : — 

"On  the  general  question  of  territorial  waters,  reference  may  be 
made  by  way  of  illustration  to  the  Convention  concerning  the  fisheries 
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in  the  North  Sea,  to  which  effect  was  given  by  '  The  Sea  Fisheries '  Act, 
1883'  (40  and  47  Vict.,  cap.  22).  the  Convention  as  set  out  in  the 
first  schedule  to  the  Statute,  and  tne  second  Article  is  as  follows : 

'•'As  regards  bays,  the  distance  of  three  miles  shall  be  measured 
from  a  straight  line  drawn  across  the  bay,  in  the  part  nearest  the 
entrance,  at  the  first  point  where  the  width  does  not  exceed  ten 
miles.'" 

"  It  will  be  observed  that,  as  regards  bays,  the  territorial  limit  of 
three  miles  is  to  be  measured  from  a  line  drawn  across  the  bay  at 

the  first  point  where  the  width  does  not  exceed  ten  miles. 
274  "  It  is  submitted  that  the  principle  invoked  in  this  Conven- 

tion for  the  purpose  of  determining  the  point  from  which  the 
three  miles  of  territorial  waters  should  be  measured  is  one  to  which 
regard  may  properly  be  had  in  determining  what  is  to  be  treated  as 
the  line  of  the  coast  for  the  purposes  of  the  present  Treaty." 

There  is  no  recognition  of  the  6-mile  doctrine  there. 

Then  in  the  Counter-Case  for  Great  Britain,  which  is  found  in  the 
fourth  volume  of  this  edition  of  the  Proceedings,  at  p.  26,  there  oc- 
curs this  statement,  which  I  will  ask  the  Court  to  be  good  enough  to 
listen  to,  near  the  bottom  of  p.  26 : — 

"In  order  to  make  clear  the  British  contention  in  this  respect,  it  is 
proposed  to  state  the  International  Law  upon  the  subject  of  territorial 
waters.  The  subject  was  touched  upon  at  pp.  78  and  79  of  the  British 
Case;  but,  in  view  of  the  fact  that  in  the  Case  for  the  United  States 
it  seems  to  be  assumed  that  the  establishment  of  a  belt  of  territory 
would  necessarily  involve  drawing  the  line  round  the  heads  of  the 
inlets,  it  is  thought  necessary  now  to  deal  with  the  subject  fully. 

"  In  the  first  place  it  is  undoubted  law,  which  it  is  unnecessary  to 
support  by  detailed  argument,  that  a  State  has  territorial  sovereignty 
over  a  belt  of  sea,  usually  taken  as  3  miles  in  width,  adjoining  its 
coasts.  The  waters  of  such  belt  are,  however,  subject  to  the  right  of 
innocent  passage  by  the  commercial  vessels  of  other  nations. 

"  There  is  further  a  consensus  of  opinion  among  writers  on  Interna- 
tional Law  that  every  State  has  territorial  sovereignty  over  certain 
arms  of  the  sea  included  within  its  territory  by  headlands  or  prom- 
ontories. But  there  is  not  a  universal  agreement  as  to  the  limits  of 
size  and  shape  within  which  arms  of  the  sea  may  be  treated  as  terri- 
torial waters.  It  is  generally  considered  that  (he  crucial  measure- 
ment is  the  width  at  the  entrance  of  the  inlet ;  but  the  depth  inland 
is  not  unimportant,  because  a  claim  that  the  waters  of  an  inlet  of 
some  size  are  territorial  is  more  readily  admitted  if  the  length  of  its 
shore-line  is  considerable  in  proportion  to  the  breadth  of  the  opening 
intra  faures  terrce,'^'* 

That  is  the  very  principle  that  Grotius  laid  down,  and  Grotius  is 
quoted  in  the  note  in  support  of  it. 

"  The  reason  why,  in  spite  of  the  general  doctrine  of  mare  liherum^ 
gulfs  and  bays  up  to  a  certain  size  are  treated  as  territorial  waters,  is, 
of  course,  because  the  State  which  owns  both  headlands  is  in  fact  able 
to  control  the  entrance.  It  is  a  reason  of  the  same  kind  which  ex- 
plains and  justifies  territorial  jurisdiction  over  a  belt  of  water  ad- 
joining even  unindented  coasts." 
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Then  Grotius  and  BynkershoSc  are  quoted;  and  at  the  bottom  of 
p.  27  it  goes  on  thus: — 

'^A  minimum  of  3  miles  from  low-water  mark  being  conceded  as 
territorial  water,  even  where  the  coast-line  is  not  brdcen  by  bays,  it 
follows  that  an  opening  which  is  not  more  than  6  miles  across  is  nec- 
essarily within  the  territorial  limits.  Some  authorities  contend  that 
if  the  opening  is  more  than  twice  the  width  of  the  ordinary  belt  of 
territorial  waters,  the  outside  line  of  that  belt  must  follow  the  in- 
dentations and  so  may  come  within  the  opening.  But  on  the  other 
hand  many  authorities  refuse  to  treat  inlets  as  part  of  the  open  sea, 
merely  because  the  distance  from  headland  to  headland  exceeds  6 
miles,  and  reco^ize  that  a  State  which  controls  an  entrance  from 
both  sides  can  effectively  exert  its  authority  over  more  than  twice  the 
marine  league  which  is  the  limit  of  its  dominion  oceanwards.'^ 

Then  are  quoted  Chancellor  Kent,  Wheaton,  Halleck,  Vattel,  Haute- 
feuille,  Bluntschli,  Puffendorf ,  Kliiber,  and  Mr.  Hannis  Taylor. 

Reference  is  made  to  the  controversy  as  to  the  Bay  of  Fundy,  and 
the  Bristol  Channel  Case  is  cited,  and  the  judgment  of  Lord  Black- 
bum  in  the  Conception  Bay  Case,  and  then,  at  p.  32,  this  proposition 
is  laid  down  on  behalf  of  the  British  Government: — 

"  1.  The  precise  limits  within  which  international  law  regards  bays 
as  territorial  waters  have  never  been  determined. 

"  2.  There  is  much  authority  for  the  opinion  that  a  bay  is  not  neces- 
sarilv  part  of  the  high  seas  because  its  opening  is  wider  than  twice 
the  breadth  of  the  ordinary  belt  of  territorial  water,  and  that  the 
territorial  dominion  over  tfie  larger  gulfs  must  be  settled  by  a  con- 
sideration of  each  individual  case.  The  possession  of  islands  block- 
ing or  guarding  the  inlet,  the  prominence  of  the  headlands,  and  the 
actual  exercise  of  national  authority  over  the  waters  claimed,  are 
evidence  going  to  justify  the  claim." 

I  most  respectfully  submit  that  there  is  nothing  whatever  there 
which  justifies  the  assertion  that  the  position  of  His  Majesty's  Gov- 
ernment was  other  than  perfectly  consistent  with  the  position  that  is 
assumed  here  to-day. 

In  the  Argument  of  the  United  States,  in  this  same  Alaska  Case, 
they  refer,  in  vol.  v,  pp.  15  and  16,  to  the  width  of  the  inlets  on  the 
outer  belt  of  islands.    They  say : — 

"  When  *  measured  in  a  straight  line  from  headland  to  headland ' 
at  their  entrances,  Chatham  Strait,  Cross  Sound,  Sumner 
275  Strait  and  Clarence  Strait,  by  which  this  exterior  coast  line 
is  pierced,  measure  less  than  ten  miles.  That  fact,  according 
to  the  authorities  quoted  in  the  British  Counter-Case,  pp.  24-28, 
places  them  within  the  category  of  territorial  waters.  All  of  the 
interior  waters  touching  upon  the  lisiere^  such  as  Behm  Canal,  Taku 
Inlet  and  Lynn  Canal  are,  in  the  language  of  Hall,  '  lakes  enclosed 
within  the  territory,'  and  as  such  are  territorial  waters,  regardless  of 
their  width  at  their  entrances  when  measured  from  headland  to 
headland." 
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I  think,  Sir,  I  have  established  not  only  that  there  was  nothing  in 
the  position  of  the  British  Government  inconsistent  with  her  present 
position,  but  that  there  is,  in  the  position  assumed  by  the  American 
Government,  a  statement  which  is  entirely  inconsistent  with  the  as- 
sertion they  now  make  that  it  is  a  so  well-recognised  rule  of  interna- 
tional law  that  6-mile  bays  are  territorial  waters  that  the  Court  must 
construe  a  treaty  made  in  1818  by  it. 

Then  in  the  oral  argument — and  I  had  the  honour  of  appearing  as 
Attorney-General  at  the  time  for  Great  Britain  in  this  Alaska  Arbi- 
tration— ^I  find  that  at  p.  219  of  the  British  print  of  the  Protocols, 
Oral  Arguments  and  Award,  I  approached  this  subject  of  territorial 
waters,  which  happened  in  the  incidental  way  that  I  have  men- 
tioned : — 

"  What  I  am  going  to  submit  as  a  general  proposition  of  interna- 
tional law  is  this,  that  there  is  no  necessary  limit  as  re^rds  the  width 
of  the  estuary  or  inlet  which  is  to  be  regarded  as  territorial  waters ; 
but  where  you  have  got  a  very  deep  inlet  which  is  deep  out  of  all 
proportion  to  its  breadth,  that  must  be  regarded  as  being  territorial 
waters.  Now,  I  do  not  know  that  it  is  necessary  for  me  very  much 
to  labour  that  point.  It  is  extremely  well  illustrated,  of  course,  by 
the  fiords  on  the  coast  of  Norway,  but  We  are  not  contending  for  any 
great  width,  we  really  are  content  to  take  for  this  purpose,  in  deter- 
mining what  are  territorial  waters,  the  smallest  distance.  We  prefer 
to  err  on  the  safe  side.  Now,  a  very  good  useful  guide  for  this  pur- 
pose is  afforded  in  the  provisions  of  the  North  Sea  Convention,  which 
IS  referred  to  in  the  British  Case  at  p.  78." 

That  was  the  North  Sea  Convention,  which  provided  for  10  miles 
across.  Then  at  p.  220,  Mr.  Aylesworth,  who  was  one  of  the  arbi- 
trators sitting  on  that  arbitration,  said  this,  near  the  bottom  of  p. 
220:— 

"Do  we  understand,  Mr.  Attorney,  that  Great  Britain  would  be 
content  with  a  6-mile  limit  ? 

"  Sir  Robert  Finlay:  Well,  I  cannot  put  it  in  that  way,  Sir,  be- 
cause I  doubt  whether,  internationally,  it  would  be  right  to  say  that. 
I  doubt  whether  the  United  States  would  recognize  for  one  moment 
that  their  territorial  waters  did  not  extend  further  down  than  the 
point  where  the  channel  is  of  the  width  of  6  miles." 

Nothing  could  be  more  explicit  than  that. 

Then  at  p.  229  I  recurred  to  the  subject,  for  the  purpose  of  obviat- 
ing a  possible  misconception  as  to  what  had  been  said  about  the  Lynn 
Canal.    May  I  read  this  passage,  at  p.  229 : — 

"  Sir  Robert  Finlay  :  There  was  one  point  upon  which  I  expressed 
myself  in  a  way  that  I  think  might  possibly  lead  to  some  misconcep- 
tion as  to  the  action  of  the  British  Government,  that  is  as  to  the  limit 
of  the  territorial  waters.  The  boundary,  as  drawn  at  Lynn  Canal — 
we  will  take  that — it  is  across  where  the  bay  is  6  miles  wide — and  even 
if  that  is  taken  as  indicating  the  general  line  of  the  coast,  there  is 
another  alternative  line  30  miles  up,  which  is  represented  by  the  dotted 
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line  on  the  map  which  is  before  the  Tribunal.  But  the  line  crossing 
Lynn  Canal  at  Berners  Bay,  where  it  is  6  miles  wide,  is,  as  a  matter 
of  fact,  30  nautical  miles  from  the  entrance  to  Lynn  Canal,  the  whole 
of  which  undoubtedly  would  be  regarded  by  the  United  States,  and 
^vould  be  treated,  as  I  submit,  properly  by  international  law  as  terri- 
torial waters. 

''  I  think  the  point  is  of  some  significance,  and  I  ought  to  make 
perfectly  clear  what  the  position  of  Great  Britain  is  on  the  point,  and 
with  the  permission  of  the  Tribunal,  I  would  refer  to  the  paragraph 
in  the  British  Case,  which  occurs  at  p.  79." 

That  was  the  paging  in  the  British  print. 

"  The  passage  begins — I  had  better  read  the  whole  passage,  as  it  is 
directly  m  point  on  this  point — 

" '  It  is  submitted  that  all  such  inlets  form,  for  the  present  purpose, 
no  part  of  the  ocean,  that,  for  the  purposes  of  the  Treaty,  they  stand 
on  the  same  footing  as  the  rivers  which  flow  into  the  ocean  either  di- 
rectly or  through  such  estuary,  and  it  is  only  the  British  contention 
which  gives  effect  to  the  scope  and  to  the  specific  provisions  of  the 
Treaty/ 

"  I  refer  to  that  passage  for  the  purpose  of  correcting  any  impres- 
sion to  which  something  I  said  might  give  rise,  that  Great  Britain 
confines  her  claim — as  to  the  beginning  of  the  territorial  waters — ^to 
the  limit  of  6  miles  across.  I  did  indicate  that  I  thought  that  was 
not  at  all  a  sound  contention,  and  we  do  not  so  limit  our  contention  in 
the  present  case.  We  say  that  the  territorial  waters  begin  at  the 
mouth  of  the  Lynn  Canal  at  the  latitude  mentioned.  Thirty  miles 
from  that  would  coincide  with  the  first  limit  which  is  indicated, 
which  happens  to  be  at  the  point  where  it  is  6  miles  across;  and 
even  if  the  very  strictest  rule  that  can  be  conceived  possible 
276  were  applied,  and  it  were  taken  that  the  territorial  waters  did 
not  commence  till  6  miles  across,  then  10  leagues  further  up 
would  give  by  the  second  alternative  line 

"  The  PREsroENT :  I  do  not  think  you  said  anything  contrary  to  that, 
Mr.  Attorney.  It  Avas  really  in  answer  to  my  question  as  to  where 
the  6  miles  was ;  you  have  made  it  quite  clear." 

I  claim  to  have  established,  in  the  first  place,  that  the  position  of 
His  Majesty's  Government  in  that  Arbitration  was  not  in  the  slight- 
est respect  inconsistent  with  her  position  to-day;  and,  secondly,  that 
the  position  of  the  United  States  Government  was  entirely  in  conflict 
with  what  they  are  asserting  to-day. 

Now,  Sir,  may  I  refer,  in  connection  with  this  Alaska  Arbitration, 
to  an  incident  which  is  illustrated  by  a  letter  set  out  in  the  Appen- 
dix to  the  British  Counter-Case,  at  p.  205  ? 

It  relates  to  the  proposed  laying  of  a  cable  upon  the  coast  to  which 
the  Alaska  Arbitration  had  related.  An  application  is  made  to  His 
Majesty's  Government  for  consent  to  lay  another  and  alternative 
cable  between  Seattle  and  Sitka.  They  say,  at  the  middle  of  the 
letter,  in  the  application : — 

"  From  the  map  of  Alaska,  which  I  enclose,  it  will  be  seen  that  the 
cable  from  Sitka  eastwards  extends  down  as  far  as  Ketchikan  on 
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the  inside  passage  to  Alaska.  A  cable  which  could  be  laid  from 
Gray's  Harbour,  Washington,  northward  through  Hecate  Strait, 
east  of  the  Queen  Charlotte  Islands,  across  Dixon  Entrance  and  up 
into  the  passage  to  Ketchikan,  would  provide  such  an  alternative 
means  or  communication  and  reasonably  ensure  continuous  tele- 
graphic service  to  Sitka  and  beyond. 

"  It  will  be  noted,  however,  that  Hecate  Strait  and  Dixon  Entrance 
are  British  waters,  and  before  the  project  set  forth  above  can  be  pro- 
ceeded with  it  is  desired  to  ascertain  whether  His  Majesty's  Govern- 
ment would  have  any  objection  to  the  laying  of  such  cable  in  the 
waters  proposed." 

Then  reference  is  made  to  something  that  was  said  by  Lord  Lans- 
downe  to  Mr.  Choate,  and  the  letter  ends : — 

"  In  this  case,  therefore,  it  is  hoped  that  the  open  and  extensive 
character  of  the  waters  of  Hecate  Strait  and  Dixon  Entrance,  and  the 
fact  that  no  landing  is  desired  on  British  Territory  may  permit  a 
favourable  consideration  of  this  matter,  and  I  am  accordingly  in- 
structed to  ask  whether  the  facilities  desired  could  be  granted." 

A  glance  at  the  maps  which  are  set  out  in  the  atlas  to  the  British 
Case  will  show  that  Hecate  Strait  and  Dixon  Entrance  are  a  very 
great  deal  wider  than  6  miles.  Hecate  Strait  is  30  miles  wide,  and 
Dixon  Entrance  is  ;il. 

The  PREsmENT:  What  number  is  the  map,  please.  Sir  Robert? 

Sir  Robert  Finlay  :  It  is  No.  17.  Hecate  Strait  is  shown  there,  and 
Dixon  Entrance  is  shown  on  the  map  immediately  before  it,  No.  16. 
It  lies  to  the  north,  30^  miles;  and  Dixon  Entrance,  31|  at  the  north- 
ern end,  rather  wider  below. 

These  waters  lay  to  the  south  of  the  line  which  had  been  fixed  by 
treaty,  shown  on  map  16  as  the  boundary  between  British  and  Ameri- 
can territory  on  that  part  of  the  coast.  On  map  16  the  Court  will  see 
there  is  a  line  running  from  Cape  Muzon  due  eastward.  That  line 
was  fixed  by  treaty  as  being  the  boundary,  and  disputes  arose  as  to 
how  the  line  should  be  carried  after  it  reached  the  mouth  of  the 
Portland  Inlet.  These  disputes  were  determined  in  the  Arbitration. 
Dixon  Entrance  and  Hecate  Strait,  of  course,  lie  to  the  south  of  that. 
To  the  north  of  that  is  the  territory  of  Alaska,  which  had  been  ac- 
quired by  the  United  States  from  Russia. 

Then  the  permission  was  given,  and  the  cable  was  laid;  but  the 
other  day  we  received  a  letter,  dated  the  24th  May,  1910,  referring 
to  this  matter,  from  the  American  Ambassador,  which  I  should  read 
to  the  Court : — 

"American  Embassy,  London*  May  Hth^  1910. 

"  Sir, — I  had  the  honour  to  address  to  you,  under  date  of  July  8th, 
1908,  a  Note  regarding  the  laying  of  a  telegraphic  cable  through  the 
British  waters  forming  a  part  of  the  waters  in  Hecate  Strait  and 
Dixon  Entrance  on  the  Pacific  Coast  of  Alaska,  which  Note  is  now 
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to  be  found  in  the  appendix  to  the  British  Counter-case  in  the  North 
Atlantic  Coast  Arbitration,  (page  205). 

^  The  attention  of  my  Government  has  been  specially  called  to  the 
above  communication  <»i  account  of  an  erpressicm  therein  which 
speaks  of  Dixon  Entrance  and  Hecate  Strait  as  British  waters, — ^a 
manifest  inadvertence. 

^' Under  specific  instructiims,  and  in  order  that  no  further  mis- 
understanding may  arise,  I  am  directed  to  disavow  any  intention  on 
the  part  of  the  Government  of  the  United  States  to  concede,  by  virtue 
of  the  above  cited  Note  or  otherwise,  that  anv  part  of  the  waters  of 
Hecate  Strait  and  Dixon  Entrance,  outside  of  the  three-mile  limit,  is 
under  the  "jurisdiction  or  control  of  Great  Britain. 

"  In  making  this  disavowal  on  behalf  of  the  United  States  I  have 
the  honour  to  invite  vour  attention  to  the  fact  that  on  March 
277  2nd,  1897,  in  a  communication  to  the  British  Ambassador  at 
Washington,  the  Government  of  the  United  States  explicitly 
stated  its  view  that  the  waters  of  Hecate  Strait  and  Dixon  Entrance 
outside  the  three-mile  limit  are  not  British  waters.  This  view  had 
been  adverted  to  and  reaffirmed  in  other  communications  from  the 
Department  of  State  to  the  British  Ambassador  at  Washington,  dated 
February  18th,  1905,  and  March  3,  1909,  and  up  to  the  present  time 
my  Government  has  uniformly  and  consistently  advised  all  inquirers, 
and  particularly  those  interested  in  commerce  and  fishing  on  the 
Pacific  Coast,  that  it  maintains  the  view  I  have  above  set  forth. 

"  I  may  add,  in  conclusion,  that  although  repeated  requests  for  an 
expression  of  opinion  on  the  subject  as  shown  in  the  letters  already 
cited  have  been  made,  the  Government  of  the  United  States  has  never 
received  any  expression  of  a  different  view  from  that  understood  and 
expressed  by  the  United  States. 
"  I  have,  &C. 

( Signed )  "  Whitbla w  Ebto." 

Now,  I  leave  that  matter  without  further  comment,  but,  I  submit, 
it  is  perfectly  clear  that  in  dealing  with  the  waters  upon  the  Pacific 
coast,  as  shown  by  the  portion  to  which  I  refer,  the  United  States 
Government  did  not  adhere  to  the  double  3-mile  rule  with  regard  to 
gulfs  and  bays,  and  the  request  was  made  by  that  letter  for  permis- 
sion to  lay  the  cable  down  in  these  waters;  permission  was  given,  and 
the  cable  was  laid. 

Now,  Sir,  I  have  arrived  at  the  end  of  authorities  on  international 
law  upon  this  subject;  and,  I  submit  that  it  all  comes  down  to  this: 
That  there  is  great  uncertainty  as  to  the  extent  of  the  coastal  belt. 
Three  miles  is  certainly  territorial.  Nothing  more  is  certain.  How 
far  it  goes  beyond  that  we  do  not  know.  But,  whatever  be  the  extent 
of  the  coastal  belt,  from  Grotius  downwards,  "  bays  "  are  treated  as 
standing  by  themselves;  and,  for  perfectly  obvious  reasons.  That  the 
entrance  to  a  bay  may  be  controlled,  apart  from  the  converging  fire  of 
artillery  from  the  two  coasts,  by  the  use  of  a  single  ship  guarding  the 
entrance,  and  that  such  bays  are  not  traversed  in  the  course  of  an 
ocean  voyage.    To  lay  down  that  no  bays  are  territorial,  unless  at  the 
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entrance  they  are  not  more  than  6  miles  across,  would  be  a  startling 
innovation  in  international  law,  which  would  have  the  gravest  and 
most  far-reaching  consequences ;  and,  I  respectfully  submit,  that  this 
Tribunal  ought  not  to  lay  down  any  such  proposition,  and,  that  it  is 
perfectly  impossible  to  construe  the  treaty  of  1818  by  the  light  of  a 
proposal  which  at  that  time  had  never  been  heard  of. 

Now,  a  few  words  more  with  regard  to  the  exercise  of  control  by 
great  Britain  over  such  waters  as  those  now  in  question. 

I  have  referred  to  the  treaties  with  France  and  Spain,  and  the  ex- 
tent of  the  British  claims  conceded  by  those  countries.  Between  1783 
and  1812  no  question  arose  or  could  arise  with  regard  to  bays,  because 
the  American  fishermen  were  really  admitted  under  that  treaty  on  all 
of  the  coasts  of  the  British  dominions  in  North  America.  During  the 
war  of  1812  of  course  they  were  excluded,  and  they  were  excluded 
totally  or  partially  until  the  treaty  was  concluded  in  1818. 

After  that  treaty,  the  question  did  not  really  arise  until  about  the 
year  1836,  in  consequence  of  the  mackerel  failing  on  the  American 
coast,  and  the  American  fishermen  coming  after  the  mackerel  to  the 
British  coast. 

I  have  disposed,  I  hope,  in  the  course  of  my  treatment  of  the  case 
historically,  of  the  statement  made  in  the  United  States  Argument, 
that  the  vessels,  which  were  described  loosely  as  fishing  in  the  Bay 
of  Fundy — were  engaged  really  in  fishing  in  the  bay.  They  were  en- 
gaged in  fishing  on  the  Grand  Manan  Bank,  and  Murr  Bank,  which 
are  to  the  south  of  Grand  Manan,  and,  therefore,  the  case  of  these 
vessels  should  never  have  been  introduced  with  reference  to  the  ques- 
tion of  fishing  in  the  Bay  of  Fundy. 

I  need  not  repeat  the  references  I  gave  in  my  statement  as  to  what 
brought  this  question  of  "  bays  "  into  actual  prominence.  Action 
was  at  once  taken  by  Nova  Scotia,  action  which  was  followed  by  the 
other  Provinces,  and  from  18e36  onwards  a  continuous  claim  was  made 
to  exclude,  and  that  claim  was  carried  out  in  practice  in  a  great  many 
cases.  It  is  enough  for  me  to  recall  to  the  memory  of  the  Court 
what  was  said  by  Mr.  Thayer  as  to  the  fact  that  vessels  found  in  the 
Bay  of  Fundy  were  towed  outside  of  it.  That  is  in  the  Appendix  to 
the  United  States  Case  at  p.  427;  to  Mr.  Leavitt's  letter  on  the  fol- 
lowing page  in  the  same  volume;  and  to  the  report  of  Mr.  Vail ;  to 
Mr.  Sabine's  report,  and  Lord  Palmerston's  despatch  to  the  British 
Minister,  stating  the  intention  of  the  British  Government  as  to  en- 
forcing the  rule. 

The  assertion  made  by  Mr.  Stevenson's  despatch  in  1841,  that  the 
practice  had  been  to  the  contrary,  is  dealt  with  and  contradicted  by 
Lord  Falkland  in  the  despatch  at  p.  128  of  the  Appendix  to  the 
British  Case,  to  which  I  have  at  some  length  already  drawn  the  atten- 
tion of  the  Court. 
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Warnings  were  given,  and  seizures  took  place.  The  seizure  of  the 
"  Washington  "  in  1843  ended  by  the  arbitration  determined  in 
278  1856.  The  Bay  of  Fundy  was  given  up  in  1845,  but  no  other 
bays  were  surrendered.  And  from  1845  down  to  1852  the  ques- 
tion slept.  There  was  quiet.  And,  as  far  as  can  be  judged  from  the 
two  authorities  which  I  cited,  the  President's  Message  in  1852,  and 
Mr.  Sabine's  report,  there  was  practical  acquiescence  by  the  United 
States  in  the  British  claim  as  to  the  "  bays  "  other  than  the  Bav  of 
Fundy,  which  the  British  Government,  while  reserving  all  its  rights, 
had,  as  a  matter  of  good  feeling  and  conciliation,  given  up  to  Ameri- 
can fishermen. 

Mr.  Sabine  put  it  so  strongly  as  to  say  that  the  action  of  the  Secre- 
tary of  State  in  1845  virtually  amounted  to  an  abandonment  of  the 
American  position.  And,  I  may  recall  to  the  attention  of  the  Court 
that  there  are  a  certain  number  of  statutes,  which  will  be  found  scat- 
tered through  the  Appendix,  which  shows  actual  control  exercised 
over  these  bays. 

Take  the  Bay  of  Chaleurs.  In  the  year  1851  there  was  passed  a 
statute  which  will  be  found  at  p.  572  of  the  Appendix  to  the  British 
Case  which  defines  the  boundaries  between  Quebec  and  New  Bruns- 
wick as  running  down  the  middle  of  the  Bay  of  Chaleurs.  It  puts 
the  Bay  of  Chaleurs  very  much  in  the  same  position  as  the  Bristol 
Channel,  under  the  judgment  given  in  that  case  of  the  Queen  v.  Cim- 
ningham  to  which  I  have  been  making  reference  this  afternoon. 
There  are  a  series  of  statutes  from  1788  downwards.  I  will  merely 
give  the  pages  and  state  generally  the  nature  of  the  provisions. 

There  was  a  statute  of  Lower  Canada  relating  to  the  Bay  of 
Chaleurs  in  1788,  28  Geo.  Ill,  cap.  6,  p.  592  of  the  Appendix  to  the 
British  Case.  That  contains  regulations  as  to  the  use  of  seines,  and 
the  discharging  of  offal  from  the  boats  within  certain  leagues  of  the 
land. 

There  was  a  statute  passed  in  New  Brunswick  as  to  the  Bay  of 
Miramichi  in  1799,  which  is  at  p.  597  of  the  Appendix  to  the  British 
case,  which  deals  with  the  use  of  seines  in  that  bay.  I  refer  the  Court 
to  section  2,  and  also  to  sections  1  and  4  of  that  statute. 

There  was  a  statute  passed  in  1807  relating  to  Gasp6,  in  Lower 
Canada,  47  Geo.  Ill,  cap.  12,  at  p.  600;  to  sections  3,  4,  and  16  I 
respectfully  refer  the  Court. 

There  was  a  statute  passed  in  the  year  1810,  50  Geo.  Ill,  cap.  5,  by 
Neiy  Brunswick,  relating  to  the  Bay  of  Miramichi.  It  will  be  found 
at  p.  603  of  the  Appendix  to  the  British  Case,  and  I  refer  the  Court 
to  the  preamble,  to  section  1  and  to  section  2,  which  relates  to  the 
erection  of  beacons  and  the  payment  of  dues. 

In  1823  the  statute  of  1799  was  renewed  as  appears  at  p.  607  of 
the  Appendix,  and  it  was  again  renewed  in  1829  and  1834. 
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In  1824  there  was  passed  another  statute  of  Lower  Canada,  4  Geo. 
rV,  cap.  1,  at  pp.  607  to  609  of  the  Appendix.  I  refer  the  Court  to 
section  3  of  that  statute. 

Further,  there  was  the  statute  of  1819  for  carrying  out  the  treaty 
of  1818.  And  I  can  invite  the  attention  of  the  Court  to  Lord  Black- 
burn's view  as  to  the  nature  and  extent  of  that  statute  as  an  assertion 
of  jurisdiction  over  such  a  bay  as  the  Bay  of  Conception. 

Now  I  submit,  in  conclusion,  with  regard  to  this  question,  that  the 
view  of  the  United  States  as  to  the  proposition  of  international  law 
has  not  been  established ;  that  it  is  a  dangerous  view ;  and,  it  is  one 
that  cannot  be  accepted  in  the  face  of  the  authorities. 

But,  on  the  other  hand,  our  view  is  simply  this :  That  the  question 
is  one  of  the  construction  of  the  treaty,  and  that  the  word  "  bays  " 
must  be  taken  in  its  fair  and  na_tural  meaning  according  to  the 
language  of  the  treaty,  and  unfettered  by  any  such  artificial  canon 
as  it  is  now  sought  to  import  into  the  case. 

I  propose,  Sir,  to  conclude  my  opening  to-day,  and  as  many  speak- 
ers are  to  follow  me,  I  shall  add  only  a  very  few  words  upon  the  two 
questions  which  remain. 

The  sixth  question  is  one  which  lies  in  very  small  compass.  I  al- 
ready pointed  out  that  it  rests  really  on  the  fact  that  the  power  of 
fishing  is  conferred  in  certain  different  districts,  but  in  very  different 
language :  "  On  the  southern  coast  of  Newfoundland ;  "  "  On  the 
western  and  northern  coasts  of  Newfoundland,"  within  certain  ter- 
mini ;  and  liberty  in  respect  of  the  "  coast,  bays,  harbors  and  creeks  of 
Labrador  "  between  certain  points.  What  is  the  meaning  of  that  dif- 
ference of  language?  And,  it  is  submitted  on  behalf  of  Newfound- 
land, that  the  "  liberty  "  in  Newfoundland,  on  the  treaty  coast,  is 
confined  to  the  coast  itself,  and  does  not  extend  to  the  "  bays."  It  is 
not  easy  to  see  for  what  reason  the  language  of  the  treaty  stands  as  it 
does,  if  that  conclusion  does  not  follow. 

With  regard  to  the  seventh  question,  I  have  only  to  say  this :  That 
I  most  respectfully  protest  against  the  extraordinary  change  which 
the  United  States  seek  to  make  in  the  form  of  the  question. 

The  question  is  a  perfectly  plain  one: — 

"Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to 
the  treaty  coast  for  the  purpose  of  exercising  the  liberties  re- 
279  ferred  to  in  Article  1  of  the  treaty  of  1818  entitled  to  have  for 
those  vessels,  when  duly  authorized  by  the  United  States  in 
that  behalf,  the  commercial  privile^s  on  the  treaty  coasts  accorded 
by  agreement  or  otherwise  to  United  States  trading  vessels  gen- 
erally?" 

Are  they  entitled?  Well,  in  the  Argument  for  the  United  States, 
at  pp.  264  and  265,  it  is  sought  to  turn  this  question  round,  and  to 
ask  the  tribunal  to  say  that  there  is  nothing  in  the  treaty  disentitling 
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them.    I  read  from  p.  264,  under  the  heading  "  The  real  issue  in- 
volved " : — 

"  From  the  foregoing  consideration  and  analysis  of  the  positions 
taken  hj  the  United  States  and  Great  Britain  in  their  respective 
submissions  of  this  Question,  it  is  apparent  that  its  scope  and  meaning 
have  become  the  principal  subjects  of  controversy.  If  the  United 
States  were  to  adopt  the  construction  urged  by  Great  Britain,  either 
as  originally  presented  in  the  Case  or  as  modified  by  the  Counter 
Case,  the  Question  would  not  require  an  international  tribunal  to 
decide  it.  The  United  States  has  never  claimed,  as  suggested  by 
Great  Britain,  and  does  not  now  claim,  that  Article  I  of  the  treaty 
of  1818  conferred  general  commercial  privileges.  No  evidence  has 
been  laid  before  the  Tribunal,  which  directly  or  inferentially,  can  be 
construed  into  an  assertion  by  the  Government  of  the  United  States 
of  such  a  position,  which  would  remove  the  subject  from  the  field  of 
controversy.  It  is  unreasonable  to  presume  that  a  question,  based 
upon  such  premises,  would  have  been  presented  to  this  Tribunal. 

"  The  meaning  of  the  Question,  as  understood  by  the  United  States, 
raises  an  issue  as  to  whether  there  is  anything  in  the  treaty  of  1818, 
which  justifies  Great  Britain  in  discriminating  against  the  use,  by 
inhabitants  of  the  United  States,  of  the  same  vessel  for  trading  and 
for  fishing  purposes. 

"  This  is  the  real  issue  presented  by  Question  Seven ;  and  the  United 
States,  resting  upon  the  language  of  the  treaty  of  1818  and  upon  the 
nature  of  the  fishing  liberty  and  of  commercial  privileges,  repeats 
that  the  treaty  cannot  be  interpreted  as  meaning  that  the  inhabitants 
of  the  United  States  are  not  entitled  to  have  for  their  fishing  vessels, 
when  duly  authorized  in  that  behalf,  the  commercial  privUeges  ac- 
corded to  American  trading  vessels  generally;  that  the  exercise  of 
the  fishing  liberty  under  the  treaty  is  in  no  way  inconsistent  with 
the  exercise  of  commercial  privileges;  and  that  the  inhabitants  of 
the  United  States,  whose  vessels  are  permitted  to  trade,  are  not  de- 
barred from  using  the  same  vessels  in  the  exercise  of  their  treaty 
libei-ty  of  fishing." 

That  is  to  say,  the  question  being,  Are  they  entitled  to  commercial 
privileges,  the  United  States  now  seek  to  turn  the  question  round, 
and  ask  the  Tribunal  to  say  that  there  is  nothing  in  the  treaty  dis- 
entitling them.  I  submit  that  it  is  perfectly  impossible  to  treat  the 
question  in  that  way.  As  soon  as  it  is  admitted,  and  it  must  be 
admitted  by  the  United  States,  that  there  is  nothing  in  article  1 — 
on  p.  264  it  is  admitted  in  terms — that  article  1  of  the  treaty  of  1818 
does  not  confer  general  commercial  privileges,  there  is  an  end  of  the 
question.  The  commercial  privileges  to  be  granted  by  Great  Britain 
depend  upon  the  pleasure  of  Great  Britain,  unless  there  is  some  treaty 
binding  Great  Britain  to  grant  these  privileges;  and  no  such  treaty 
is  shown,  and  no  attempt  is  made  to  establish  any  obligation  on 
Great  Britain  to  grant  such  privileges  to  fishing-vessels.  It  rests 
with  Great  Britain  to  say  whether  such  commercial  privileges  shall 
or  shall  not  be  granted.    And  I  submit  that  the  question  whether  the 


ABGUMENT  OF  BIB  BOBEBT  FINLAY.  471 

treaty  disentitles  American  vessels  to  have  commercial  privileges  is 
not  the  question  put; — ^That  the  question  is  perfectly  futile,  and,  it 
being  admitted  that  the  treaty  confers  no  such  right,  and  there 
being  no  evidence  that  they  have  any  such  right  aliunde^  the  question 
must  be  answered  in  favour  of  Great  Britain. 

I  have  now,  Sir,  arrived  at  the  end  of  this  long  pilgrimage.  I  have 
only  to  express  to  the  Court  my  most  grateful  sense  of  the  patience 
with  which  they  have  listened  to  a  very  long  argument.  I  do  not 
apologise  for  the  length  of  the  argument,  because  the  length  of  that 
argument  was  an  unfortunate  necessity,  the  case'  being  one  of  such 
very  great  complexity,  and  there  being  so  many  documents  and 
facts,  it  was  necessary,  in  order  to  render  the  questions  intelligible, 
that  the  Court  should  be  to  some  extent  guided  in  detail  through  the 
labyrinth  of  all  those  volumes,  so  that  all  the  material  facts  might 
be  before  the  Court  for  the  purpose  of  dealing  with  the  questions 

I  shall  not  endeavour  to  summarise  my  contentions  with  regard 
either  to  the  general  historical  aspects  of  the  case,  or  to  the  particular 
questions.  I  have  endeavoured  to  do  that  as  I  went  along,  and  I  have 
only  now  to  say  that  I  leave  the  case  of  Great  Britain,  of  Canada, 
and  of  Newfoundland  with  the  utmost  confidence  in  the  hands  of  this 
Tribunal. 

The  PREsmENx:  The  meeting  is  adjourned  until  Monday  at  10 
o'clock. 

[Thereupon,  at  4.40  o'clock  p.  m.,  the  Tribunal  adjourned  until 
Monday,  the  20th  June,  1910,  at  10  o'clock  a.  m.] 
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The  Tribunal  met  at  10  o'clock  a.  m. 

The  President  :  Please,  Mr.  Turner,  begin  your  opening  argument 
for  the  United  States. 

ABGUMENT  BY  THE  HONOBABLE  OEOBGE  TTJBNEB  ON  BEHALP 

OF  THE  UNITED  STATES. 

Mr.  Turner:  Mr.  President  and  gentlemen  of  the  Tribunal:  In 
undertaking  to  perform  the  duty  which  has  been  devolved  on  me,  of 
opening  this  case  on  the  part  of  the  Government  of  the  United  States, 
I  would  not  have  the  Tribunal  imagine  that  I  am  insensible  to  the 
extreme  difficulties  of  the  undertaking ;  on  the  contrary,  I  am  deeply 
sensible  of  them,  and  of  the  poverty  of  powers  which  I  bring  to  bear 
to  the  task  of  overcoming  them.  The  case  presents  seven  separate  and 
distinct  questions,  each  dependent  on  its  own  peculiar  facts,  and  each 


472  NORTH  ATLANTIC  COAST  FISHERIES  ARBITRATION. 

surrounded  by  a  multitude  of  subsidiary  facts,  some  of  them  impor- 
tant, sonie  of  them  less  important,  and  some  of  them  not  important 
at  all ;  all  of  which,  however,  must  be  discussed  and  disposed  of  be- 
fore proceeding  to  draw  those  conclusions  which  the  basic  facts  and 
the  principles  of  public  law  applicable  thereto  would  seem  to  require. 
This  must  be  done  with  order  and  method,  with  persuasive  force  if 
possible,  and  with  such  fulness  as  to  inform  the  Tribunal,  and  to 
give  our  learned  friends  on  the  other  side  no  cause  to  complain  that 
they  have  been  left  in  the  dark  concerning  any  material  contention 
on  the  part  of  the  United  States. 

This  task  has  been  performed  on  the  part  of  Great  Britain  by 
learned  counsel,  my  distinguished  friend  Sir  Robert  Finlay,  who 
concluded  his  argument  at  the  last  adjournment;  and,  as  might  have 
been  expected  from  a  gentleman  of  his  eminence  in  the  profession, 
was  most  admirably  performed.  I  have  had  the  pleasure  of  listening 
to  him  before,  and  I  know  only  too  well  how  strong  and  forceful  and 
wise  and  adroit  and  acute  he  is  in  the  presentation  of  his  legal  argu- 
ments. His  forensic  efforts  are,  indeed,  the  admiration  of  all  who 
listen  to  them,  and  the  despair  of  all  whose  duty  it  is  to  combat  them. 
The  Tribunal  will  readily  understand  that  my  embarrassments  are 
not  lessened  by  being  compelled  to  follow  such  a  master  of  the  pro- 
fession, and  will,  I  am  sure,  extend  to  me  that  kindly  consideration 
which  I  now  crave  as  I  proceed  with  the  presentation  of  the  case  of 
the  United  States. 

I  must  be  i)ermitted  first  to  express  on  the  part  of  counsel  for  the 
United  States,  and  of  myself  individually,  concurrence  in  the  happy 
and  eloquent  words  with  which  the  President  of  this  Tribunal 
opened  its  sittings,  and  to  join  in  the  felicitations  in  which  he  in- 
dulged on  that  occasion,  in  virtue  of  this  submission  as  a  happy  augury 
for  the  continued  growth  among  nations  of  the  sentiment  in  favour  of 
the  pacific  settlement  of  international  disputes.  During  that  address 
the  honourable  President,  availing  himself  of  the  licence  which  tjie 
occasion  and  the  general  nature  of  his  remarks  amply  warranted, 
referred  to  the  questions  pending  in  this  Case  as  having  formed  the 
subject  of  diplomatic  correspondence  for  the  last  ninety  years,  thus 
carrying  the  controversy  back  to  the  very  inception  of  the  treaty 
of  1818. 

Learned  counsel,  in  opening  the  case  on  the  part  of  Great  Britain, 
permitted  himself  a  similar  licence  without,  I  venture  to  believe, 
quite  the  same  warrant,  in  view  of  his  relations  to  this  case  and  his 
intimate  knowledge  of  its  details;  and  he  remarked  that  the  ques- 
tions pending  in  this  case  had  been  at  issue  between  the  two  Govern- 
ments for  almost  a  century.  I  must,  with  all  due  respect,  take  issue 
with  learned  counsel  upon  that  statement.  I  do  not  believe  that  it 
will  be  found  borne  out  by  the  facts.    The  Government  of  the  United 
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States,  through  its  citizens,  had  exercised  its  rights  under  the  treaty 
of  1818  for  full  a  quarter  of  a  century,  in  every  relation  in  which 

the  matter  has  been  presented  to  this  Tribunal,  before  the  first 
281      question  was  raised  against  it  by  the  Government  of  Great 

Britain  involving  any  disputed  construction  of  the  treaty. 
Great  Britain  and  its  colonies  had  slept  on  the  treaty  for  another 
quarter  of  a  century  before  they  raised  the  next  question  involving 
any  disputed  construction  of  the  treaty  of  1818.  The  other  ques- 
tions, when  their  genealogy  is  traced,  will  all  be  found  to  be  of 
comparatively  recent  birth,  and  one  of  them  was  first  suggested  to 
the  United  States  at  the  time  of  the  formulation  of  the  special 
agreement  or  compromis  under  which  this  Tribunal  was  consti- 
tuted;  and  that,  in  the  face  of  a  constant  and  unbroken  practice  of 
ninety  years,  which  ought  to  have  been  sufficient — ^I  say  it  with  all 
due  respect  to  the  great  nation  which  is  here  in  opposition  to  the 
United  States — ^which  ought  to  have  been  sufficient  for  all  the  pur- 
poses of  national  good  faith  between  the  two  Governments,  without 
troubling  this  Tribunal  with  its  consideration;  and  which,  I  may 
add,  would  have  been  sufficient  for  the  purposes  of  Great  Britain 
but  for  a  colonial  insistence  which  she  was  unable  to  withstand. 

It  is  true,  however,  that  some  of  these  questions  have  been  pend- 
ing between  the  two  nations  for  a  very  long  time.  It  is  true  that 
they  have  given  rise  to  much  acrimony  between  the  two  nations, 
and  to  very  extensive  diplomatic  correspondence.  It  is  impossible 
to  read  the  correspondence  passing  between  the  two  Governments 
at  acute  stages  of  the  controversy  without  realizing  that  both  of 
them  have  felt  their  interests  deeply  involved,  and  that  both  of 
them  have  felt  themselves  firmly  intrenched  behind  well  recognised 
principles  of  international  law.  The  fact,  then,  that  they  have 
chosen  to  submit  their  differences  to  an  arbitral  Tribunal  instead  of 
cutting  the  tangled  knot  with  the  sword  as  was  the  custom  in  other 
days,  is  indeed  a  happy  augury,  as  the  honourable  President  of  the 
Tribunal  suggested,  for  the  continued  growth  of  the  sentiment  in 
favour  of  the  pacific  settlement  of  international  disputes — a  sen- 
timent toward  which  publicists  and  statesmen  and  philanthropists 
have  been  endeavouring  for  these  many  years,  and  happily  with 
marked  success,  to  turn  the  considerate  attention  of  mankind.  And 
it  may  be  said  of  the  two  great  nations  which  find  themselves  here 
face  to  face  before  this  Tribunal,  that  they  have  not  been  the  least 
of  the  nations  of  the  world  in  the  effort  to  promote  the  growth  and 
the  development  of  that  sentiment.  They  have  done  that  by  both 
precept  and  example;  and  the  fact  that  they  again  find  themselves 
pitted  against  each  other  before  an  arbitral  Tribunal,  thus  evidencing 
their  regard  for  the  peaceful  processes  of  the  law,  is  indeed  a  happy 
augury  for  the  future  peace  of  the  world,  and  for  the  permanence 
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of  this  International  Tribunal  established  by  the  common  agree- 
ment of  the  nations  of  the  world  at  this  city  of  The  Hague  to  foster 
and  conserve  that  so  essential  and  much  to  be  desired  result. 

Learned  counsel  for  Great  Britain,  in  his  opening  remarks,  depre- 
cated the  introduction  into  this  case  of  the  questions  of  international 
law  discussed  in  the  written  Argument  of  the  United  States,  on 
the  ground  that  the  interests  of  the  nations  of  the  world  were  bound 
up  in  those  questions  to  a  very  remarkable  extent;  and  he  left  it 
to  be  deduced,  although  he  carefully  refrained  from  drawing  the 
deduction  himself,  that  the  Tribunal  ought  not  to  enter  upon  the 
consideration  of  those  questions  if,  by  some  alternative  process,  it 
could  reach  a  decision  of  the  cause  without  considering  and  passing 
on  them.  I  wish,  at  the  outset,  to  express  my  dissent  from  the  view 
of  the  functions  of  this  Tribunal  indicated  and  implied  by  the 
remarks  to  which  I  have  referred. 

I  confidently  assume  that  the  Tribunal  will  not  travel  outside  the 
submission  in  this  Case  for  the  purpose  of  making  some  abstract 
declaration  upon  questions  of  international  law.  But  when  it  finds 
questions  of  international  law  in  the  case,  and  necessary  to  be  passed 
on  in  the  determination  of  the  contentions  of  the  respective  parties,  I 
assume  with  equal  confidence  that  it  will  deal  with  those  questions  as 
any  other  court  or  any  other  tribunal  would  deal  with  them,  and 
wholly  without  reference  to  the  extraneous  considerations  suggested 
by  the  learned  counsel.  Nothing  was  farther  from  the  contemplation 
of  the  United  States,  or  is  farther  from  the  contemplation  of  counsel 
for  the  United  States,  than  that  this  Tribunal  will  consider  that  it  is 
invested  with  any  sort  of  diplomatic  functions  which  ought  to  prevent 
it  from  considering  any  question  of  law  properly  submitted  to  it  by 
either  one  of  the  litigants  in  this  case,  or  which  might  permit  the 
interest  of  any  Government  or  of  all  the  Governments  in  the  world,  if 
you  please,  to  have  any  influence  on  the  decision  which  the  Tribunal 
shall  reach  upon  the  concrete  questions  submitted  to  it.  In  the  view 
of  the  United  States,  this  Tribunal  is  invested  with  as  much  power  as 
any  court  or  tribunal  of  any  country  in  the  world,  in  the  application 
of  the  law  and  the  facts  to  the  questions  which  have  been  submitted  to 
h  for  determination;  and  the  United  States,  and  counsel  for  the 
United  States,  do  not  permit  themselves  to  doubt  that  the 
282.  Tribunal  will  loyally  and  impartially  exercise  when  necessary 
all  the  power  and  authority  with  which  it  is  invested. 

Nor,  in  the  view  of  counsel  for  the  United  States,  is  there  any 
ground  for  the  painful  impression  which  seemed  to  pervade  the  mind 
of  learned  counsel  that  grave  results  might  follow  if  the  Tribunal 
permitted  itself  to  consider  and  pass  upon  difficult  questions  of  inter- 
national law.    There  is  no  principle  of  res  adjudicata  or  stare  decisis 
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which  would  make  the  determination  of  the  Tribunal  in  this  case 
binding  upon  any  nation  of  the  world  except  the  two  particular 
nations  which  have  submitted  themselves  to  the  jurisdiction  of  the 
Tribunal.  Nor  is  there  any  principle  of  res  ctdjudicata  which  would 
make  any  determination  reached  by  the  Tribunal  binding  upon  the 
two  particular  nations  interested,  except  as  to  the  very  subject  matter 
contained  in  the  submission. 

The  decision  of  this  Tribunal  will  undoubtedly  be  of  great  value 
in  the  process  of  the  formation  of  the  future  international  law  of 
the  world.  That,  as  I  understand  it,  was  one  of  the  advantages,  one 
of  the  beneficent  advantages,  which  was  expected  to  accrue  from  the 
establishment  of  a  Permanent  Court  of  International  Arbitration; 
not  that  it  would  give  law  to  the  world,  but  that  its.  precepts  and 
maxims  laid  down  in  the  determination  of  individual  cases  would,  by 
their  justice  and  moderation,  and  their  conformity  to  correct  prin- 
ciples, approve  themselves  to  the  world,  and  gradually,  when  they 
had  been  sufficiently  repeated,  and  when  the  world  had  come  to 
understand  and  to  accept  them  that  they  would  by  common  consent 
form  and  become  part  of  the  settled  law  of  nations. 

But,  Mr.  President,  whatever  may  be  the  view  about  that,  I  do  not 
see  any  escape  from  the  consideration  by  this  Tribunal  of  the  par- 
ticular questions  of  international  law  which  the  United  States  has 
submitted  to  the  Tribunal  in  its  written  Argument;  and  the  affecta- 
tion of  surprise,  not  unmixed  with  reproof,  with  which  the  learned 
counsel  adverted  to  this  feature  of  the  Case  of  the  United  States,  is 
a  little  amazing  in  view  of  the  direct  issue  upon  these  questions 
raised  by  the  two  Governments,  not  only  in  their  diplomatic  corre- 
spondence, but  in  the  official  documents  presented  in  this  very  case 
to  this  Tribunal. 

I  shall  not  go  back  to  the  very  splendid  and  very  able  and  candid 
discussion  between  Mr.  Evarts  and  Lord  Salisbury,  in  1878,  in  which 
the  question  as  to  whether  the  treaty  of  1818  did  or  did  not  limit  the 
sovereignty  of  Great  Britain  to  legislate  witli  reference  to  these  fish- 
eries as  she  pleased,  was  raised  and  settled,  nor  shall  I  even  go  back 
to  the  correspondence  of  a  later  date  between  Mr.  Root  and  Sir 
Edward  Grey  upon  that  subject.  All  that  I  need  to  do  is  to  refer 
to  the  British  Case  and  the  British  Argument  to  show  how  squarely 
the  contentions  of  the  two  Governments  cross  each  other  upon  the 
propositions  of  international  law  that  are  presented  by  the  United 
States,  and  how  necessary  it  was  to  have  some  presentation  of  them 
in  this  case,  and  how  necessary  it  is  to  have  some  decision  upon  them 
by  the  Tribunal  in  this  case. 

I  will  first  refer  to  the  British  Case  to  show  how  directly  this 
matter  was  within  the  apprehension  of  the  British  Government  when 
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it  prepared  its  Case  for  salnnission  to  the  TribunaL  The  statement 
of  the  contentions  of  the  two  Governments  is  found  in  the  British 
Case  at  pp.  21  to  91 : — 

"  The  question " 

that  is,  the  question  of  limitation  upon  the  powers  of  Great  Britain 
in  the  matter  of  these  fisheries — 

"  is  now  directly  raised  for  decision.  The  doctrine  has  been  re- 
formulated on  behalf  of  the  United  States,  in  the  despatch  from  Mr. 
Root  to  the  United  States  Ambassador  in  London  of  the  30th  June, 

1906 For  the  present  purpose  it  is  sufficient  to  call  attention  to 

the  following  passages : — 
" '  The  Government  of  the  United  States ' " 

quoting  from  Mr.  Root — 

" '  fails  to  find  in  the  treaty  any  grant  of  right  to  the  makers  of 
colonial  law  to  interfere  at  all,  whether  reasonably  or  unreasonably, 
with  the  exercise  of  the  American  rights  of  fishery,  or  any  right  to 
determine  what  would  be  a  reasonable  interference  with  the  exercise 

of  that  American  right  if  there  could  be  any  interference 

" '  The  treaty  of  1818  either  declared  or  granted  a  perpetual  right 
to  the  inhabitants  of  the  United  States,  which  is  beyond  the 
283  sovereign  power  of  England  to  destroy  or  change.  It  is  con- 
ceded that  this  right  is,  and  for  ever  must  be,  superior  to  any 
inconsistent  exercise  of  sovereignty  within  that  territory.  The  ex- 
istence of  this  right  is  a  qualification  of  British  sovereignty  within 
that  territory.  The  limits  of  the  right  are  not  to  be  tested  by  refer- 
ring to  the  general  jurisdictional  powers  of  Great  Britain  in  that 
territory,  but  the  limits  of  those  powers  are  to  be  tested  by  reference 
to  the  right  as  defined  in  the  instrument  creating  or  declaring  it.' " 

The  argument  is  pursued  at  still  greater  length  in  this  reproduction 
of  Mr.  Root's  letter,  but  I  shall  not  read  the  letter  to  its  conclusion 
because  learned  counsel  for  Great  Britain  has  already  done  that. 

Then,  on  p.  23,  Great  Britain  formulates  her  own  position  on  the 
question  whether  the  treaty  of  1818  constituted  any  limitation  on  her 
sovereignty,  and  she  formulates  it  in  eleven  different  forms.  Read- 
ing from  p.  23 : — 

"  Contentions  of  His  Majesty^a  Government. 

"  The  position  assumed  by  His  Majesty's  Government  is  generally 
indicated  by  the  following  propositions: — 

"  1.  His  Majesty  has  sovereign  power  over  the  territory  in  ques- 
tion. 

"  2.  The  exclusive  right  to  legislate  with  regard  to  the  conduct  of 
the  fisheries  in  the  territory  in  question  resides  with  the  British  and 
Colonial  legislatures. 

"  3.  The  United  States  has  no  share  in  such  sovereignty. 

"  4.  The  treaty  of  1818  did  not  transfer  or  abandon  the  complete 
sovereignty  of  Great  Britain  over  the  treaty  waters  and  territory  in 
question* 
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"  5.  The  sovereignty  of  Great  Britain  existed  independently  of  the 
treaty  altogether.    It  is  in  no  way  dependent  upon  the  treaty. 

"  6.  Subjection  to  British  legislative  control  was  inherent  in,  and 
formed  an  essential  part  of,  the  very  subject-matter  of  the  treaty — 
the  taking  of  fish  in  British  waters. 

"  7.  The  effect  of  the  treaty  stipulation  was  to  confer  upon  in- 
habitants of  the  United  States  a  liberty  to  participate  in  this  subject- 
matter,  with  its  necessary  subjection  to  legislative  control." 

I  do  not  need  to  read  all  of  the  eleven  contentions  thus  formulated 
by  Great  Britain  to  show  that  the  question  of  her  sovereign  power  in 
these  waters,  in  the  matter  of  the  regulation  and  Control  of  the  fish- 
eries, was  distinctly  and  explicitly  in  the  mind  of  that  Government, 
and  that  it  was  absolutely  necessary  to  present  the  subject  to  this 
Tribunal  if  the  rights  of  the  two  Governments  were  to  receive  any 
definition  by  the  Tribunal  which  would  be  final  and  conclusive,  and 
of  any  value  in  regulating  the  future  conduct  of  the  two  Govern- 
ments. 

The  opposition  between  the  two  positions  is  very  shortly  stated  in 
the  British  written  Argument  at  pp.  4  and  5.  Reading  from  the  last 
paragraph  on  p.  4 : — 

"His  Majesty's  Government  contends  that  effective  authority  to 
make  reasonable  and  necessary  regulations  to  be  observed  by  Doth 
British  and  United  States  fishermen  in  the  waters  and  upon  the  land 
affected  by  the  Treaty  of  1818  exists;  and  that  such  authority  is 
vested  in  the  Power  in  whom  the  sovereignty  over  the  waters  and 
shores  is  vested,  that  is,  in  Great  Britain.  In  the  view  of  His 
Majesty's  Government  the  Treaty  imposes  no  limitation  whatever 
on  British  sovereignty,  although  an  undertaking  by  Great  Britain  is 
implied  not  to  exercise  that  sovereignty  in  such  a  way  as  to  nullify 
the  liberty  of  fishing  conferred  by  it,  or  to  discriminate  unfairly 
against  American  fishermen.  Great  Britain  holds  that  British  legis- 
lation is  binding  on  all  persons  within  this  British  jurisdiction,  and 
that  if  objection  is  to  be  taken  to  it  on  the  ground  that  it  uiitairly, 
affects  privileges  panted  by  the  Treaty,  that  must  be  done  by  diplo- 
matic representation.  The  le^lation  remains  valid  until  repeated 
or  modified  by  Great  Britain.''^ 

Now  comes  the  statement  of  the  opposite  contention  on  the  part 
of  the  United  States : — 

"  The  United  States  Government,  on  the  other  hand,  contends  that 
the  treaty  has  imposed  a  direct  limitation  on  the  sovereignty  of  Great 
Britain  so  far  as  American  fishermen  are  concerned,  and  that  no 
regulations  binding  on  them  can  be  made  without  the  assent  of  the 
United  States." 

How  was  it  expected  by  our  learned  friends  that  this  issue  thus 
squarely  raised  between  the  two  Governments  was  to  be  presented ;  and 
how  was  it  expected  that  the  issue  thus  raised  was  to  be  determined  by 
this  Tribunal  ?  Did  they  expect  the  United  States  to  come  here  and 
rest  its  contention  on  this  issue  on  a  mere  assertion,  as  Great  Britain 
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has  rested  its  contention  on  that  issue,  thus  making  the  United 
284  States  say  to  Great  Britain,  we  affirm  that  your  sovereignty  is 
limited  by  the  treaty  of  1818,  and  leaving  Great  Britain  to 
say  simply  as  she  has  said  in  her  Case  and  in  her  written  Argument, 
we  affirm  that  that  sovereignty  is  not  limited?  And  if  the  United 
States  had  contented  itself  by  taking  that  course,  how  was  this 
Tribunal  expected  to  determine  the  very  grave  issue  presented  to  it 
by  the  two  Governments,  without  resorting  to  the  practice  of  nations, 
and  to  the  books  written  by  the  publicists  of  the  world?  It  seems 
manifest  that  when  the  United  States  undertook  to  present  the  ques- 
tion to  the  Tribunal  on  reason  and  authority,  it  was  pursuing  the 
very  natural  and  necessary  course  for  it  to  pursue,  and  the  only 
course  which  would  enable  it  to  be  of  any  value  to  the  Tribunal. 

Now,  Mr.  President,  the  same  thing  may  be  said  about  the  propo- 
sitions of  international  law  presented  in  the  Case  and  in  the  Argu- 
ment of  the  United  States  as  bearing  on  Question  5.  Of  course  this 
Tribunal  can  avoid  a  determination  of  the  question  of  international 
law  submitted  by  the  United  States  in  connection  with  Question  5, 
if  it  shall  accept  the  position  of  Great  Britain  that  ^'  a  bay  is  a  bay, 
and  that  is  all  there  is  to  be  said  about  it."  But,  if  the  Tribunal 
shall  consider,  as  the  United  States  insists  that  the  facts  in  this  Case 
when  properly  understood  will  compel  it  to  consider,  that  the  parties 
spoke  in  the  clause  of  the  treaty  of  1818  relating  to  bays,  about 
"bays"  in  a  limited  sense,  and  that  when  they  spoke  about  these 
"  bays,"  they  did  not  mean  "  bays "  in  a  geographical  sense,  but 
"  bays  "  in  the  legal  sense  of  bays  which  properly  formed  a  part  of 
the  dominions  of  His  Britannic  Majesty  in  North  America;  then  how 
can  the  Tribunal  possibly  determine  what  were  the  "  bays  "  of  His 
Majesty's  dominions  in  North  America  in  1818,  without  looking  into 
the  state  of  the  international  law  at  that  period  in  the  history  of 
the  world?  In  that  case  how  can  the  Tribunal  find  in  any  other 
manner  the  particular  character  of  bays  which  the  parties  had  in 
mind,  and  of  which  they  spoke  in  the  renimciatory  clause  of  the 
treaty  ? 

There  are  two  alternative  courses  to  avoid  the  question  of  inter- 
national law  which  the  Tribunal  might  take,  besides  that  one  first 
suggested,  and  they  are: — 

First,  to  sustain  the  contention  of  the  United  States  that,  without 
reference  to  the  question  of  what  were  territorial  bays,  the  parties  in 
their  correspondence  preceding  the  treaty  of  1818  had  so  clearly 
defined  as  between  themselves  the  character  of  bays  had  in  mind  by 
them,  that  the  Tribimal  ought  to  apply  that  understanding  in 
deciding  Question  5. 

The  other  alternative  is,  that  the  Tribunal  may  look  at  and  decide 
the  question  on  the  history  of  the  treatment  of  this  question  of  bays. 
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It  will  find,  that  while  Great  Britain,  as  a  mere  matter  of  diplomatic 
fence,  has  maintained  its  position  on  the  question  of  bays,  intermit- 
tently and  spasmodically,  since  it  was  first  raised  in  1845,  yet,  that  it 
has  never,  from  the  first  inception  of  the  question  down  to  the  present 
time,  undertaken  to  apply  in  practice  the  doctrine  on  which  that 
position  is  founded;  never,  during  all  that  time,  except  in  the  case 
of  the  "  Washington,"  and  in  the  case  of  the  "Argus,"  which  were 
seized  in  1842,  by  Xova  Scotia,  for  the  purpose  of  making  a  test  case, 
in  both  of  which  cases  an  International  Tribunal  pronounced  against 
Great  Britain ;  never,  except  in  the  case  of  those  two  particular  ves- 
sels, as  the  Tribunal  will  find  when  it  goes  through  the  Appendices  in 
this  Case  and  reads  them  intelligently  and  understandingly,  never 
has  that  Government,  although  it  has  maintained  the  contention  as  a 
matter  of  theory,  undertaken  to  put  it  into  practice  against  the  fish- 
ing vessels  of  the  United  States.  And  the  United  States  believes  that 
that  constitutes  a  course  of  conduct  in  practical  exposition  of  the 
meaning  of  the  treaty,  which  ought  to  be  binding  on  the  Government 
of  Great  Britain. 

But,  it  is  only  by  adopting  one  or  the  other  of  these  alternative 
positions,  either  the  position  of  Great  Britain,  that  a  "  bay  "  must  be 
considered  as  a  "  bay "  within  the  meaning  of  the  treaty  of  1818, 
whatever  may  be  its  form,  whatever  may  be  its  size,  whatever  may  be 
its  conformation,  or  the  other  alternative,  one  or  the  other  of  the  two 
positions  put  forward  by  the  United  States,  that  there  was  a  distinct 
understanding  between  the  two  Governments  as  to  the  character  of 
bays  which  they  had  in  mind,  or  that  Great  Britain,  by  the  course  of 
conduct  she  has  pursued,  has  laid  down  clearly  for  this  Tribunal  the 
rule  which  it  ought  to  follow  in  deciding  the  question — it  is  only,  I 
say,  by  adopting  one  or  other  of  these  alternative  positions,  that  the 
Tribunal  can  escape  the  duty  of  going  into  a  consideration  of  this 
question,  the  question  of  what  the  international  law  of  the  world  was 
in  1818  upon  the  subject  of  territorial  sovereignty  over  bays  of  the 
various  sizes,  shapes,  and  forms  presented  by  the  geographical  waters 

of  the  world. 
285  Mr.  President,  I  shall  not  follow,  and  I  say  this  with  the 

very  greatest  respect  for  the  learned  counsel  who  opened  this 
case  on  the  part  of  Great  Britain,  and  for  whose  ability  I  have  the 
highest  admiration,  the  discursive  course  of  argument  and  of  con- 
sideration of  historical  facts,  which  he  permitted  to  himself  during 
the  first  four  days  of  his  argument  to  this  Tribunal.  I  can  see  no 
value  in  sweeping  the  waters  of  this  Case  with  a  drag  net,  and  bring- 
ing up  from  their  depths  everything  which  they  contain,  good,  bad, 
and  indifferent,  including  the  prehistoric  fossil  remains,  and  dumping 
them  into  the  lap  of  this  Tribunal,  an  undigested  and  undigestible 
mass.    I  do  not,  of  course,  question  the  right  of  the  learned  counsel 
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to  pursue  any  line  of  argument  which  seems  best  to  him,  nor  do  I 
question  the  wisdom  of  the  line  of  argument  which  he  has  actually 
pursued.  No  one  knows  his  case  better  than  that  gentleman,  or  is 
better  able  to  mark  out  with  wisdom,  and  to  follow  with  precision 
when  marked  out,  the  particular  line  of  argument  which  the  necessi- 
ties and  exigencies  of  his  case  requires.  The  case  of  the  United 
States  requires  nothing  but  plain,  straightforward,  and  ingenuous 
treatment,  and  having  no  skill  or  ability  in  any  other  method  of 
presentation,  and  very  little  in  that  I  fear,  I  shall  endeavour  to  go  to 
the  heart  of  the  questions  submitted  to  this  Tribunal,  and  to  confine 
my  remarks  to  the  very  substance,  as  far  as  it  is  possible,  of  the 
issues  which  are  presented  by  those  questions. 

I  must  be  permitted,  however,  to  follow  learned  counsel  to  a  limited 
extent  in  the  incursions  into  the  past  which  he  permitted  to  himself 
during  the  course  of  his  argument.  The  first  matter  I  will  remark 
upon  is  the  very  extended  discussion  which  he  indulged  in  concern- 
ing the  contention  of  early  statesmen  of  the  United  States  that  the 
essential  nature  and  character  of  the  treaty  of  1783  and  tlie  circum- 
stances antedating  and  attending  its  making,  constituted  that  treaty 
a  partition  of  sovereignty,  dominion,  and  empire  between  the  two 
then  dissevered  parts  of  the  former  united  British  empire,  and  that 
the  fisheries  formed  a  part  of  the  subject  matter  of  the  partition. 

Learned  counsel  finds  an  insuperable  obstacle  to  the  validity  of 
the  position  maintained  by  the  early  statesmen  of  the  United  States 
concerning  the  partition  of  the  fisheries,  in  the  fact  that  the  negotia- 
tors of  the  treaty  of  1783  on  the  part  of  the  colonies,  insisted  on 
having  recognition  of  the  independence  of  the  colonies  before  pro- 
ceeding to  consider  any  of  the  other  terms  of  the  definite  treaty  of 
peace,  including  the  terms  upon  which  the  ownership  of  the  lands 
and  properties  of  the  British  Empire  should  be  divided  between  the 
two  countries.    I  see  no  insuperable  difficulty  in  that. 

Learned  counsel  thinks  the  two  peoples  then  met  and  negotiated  as 
independent  nations,  and  that  the  United  States  must  be  considered, 
in  legal  contemplation,  as  an  independent  nation  negotiating  with 
another  for  the  acquirement  of  a  new  grant.  I  do  not  think  that  fol- 
lows at  all.  I  do  not  think  it  necessarily  follows  within  the  contem- 
plation of  the  law.  I  believe  that  the  doctrine  of  "  relation  "  is  one 
which  is  found  in  the  civil  law,  although  I  speak  about  that  with  a 
great  deal  of  reserve,  because  it  is  only  very  lately  that  I  have  made 
any  considerable  incursions  into  the  domain  of  the  civil  law.  But,  how- 
ever that  may  be,  it  is  an  accepted  doctrine  of  the  system  of  equity 
jurisprudence,  both  of  Great  Britain  and  of  the  United  States,  which 
system  is  supposed  to  have  been  drawn  from  the  civil  law,  that  under 
this  doctrine  of  relation,  when  one  fact  occurs  which,  for  its  force  and 
validity,  is  dependent  upon  some  fact  which  occurred  before  it — then 
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on  this  doctrine  of  relation  the  latter  fact  will  be  referred  back  to 
and  supposed  to  have  taken  place  contemporaneously  with  the  per- 
formance of  the  first  act.  Now,  the  Commissioners  manifestly  pro- 
ceeded on  that  theory  in  the  negotiation  of  the  treaty  of  1783.  It  is 
true  that  the  United  States  insisted  on  being  dealt  with  in  that  nego- 
tiation as  an  independent  nation,  but  it  is  equally  true  that  every  one 
of  the  territories  and  rights  and  properties  which  necessarily  fol- 
lowed upon  the  acknowledgment  of  that  status  was  left  to  be  deter- 
mined after  the  formal  recognition  of  the  Independence  of  the  United 
States.  You  might  just  as  well  say  that  the  United  States  could  not 
acquire,  upon  the  theory  of  partition,  right  and  power  and  sover- 
eignty to  its  own  territories,  because  those  territories  were  not  de- 
limited and  agreed  upon  until  after  Great  Britain  had  recognised  the 
Independence  of  the  United  States. 

The  United  States  made  a  claim,  after  its  independence  had  been 
recognised  when  the  two  peoples  were  negotiating  through  their 
Commissioners  concerning  the  partition  of  the  Empire,  the  terri- 
tories and  the  other  rights  and  interests  of  the  two  nations  in  the 
Western  Hemisphere — they  made  a  claim  for  all  of  Canada, 
286  Nova  Scotia  and  Quebec — if  that  claim  had  been  yielded  to, 
and  the  history  which  we  now  have  disclosed  in  this  Case 
indicates  that  it  probably  would  have  been  yielded  to  if  the  United 
States  had  insisted  on  it  with  sufficient  vigour,  the  United  States 
would  have  acquired  all  of  these  territories,  including  the  fisheries 
upon  their  coasts,  upon  this  very  doctrine  of  partition  which  learned 
counsel  says  cannot  be  maintained  because  the  Independence  of  the 
United  States  was  first  recognised.  If  the  United  States,  by  parti- 
tion, could  have  acquired  the  entire  territories  upon  which  the  fish- 
eries were  situated,  and  thereby  have  acquired  the  fisheries  them- 
selves, what  is  the  difficulty  of  considering,  when  they  yielded  their 
demand  for  the  territories,  but  persisted  in  and  secured  their  demand 
for  the  fisheries  that  the  fisheries  came  to  them  on  the  very  same 
identical  principle  that  both  the  fisheries  and  the  territories  would 
have  come  to  them,  if  they  had  persisted  in  their  demand  for  the 
territories  ? 

Learned  counsel  goes  back  to  the  Secret  Journals  of  the  Conti- 
nental Congress  during  the  progress  of  the  war  of  the  Revolution 
for  the  purpose  of  showing  the  extreme  modesty  of  the  demands  of 
the  colonies  at  that  time,  and  for  the  purpose  of  negativing  the  idea 
that  in  1783  they  were  insisting  upon  any  such  thing  as  an  equal 
right  to  parti(*ipation  in  the  fislieries  as  a  part  of  the  national  pos- 
sessions to  be  conceded  and  secured  to  them  by  the  treat}^  of  peace. 
He  read  from  the  proceedings  of  the  Continental  Congress,  occurring 
in  1779,  with  which  the  Tribunal  is  familiar,  and  which  I  shall  not 
follow  learned  counsel  by  reading  again.    But  the  want  of  bearing  of 
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those  proceedings  upon  what  occurred  three  years  later  in  the  n^oti- 
ation  of  the  treaty  of  1783  at  Paris  is  very  obvious  when  the  situation 
of  the  two  countries  at  the  two  periods  of  time  is  considered. 

In  1779  the  colonies  were  struggling  for  their  independence  against 
a  great  and  powerful  nation,  powerful  on  the  land  and  powerful  on 
the  sea.  They  had  had  no  considerable  successes  in  their  war,  but 
their  forces  had  been  driven  from  place  to  place  by  the  successful  and 
victorious  British  armies.  The  patriots  of  the  colonies  were  not 
prepared  at  that  time  to  insist  upon  anything  as  an  ultimatum  except 
independence,  for  w^hich  they  had  pledged  their  lives,  their  fortunes, 
and  their  sacred  honour  in  the  declaration  of  independence  put 
forth  to  the  world  in  1776.  The  situation  was  wonderfully  changed 
when  the  negotiators  met  to  fix  the  preliminary  treaty  of  peace  at 
Paris  in  1782.  The  United  States,  or  the  colonies  as  they  were  then 
called,  were  not  standing  alone  in  their  contest  against  this  great 
martial  nation.  They  had  been  joined  by  another  great  martial 
nation,  as  strong  at  least  upon  land,  if  not  upon  the  sea,  as  Great 
Britain  was  herself;  and  they  themselves  had  had  very  considerable 
successes  in  their  own  war  carried  on  against  the  British  forces  on 
the  continent  of  America.  Burgoyne  had  surrendered  an  entire  Brit- 
ish army  at  Saratoga,  and  Cornwallis  had  surrendered  another  entire 
British  army  to  the  allied  forces  at  Yorktown  under  Washington, 
only  a  short  time  before  the  meeting  in  Paris  of  the  negotiators  of  the 
treatv  of  1783.  The  forces  of  Great  Britain  had  been  driven  from 
point  to  point,  and  at  the  moment  of  the  negotiation  of  that  treaty, 
were  confined  within  the  limits  of  the  city  of  New  York,  exi>ecting 
to  be  attacked  there  at  any  moment  and  driven  out  by  the  victorious 
forces  of  France  and  the  colonies. 

Lord  Shelbume,  who  was  Colonial  Secretary  at  the  time  the  nego- 
tiations for  the  treaty  of  peace  were  entered  upon  in  1782,  and  who 
was  the  Minister  of  Great  Britain  for  Foreign  Affairs  when  the 
definitive  treaty  of  peace  was  signed  in  1783,  thus  stated  to  the 
British  Parliament  the  exigencies  under  which  the  British  Govern- 
ment was  suffering  at  the  time  he  signed  the  peace  in  1783,  British 
Counter-Case  Appendix,  p.  123. 

"  Let  me,  before  I  conclude,  call  to  your  Lordships'  minds  the 
general  state  of  this  country,  at  the  period  in  which  the  pacific 
negotiations  were  set  on  foot.  Were  we  not  at  the  extremity  of 
distress?  Did  not  the  boldest  of  us  cry  out  for  peace?  Was  not 
the  object  of  the  war  accomplished?  Was  not  the  independence  of 
America  solemnly  recognised  by  Parliament?  Could  that  inde- 
pendence be  afterwards  made  a  stipulation  for  the  restoration  of 
tranquillity?  On  an  entire  view  of  our  affairs  at  that  time,  is  there 
any  honest,  sensible  man  in  the  kingdom  that  will  not  say  the  power- 
ful confederacy  with  whom  we  had  then  to  contend  had  the  most 
decided  superiority  over  us  ?  Had  we  scarce  one  taxable  article  that 
was  not  already  taxed  to  the  utmost  extent?    Were  we  not  197  mil- 
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lions  in  debt?  and  had  we  not  the  enonnous  sum  of  25  millions 
unfunded  ?  Our  navy  bills  bearing  an  enormous  discoimt ;  our  public 
credit  beginning  to  totter;  our  resources  confessedly  at  an  ena;  our 
commerce  day  by  day  becoming  worse;  our  army  reduced,  and  in 
want  of  30,000  men  to  make  up  its  establishments;  our  navy,  which 
has  been  made  so  much  the  boast  of  some  men,  in  such  a  condition, 
that  the  noble  Viscount,  now  at  the  head  of  the  profession,  in  giving  a 
description  of  it,  strove  to  conceal  its  weakness  by  speaking  low, 
as  if  he  wished  to  keep  it  from  going  abroad  into  the  world.  But  in 
such  a  day  ds  this  it  must  be  told — your  Lordships  must  be  told 
287  what  were  the  diflSculties  which  the  King's  Ministers  had  to  en- 
counter in  the  course  of  the  last  campaign.  Your  Lordships 
must  be  told  how  many  sleepless  nights  I  have  spent — ^how  many 
weary  hours  of  watching  and  distress.  AVhat  have  been  my  anxieties 
for  New  York !  What  have  I  suiTei'ed  from  the  apprehension  of  an 
attack  on  that  garrison,  which,  if  attacked,  must  have  fallen !  What 
have  I  suffered  from  the  apprehension  of  an  attack  on  Nova  Scotia  or 
Newfoundland !  The  folly,  or  the  want  of  enterprise  of  our  enemies, 
alone  protected  those  places;  for,  had  they  gone  there  instead  of 
Hudson's  Bay,  they  must  have  fallen.  What  have  I  suffered  for  the 
West  Indies,  where,  with  all  our  superiority  of  navy,  we  were  not 
able  to  undertake  one  active  or  offensive  measure  for  want  of  troops; 
and  where,  if  an  attack  had  been  made  where  it  was  meditated, — we 
were  liable  to  lose  our  most  valuable  possessions !  How  many  sleep- 
less nights  have  I  not  suffered  for  our  possessions  in  the  East  Indies, 
where  our  distresses  were  undescribable !  How  many  sleepless  nights 
did  I  not  suffer  on  account  of  our  campaign  in  Europe,  where,  with 
all  our  boasted  navy,  we  had  only  one  fleet  with  which  to  accomplish 
various  objects !  That  navy,  the  noble  Viscount  was  fair  to  own,  was 
well  conducted.  Its  detachment  to  the  North  Seas,  to  intimidate  the 
Dutch,  was  a  happy  and  a  seasonable  stroke ;  but  the  salvation  of  the 
Baltic  Fleet  was  not  at  all  to  be  ascribed  to  ability;  accident  con- 
tributed to  that  event;  accident  contributed  to  more  than  one  article 
of  our  naval  triumphs.  How  many  of  our  ships  were  unclean  ?  The 
noble  Viscount  has  told  us  the  case  of  the  fleet  with  which  he  was 
sent  to  the  relief  of  Gibraltar.  He  could  hardly  venture  to  swim 
home  in  the  Victory." 

The  Tribunal  can  see,  in  the  light  of  all  this,  the  situation  of  the 
respective  countries  when  their  Commissioners  met  in  Paris  in  the 
fall  of  1782  to  negotiate  the  treaty  of  peace,  which  was  also  to  be  a 
treaty  of  partition  between  them,  and  can  take  the  instructions  to 
the  Commissioners,  given  by  the  Continental  Congress  in  1779,  flexi- 
ble as  they  were — as  the  Tribunal  will  remember  there  was  only  one 
thing  upon  which  they  were  not  to  yield  and  that  was  the  bank 
fisheries — they  were  instructed  to  secure  the  right  to  the  fisheries  upon 
the  coasts  at  a  distance  not  to  exceed  3  marine  miles  from  the  coast, 
and  as  much  nearer  in  the  Gulf  of  St.  Lawrence  as  they  could  possi- 
bly secure — and  appreciate  the  use  made  by  the  Commissioners  of 
these  instructions.  Benjamin  Franklin,  John  Adams,  John  Jay  and 
Mr.  Laurens,  four  of  the  great  men  of  the  American  revolution,  were 
in  Paris  negotiating  the  treaty  of  peace  with  Great  Britain,  and  it 
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is  the  view  that  they  took,  it  is  the  things  that  they  insisted  upon 
there  in  view  of  the  situation  then  existing  between  the  two  countries, 
which  constitutes  the  material  that  this  Tribunal  must  look  to  for  the 
purpose  of  finding  the  basis  upon  which  the  treaty  of  peace  of  1783 
was  concluded  between  the  two  countries.  Now,  what  boots  it  to  talk 
about  the  resolves  and  debates  of  the  Continental  Congress  in  1779, 
three  years  before  this  treaty  was  made,  with  an  entirely  different 
situation  existing  between  the  two  countries,  as  forming  any  criterion 
whatever  bv  which  to  measure  the  demands  of  the  American  colonies 
in  their  dealings  with  the  British  Government  at  the  later  period? 

John  Adams  has  explained  the  principles  upon  which  the  definitive 
treaty  of  peace  was  concluded  in  two  letters  written  contempora- 
neously with  the  first  discussion  of  the  question  concerning  the  par- 
tition theory,  and  I  bring  the  evidence  of  Mr.  Adams — then  living 
in  hale  and  hearty  old  age,  enjoying  the  honours  to  which  his  services 
to  his  country  had  entitled  him  through  that  happy  and  honourable 
old  age,  and  in  possession  of  all  his  faculties — to  the  attention  of  the 
Tribunal  as  establishing  that  the  fisheries  were  included  as  a  part 
of  the  partition  effected  by  the  treaty  of  peace  concluded  between  the 
two  countries. 

The  President  :  Would  you  permit  me  a  word  ?  Was  not  the  view 
which  you  have  stated  the  United  States  held  in  1779  repeated  and 
upheld  in  1782?  In  the  Appendix  to  the  British  Counter-Case  there 
is,  on  pp.  28  and  29,  an  extract  from  a  Report  of  a  Committee  of 
Congress,  dated  the  8th  January,  1782,  in  which  they  say  that  they 
consider  the  open  sea  only  that  beyond  3  leagues  of  the  shores. 

Mr.  Turner  :  Is  his  Honour,  the  President,  referring  there  to  p.  29  ? 

The  President  :  Yes : 

"  They  are  also  instmcted  to  observe  to  His  Most  Christian  Majesty 
with  respect  to  this  claim,  that  it  does  not  extend  to  any  parts  of  the 
sea  lying  within  three  leagues  of  the  shores  held  by  Great  Britain  or 
any  other  nation." 

Was  not  the  view,  Mr.  Turner,  which  the  United  States  held  in 
1779,  and  which  they  did  not  hold  in  1783,  still  upheld  in  1782?    Or  is 

that  a  mistake  on  my  part? 
288  Mr.  Turner:  That  view^  would  appear  to  have  been  held 

by  the  three  gentlemen  who  made  that  report.  The  Tribunal 
will  find,  however,  by  looking  at  the  passage  at  the  end  of  the  report, 
that  the  report  was  not  accepted  by  Congress,  and  that  it  was  referred 
back  to  another  Committee  to  formulate  another  report  on  the  subject. 

The  President:  Thank  you,  Sir;  that  explains  it. 

Mr.  Turner:  So  that  this  document,  which  learned  counsel  read 
with  great  force,  power,  and  emphasis,  but  which  he  did  not  follow 
by  reading  the  passage  sliowing  the  disposition  made  of  the  report, 
was  simply  the  view  of  three  individual  gentlemen  submitted  to  the 
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Continental  Congress — a  view,  apparently,  into  which  the  Conti- 
nental Congress  did  not  enter.  Moreover,  it  is  proper  to  say  here 
that  the  instructions  of  which  those  gentlemen  were  speaking  were 
with  reference  to  negotiations  to  be  conducted  with  France,  with 
which  nation  the  colonies  were  tlien  allies,  and  that  any  expressions 
in  the  document  concerning  extended  maritime  jurisdiction,  and  the 
claims  which  the  colonies  might  be  prepared  to  put  forward  with 
reference  to  the  extent  of  the  fishing  rights  to  be  claimed  on  the 
coasts,  any  expression  indicating  acquiescence  in  an  extended  mari- 
time jurisdiction,  were  based  upon  the  fact  that  the  Crown  of  France 
had  itself,  by  treaty,  fixed  its  own  fishery  rights  at  the  limit  of  3 
marine  leagues  from  the  very  shores  upon  which  the  American  nego- 
tiators were  expected  to  secure  the  fisheries  which  the  colonies  were 
then  demanding.  Very  naturally  the  colonies  were  tender  about  pre- 
senting to  their  ally  a  claim,  a  demand  in  point  of  fishing  rights, 
which  would  exceed  the  limited  right  to  which  that  nation  had  been 
forced  to  yield  after  its  last  war  with  Great  Britain. 

I  now  read  to  the  Tribunal  what  Mr.  Adams  said  about  the  prin- 
ciples upon  which  these  negotiations  were  conducted,  and  upon  which 
the  treaty  of  peace  was  actually  concluded  at  Paris  in  1783.  The 
letter  was  written  by  John  Adams  to  Richard  Rush,  from  his  home 
at  Quincv,  in  Massachusetts,  5th  April,  1815,  and  it  is  found  at 
p.  617  of  the  American  Counter-Car>e  Appendix.  The  entire  letter 
is  a  valuable  contribution,  but  I  will  read  only  those  parts  of  it 
which  I  deem  exhibit  the  spirit  in  which  the  negotiators  entered  upon 
the  making  of  the  treaty  of  1783 : — 

"  Now,  Sir,  they  say  that  the  late  war  has  annihilated  our  treaty  of 
178-2,  and  its  definite  in  1783.  Let  me  ask,  has  it  annihilated  our  inde- 
pendence and  our  sovereignty?  It  has  annihilated  our  sovereignty 
as  effectually  as  it  has  any  one  particle  of  our  rights  and  liberties  in 
the  fisheries.  We  asked  not  our  independence  as  a  grant,  a  gift,  a 
concession  from  Great  Britain.  We  demanded,  insisted  upon  it  as 
our  right,  derived  from  God,  nature,  and  our  own  swords.  The 
article  in  the  treaty  ought  to  have  been,  '  The  United  States  have 
been  for  seven  years,  now  are,  and  of  right  ought  to  be  free,  sovereign, 
and  independent  States.'  But  it  was  not  thought  necessary  to  hurt  the 
delicacy  of  royal  or  popular  feelings  b}'  langifage  so  emphatical, 
though  so  literally  true." 

Now,  passing  parts  of  this  letter  until  we  come  to  the  paragraph 
numbered  2,  on  this  same  page: — 

"  We  have  a  right — (I  know  not  very  well  how  to  express  it) — but 
we  have  the  rights  of  British  subjects.  Not  that  we  are  now  British 
subjects;  not  that  we  were  British  subjects  at  the  treaty  of  1783,  but 
as  having  been  British  subjects,  and  entitled  to  all  the  eights,  liber- 
ties, privileges,  and  immunities  of  British  subjects,  which  we  had 
possessed  before  the  revolution,  which  we  never  had  surrendered,  for- 
feited, or  relinquished,  and  which  we  never  would  relinquish  any 
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farther  than  in  that  treaty  is  expressed.  Our  right  was  clear  and  in- 
dubitable to  fish  in  all  places  in  the  sea  where  British  subjects  had 
fished  or  ever  had  a  right  to  fish. 

"  We  have  a  stronger  and  clearer  right  to  all  these  fisheries  in  their 
largest  extent  than  any  Britons  or  Europeans  ever  had  or  could  have, 
for  they  were  all  indebted  to  us  and  our  ancestors  for  all  these  fisher- 
ies. We  discovered  them ;  we  explored  them ;  we  settled  the  country, 
at  our  own  expense,  industry,  and  labor,  without  assistance  from 
Britain  or  from  Europe.  We  possessed,  occupied,  exercised,  and 
practised  them  from  the  beginning.  We  have  done  more  towards 
exploring  the  best  fishing  groimds  and  stations,  and  all  the  harbors, 
bays,  inlets,  creeks,  coasts,  and  shores,  where  fish  were  to  be  found, 
and  had  discovered  by  experiments  the  best  means  and  methods  of 
preserving,  curing,  drying,  and  perfecting  the  commodity,  and  done 
more  towards  perfecting  the  commerce  in  it,  than  all  the  Britons,  and 
all  the  rest  of  Europe. 

"  We  conquered  Cape  Breton  and  Nova  Scotia,  dispossessed  the 
PYench,  both  hostile  and  neutral,  and  did  more,  in  proportion  towards 
the  conquest  of  Canada,  than  any  other  portion  of  the  British  Em- 
pire; and  would  and  could  and  should  have  done  the  whole,  at  an 
easier  expense  to  ourselves,  both  of  men  and  money,  if  the  British 
Government  would  have  permitted  that  union  of  colonies,  which  we 
projected,  planned,  earnestly  desired,  and  humbly  petitioned.  In 
short,  we  had  done  more,  in  proj)ortion.  towards  protecting  and  de- 
fending all  these  fisheries  against  the  French,  than  anj  other  part 
of  the  British  Empire.  For  all  these  reasons,  if  there  is  a 
289  people  under  heaven  who  could  advance  a  claim  or  a  color  of  a 
pretension  to  any  exclusive  privileges  in  the  fisheries,  or  any 
rights  m  one  part  of  the  whole  British  Empire  more  than  another, 
that  people  are  the  inhabitants  of  the  United  States  of  America,  es- 
pecially of  New  England.  But  we  set  up  no  claims  but  those  asserted 
and  acknowledged  in  the  treaty  of  1783.  These  we  do  assert,  and 
these  we  will  have  and  maintain." 

I  will  now  read  from  another  letter  of  Mr.  Adams,  which  comes 
more  immediately  to  the  question  of  the  situation  of  the  two  coun- 
tries when  their  plenipotentiaries  met  in  Paris  to  formulate  the 
treaty.  This  second  letter  will  be  found  commencing  at  p.  317  of 
the  United  States  Case  Appendix,  and  was  also  written  by  Mr. 
Adams,  from  Quincy,  and  it  bears  date  the  1st  August,  1822.  It 
was  written  to  William  Thomas: — 

"The  grounds  and  principles  on  which  the  third  article  of  the 
treaty  of  1783  was  contended  for  on  our  part,  and  finally  yielded  on 
the  part  of  the  British,  were  these. 

"  1.  That  the  Americans,  and  the  adventurers  to  America,  were 
the  first  discoverers  and  the  first  practisers  of  the  fisheries. 

"2.  That  New  England,  and  especially  Massachusetts,  had  done 
more  in  defence  of  them  than  all  the  rest  of  the  British  Empire. 
That  the  various  projected  expeditions  to  Canada,  in  which  they 
were  defeated  by  British  negligence,  the  conquest  of  Louisburg,  in 
1745,  and  the  subsequent  conquest  of  Nova  Scotia,  in  which  New 
England  had  expended  more  blood  and  treasure  than  all  the  rest  of 
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the  British  Empire,  were  principally  effected  with  a  special  view  to 
the  security  and  protection  of  the  fisheries. 

^'  3.  That  the  inhabitants  of  the  United  States  had  as  clear  a  right 
to  every  branch  of  those  fisheries,  and  to  cure  fish  on  land,  as  the 
inhabitants  of  Canada  or  Nova  Scotia;  that  the  citizens  of  Boston, 
New  York,  or  Philadelphia,  had  as  clear  a  right  to  those  fisheries, 
as  the  citizens  of  London,  Uverpool,  Bristol,  ulasgow,  or  Dublin. 

And  here  I  invite  the  special  attention  of  the  Tribunal — 

^'That  the  third  article  was  demanded  as  an  ultimatum,  and  it 
was  declared  that  no  treaty  of  peace  should  ever  be  made  without  it; 
and  when  the  British  Ministers  found  that  peace  could  not  be  made 
without  that  article,  thej  consented;  for  Britain  wanted  peace,  if 
possible,  more  than  we  did. 

"  5.  We  asked  no  pardon,  we  requested  no  grant,  and  would  accept 
none.  We  demanded  it  as  a  right  and  we  demanded  an  explicit 
acknowledgement  of  that  as  an  indispensable  condition  of  peace; 
and  the  word  right  was  in  the  article  as  agreed  to  by  the  British 
Ministers,  but  they  afterwards  requested  that  the  word  liberty  might 
be  substituted  instead  of  right.  They  said  it  amounted  to  the  same 
thing,  for  liberty  was  riffht  and  privilege  was  right;  but  the  word 
right  might  be  more  unpleasing  to  the  people  of  England  than  lib- 
erty  and  we  did  not  think  it  necessary  to  contend  for  a  word.  To 
detail  the  conferences  and  conversations  which  took  place  for  six 
weeks  on  this  subject,  would  require  volumes,  if  they  could  now 
be  remembered.  Mr.  Jay  is  the  only  person  now  living,  who  was 
officially  concerned  in  that  negotiation,  and  I  am  not  afraid  to  appeal 
to  his  memory  for  the  truth  of  these  facts.  Lord  St.  Helens,  then 
Mr.  Fitzherbert,  though  not  officially  concerned  in  the  negotiation, 
was  instructed  by  the  British  Minister  to  assist  at  our  conferences, 
and  he  was  freely  and  candidly  admitted  by  us.  I  dare  appeal  to  his 
Lordship's  memory  for  the  truth  of  these  facts." 

And  very  strangely  this  appeal  to  the  memory  of  Mr.  Fitzherbert, 
afterwards  Lord  St.  Helens,  is  now,  after  this  long  lapse  of  time, 
answered  in  the  British  Counter-Case  presented  to  this  Tribunal.  I 
read  to  the  Tribunal  what  Mr.  Fitzherbert  reported  to  Lord  Shel- 
burne  about  the  attitude  of  the  American  Commissioners  on  the 
subject  of  these  fisheries.  It  will  be  found  in  the  British  Coimter- 
Case  Appendix,  p.  110.  I  commence  to  read  about  the  middle  of  this 
letter  from  Mr.  Fitzherbert,  written  from  Paris  and  dated  the  4th 
December,  1782: 

"  Upon  the  whole  with  regard  to  this  American  treaty  1  must  take 
the  liberty  to  deliver  it  to  your  Lordship  as  my  opinion,  that  all  the 
articles  of  it  were,  as  rrvaMera  then  stood,  the  most  favourable  that 
could  possibly  have  been  obtained.  I  say,  as  matters  then  stood, 
because,  had  the  negotiation  been  managed  differently  at  its  first 
setting  out,  it  is  not  improbable  that  the  Commissioners  might  have 
been  inclined  to  pay  some  consideration  for  what  we  call  our  grant  of, 
and  they  our  acquiescence  in,  American  Independency.  But  I  like- 
wise apprehend  that  this  consideration  would  have  consisted  partly 
in  a  more  favourable  boundary  to  the  province  of  Canada,  and  partly 
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in  some  more  indulgence  to  the  unfortunate  loyalists,  and  not  in  any 
relaxation  with  regard  to  the  fishery,  Mr.  Adams  having  declared 
throughout  that  it  was  absolutely  impossible  for  him  both  on  account 
of  his  positive  instructions,  ana  on  account  of  the  ideas  which  he 
knew  were  entertained  in  his  province,  to  consent  to  that  article  under 
any  other  form  but  that  which  it  at  present  wears.  I  cannot  help 
saying  one  word  more  upon  this  last  subject  which  is,  that  upon  our 

urging,  amongst  other  arguments,  for  secluding  America  from 
290      the  coast-fishery,  that  if  she  were  admitted  to  it,  it  would 

prove  an  endless  source  of  disputes  to  the  two  nations,  they 
held  on  the  contrary  that  it  would  become  a  most  powerful  bond 
of  connexion  to  unite  us,  and  supported  this  doctrine  oy  many  plau- 
sible inductions  of  reasoning." 

So  that  the  Tribunal  can  see,  from  the  testimonv  both  of  Mr. 
Adams  and  of  Lord  St.  Helens,  the  extreme  demands  on  this  subject 
of  the  fisheries  which  the  American  negotiatoi*s  were  prepared  to  in- 
sist upon  and  which  they  did  insist  upon,  and  which  Lord  St.  Helens 
says  the  negotiators  acting  on  behalf  of  Great  Britain  were  com- 
pelled to  yield  to;  implying  that  if  they  had  not  done  so  there  w^ould 
have  been  no  peace  and  that  the  war  between  Great  Britain  and  the 
colonies  would  have  gone  on  indefinitely. 

In  view  of  all  this,  it  seems  to  me  that  the  prolonged  and  laboured 
argument  which  learned  counsel  made  on  this  branch  of  the  Case, 
founded  on  the  resolves  and  the  debates  and  the  instructions  of  Con- 
gress in  1799,  falls  to  pieces,  and  that  there  is  really  nothing  left 
upon  which  to  predicate  an  argument  that  the  Commissioners  of  the 
United  States  at  Paris,  in  1782,  Mr.  Franklin,  Mr.  Adams,  Mr.  Jay 
and  Mr.  Laurens,  did  not  insist  upon  the  partition  of  these  fisheries, 
and  upon  having  an  equal  interest  in  them  as  a  part  of  the  national 
possessions  of  the  United  States. 

That  they  did  so  insist,  is  strongly  reinforced  by  a  consideration  of 
what  took  place,  as  shown  in  the  protocols  of  the  conferences,  before 
there  was  agreement  on  the  provisional  articles  in  November  1782. 
There  were  two  sets  of  provisional  articles  agreed  on  by  the  Commis- 
sioners and  sent  home  to  London  by  the  British  Commissioners  for 
the  approval  of  the  British  Government,  and  it  will  be  found,  when 
these  provisional  articles  are  read,  that  they  do  proceed  distinctly  on 
the  idea  of  a  partition  of  the  fisheries.  Each  nation  was  to  retain, 
conjointly  and  equally,  a  right  to  the  fislieries  in  the  waters  of  the 
other  nation,  thus  recognising  and  securing  absolutely  between  the 
two  nations  an  equal  but  undivided  share  in  the  entire  fisheries.  I 
read  now  the  first  article  provisionally  agreed  upon,  which  will  be 
found  at  p.  218  of  the  United  States  Case  Appendix.  Omitting  the 
merely  formal  parts  I  go  down  to  the  paragraph  relating  to  the 
fisheries : — 

"  That  the  subjects  of  his  Britannic  majesty  and  the  people  of  the 
said  United  States  shall  continue  to  enjoy  unmolested  the  right  to 
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take  fish  of  every  kind  on  all  the  banks  of  Newfoundland,  also  in  the 
Gulf  of  St.  Lawrence,  and  all  other  places  where  the  inhabitants 
of  both  countries  used  at  any  time  heretofore  to  fish;  and  also  to 
dry  and  cure  their  fish  on  the  shores  of  the  Isle  of  Sables;  Cape 
Sables,  and  the  shores  of  any  of  the  unsettled  bays,  harbors,  or 
creeks  of  Nova  Scotia,  and  of  the  Magdalen  Islands.  And  his  Bri- 
tannic majesty  and  the  said  United  States  will  extend  equal  privileges 
and  hospitality  to  each  other's  fishermen  as  to  their  own." 

This  article  was  taken  to  England  by  Mr.  Strachey,  an  attache, 
I  believe,  of  the  British  Foreign  Office,  and  a  note  at  the  bottom  of 
this  page  says: — 

"  The  articles  were  agreed  to  after  the  return  of  the  first  set,  which 
had  been  sent  to  England  October  8." 

I  am  proceeding  too  fast.  The  first  article  agreed  on  is  found  at 
p.  217,  and  is  almost  identically  the  same  as  the  second : — 

"That  the  subjects  of  his  Britannic  majesty  and  people  of  the 
said  United  States,  shall  continue " 

Through  inadvertence,  I  read  to  the  Tribunal  the  second  of  the 
provisional  articles  as  the  first.  This  one  I  am  now  reading  is  the 
first  article  agreed  on :- 

"That  the  subjects  of  his  Britannic  majesty  and  people  of  the 
said  United  Slates,  shall  continue  to  enjoy  unmolested,  the  rights 
to  take  fish  of  every  kind  on  the  banks  ot  Newfoundland,  and  other 

1)1  aces  where  the  inhabitants  of  both  countries  used  formerly,  to  wit, 
}efore  the  last  war  between  France  and  Britain,  to  fish  and  also  to 
dry  and  cure  the  same  at  the  accustomed  places,  whether  belonging 
to  his  said  Majesty  or  to  the  United  States;  and  his  Britannic 
Majesty  and  the  said  United  States  will  extend  equal  privileges  and 
hospitality  to  each  other's  fishermen  as  to  their  own." 

The  first  article  was  sent  to  London  and  disapproved.  Then  the 
Commissioners  agreed  provisionally  on  the  second  article,  the  one  I 
first  read.  That  article  was  sent  to  London,  and  also  disapproved. 
Then  the  British  Ministry  sent  back  an  article  as  a  third  proposal, 
which  will  be  found  on  p.  219  of  the  United  States  Case  Appendix, 
the  next  succeeding  page : — 

291  "Article  III.  The  citizens  of  the  said  United  States  shall 

have  the  liberty  of  taking  fish  of  every  kind  on  all  the  banks 
of  Newfoundland,  and  also  in  the  Gulf  of  St.  Lawrence;  and  also  to 
dry  and  cure  their  fish  on  the  shores  of  the  Isle  of  Sables  and  on  the 
shores  of  any  of  the  unsettled  bays,  harbors,  and  creeks  of  the  Mag- 
dalen Islanns,  in  the  Gulf  of  St.  Lawrenc^e,  so  long  as  such  bays, 
harbors,  and  creeks  shall  continue  and  remain  unsettled;  on  condition 
that  the  citizens  of  the  said  United  States  do  not  exercise  the  fishery, 
but  at  the  distance  of  three  leagues  from  all  the  coast  belonging  to 
Great  Britain,  as  well  those  of  the  continent  as  those  of  the  islands 
situated  in  the  Gulf  of  St.  Lawrence.  And  as  to  what  relates  to  the 
fishery  on  the  coast  of  the  Island  of  Cape  Breton  out  of  the  said  gulf, 
the  citizens  of  the  said  United  States  shall  not  be  permitted  to 
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exercise  the  said  fishery,  but  at  the  distance  of  fifteen  leagues  from 
the  coasts  of  the  Island  of  Cape  Breton." 

This  Counter-Project  sent  by  the  British  Ministry  was  ahnost 
identical  in  terms  with  the  treaty  which  Great  Britain  had  made 
with  France  in  1763  at  the  termination  of  the  war  of  1756,  but  it  was 
sent  by  them  as  a  mere  make-weight  in  the  negotiations  with  the 
American  Commissioners.  The  reports  of  the  British  Commission- 
ers, as  will  be  seen  when  I  reach  the  subject  more  regularly,  will 
show  that  it  was  to  be  proposed  as  a  mere  make-weight,  with  dis- 
cretionary authority  to  engage  with  the  Americans  a§  to  the  fishery 
practically  upon  their  own  terms. 

The  Americans  rejected  this  proposal  sent  by  the  British  Ministry. 
Then  the  final  article  was  agreed  upon,  as  stated  by  Mr.  Adams  in 
his  diary,  set  out  in  the  United  States  Case  Appendix,  at  p.  223,  the 
third  paragraph  from  the  bottom  of  that  page: — 

"Met  Mr.  Fitzherbert,  Mr.  Oswald,  Mr.  Franklin,  Mr.  Jay,  Mr. 
Laurens  and  Mr.  Strachey,  at  Mr.  Jay's  Hotel  d'Orleans,  and  spent 
the  whole  day  in  discussions  about  the  fishery  and  the  Tories.  I 
proposed  a  new  article  concerning  the  fishery;  it  was  discussed  and 
turned  in  every  light,  and  multitudes  of  amendments  proposed  on 
each  side,  and,  at  last,  the  article  drawn  as  it  was  finally  agreed  to. 
The  other  English  gentleman  being  withdrawn  upon  some  occasion, 
I  asked  Mr.  Oswald  if  he  could  not  consent  to  leave  out  the  limita- 
tion of  three  leagues  from  all  their  shores,  and  the  fifteen  from  those 
of  Louisbourg. 

"  He  said,  m  his  own  opinion^  he  was  for  it ;  but  his  instructions 
were  such  that  he  could  not  do  it.  I  perceived  by  this,  and  by  sev- 
eral incidents  and  little  circumstances  before,  which  I  had  remarked 
to  my  colleagues,  who  were  much  of  the  same  opinion,  that  Mr. 
Oswald  had  an  instruction  not  to  settle  the  articles  of  the  fishery 
and  refugees  without  the  concurrence  of  Mr.  Fitzherbert  and  Mr. 
Strachey. 

"  Upon  the  return  of  the  other  gentlemen,  Mr.  Strachey  proposed 
to  leave  out  the  word  right  of  fishing,  and  make  it  liberty,  Mr.  Fitz- 
herbert said  the  word  right  was  an  obnoxious  expression.  Upon  this 
I  rose  up  and  said,  gentlemen,  is  there  or  can  there  be  a  clearer 
right?" 

Then  Mr.  Adams  goes  on  to  state  how  he  insisted  on  the  use  of 
the  word  "  right."  Then  at  the  bottom  of  p.  224,  the  second  from 
the  last  paragraph,  he  says : — 

"After  hearing  all  this  Mr.  Fitzherbert,  Mr.  Oswald,  and  Mr. 
Strachey  retired  for  some  time,  and  returning,  Mr.  Fitzherbert  said 
that,  upon  consulting  together  and  weighing  every  thing  as  maturely 
as  possible,  Mr.  Strachey  and  himself  had  determined  to  advise  Mr. 
Oswald  to  strike  with  us,  according  to  the  terms  we  had  proposed  as 
our  ultimatum,  respecting  the  fishery  and  the  loyalists.  Accord- 
ingly, we  all  sat  down,  and  read  over  the  whole  treaty  and  corrected 
it,  and  agreed  to  meet  to-morrow  at  Mr.  Oswald's  house  to  sign  and 
seal  the  treaties,  which  the  secretaries  were  to  copy  fair  in  the  mean 
time." 
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In  this  alternative  article  sent  by  the  British  Ministry  to  Paris, 
they  dropped  ont  the  reciprocal  right  of  fishing  in  American  wa- 
ters, and  it  never  reappeared.  They  did  not  want  it.  They  did 
not  insist  upon  it.  There  can  be  no  doubt,  it  seems  to  me,  that  if 
the  article  had  been  accepted  by  the  British  Gk)vernment  in  the 
terms  agreed  on  in  the  first  two  provisional  articles,  there  would 
have  been  a  very  strong  implication  that  the  two  nations  were  divid- 
ing the  fisheries;  not,  indeed,  dividing  them  in  extent  of  fishing 
ground,  but  dividing  or  apportioning  them  in  extent  of  right,  the 
entire  fisheries,  apportioning  to  each  of  the  nations  an  equal  and  a 
common  right  in  the  fisheries  in  their  entirety.  Now,  when  Britain 
came  there  with  her  alternative  proposal  and  dropped  out  the  con- 
cession of  a  reciprocal  right  of  fishery  which  the  Americans  had 
made  in  the  first  two  articles,  was  it  for  the  American  negotiators  to 
object  to  her  dropping  that  out  if  she  wanted  to?  Was  it  for  them 
to  insist  that  she  must  take  that  reciprocal  right  unless  she  wanted 
to  take  it;  and  if  she  did  not  want  to  take  it,  is  the  fact  that  the 
United  States  accepted  the  unilateral  right  which  Great  Britain 
thus  left  to  them,  at  all  derogatory  to  the  theory  thai  the  appor- 
tionment of  that  right  to  them  was,  in  fact  and  in  truth,  a  part 
of  the  partition  which  the  two  countries  •were  then  engaged   in 

making? 
292  Learned  counsel  spoke  about  the  use  of  the  term  "  right " 

and  the  term  "  liberty  "  in  the  completed  article  as  significant. 
Well,  in  truth,  there  is  no  distinction  between  "  right  "  and  "  liberty," 
so  far  as  the  extent  of  the  right  goes.  As  pointed  out  by  Mr.  John 
Quincy  Adams  in  one  of  his  letters  to  Lord  Bathurst,  the  word 
"  right "  as  used  in  the  article  was  pointed  to  that  exercise  of  the 
fishery  which  the  American  people  were  to  enjoy  in  the  high  seas  as 
a  Sovereign  nation,  and  the  word  "  liberty "  was  very  properly 
pointed  to  the  same  exercise  within  the  special  jurisdiction  of  Great 
Britain,  the  title  to  which  was  to  be  found  in  the  treaty  of  partition. 
That  is  the  only  significance  there  is  in  the  employment  of  the  word 
"  right  "  and  the  word  "  liberty."  As  John  Adams  said,  the  British 
negotiators  pointed  out  that  "  liberty  "  meant  "  right,"  that  "  privi- 
lege "  meant  "  right,"  but  that  "  right  "  might  be  more  unpleasing  to 
the  English  people  than  "  liberty,"  and  Mr.  Adams  said  "  we  did  not 
choose  to  contend  for  a  word." 

According  to  the  legal  systems  of  the  two  countries,  both  of  the 
United  States  and  of  Great  Britain,  the  word  "  liberty  "  means  the 
same  thing  as  "  franchise."  It  is  synonymous  with  "  franchise."  A 
franchise  is  a  right  of  the  very  highest  character.  It  is  a  right  which 
cannot  be  withdrawn.  It  is  a  property  right.  It  is  protected  by 
the  Constitution  of  the  United  States,  and  protected  by  the  Constitu- 
tion of  Great  Britain,  from  the  spoliations  of  power,  in  every  possible 
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shape,  manner  and  form.  A  liberty  is  a  franchise,  and  a  franchise, 
by  the  common  and  identical  laws  of  the  two  countries,  is  the  very 
highest  form  of  right  which  the  citizens  of  those  two  countries  can 
enjoy. 

I  do  not  think  this  argument  on  the  subject  of  partition  is  broken 
down  by  the  opinions  of  the  very  respectable  gentlemen  living  in  the 
United  States  from  whom  learned  counsel  read,  Mr.  Pomeroy  and 
Mr.  Henderson.  Mr.  Pomeroy,  a  great  many  years  ago,  was  a  very 
respectable  author  upon  legal  subjects  in  the  United  States;  but  his 
chief  interest  was  not  international  law,  and  his  reputation  is  not 
that  primarily  of  an  international  lawyer.  Mr.  Henderson,  from 
w^hom  he  also  read,  who  said  that  there  was  nothing  in  this  partition 
theory,  was  in  public  life  some  forty  or  forty-five  years  ago,  at  which 
time  he  retired.  He  is  now  spending  the  leisure — my  associate  tells 
me  that  I  am  in  error  as  to  the  personality  of  the  Mr.  Henderson 
quoted  from.  It  is  his  son,  a  young  man  who  has  no  reputation  of 
any  Kmd  whatever  upon  the  subject  of  legal  matters  in  the  Unitea 
States  or  anywhere  else.  The  father,  I  was  going  to  remark,  had 
been  in  public  life  forty  or  fifty  years  ago,  and  was  now  spending 
the  leisure  of  honourable  old  age  and  amusing  himself  occasionally 
by  delving  into  these  musty  records  of  the  past,  into  which  learned 
counsel  has  carried  us  to  such  an  extent  in  his  discussion  of  this  Case. 

Learned  counsel  in  discussing  this  matter  endeavoured  to  involve 
the  United  States  in  some  inconsistencies.  He  said  that  the  written 
Argument  of  the  United  States  had  not  taken  the  same  position  that 
the  Case  of  the  United  States  had  taken  with  reference  to  the  sub- 
ject of  partition.  Well,  I  do  not  think  there  is  any  inconsistency 
upon  the  subject  between  the  Case  and  the  Argument  of  the  United 
States.  The  Case  of  the  United  States,  with  very  gi*eat  wisdom,  in 
my  judgment,  with  a  wisdom  which  is  pointed  by  the  contrast  be- 
tween that  Case  and  the  Case  of  Great  Britain,  pursued  the  his- 
torical method  of  presenting  the  facts  to  this  Tribunal,  and  refrained 
from  indulging  in  legal  arguments  or  from  attempts  to  draw  in- 
ferences or  conclusions  of  any  character  from  the  facts  presented. 
Now,  the  Case  of  the  United  States  did  go,  to  some  extent,  into  the 
history  of  this  ancient  contention  upon  the  part  of  the  statesmen  of 
the  United  States ;  but  it  went  into  that  matter  for  the  purpose  of  lay- 
ing the  facts  before  this  Tribunal  as  throwing  light  upon  the  state 
of  mind  of  the  negotiators  of  the  treaty  of  1818,  and  not  for  the 
purpose  of  drawing  the  deduction  that  the  United  States  could  now 
found,  in  view  of  the  subsequent  treaty  of  1818,  any  right  upon  the 
old  contention. 

I  will  read  what  the  United  States  Case  did  say  upon  that  sub- 
ject, at  pp.  12  and  13.  After  referring  to  the  treaty  of  1783,  and 
after  having  gone  somewhat  into  the  ancient  contentions  of  the  two 


ABGUMENT  OF  GEOBGE  TURNER.  493 

Governments  respecting  the  effect  of  that  treaty  and  the  effect  of  the 
war  of  1812  on  its  continuance,  the  Case  of  the  United  States,  com- 
mencing at  the  last  clause  on  p.  12,  uses  this  language : — 

"  The  first  clause  of  this  article  relating  to  the  off-shore  fisheries  is 
in  almost  the  identical  language  of  the  two  proposals  originally 
agreed  upon  by  the  British  Commissioner,  except  that  here  all  refer- 
ence to  the  British  rights  in  these  fisheries  is  omitted.  The  American 
rights  are  recognized,  however,  as  the  continuation  of  pre-existing 
rights — '  shall  continue  to  enjoy  unmolested '  can  have  no  different 
meaning — and  instead  of  the  limitation  of  three  leagues  or  fifteen 
leagues  from  the  coast  proposed  by  Great  Britain  there  is  no  limit  of 

exclusion  whatsoever. 
293          "  This  clause  of  the  article  is  of  particular  importance  inas- 
much as  Great  Britain  has  never  asserted  that  the  right  of  the 
United  States  therein  referred  to  was  not  of  a  permanent  character, 
and  has  never  denied  that  these  provisions  are  still  in  force; " 

That  is,  the  provision  relating  to  the  right  of  the  United  States  to 
fish  anywhere  in  the  high  seas,  carried  by  the  first  clause  of  the  treaty 
of  1783  :— 

"  on  the  contrary  it  will  appear  later  that  Great  Britain  has  admitted 
that  when  this  treaty  was  made  she  had  no  exclusive  jurisdiction  or 
right  in  such  fisheries  and  that  the  United  States  as  an  independent 
nation  would  have  been  equally  entitled  to  their  use  and  enjoyment 
independently  of  any  treaty  provisions. 

"  The  remaining  portion  or  second  clause  of  this  article  applies  only 
to  the  inshore  or  coast  fisheries  and  does  not  require  particular  atten- 
tion at  this  time  because  it  was  superseded  by  the  provisions  of  the 
treaty  of  1818  and  its  relation  to  that  treaty  is  considered  later." 

The  Tribunal  will  thus  see  that  the  Case  of  the  United  States,  in 
presenting  this  treaty  of  1783  and  the  historic  attitude  of  the  two 
Governments  concerning  it,  was  merely  giving  a  setting  to  the  Tri- 
bunal whereby  it  might  see  the  state  of  mind  in  which  the  negotiators 
on  the  part  of  the  United  States  as  well  as  those  of  Great  Britain 
approached  the  formulation  of  the  treaty  of  1818. 

Now,  I  have  spent  considerable  time  on  this  subject,  more  time, 
probably,  than  the  subject  would  justify,  for  this  reason:  This  is  an 
historic  contention  on  the  part  of  the  United  States.  It  may  at  some 
time  again  become  a  vital  contention  between  the  two  nations.  If 
war  should  ever  ensue  between  them,  and  it  should  be  contended,  after 
a  peace  had  been  concluded,  that  the  treaty  of  1818  had  been  abro- 
gated, the  United  States  would  claim  that,  ipso  facto,  its  right  to  fish 
on  all  the  coasts  which  had  been  secured  to  it  by  the  treaty  of  1783 
had  been  revived.  I  have  followed  the  learned  counsel  in  his  argu- 
ment on  the  subject  and  in  his  examination  of  the  facts  bearing  on 
the  subject  only  because  of  this  historic  attitude  of  the  United  States; 
and  because  I  did  not  deem  it  proper  that  counsel  of  the  United 
States  should  remain  silent  here  when  that  historic  attitude,  which 
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may  be  of  so  much  importance  to  the  United  States  at  some  futrn^ 
time,  was  assailed — a  silence  which  might  have  implied  assent  to  the 
positions  on  the  subject  maintained  by  learned  counsel. 

But  the  United  States  has  no  diflSculty  in  admitting  that  its  rights 
here  are  to  be  measured  by  the  treaty  of  1818.  That  treaty  presents 
the  subject-matter,  and  the  entire  subject-matter  which  is  to  be  con- 
sidered by  this  Tribunal  in  reaching  a  decision  upon  the  questions 
submitted  to  it;  and  so  long  as  the  treaty  of  1818  shall  remain  a  con- 
cededly  vital  and  valid  instrument,  the  United  States  makes  no  ques- 
tion but  that  its  rights  are  to  be  measured  by  that  treaty,  construed, 
however,  in  the  light  of  the  history  of  the  two  countries  preceding  it, 
in  which  this  historic  claim  of  partition  and  the  contention  concern- 
ing the  effect  of  war  on  the  treaty  of  1783  have  and  play  a  most  im- 
portant part. 

Now,  I  will  notice,  verv  brieflv.  the  manner  in  which  learned  coun- 
sel  treated  the  effect  of  the  war  of  1812  upon  the  continued  existence 
of  the  treaty  of  1783,  for  the  same  reason  that  I  have  noticed  his 
contention  concerning  the  correctness  of  the  partition  theory;  not 
that  Ave  are  bringing  the  treaty  of  1783  up  for  the  consideration  of 
this  Tribunal,  not  that  we  are  attempting  to  found  any  claim  of 
right  upon  it  in  this  arbitration,  but,  as  I  said  before,  because  it 
involves  an  historic  attitude  of  the  United  States,  one  upon  which 
the  United  States  thinks  it  was  indubitably  right,  and  one  to  which 
the  mutations  of  time  may  at  some  time  make  it  desirable  for  the 
United  States  to  return. 

Learned  coxmsel  stated  his  position  on  the  subject  of  the  effect  of 
the  war  of  1812  upon  the  treaty  of  1783,  and  it  will  be  found  at  p.  36 
of  the  report  of  his  argument : — 

"  I  am  not  at  the  present  time  going  to  discuss  at  any  length  the 
general  doctrine  as  to  the  effect  of  war  upon  treaties.  I  consider  it 
quite  unnecessary  for  the  present  purpose,  at  this  moment  at  all 
events,  but  I  think  I  may  say  this,  tiiat,  put  at  the  very  lowest,  war 
certainly  gives  an  occasion  for  putting  an  end  to  any  treaty;  and. 
when  two  nations  have  been  engaged  in  war,  and  it  is  a  question  ox 
concluding  a  treaty  of  peace,  and  one  of  them  says,  we  regard  a  cer- 
tain treaty  which  had  been  entered  into  between  us  before  the  war  as 
at  an  end,  and  will  only  negotiate  with  you  upon  that  basis,  that  is 
the  position  we  take,  and  we  are  not  to  be  taken  as  assenting  to  any 
other  position.  I  say  that  when  that  is  done,  any  subsequent  treaty 
must  be  taken  as  entered  into  by  the  nation  which  has  assumed  that 
position,  upon  that  footing." 

Now,  I  submit,  with  all  due  respect,  that  there  is  nothing  in  the 
record  in  this  case  upon  which  to  predicate  the  statement  that 

294  Great  Britain  asserted,  at  the  time  of  the  negotiations  of  the 
treaty  of  1814,  that  she  would  only  negotiate  on  the  basis  that 

the  treaty  of  1783  should  be  considered  as  having  been  abrogated  by 
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the  war.  There  is  not  a  line  or  syllable  in  the  entire  Case,  from  the 
beginning  to  the  end,  which  carries  any  such  implication.  On  the 
contrary,  the  protocols  and  the  reports  of  the  Commissioners  show 
that  while  the  two  nations  were  diametrically  opposed  to  each  other 
with  respect  to  the  effect  of  the  war.  they  made  and  concluded  the 
treaty  without  either  of  them  abandoning  its  position.  Great  Britain 
said :  "  I  do  not  propose  in  this  treaty  to  renew  the  fishing  liberties 
carried  by  the  treaty  of  1783,  except  for  an  equivalent.*'  The  United 
States  replied:  "I  do  not  consider  that  the  fishing  liberties  carried 
by  the  treaty  of  1783  require  any  renewal,  and  I  do  not  ask  any 
renewal  of  those  liberties  in  this  treaty;"  and  they  went  on  and 
negotiated  the  treaty  on  that  basis,  the  declaration  of  the  American 
negotiators  standing  on  the  record  and  standing  to  this  day,  that  they 
did  not  consider  a  renewal  of  their  fishing  rights  necessary,  and  that 
they  did  not  demand  anything  of  that  kind. 

How  is  it  possible,  then,  for  learned  counsel  to  have  assumed  that 
Great  Britain  insisted,  during  the  negotiations  of  the  treaty  of  1814, 
that  she  would  negotiate  that  treaty  only  upon  the  basis  of  the  United 
States  assenting  to  the  proposition  that  its  fishery  rights  had  been 
ended  by  the  war  of  1812? 

While  learned  counsel  is  far  from  explicit  on  the  subject,  the  posi- 
tion is  taken  very  squarely  in  the  British  Case  that  the  war  of  1812 
had  ended  the  fishing  rights  of  the  United  States  under  the  treaty 
of  1783.  The  United  States  denies  that  as  a  proposition  of  inter- 
national law,  and  if  what  the  publicists  say  upon  the  subject  is  to  be 
taken  as  an  expression,  and  a  true  expression  of  what  the  interna- 
tional law  is,  its  denial  is  well  founded. 

I  wish  to  read  a  few  of  these  authorities,  and  probably,  unless  the 
Tribunal  wishes  me  to  go  on  now,  I  had  better  postpone  their  read- 
ing until  after  the  noon  recess. 

The  President:  I  would  not  interrupt  you.  Sir,  before,  but  now 
you  may  permit  me  some  words  of  explanation  concerning  a  passage 
in  my  opening  address  to  which  you  had  the  kindness  to  allude. 

Mr.  Turner  :  I  hope  the  President  does  not  consider  that  I  thought 
him  at  all  at  fault. 

The  President:  Not  at  all.  I  am  very  much  obliged  to  you  for 
alluding  to  it ;  but  I  would  mention  that  when  I  spoke  of  litigation  of 
almost  secular  standing,  and  of  differences  of  almost  secular  stand- 
ing, and  when  I  mentioned  diplomatic  correspondence  for  ninety 
years,  I  alluded  to  the  fact  that  immediately,  or  a  very  short  time  at 
least,  after  the  conclusion  of  the  treaty  of  1818,  the  diplomatic  cor- 
respondence between  the  two  Powers  began  again  concerning  diffi- 
culties which  had  arisen  between  officials  and  fiishermen  of  both 
nations. 
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I  should  mention  only  the  fact  that  on  the  25th  June,  1823,  there 
is  a  note  from  Mr.  John  Quincy  Adams  to  Mr.  Stratford  Canning, 
and  the  answer  from  Mr.  Addingtori  to  Mr.  Adams,  on  the  12th  Octo- 
ber, 1823,  in  the  Appendix  to  the  American  Case,  pp.  325  to  329; 
and  there  are  some  other  documents,  from  pp.  325  to  406  in  the 
Appendix  to  the  American  Case,  referring  to  contestations  in  the 
years  from  1823  until  1836. 

Permit  me  to  make  this  explanation. 

Mr.  Turner  :  I  quite  agree  with  the  President  about  that,  of  course, 
and  in  nothing  said  by  me  concerning  his  very  admirable  address  did 
I  mean  to  question  the  entire  propriety  of  that  address  in  its  every 
part.  I  merely  stop  now  to  call  the  attention  of  the  President  to 
the  fact  that  these  discussions  to  which  he  now  refers,  all  of  which 
preceded  the  raising  of  the  first  question,  the  bay  question,  in  1840, 
and  from  that  time  on  to  1845,  related,  all  of  them,  to  what  would 
have  been,  if  admitted,  flagrant  breaches  of  the  settled  and  undis- 
puted provisions  of  the  treaty.  None  of  them  had  relation  to  the 
disputed  questions  of  construction  which  are  presented  to  this  Tri- 
bunal for  determination.  I  beg  to  remark,  further,  that  the, subject 
was  introduced  by  me  for  the  sole  purpose  of  calling  attention  to  the 
remark  of  learned  counsel  that  the  questions  in  this  case  had  been 
pending  between  the  two  Governments  for  nearly  a  century,  a  remark 
that  I  could  not  permit  to  pass  unchallenged. 

The  President:  The  meeting  is  adjourned  until  2  o'clock. 

[The  Tribunal,  at  12.3  o'clock  p.  m.,  took  a  recess  until  2  o'clock 

p.  M.] 
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The  President  :  Will  you  kindly  continue.  Sir. 

Mr.  Turner:  I  had,  at  the  noon  recess,  reached  the  question 
whether  the  fisheries  article  of  the  treaty  of  1783  had  been  abrogated 
by  the  war  of  1812,  and  had  stated  that  the  United  States  did  not 
admit  that  the  affirmative  of  that  question  could  be  sustained  on  the 
principles  of  international  law.  I  understand  the  principle  which 
is  accepted  by  the  publicists  to  be  that  a  treaty  which  secures  to  one 
nation  a  right  which  is  in  the  nature  of  a  servitude,  a  right  which  is 
a  real  right  to  be  exercised  by  it  in  the  territories  of  another  nation, 
either  for  its  own  interest  and  profit  or  for  the  interest  and  profit  of 
its  citizens  or  subjects,  is  not  ended  by  war.  It  is,  indeed,  correct 
to  say  that  treaties  are  ended  by  war,  but  it  is  not  correct  to  say  that 
war  puts  an  end  to  rights,  although  evidenced  by  treaties,  w-hich  have 
the  real  character  to  which  I  have  referred.  For  thaft  reason  Mr. 
WTieaton,  who  discussed  the  matter  in  hiB  work  on  international  law, 
spoke  of  treaties  creating  real  rights  as  transitory  treaties — ^treaties 
which,  having  subserved  their  purpose  of  fixing  a  real  right,  might 
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very  well  be  dispensed  with  for  all  time  to  come,  because  the  right 
remained,  whether  the  treaty  perished  or  not.  I  will  first  call  the 
attention  of  the  Tribunal  to  Wheaton's  language  on  this  subject. 
Professor  Westlake,  a  distinguished  English  authority,  evidently 
takes  the  same  view  of  the  matter  that  Mr.  Wheaton  does,  although 
he  questions  the  correctness  of  the  term  "  transitory  "  by  which  Mr. 
Wheaton  had  designated  these  treaties.  He  says  they  might  and 
ought  more  properly  to  be  described  as  "  dispositive  "  treaties,  that  is, 
dispositive  in  the  sense  that,  having  disposed  of  and  fixed  the  right, 
the  right  created  would  remain  inviolate  and  inviolable,  although 
the  treaty  itself  mi^ht  pass  out  of  existence  and  no  longer  have  force 
and  effect. 

Judge  Gray  :  Is  not  your  distinction,  Mr.  Turner,  something  analo- 
gous to  the  distinction  between  executory  and  executed  contracts  ? 

Mr.  Turner  :  Yes,  Sir ;  very  similar  indeed. 

I  have  here  a  compendium  of  international  law  upon  different 
subjects,  from  which  I  shall  read.  It  embraces  extracts  from  writers 
who  have  published  their  works  in  English,  and  also  translations 
from  authors  who  have  published  their  works  in  other  languages. 
J  shall  read  from  this  compendiiun,  instead  of  troubling  my  asso- 
ciates and  delaying  the  Court  by  having  the  original  authorities 
handed  up.  I  will  state  to  the  Tribunal,  however,  that  the  original 
authorities  are  all  here  in  this  Court  room,  and  at  the  disposition  of 
the  Tribunal  and  of  counsel  on  the  other  side,  if  they  care  to  look 
into  them,  and  that  after  the  Argument  shall  have  been  concluded 
these  authorities  will  be  placed  at  the  entire  disposal  of  the  members 
of  the  Tribunal.  So  far  as  we  have  translated  from  works  written  in 
a  foreign  tongue,  I  shall  read  from  the  translations  in  this  com- 
pendium. I  will  say  further  that  we  rely  on  the  original  authorities, 
and  will  be  glad  indeed  to  have  the  Tribunal  look  into  them,  al- 
though we  have  no  reason  to  apprehend  that  the  translations  are 
faulty  in  any  respect.  If,  indeed,  they  have  any  fault  at  all,  it  is 
in  the  right  direction.  Here  and  there,  I  imagine,  some  of  these 
translations  might  be  criticised  as  being  somewhat  literal;  but  that 
is  a  fault  in  the  right  direction,  because  it  gives  us  the  meaning  of 
the  author  instead  of  the  meaning  ascribed  to  him  by  the  translator, 
which  we  too  frequently  get  in  a  very  free  translation. 

I  will  now  read  what  Mr.  Wheaton  says — it  is  very  short — upon 
the  subject  of  these  transitory  treaties  and  the  effect  of  war  upon 
them.  But  I  must  say  first  that  I  think  that  there  can  be  no  ques- 
tion that  the  treaty  of  1783  created  an  international  servitude  accord- 
ing to  the  views  of  all  the  publicists  for  the  last  century  and  a-half. 
It  granted  a  right  to  the  United  States,  to  be  exercised  in  its  right 
by  its  citizens  without  duration  in  point  of  time,  and  the  right  was 
to  be  exercised  on  the  territories  of  Great  Britain  and  for  the  interest 
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and  profit  of  the  United  States  and  of  its  citizens.  These  are  the 
essential  criteria,  as  I  understand  it,  of  international  servitudes. 
Copies  of  the  translations  from  which  I  read  will  be  passed  up  to 
the  members  of  the  Tribunal  as  I  proceed.  I  shall  have  occasion  to 
refer  to  a  few  only  of  the  authorities  at  this  time,  but  later  on,  in 
the  discussion  of  the  servitude  doctrine,  I  shall  have  occasion  to  read 
and  to  pass  to  the  Tribunal  all  of  the  translations.  I  think  it  might 
perhaps  conduce  to  progress  if  I  were  not  to  wait  now  until  the 
particular   translations    from   which   I    read   on   this   subject   are 

handed  up. 
296  Mr.  AATieaton  is  an  American  author,  and  an  author  of  very 

considerable  reputation  in  the  international  world.  His  work 
is  quoted  very  largely  by  other  authors,  and  it  is  frequently  found 
referred  to  in  the  State  Papers  of  all  nations.  I  read  from  his  work 
on  international  law,  in  two  volumes,  published  in  1836,  section  268 : — 

"  General  compacts  between  nations  may  be  divided  into  what  are 
called  transitory  conventions^  and  treaties  properly  so  termed.  The 
first  are  perpetual  in  their  nature,  so  that,  being  once  carried  into 
eflFect,  they  subsist  independent  of  anjr  change  in  the  sovereignty  and 
form  of  government  or  the  contracting  parties;  and  although  their 
operation  may,  in  some  cases,  be  suspenaed  during  war,  they  revive 
on  the  return  of  peace  without  any  express  stipulation.  Such  are 
treaties  of  cession,  Doundary,  or  exchange  of  territory,  or  those  which 
create  a  permanent  servitude  in  favour  of  one  nation  within  the 
territory  of  another." 

Professor  Westlake,  in  his  work,  refers  to  Mr.  Wheaton's  views  in 
this  connection,  and  criticises  the  use  of  the  term  "  transitory  " ;  but 
evidently  he  intended  to  express  concurrence  in  the  views  which 
Mr.  Wheaton  had  expressed.  I  refer  to  Professor  Westlake's  treatise 
on  international  law,  edition  of  1904,  Part  I,  pp.  60  to  62. 

Professor  Westlake  says: — 

"  There  is  a  class  of  treaties  called  transitory  or  dispositive,  which 
may  seem  to  be  an  excej)tion  to  the  rule  that  the  treaties  of  the  trans- 
feror or  extinguished  state  cease  to  operate  in  the  ceded  or  annexed 
territory,  but  which  may  as  easily  be  represented  as  not  bein^  really 
an  exception.  These  are  treaties  which  dispose  of  or  about  things  by 
transferring  or  creating  rights  in  or  over  them,  as  a  deed  conveying 
a  field  or  granting  a  right  of  way  over  it  disposes  of  or  about  the 
field  by  transferring  the  property  in  it  to  the  purchaser  or  creating 
the  right  of  way  over  it  in  the  grantee.  Such  are  treaties  of  cession, 
by  which  the  sovereignty  in  a  territory  is  transferred  by  one  state  to 
another,  and  those  by  which  a  territory  is  subjected  to  a  servitude  or 
easement,  as  the  treaties  of  1815,  by  which  northern  Savoy  was  de- 
clared perpetually  neutral,  thus  creating  in  it  a  servitude  of  neu- 
trality m  support  of  the  neutrality  of  Switzerland.  Documents  of 
title  of  this  class,  whether  in  private  or  in  international  law,  are 
called  transitory  because  their  effect  passes  over  {transit)  into  and 
forms  a  part  oi  the  body  of  rights  concerning  the  thing  in  question, 
so  that  it  is  possible  in  subsequent  dealings  to  start  from  that  body  ot 
rights  as  a  fact,  without  being  obliged  always  to  refer  to  the  dealings 
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which  created  it,  as  it  would  be  necessary  to  refer  to  an  ordinary 
contract  every  time  that  its  performance  had  to  be  claimed  in  a  fresh 
case.  But  the  term  is  a  bad  one  because  the  associations  usually  con- 
nected with  the  word  '  transitory  '  cause  it  to  suggest  a  fleeting  char- 
acter for  documents  of  which  the  operation  is  really  the  most  perma- 
nent, and  the  best  term  to  use  is  '  dispositive.'  Now  a  transferee  or 
annexing  state  takes  the  territory  as  it  stands,  that  is,  subject  to  all 
the  rights  which  have  been  impressed  on  it  in  favor  of  third  parties 
by  the  treaties  which  have  disposed  about  it;  and  by  virtue  of  this 

Eossibility  of  looking  only  at  the  rights  as  they  stand,  without  going 
ehind  them  to  the  documents  of  title,  dispositive  treaties  may  be  rep- 
resented as  not  being  an  exception  to  the  general  rule." 

The  Pre8H)ent:  May  we  have  copies  of  these  printed  extracts, 
Sir? 

Mr.  Turner:  Certainly,  Sir. 

The  President:  I  shall  be  much  obliged  to  you.  Sir,  if  you  could 
have  printed  copies  handed  to  the  members  of  the  Tribunal. 

Mr.  Turner  :  If  the  Court  prefers,  I  will  have  the  copies  passed  up 
as  I  read.  I  suggest,  however,  that  they  are  to  be  used  in  another 
connection  later,  and  that  it  is  desirable,  in  view  of  the  limited  num- 
ber, to  preserve  such  of  these  as  may  be  handed  up  until  the  further 
discussion  of  servitudes  is  reached. 

The  PREsmENT :  Are  copies  also  provided  for  counsel  on  the  other 
side? 

Mr.  Turner  :  Yes ;  they  will  be  furnished  with  copies. 

I  will  next  read  what  Mr.  Clauss  says  in  his  work  on  international 
servitudes  about  the  ending  of  treaty  rights  of  this  character  by  the 
occurrence  of  war  between  the  nations.  The  United  States  has  had 
the  entire  work  of  Clauss  translated,  and  will  put  it  at  the  disposition 
of  the  Court,  as  well  as  at  the  disposition  of  counsel  on  the  other  side 
if  they  have  not  had  it  translated  themselves.  It  is  a  most  important 
work  to  be  considered  in  connection  with  many  of  the  questions  which 
the  United  States  has  to  present  to  the  Tribunal.  The  work  of  Dr. 
Clauss  has  been  pronounced  by  Professor  von  Ullmann  and  by  Pro- 
fessor Oppenheim,  the  English  publicist,  to  be  the  principal  work  on 
the  subject  of  international  servitudes.  It  is  entitled  "  Die  Lehre 
von  den  Staatsdienstbarkeiten,"  and  was  published  in  1894.  I  be- 
lieve it  will  be  found  cited  in  all  the  works  on  international  law  of 
the  present  day.     I  commence  reading  at  the  last  paragraph  on  p. 

213  of  the  translation. 
297  Judge  Gray:  The  marginal  paging? 

Mr.  Turner:  Marginal  p.  213,  yes.    I  do  not  know  whether 
the  paging  of  this  compendium  has  been  preserved  in  that  print  or  not. 

The  PREsroENT :  It  is  p.  161  of  this  translation. 

Mr.  Turner  :  The  page  of  this  compendium  that  I  am  reading  from 
is  177,  and  the  paging  on  the  margin  here  indicates  the  paging  of 
Clauss  to  be  213. 
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The  President  :  Page  213  ? 

Mr.  Turner  :  Yes,  Sir.  It  commences  on  the  paging  of  the  trans- 
lation that  the  Tribunal  has  at  p.  161. 

Judge  Gray:  At  p.  161  of  the  top  paging?  I  think  it  will  help 
the  Tribunal  if  you  will  distinguish  between  top  paging  and  marginal 
paging,  Mr.  Turner. 

Mr.  Turner:  Yes;  I  will  do  so. 

Judge  Gray:  The  marginal  page  is  213. 

Mr.  Turner:  Unfortunately  there  appears  to  be  some  difference 
in  the  marginal  paging  noted  in  this  compendium  and  the  marginal 
paging  of  the  copies  prepared  and  furnished  to  the  Court.  I  will 
endeavour  to  straighten  that  out,  so  that  there  will  be  no  more  diffi- 
culties in  matters  of  reference. 

Clauss  savs: — 

"  Since  in  our  opinion  a  state  servitude,  after  being  legally  estab- 
lished by  treaty,  continues  to  exist  independently  of  the  treaty  estab- 
lishing it,  the  question  whether  state  servitudes  terminate  through 
the  outbreak  of  a  war  between  the  contracting  parties  ipso  jure  must 
be  answered  decidedly  in  the  negative.  State  servitude  relations  are 
not  treaty  relations.  However,  agreements  made  for  the  purpose  of 
establishmg  detailed  rules  for  the  exercise  of  a  state  servitude  must 
be  regarded  as  such  and  be  judged  according  to  the  principles  relating 
to  treaty  relations.  Treaties  of  this  latter  kind  may  be  terminated 
in  fact  by  war,  and  the  exercise  of  the  servitude  may  thereby  also  be 
interrupted,  even  though  the  suspension  of  such  exercise  cannot  be 
necessarily  inferred  from  the  termination  of  a  treaty  regarding  the 
exercise. 

"  Whether  the  outbreak  of  a  war  suspends  the  exercise  of  a  servi- 
tude cannot  be  answered  in  a  general  manner,  it  being  necessary  to 
take  into  consideration  the  peculiar  character  of  each  servitude. 
Practice  affords  us  no  example  in  this  case.  Nevertheless  we  may 
say  that  for  instance  the  exercise  of  a  railroad  servitude  with  respect 
to  another  belligerent  will  be  suspended  by  the  very  fact  of  a  war, 
inasmuch  as  such  a  servitude  presupposes  peace  between  the  parties, 
but  that  after  the  restoration  of  peace,  rebus  paribus  (things  being 
the  same)  the  exercise  may  be  resumed  without  special  agreements. 
On  the  contrary,  for  instance  the  exercise  of  a  fisherv  right  might  be 
possible  even  during  the  war  between  the  interested  states  provided 
the  state  of  war  does  not  actually  prevent  the  exercise.  Whether  the 
exercise  of  a  state  servitude  is  accordingly  permissible  and  proper 
in  law,  even  during  a  state  of  war  between  the  contracting  parties, 
will  always  depend  on  whether  the  advantages  accruing  from  the 
servitude  have  any  direct  influence  on  the  military  operations;  this 
latter  circumstance  may  be  assumed  to  exist  in  the  case  of  a  railroad 
or  telegraph  servitude,  but  hardly  in  that  of  a  fishery  or  timber 
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Calvo,  in  his  work  "  Dictionnaire  de  Droit  International,"  in  his 
article  "  Servitudes,"  volume  II,  pp.  214  and  215,  in  the  fourth  para- 
graph from  the  bottom  of  the  translation,  says : — 

"  Every  servitude,  whatever  its  origin  or  nature,  may  be  regarded 
as  a  real  permanent  right,  both  by  the  state  subjected  to  it  and  oy  the 
state  to  which  it  is  granted.  It  passes  actively  and  passively  to  the 
successor  of  the  sovereign  power.  The  servitudes  of  public  law 
remain  the  same  notwithstanding  internal  revolutions  which  states 
undergo ;  the  changes  in  the  form  of  government,  or  the  constitution 
which  takes  place  under  them. 

"  War  may  suspend  the  exercise  of  certain  servitudes,  but  they 
revive  as  of  full  ri^ht  with  the  re-establishment  of  peace  unless  the 
modification  of  territorial  boundaries  has  altered  essential  conditions." 

Fabre,  in  his  work  on  servitudes,  may  also  be  quoted  to  this  same 

point.     I  read  from  p.  33,  which  is  found  on  p.  6  of  the  translation 

furnished  to  the  Tribunal,  beginning  at  the  second  paragraph  from 

the  bottom  of  the  page : — 

298  "  Real  servitudes  subsist  in  spite  of  the  declaration  of  war ; 

only  their  exercise  is  suspended  during  the  whole  duration  of 
hostilities. 

"  This  is  because  they  are  a  burden  upon  the  territory  and  not  upon 
the  state  as  a  juridical  person,  and  we  know  that  war  is  a  relation 
between  state  and  state.  This  distinction  is  rather  subtile,  but  in- 
ternational practice  admits  it;  the  wars  between  the  First  Empire 
and  England  have  not  cancelled  our  right  of  fishing  along  the  coast 
of  Newfoundland.  When  we  shall  study  the  capitulations  in  the 
historical  portion  of  this  work  we  shall  have  to  treat  the  subject  of 
their  extinction  more  extensively." 

I  will  next  read  from  Olivart,  a  Spanish  writer  on  international 
law.  Under  sub-head  4,  which  will  be  found  on  the  second  page  of 
the  translation  which  has  been  furnished  the  Tribunal,  a  few  lines 
below  the  beginning  of  that  sub-head,  he  says : — 

"War  suspends  solely  the  enjoyment  of  international  servitudes, 
and  there  are  even  authors  who  doubt  that  this  occurs  in  the  case  ot 
servitudes  created  in  favour  of  private  individuals,  for  example,  the 
peaceful  subjects  of  contiguous  nations." 

I  read  next  from  Holtzendorff's  "Law  of  Modem  Nations  of 
Europe,"  an  edition  published  in  1874,  in  Paris.    The  passage  U 
found  on  p.  5  of  the  translation  furnished  the  Tribunal,  commencing 
about  one-third  of  the  way  from  the  top  of  the  second  paragraph 
from  the  bottom  of  the  page ; — 

"  Tf -  51  ffpr  Acfn hi ishin<y  an  infAT^ofinnnl  sprvifiirlA   f-which  desicna- 
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isting  treaty  relations.  Theoretically  it  would  perhaps  be  most  cor- 
rect to  presume  that  the  servitude  continues  when  not  otherwise  pro- 
vided in  the  treaty  of  peace  and  the  territorial  conditions  of  the 
former  belligerents  undergo  no  change." 

The  last  work  I  shall  trouble  the  Tribunal  by  reading  from,  is  that 
of  a  Dutch  publicist,  Ferguson,  *' Manual  of  International  Law" 
(1884),  vol.  2,  pp.  63  and  64.  We  have  had  access  to  this  work  only 
since  reaching  this  city,  and  will  be  unable  to  furnish  the  Tribunal 
with  a  printed  copy  of  the  passage,  but  we  have  the  work  here  for 
the  inspection  of  the  Tribunal  and  of  counsel  on  the  other  side. 
The  author  says : — 

"  On  this  question,  opinions  are  divided  as  to  the  classes  of  treaties 
which  are  essentially  affected  by  war,  and  the  degree  in  which  they 
are  aflFected  by  it.  But,  on  the  whole,  it  is  the  outcome  of  practice 
that,  in  the  case  of  treaties  which  were  yet  in  force,  their  operation 
must  necessarily  be  suspended  when  all  peaceful  intercourse  ter- 
minates between  parties.  Such  are  the  treaties  of  Commerce  and 
navigation,  of  alliance,  of  succour  and  subsidy,  and,  in  fine,  all  con- 
ventions likely  acts  of  pejiceful  intercourse.  Such  also  are  those 
treaties  which  have  not  yet  received  their  full  sanction,  or  which  have 
not  been  fully  established,  accomplished  or  carried  out  to  their  final 
aim.  But  those  treaties  which  have  already  passed  into  established 
facts  and  are  thus  not  merely  in  course  of  regulating  special  or  gen- 
eral conditions  of  mutual  conduct  regarding  commercial  or  political 
intercourse  in  time  of  peace,  are  not  affected  by  war  between  the  par- 
ties. Such  are  the  treaties  indicated  in  subsection  9  of  paragraph 
135,  as  treaties  of  recognition  of  the  independence  of  a  state,  of  ces- 
sion or  exchange  of  territories,  boundary  conventions,  and  those 
which  create  certain  permanent  servitude  rights  in  favor  of  a  neigh- 
bor state  over  the  territory  of  another,  if,  in  certain  instances,  the 
operation  of  such  treaties  might  be  suspended  by  war  in  some  special 
directions,  they  tacitly  resume  effect  at  the  conclusion  of  peace,  with- 
out their  renewal  being  expressly  mentioned  in  the  Treaty  of  Peace, 
unless  they  have  been  the  vital  cause  of  the  war  or  formed  special 
conditions  of  peace." 

The  President:  Will  you  allow  me  to  ask,  for  the  purpose  of 
instruction,  a  few  questions  concerning  the  doctrine  of  servitudes. 
Every  servitude  supposes,  I  think,  a  pradium  serviens  and  a  proedium 
dominant;  for  instance,  the  ground,  field,  or  meadow,  or  some  part  of 
the  earth  is  encumbered  with  a  servitude,  and  another  part  of  the 
earth,  house,  or  meadow,  or  field,  derives  a  benefit  from  the  servitude 
thus  created.  Then  what  do  you  consider  to  be  the  proedium  domi- 
nans,  that  part  of  the  earth  for  the  benefit  of  which  this  servitude 
has  been  created  ? 

Mr.  Turner:  The  special  part  of  the  territory,  whether  it  be 
coastal  waters,  or  the  actual  land,  upon  which  the  right  is  granted 
to  be  exercised  and  enjoyed. 


ABGUMENT  OF  GEOBGE  TURNER.  503 

The  Presidenx:  That  would  be  the  prcedium  serviens;  that  would 

be  the  prcedium  encumbered  with  the  servitude.     But,  permit  me  to 

ask  you,  what  do  you  consider  to  be  the  prcedium  dominans,  the  part 

of  the  earth  for  the  benefit  of  which  the  servitude  is  created? 

299  Mr.  Turner:  I  consider  the  territory  of  the  United  States 

to  be  the  prcedium  dominans. 

The  President:  In  1783  there  were  thirteen  States  in  the  Union. 
Was  it  then  created  for  the  benefit  of  these  thirteen  States  in  1783? 

Mr.  Turner  :  I  should  say  so,  Sir. 

The  President:  And  in  1818  there  were  how  many  States?  Were 
there  only  these  ancient  thirteen  States,  or  were  there  more  ? 

Mr.  Turner  :  The  union  between  the  Colonies  formed  by  the  Arti- 
cles of  Confederation,  under  which  the  continental  congress  acted, 
was  not  so  intimate  and  so  perfect  as  that  afterwards  formed  by  the 
Constitution  of  the  United  States;  but  there  was,  even  in  1783,  such 
a  union  between  the  Colonies  as  constituted  a  nation  for  the  recep- 
tion of  servitude  rights,  and  the  rights  would  inure  to  the  benefit  of 
all  the  Colonies  united  under  the  articles  of  confederation. 

The  PREsmENT:  Is  it  to  be  supposed  that  it  was  for  the  benefit  of 
those  States  which  were  united  in  1783  in  the  Union  ? 

Mr.  Turner:  To  the  union  of  States  as  it  existed  at  that  time? 

The  President  :  Yes. 

Mr.  Turner:  That  is  the  position  of  the  United  States. 

The  PREsmENT :  And  in  1818  it  was  for  the  benefit  of  those  States 
united  in  1818  ? 

Mr.  Turner:  The  treaty  of  1818  of  course  in  its  terms  was  for 
the  benefit  of  the  Government  of  the  United  States  as  it  was  then 
organised  under  the  Constitution  of  the  United  States;  but  that 
Government  was  in  essence,  for  the  purpose  of  the  dealings  of  the 
United  States  with  foreign  countries,  a  continuation  of  the  United 
States  as  they  had  existed  under  the  Articles  of  Confederation 
formed  at  the  inception  of  the  revolutionary  war. 

Judge  Gray:  It  was  sufficiently  close  (the  Union)  to  constitute  a 
corporate  governmental  entity  ? 

Mr.  Turner:  Undoubtedly. 

Judge  Gray:  Which  embraced  not  only  all  the  territory  which 
then  existed,  but  any  territory  which,  by  accretion,  entered  ? 

Mr.  Turner:  Undoubtedly. 

Judge  Gray:  It  was  the  same  corporate  entity  when  there  were 
thirteen  States  as  when  there  were  forty-five  States  ? 

Mr.  Turner:  Yes.  But,  I  do  not  conceive  that  the  distinction  is 
of  very  great  importance,  even  if  this  servitude  had  been  granted  to 
each  of  the  States  independently.  When  they  formed  themselves  into 
a  more  perfect  union,  under  the  more  perfect  instrument  of  govern- 
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ment,  certainly  the  United  States  succeeded  to  all  Jthe  real  rights  of 
the  several  States  created  under  the  treaty  of  1783. 

The  President:  If  we  suppose,  in  civil  law,  that  the  proprietor 
of  a  field  or  a  meadow  has  the  right  to  conduct  rain-water  from  that 
field,  which  I  might  call  field  "A,"  on  to  the  neighbouring  field,  that 
is,  a  servitude ;  he  has  a  right  to  conduct  the  rain-water  from  his  field 
to  the  nei^bouring  field.  But  now,  suppose  the  proprietor  of  this 
field  or  this  meadow  acquires  another  meadow  beyond  the  one  for  the 
benefit  of  which  the  servitude  was  created,  has  he  the  right  to  conduct 
the  rain-water  from  this  other  meadow  which  he  has  acquired  after- 
wards on  to  the  field  encumbered  with  the  servitude? 

Mr.  Turner  :  I  will  say  to  the  President,  that  I  do  not  claim  to  be 
very  deeply  read  in  the  civil  law,  but  I  would  assume,  in  the  case 
stated  by  him,  that  the  proprietor  had  no  right  to  conduct  the  water 
on  the  additional  field  which  he  had  acquired,  but  that  the  right 
acquired  for  the  field  which  he  first  owned,  and  on  which  the  water 
was  to  be  conducted,  would  subsist  in  him,  or  in  any  grantee  of  his, 
however  he  might  have  cut  up  the  field,  and  have  transferred  it  to 
different  persons,  because,  as  I  understand  it,  the  right  subsists  in  the 
soil,  for  the  benefit  of  the  soil,  in  the  hands  of  the  original  grantee, 
and  in  the  hands  of  any  of  his  successors.  I  hardly  think  the  fact  of 
the  several  States  of  the  Union  forming  a  more  perfect  Union 
300  under  the  constitution  of  the  United  States,  is  quite  analogous 
to  the  question  which  the  Honourable  President  put,  because 
it  is  only  the  same  right ;  it  is  not  claiming  to  apply  the  same  right 
any  further  than  it  was  applied  to  the  several  States  under  the  treaty 
of  1783.  It  is  identically  the  same  territory  for  which  the  original 
servitude  was  created. 

The  President  :  There  is  certainly  a  difference  between  servitudes 
in  civil  law  and  in  international  law;  the  analogy  is  certainly  not 
quite  a  perfect  one. 

Mr.  Turner:  Not  quite  perfect;  that  is  very  true. 

The  President:  Thank  you,  Sir. 

Mr.  Turner  :  And  I  assume  that  the  servitude  right  would  not  be 
essentially  changed  by  the  fact  that  the  separate  States  which  had 
individually  enjoyed  the  servitude  subsequently  formed  themselves 
into  a  Union;  but  that  the  composite  Government  w^hich  they  had 
thereby  formed  for  the  same  identical  territory  would  be  considered 
as  exercising  the  same  identical  right. 

Sir  Charles  Fitzpatrtck:  I  do  not  think  that  would  affect  the 
question,  but  I  think  the  point  is,  after  1818  was  new  territory  added 
to  the  original  thirteen  States? 

Mr.  Turner:  Some  new  territory  has  undoubtedly  been  added  to 
the  United  States,  as  suggested  by  the  honourable  Arbitrator, 
although  I  believe,  in  point  of  fact,  that  between  the  treaty  of  1783 
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and  that  of  1818,  which  we  will  come  to  later,  there  had  been  no  addi- 
tional territory  acquired  by  the  United  States  which  would  aflFect 
this  question  in  any  way. 

Sir  Charles  Fitzpatrick:  If  after  1818  additional  territory  was 
added  to  the  territory  of  the  original  thirteen  States,  would  that 
additional  territory  be  part  of  the  prcedium  dondruina  with  respect  to 
the  prcedium  aervienaf 

Mr.  Turner  :  That  is  a  question  which  I  should  like  to  consider, 
Sir  Charles,  before  answering  it. 

Sir  Chari^es  Fitzpatriok  :  I  think  that  is  the  real  point. 

Mr.  Turner:  I  assume,  however,  that  in  practice  the  servitude 
would  exist  for  the  territory  at  least  which  existed  at  the  time  it  was 
granted. 

Sir  Charles  Fitzpatrick  :  That  is  one  of  the  difficulties  that  arises 
when  you  attempt  to  apply  the  doctrine  of  civil  law  to  international 
servitudes.     I  merely  suggest  the  difficulty. 

Mr.  Turner  :  We  admit  that  the  analogies  are  not  perfect,  but  the 
writers  who  have  discussed  the  subject,  and  the  practice  of  nations  in 
dealing  with  the  subject,  place  it  in  such  a  light,  that  the  difficulties 
suggested  by  the  honourable  Arbitrator  in  the  consideration  of  inter- 
national servitudes  will  not  be  so  formidable  as  may  at  first  appear. 

I  will  now  read  from  a  debate  in  the  British  Parliament  on  the 
effect  of  war  on  real  rights  such  as  these.  The  debate  was  concern- 
ing the  right  to  cut  dyewood  in  the  Bay  of  Honduras,  secured  to 
Great  Britain  by  the  treaty  with  Spain  in  1763.  When  the  Treaty 
of  Amiens  was  made  in  1802,  after  the  war  had  been  concluded,  no 
mention  was  made  in  the  treaty  of  this  servitude  right  of  Great 
Britain  in  the  Bay  of  Honduras,  and  the  Ministry  was  taken  to  task 
very  severely  because  of  that  omission,  and  they  defended  the  omis- 
sion on  the  very  ground  which  I  am  urging  here,  namely,  that  the 
right  was  a  real  right  attaching  to  the  Spanish  territory,  and  that 
while  it  might  have  been  suspended,  although  in  fact  it  was  not 
suspended  during  that  war,  it  would  necessarily  have  revived  after 
the  conclusion  of  the  war. 

I  read  first  from  Lord  Auckland,  who  was  a  supporter  of  the 
British  Ministry.  His  speech  is  found  in  the  "  Parliamentary  His- 
tory of  Great  Britain,"  vol.  xxxvi.  I  understand  this  volume  of  this 
work  immediately  precedes  the  collection  of  the  debates  of  Parlia- 
ment now  known  as  the  "  Hansard  Debates."  I  read  from  vol.  xxxvi, 
"  Parliamentary  History,"  commencing  on  p.  704 : — 

"  It  was  now  become  his  duty,  as  a  peer  of  Parliament,  to  quit  all 
asperity  of  expression  in  regard  to  the  people  who  were  lately  our 
enemies;  to  promote  conciliation;  and  to  remove  all  probable  causes 
of  misunderstanding.  With  these  views  he  had  called  their  Lord- 
ships' attention  To  the  effects  and  consequences  of  the  non-renewal 
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of  a  long  list  of  treaties,  which  it  had  been  the  practice  of  more  than 
a  century  to  renew ;  and  more  especially  to  the  separate  consideration, 
whether  it  was  desirable  to  renew  the  treaty  of  1787,  respecting  the 
exercise  and  conduct  of  the  French  commerce  in  the  East  Indies. 
He  had  looked  into  the  works  of  all  the  first  publicists  on  these  sub- 
jects, and  had  corrected  himself  in  a  mistake  still  prevalent 
301  m  the  minds  of  many,  who  state,  in  an  unqualified  sense,  that 
all  treaties  between  nations  are  annulled  by  war,  and  must  be 
specially  renewed  if  meant  to  be  enforced  on  the  return  of  peace. 
It  is  true,  that  treaties,  in  the  nature  of  compacts  or  concessions,  the 
enjoyment  of  which  has  been  interrupted  by  the  War,  and  has  not 
l>een  renewed  at  the  pacification,  are  rendered  null  by  the  war.  But 
compacts  not  interrupted  bv  the  course  and  effect  of  hostilities,  such 
as  the  regulated  exercise  of  a  fishery  on  the  respective  coasts  of  the 
belligerent  powers;  the  stipulated  right  of  cutting  wood  in  a  par- 
ticular district;  or  possessing  rights  of  territory  heretofore  cedea  by 
Treaty,  are  certainly  not  destroyed  or  injured  by  the  war." 

And  further  on,  on  p.  706 — 

"  He  had  already  stated  the  incontrovertible  principle,  that  treaties 
or  compacts,  the  exercise  of  which  are  not  interrupted  by  the  course 
of  the  war,  remain  in  full  effect  on  the  return  of  peace.  Our  privi- 
leges in  the  Bay  of  Honduras  had  been  given  in  lieu  of  ancient  and 
acKnowledged  rights  in  the  Bay  of  Campeachy.  Those  privileges 
having  been  enjoyed  without  disturbance,  during  the  war,  are  con- 
firmed and  established." 

I  now  read  briefly  from  this  same  debate  remarks  of  the  Earl  of 
Carnarvon,  to  be  found  on  p.  715  of  Parliamentary  History : — 

"  The  subject  whose  litigation  made  the  war,  must  be  adjusted  by 
the  Treaty  of  Peace  which  terminates  the  war,  or  it  would  continue  to 
be  a  subject  undecided,  and  consequently  subject  to  renewed  litiga- 
tion; but  no  reason  can  be  shown,  why  formerly  adjusted  disputes, 
w^hich  have  made  no  part  of  the  reason  of  the  last  War,  should  be  re- 
adjusted ;  they  may  be  the  subject  of  revision  at  the  will  of  the  par- 
ties, but  are  not  necessarilv  so.  All  the  writers  on  the  law  of  nations 
distinctly  affirm,  that  peace  has  only  relation  to  the  war  which  it 
terminates,  leaving  all  the  former  relative  situations  of  the  two  coun- 
tries as  before  the  war;  and  that  former  treaties,  though  not  ex- 
pressly renewed,  remain  in  full  effect,  if  not  expressly  abrogated  in 
the  Treaty  of  Peace,  or  by  private  consent  and  acknowleagement. 
The  uniform  practice  of  renewing  treaties  makes  some  little  deduction 
from  the  force  of  this  doctrine,  and  leaves  no  excuse  for  ministers 
who  have  neglected  the  security  from  renewed  treaties,  when  they 
might  have  obtained  it." 

The  Lord  Chancellor,  one  of  the  great  legal  lights  of  England, 
also  participated  in  this  same  debate.     He  said  at  p.  727 : — 

"  He  assured  the  House,  that  no  danger  was  to  be  dreaded  on 
account  of  the  Cape  being  delivered  over  to  that  power,"  [that  is  the 
Dutch]  "  in  the  hands  of  which  it  had  remained  for  so  many  years, 
without  injury  to  this  country  or  its  interests.  As  little  danger  of 
our  losing  the  right  to  cut  logwood  in  the  Bay  of  Honduras  was  to  be 
apprehended,  as  there  was  of  danger  from  the  Dutch  being  allowed 
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to  resume  the  possession  of  the  Cape.  Let  it  be  held  in  mind  that 
Honduras  became  the  rightful  property  of  Great  Britain  by  con- 
quest, and  was  never  ceded  to  Spain,  without  an  acknowledgement, 
on  the  part  of  the  Court  of  Maarid,  of  our  undoubted  right  to  cut 
logwood.  In  proportion  as  the  right  of  conquest  was  paramount  to 
the  effect  of  treaties,  in  which  that  right  was  not  specificially  aban- 
doned and  resigned,  our  right  to  cut  logwood  in  the  Bay  of  Hon- 
duras remained  more  secure  and  free  from  challenge,  than  it  could 
have  done,  if  it  had  been  mentioned  in  the  definitive  treaty." 

I  next  read  the  declaration  on  the  subject  made  by  Lord  Hawkes- 
bury,  who  was  then  the  Minister  of  Foreign  Affairs  for  Great  Brit- 
ain.    It  is  found  at  p.  763 : — 

"  Gentlemen  seem  also  to  misconceive  the  nature  of  our  right  to  cut 
logwood,  &c.  in  the  Bay  of  Honduraa  The  fact  is,  that  right  was 
ceded  to  us  by  the  Spaniards  in  1787,  in  return  for  some  lamls  that 
we  gave  them  on  the  Musquito  shore;  therefore^  it  is  a  settlement 
which  we  possess  of  right,  and  to  which  the  Spaniards  were  as  much 
bound  to  refer  in  the  Treaty  as  we  were:  it  was,  in  truth,  on  our  part 
no  omission." 

I  must  refer  to  one  other  matter  before  coming  to  my  own  line  of 
argument,  and  that  is  the  extensive  reading  indulged  in  by  learned 
counsel  to  show  as  he  said,  the  very  loose  and  indefinite  ideas  enter- 
tained in  the  world  at  large,  and  particularly  in  the  Western  Hemis- 
phere at  the  time  of  the  conclusion  of  the  treaty  of  1783,  concerning 
the  extent  of  the  territorial  jurisdiction  of  nations  over  seas  con- 
tiguous to  their  shores. 

Counsel  read  the  Treaty  of  Utrecht  of  1713  between  Great  Britain 
and  France,  in  which  France  renounced  the  right  to  fish  within  30 
leagues  of  the  coast  of  Nova  Scotia,  and  he  also  read  the  treaty  of 
1763  between  the  same  nations,  in  which  France  renounced  the  right 
to  fish  within  3  leagues  of  the  coasts  within  the  Gulf  of  St.  Law- 
rence, and  within  15  leagues  of  the  coast  of  Cape  Breton.  So  far 
as  these  treaties  go,  I  submit  that  they  do  not  show  the  ideas  of  those 
nations  at  all  as  to  the  existence  of  an  enlarged  territorial  jurisdiction 
over  waters  adjacent  to  the  coasts  of  nations.  They  simply  show 
what  the  necessities  of  France  were  at  the  conclusion  of  those  wars, 
and  they  show  the  extent  of  the  demand  which  Great  Britain  was 
prepared  to  enforce,  and  did  enforce,  upon  that  country  as  the 
302  result  of  the  wars.  A  nation  may  not  acquire  a  right  in  the 
high  seas,  but  one  nation  may  acquire  against  another  nation 
a  right  to  have  the  latter  refrain  from  visiting  or  making  use  of  the 
waters  of  some  particular  part  of  the  high  seas.  Treaties  of  this 
kind,  as  Grotius  has  said,  while  they  establish  no  affirmative  right  in 
the  sea,  yet  are  enforceable  against  the  nation  which  has  concluded 
itself  by  treaty  from  resorting  to  the  particular  parts  of  the  sea 
renounced.  That,  I  submit,  is  the  only  effect  which  can  be  given  to 
the  treaties  of  1713  and  1763.    They  indicate  the  extent  to  which 
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France  had  been  reduced  by  the  war  which  Great  Britain  was  then 
waging  against  her,  and  the  exacting  terms  of  peace  imposed  upon  her 
by  the  victorious  Power  in  that  war. 

Counsel  referred  again  at  some  length,  in  the  same  connection,  to 
the  debates  in  Continental  Congress  in  1779,  and  also  to  the  report 
which  the  honourable  President  called  my  attention  to  just  before 
the  adjournment  to-day,  indicating  the  extent  to  which  the  United 
States  was  prepared  to  insist  upon  the  right  of  participation  in  the 
fisheries,  that  report  fixing  the  maximimi  distance  to  which  the  United 
States  was  willing  to  be  excluded  from  the  shore  fisheries  at  3  marine 
leagues.  Now,  that  report,  Sir,  which  he  read,  was  very  good  read- 
ing, but  it  must  be  taken  in  connection  with  the  circumstances  under 
which  it  was  made.  It  was,  as  I  have  already  pointed  out,  only  the 
view  of  the  three  certain  gentlemen  who  made  the  report.  It  was 
not  concurred  in  by  Congress.  It  was  recommitted  for  a  further 
report.  It  indicated  only  certain  individual  views  on  the  subject. 
Moreover,  it  was  not  written  with  relation  to  any  treaty  of  peace  with 
Great  Britain,  but  it  referred  to  a  communication  intended  to  be 
made  to  the  King  of  France,  who  was  then  the  ally  of  the  colonies, 
and  the  latter  were  very  tender  about  demanding  from  Great  Britain 
that  which  might  seem  to  put  I  ranee,  their  ally,  in  a  less  favourable 
attitude  than  themselves  as  a  consequence  of  the  terms  of  peace 
arrived  at. 

Sir  Charles  Fitzpatrick:  Was  a  further  report  made? 

Mr.  Turner:  Yes,  sir,  I  am  going  to  read  that.  The  further  re- 
port, however,  was  rejected  by  Congress.  Neither  one  of  these  re- 
ports were  adopted  by  Congress. 

I  am  afraid  the  book  has  been  inadvertently  left  at  the  hotel, 
though  it  was  put  on  the  list  of  books  to  be  brought  here  for  use  this 
afternoon. 

Sir  Charles  Fitzpatrick  :  All  right ;  it  does  not  make  any  material 
difference  now.    We  will  see  it  to-morrow. 

Mr.  TiTRNER :  The  "Journal  of  the  Continental  Congress,"  which  I 
will  put  at  the  disposal  of  the  Tribunal,  shows  that  the  first  report 
was  recommitted  to  another  committee;  that  that  committee  made  a 
further  report,  and  there  are  very  considerable  modifications  of  the 
discussions  of  the  first  report  in  the  second  report — modifications 
which  show  a  less  liberal  conception,  a  less  enlarged  view,  concerning 
the  territorial  limits  of  nations  in  the  sea  outside  their  coasts;  but 
even  that  second  report  did  not  meet  the  approval  of  Congress.  That 
also  was  recommitted,  and  there  was  never  any  further  action  on  the 
subject. 

Now,  I  make  one  observation  about  these  writings.  I  can  see  no 
value  in  going  back  to  what  a  lot  of  gentlemen  in  the  Continental 
Congress  may  have  thought  upon  the  subject  of  jurisdiction  over  the 
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high  seas  in  1782.  The  great  men  of  the  revolution — I  should  say, 
the  greater  number  of  the  great  men  of  the  revolution,  the  men  whose 
reading  and  study  had  fitted  them  to  deal  with  this  subject  most  in- 
telligently— were  not  at  that  time  in  the  Continental  Congress.  They 
were  scattered  throughout  the  courts  of  Europe,  endeavouring  to  se- 
cure the  friendly  assistance  of  foreign  nations  in  the  struggle  which 
the  colonies  were  then  carrying  on  for  independence.  Washington 
and  the  other  great  revolutionary  leaders  were  at  the  head  of  the 
armies  in  the  field.  The  gentlemen  who  were  conducting  the  affairs 
of  Congress  were  very  estimable,  loyal,  and  patriotic  men,  but  with 
a  few  notable  exceptions  the  great  men  of  the  revolutionary  period 
were  elsewhere.  Anything,  moreover,  that  any  of  them  may  have 
said  upon  this  subject,  however  learned  and  able,  would  have  very 
little  bearing,  it  seems  to  me,  as  showing  what  the  opinion  of  the 
world  was  in  1818 — and  that  is  the  time  that  we  are  now  talking 
about,  not  1783 — concerning  the  maritime  jurisdiction  of  nations  over 
the  waters  which  washed  their  shores.  In  1703,  Bynkershoek  had 
laid  down  his  celebrated  rule  of  territorial  jurisdiction  based  on  the 
doctrine  of  defensibility.  His  famous  maxim,  Poteatatem  terrm 
•finiri^  ubi  finitur  armorum  via^  had  been  announced,  and  the  rule  was 
so  reasonable  and  fair  and  just  that  it  had  almost  immediately  been 

accepted  by  all  the  nations  of  the  world ;  and  certainly,  both  in 
303      1783  and  in  1818,  this  rule  of  international  law  had  become  so 

crystallised  as  to  make  it  wholly  valueless  and  of  no  use  to  go 
back  and  bring  up  for  attention  the  scattered  statements  of  a  few 
individuals,  even  though  they  may  fiave  been  members  of  the  Conti- 
nental Congress,  concerning  what,  at  that  time,  with  the  limited 
means  at  their  disposal,  they  were  enabled  to  determine  as  to  the 
maritime  rights  of  nations,  and  as  to  what,  perhaps  for  the  sake  of 
peace,  they  were  willing  to  concede  in  a  peace  with  Great  Britain. 

Learned  counsel  has  been  very  industrious  indeed  in  reading  every- 
thing that  could  be  found  upon  every  question  in  this  case  from 
sources  arising  in  the  United  States,  and  he  has  read  everything  from 
that  source  in  a  manner  to  indicate  that,  in  his  opinion,  there  was  a 
finality  about  it  which  gainsaid  further  discussion.  He  has  really 
done  our  people  too  much  honour  in  that  regard.  In  raking  up 
everything  that  has  appeared  in  our  literature  concerning  what  the 
law  or  the  facts  may  have  been  upon  this,  that,  or  the  other  subject, 
and  imparting  it  with  so  much  impressment,  I  do  not  think  he  has 
added  anything  to  the  information  of  this  Tribunal.  The  United 
States  is  a  nation  of  eighty  millions  of  people  of  varying  degrees  of 
opinion,  and  exercising  very  great  freedom  in  expressing  their  opin- 
ions; but  no  opinion  binds  the  United  States  or  is  regarded  very 
highly  there  except  that  of  the  regularly  constituted  authorities 
selected  by  the  people  to  conduct  their  affairs.     I  will  add,  in  view 
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of  the  course  counsel  has  pursued,  that  if  we  had  known  he  enter- 
tained' such  gi-eat  respect  for  the  views  of  citizens  of  the  United 
States,  not  only  in  early  times  but  in  these  later  days,  we  would  have 
brought  such  an  expression  of  opinion  here  from  that  source  as 
w^ould  have  overwhelmed  Great  Britain  on  every  proposition  in  this 
Case. 

There  is  one  other  matter  that  I  want  to  discuss  in  this  connection 
before  going  on  with  my  own  argument.  Whatever  these  ancient 
claims  to  jurisdiction  made  by  Great  Britain  may  have  been,  they 
were  departed  from  absolutely  before  the  making  of  the  treaty  of 
1783  and  before  the  making  of  the  treaty  of  1818.  They  were  gone, 
that  was  the  end  of  them,  and  no  rights  can  be  founded  upon  them. 
A  similar  question  came  up  in  the  celebrated  case  of  the  Queen  v. 
Keyn,  read  from  by  the  learned  counsel  during  the  course  of  his 
argument.  The  question  whether  the  3-mile  limit,  the  maritime  belt 
surrounding  the  shores  of  England,  might  be  said  to  be  a  relic  of  a 
still  larger  claim  which  that  country  had  made  in  former  times  to 
jurisdiction  in  the  waters  surrounding  Great  Britain,  was  considered. 
That  question  was  disposed  of  by  Lord  Cockburn,  the  presiding 
officer  in  that  case,  and  his  words,  which  will  be  found  in  "  Law  Re- 
ports," 2,  Exchequer  Division,  at  p.  175,  are : — 

"All  these  vain  and  extravagant  pretensions  have  long  since  given 
way  to  the  influence  of  reason  ana  common-sense.  If,  indeed,  the 
sovereignty  thus  asserted  had  a  real  existence,  and  could  now  be  main- 
tained, it  would  of  course,  independently  of  any  question  as  to  the 
three-mile  zone,  be  conclusive  of  the  present  case.  But  the  claim  to 
such  sovereignty,  at  all  times  unfounded,  has  long  since  been  aban- 
doned. No  one  would  now  dream  of  asserting  that  the  sovereignty 
of  these  realms  has  any  greater  right  over  the  surrounding  seas  than 
the  sovereigns  on  the  opposite  shores ;  or  that  it  is  the  especial  duty 
and  privilege  of  the  Queen  of  Great  Britain  to  keep  the  pjeace  in  these 
seas;  or  that  the  Court  of  Admiralty  could  try  a  foreigner  for  an 
offence  committed  in  a  foreign  vessel  in  all  parts  of  the  Channel. 
No  writer  of  our  day,  except  Mr.  Chitty  in  his  treatise  on  the  Pre- 
rogative, has  asserted  the  ancient  doctrine.  Blackstone,  in  his  chap- 
ter on  the  prerogative  in  the  Commentaries,  while  he  asserts  that 
the  narrow  seas  are  part  of  the  realm,  puts  it  only  on  the  ground 
that  the  jurisdiction  of  the  Admiralty  extends  over  these  seas.  He 
is  silent  as  to  any  jurisdiction  over  foreigners  within  them.  The 
concensus  of  jurists,  which  has  been  so  much  insisted  on  as  author- 
ity, is  perfectly  unanimous  as  to  the  non-existence  of  any  such  juris- 
diction." 

Sir  Charles  Fitzpatrick:  Which  jurisdiction? 

Mr.  Turner  :  Jurisdiction  over  the  narrow  seas  which  was  at  that 
time  being  talked  about. 

Sir  Charles  Fitzpatrick:  Does  Lord  Cockburn  in  this  passage 
not  refer  to  jurisdiction  over  foreigners  within  those  seas? 
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Mb.  Turner  :  He  says : — 

"The  concensus  of  jurists,  which  has  been  so  much  insisted  on  as 
authority,  is  perfectly  unanimous  as  to  the  non-existence  of  any  such 
jurisdiction.  Indeed,  it  is  because  this  claim  of  sovereignty  is  ad- 
mitted to  be  untenable " 

that  is  the  claim  over  the  narrow  seas— 

"  that  it  has  been  found  necessary  to  resort  to  the  theory  of  the  three- 
mile  zone.  It  is  in  vain,  therefore,  that  the  ancient  assertion 
304  of  sovereignty  over  the  narrow  seas  is  invoked  to  ^ve  counte- 
nance to  the  rule  now  sought  to  be  established,  of  jurisdiction 
over  the  three-mile  zone.  If  this  rule  is  to  prevail,  it  must  be  on 
altogether  diiferent  grounds.  To  invoke  as  its  foundation,  or  in  its 
support,  an  assertion  of  sovereignty  which,  for  all  practical  purposes, 
is,  and  always  has  been,  idle  and  unfounded,  and  the  invalidity  of 
which  renders  it  necessary  to  have  recourse  to  the  new  doctrine, 
involves  an  inconsistency,  on  which  it  would  be  superfluous  to  dwell." 

I  submit,  following  Lord  Cockbum,  that  whatever  may  have  been 
the  ideas  of  Great  Britain  as  to  sovereignty  over  these  seas,  whatever 
ideas  she  may  have  enforced  on  other  nations  as  the  result  of  war, 
those  ideas  had  gone,  had  been  exploded,  long  before  the  treaty  of 
1783,  and,  certainly,  long  before  the  treaty  of  1818,  which  is  the 
essential  treaty  before  this  Tribunal  for  consideration. 

Counsel  referred  to  Mitchell's  maps  which  were  in  existence  and 
before  the  Commissioners  at  the  making  of  the  treaty  of  1783,  and 
he  passed  those  maps  up  to  the  Tribunal  for  examination.  It  did  not 
require  the  Commissioners  who  were  negotiating  the  treaty  of  1783  to 
look  at  maps  to  know  that  there  were  bays  up  north  there  under 
British  jurisdiction.  The  maps  were  there  for  another  purpose. 
They  were  there  for  the  delimitation  of  territory.  The  first  clause 
of  the  treaty  of  1783  had  secured  to  the  United  States  the  right  to 
fish  in  all  places  in  the  sea.  Undoubtedly  there  were  large  bays  there 
that  were  not  under  the  territorial  jurisdiction  of  Great  Britain,  so 
that  when  the  Commissioners  came  to  deal  with  the  second  clause  of 
the  treaty,  the  grant  of  the  liberty  to  fish  within  the  territorial  waters, 
it  was  not  necessary  to  refer  to  the  maps  to  see  the  bays  up  there  were 
included  in  the  grant.  The  American  negotiators  knew  that  they  had 
secured  the  right  to  fish  everywhere — in  every  character  of  water — 
by  the  conjoint  action  of  the  two  clauses  of  the  treaty ;  the  first  clause, 
in  virtue  of  the  sovereignty  of  the  United  States  as  one  of  the  nations 
of  the  world,  conceded  the  right  to  fish  in  the  high  se^s,  including  all 
the  bays  which  constituted,  at  that  time,  any  part  of  the  high  seas; 
and  when  the  Commissioners  came  to  deal  with  the  right  to  fish  within 
the  jurisdictional  waters  of  Great  Britain,  in  the  second  clause,  the 
fact  that  they  did  know  that  the  United  States  had  the  right,  as  a 
nation,  to  fish  everywhere  else  shows  conclusively  that  the  provision 
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of  the  treaty  relating  to  bays  had  relation  only  to  the  small  bays — 
the  territorial  bays — concerning  which  it  was  thought  necessary  to 
take  a  grant  of  the  right  to  fish  from  the  Government  of  Great 
Britain. 

I  shall  not  follow  counsel  at  this  time  in  discussing  the  attitude  of 
the  United  States  concerning  Delaware  Bay  or  Chesapeake  Bay,  nor 
the  question  whether  our  fishermen  did  or  did  not  resort  to  all  these 
British  bays  in  the  interval  between  the  making  of  the  treaty  of  1818 
and  the  year  1840,  when  the  question  of  their  right  to  fish  there  was 
first  brought  up  for  consideration,  nor  to  the  trouble  between  France 
and  the  United  States  in  1822,  nor  to  the  many  other  matters  dis- 
cussed by  him  in  the  historical  introduction  to  his  argument.  I  shall 
have  occasion  to  refer  to  these  matters  in  the  couxse  of  my  argument 
on  the  special  questions  presented,  but  I  have  now  followed  him  as 
far  as  I  think  it  necessary  to  do  in  the  observations  made  by  him  con- 
cerning the  general  aspects  of  the  Case. 

The  PREsmBNT:  Am  I  right. in  understanding  you  to  interpret 
article  3  of  the  Convention  of  1783  as  meaning  that  American  fisher- 
men shall  have  the  liberty  to  fish  only  in  narrow  bays?  I  understand 
you  to  say  that  the  larger  bays  are  included  in  the  words  "  at  all  other 
places  in  the  sea."    As  to  the  second  clause  which  says  that : 

"  the  inhabitants  of  the  United  States  shall  have  liberty  to  take  fish 
of  every  kind  on  such  part  of  the  coast  of  Newfoundland  as  British 
fishermen  shall  use  *  *  *  and  also  on  the  coasts,  bays,  and  creeks 
of  all  other  of  His  Britannic  Majesty's  dominions  in  America." 

do  you  understand  the  word  "  bays  "  in  this  clause  only  as  encompass- 
ing the  smaller  bays? 

Mr.  Turner:  Only  as  encompassing  those  bays  which,  under  the 
principles  of  international  law,  were  under  the  territorial  jurisdiction 
of  Great  Britain. 

The  President  :  And  the  larger  bays  you  understand  to  be  included 
in  the  words  "  all  other  places  in  the  sea  "? 

Mr.  Turner:  Undoubtedly,  that  is  the  position  of  the  United 
States. 

The  President:  I  would  like  to  ascertain  your  understanding  of 
the  word  "  bays  "  in  the  following  sentence : — 

"  and  that  the  American  fishermen  shall  have  liberty  to  dry  and  cure 
fish  in  any  of  the  unsettled  bays,  harbours,  and  creeks  of  Nova  Scotia, 
Magdalen  Islands,  and  Labrador,  so  long  as  the  same  shall  remain 
unsettled." 

305  What  do  you  understand  by  the  word  "  bays  "  here? 

Mr.  Turner:  I  understand  that  that  means  the  same  bays 
to  which  they  are  to  have  access  for  the  purposes  of  the  fishery. 
The  Pribsident:  Not  those  bays  which  are  of  a  larger  character! 
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Mr,  Tuhner:  They  did  not  need  permission  from  Great  Britain 
to  have  access  to  the  larger  bays.  They  took  the  permission  of  Great 
Britain  for  the  purpose  of  fishing  and  of  curing  and  drying  fish  in 
those  bays  only  over  which  Great  Britain  had  control  under  the  prin- 
ciples of  international  law. 

The  PREsmsNT:  Thank  you,  Sir. 

Mr.  Turner:  Now,  Mr.  President,  I  propose  to  look  very  briefly 
at  this  fishery  from  an  historical  point  of  view.  It  has  been  said 
by  the  scientific  writers  that  no  human  act  can  be  truthfully  in- 
terpreted without  a  knowledge  of  the  thing  which  that  act  was  in- 
tended to  influence,  and  without  looking  at  the  history  which  preceded 
and  led  up  to  the  doing  of  the  act;  and  this  is  especially  true  of 
those  acts  which  take  the  form  of  spoken  or  written  words,  and  are 
intended  to  communicate  to  another,  or  to  others,  some  thought,  or 
emotion,  or  purpose  of  the  human  mind.  No  sentence  is  so  simple 
but  that  it  needs  interpretation,  and  no  sentence  can  be  made  so 
certain  and  definite  as  to  dispense  with  the  necessity  of  interpreta- 
tion. The  attempt  which  is  sometimes  made  to  dispense  with  that 
necessity  by  piling  particular  upon  particular  is  only  to  obscure  the 
sense,  and  to  make  uncertain  that  which  was  already  certain  when 
interpreted  by  the  rule  of  common  sense  and  right  reason.  So  that 
it  is  essential,  in  interpreting  all  human  acts,  to  look  into  the  history 
which  preceded  the  doing  of  the  acts,  in  order  that  we  may  get,  to 
some  extent  at  least,  a  view  of  the  mind  of  the  person  or  persons 
who  did  or  performed  those  acts.  The  particular  act  which  we  are 
looking  at  here  is  the  treaty  of  1818.  We  want  to  know  what  the 
negotiators  of  the  treaty  meant  by  the  various  words  which  they 
employed  in  that  treaty,  and  in  order  to  ascertain  that  we  must  look 
at  the  subject-matter,  which  is  this  great  fishery,  and,  to  some  extent, 
at  the  historical  relations  of  the  two  countries  toward  that  fishery. 
I  want  the  Tribunal  to  have  an  idea  of  what  this  fishery  was  and  is. 
No  man  probably  ever  lived,  either  before  or  after  or  during  his 
day,  who  knew  the  fishery  any  better  than  John  Quincy  Adams,  whose 
name  has  been  so  frequently  mentioned,  and  from  whose  writings 
so  many  passages  have  been  brought  to  the  attention  of  the  Tribunal 
by  learned  counsel.  I  want,  therefore,  to  read  from  Mr.  Adams  to 
show  what  this  fishery  is  which  these  nations  have  been  contending 
about,  and  concerning  which  they  have  brought  their  contentions  to 
this  Tribunal.  Mr.  Adams's  work  was  entitled  "  Fisheries  and  the 
Mississippi,"  and  the  British  Case  Appendix,  and  Argument  has 
extracted  copiously  from  it.  Describing  these  fisheries  at  p.  184  of 
that  work,  Mr.  Adams  says : — 

"  The  nature  of  the  rights  and  liberties,  consisted  in  the  free  par- 
ticipation in  a  -fishery.    That  fishery  covering  the  bottom  of  the 
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banks  which  surround  the  island  of  Newfoundland,  the  coasts  of 
New-England,  Nova  Scotia,  the  Gulf  of  St.  Lawrence,  and  Labrador, 
furnishes  the  richest  treasure  and  the  most  beneficent  tribute  that 
ocean  pays  to  earth  on  this  terraqueous  globe.  .  .  .  By  the  pleasure 
of  the  Creator  of  earth  and  seas,  it  had  been  constituted  in  its  physical 
nature  one  fishery,  extending  in  the  open  seas  around  that  island,  to 
little  less  than  five  degrees  of  latitude  from  the  coast,  spreading  along 
the  whole  northern  coast  of  this  continent,  and  insinuating  itself  into 
all  the  bays,  creeks-,  and  harbours  to  the  very  borders  of  the  shores. 
For  the  full  enjoyment  of  an  equal  share  in  this  fishery,  it  was  neces- 
sary to  have  a  nearly  general  access  to  every  part  of  it.  The  habits 
of  the  game  which  it  pursues  being  so  far  migratory  that  they  were 
found  at  different  periods  most  abundant  in  different  places,  some- 
times populating  the  banks  and  at  others  swarming  close  upon  the 
shores.  The  latter  portion  of  the  fishery  had,  however,  always  been 
considered  as  the  most  valuable,  inasmuch  as  it  afforded  the  means  of 
drying  and  curing  the  fish  immediately  after  they  were  caught,  which 
could  not  be  effected  upon  the  banks. 

"  By  the  law  of  nature  this  fishery  belonged  to  the  inhabitants  of 
the  regions  in  the  neighbourhood  of  which  it  was  situated.  By  the 
conventional  law  of  Europe,  it  belonged  to  the  European  nations 
which  had  formed  settlements  in  those  regions.  France,  as  the  first 
principal  settler  in  them,  had  long  claimed  the  exclusive  right  to  it. 
Great  Britain,  moved  in  no  small  degree  by  the  value  of  the  fishery 
itself,  had  made  the  concjuest  of  all  those  regions  upon  France,  and 
had  limited  by  treaty,  within  a  narrow  compass,  the  right  of  France 
to  any  share  in  the  fishery.  Spain,  upon  some  claim  of  prior  dis- 
covery, had  for  some  time  enjoyed  a  share  of  the  fishery  on  the  banks; 
but  at  the  last  treaty  of  peace,  prior  to  the  American  Revolution,  had 
expressly  renounced  it. 

"At  the  commencement  of  the  American  Revolution,  therefore,  this 
fishery  belonged  exclusively  to  the  British  nation,  subject  to  a  cer- 
tain limited  participation  in  it  reserved  by  treaty  stipulations  to 
France.'* 

306  Mr.  Adams's  description  of  the  fishery  as  a  single  fishery, 

because  of  the  habits  of  the  game,  is  fully  borne  out  by  tho 
testimony  in  this  case  concerning  the  migratory  habits  of  the  fish 
upon  these  coasts,  the  fish  appearing  at  one  part  of  the  coast  some 
years  and  some  seasons,  and  other  years  entirely  deserting  it  and 
going  to  other  parts  of  the  coast.  The  central  fishery,  of  course,  is 
that  of  the  great  banks,  upon  which  the  codfish  are  caught,  but  the 
necessity  of  resorting  to  all  the  coasts  for  the  other  characters  of  fish, 
which  are  migratory  in  their  habits,  and  for  the  purpose  as  well  of 
securing  fresh  bait,  necessary  to  make  codfishing  profitable,  consti- 
tutes the  fishery,  as  Mr.  Adams  says,  one  single  indivisible  fishery. 

Sir  Charles  Fitzpatrick:  The  game  referred  to  by  Mr.  Adams 
was  the  codfish,  was  it  not? 

Mr.  Turner:  Possibly.  That  probably  would  affect  the  habits  of 
the  fish  to  some  extent.  Now,  to  get  an  adequate  conception  of  this 
fishery,  one  and  inseparable  in  all  its  parts,  as  stated  by  Mr.  Adams, 
it  is  necessary  to  imagine  the  bold,  forbidding,  rocky,  iron-bound 
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coast  which  encloses  the  seas  in  which  the  fishery  is  carried  on — 
covered  with  ice  and  snow  during  the  long  months  of  winter,  shrouded 
in  perpetual  fogs  during  the  short  months  of  summer,  and  subject  at 
all  times  to  the  tempestuous  storms  which  sweep  the  seas,  occasioned, 
no  doubt,  by  the  confluence  in  the  neighbourhood  of  Newfoundland 
of  the  warm  waters  of  the  gulf  stream  with  the  icy  currents  which 
come  down  from  the  north.  It  is  upon  the  tumbling  waters  of  these 
seas,  dashing  themselves  into  lather  and  foam  against  the  rocky  prom- 
ontories, that  the  fishermen  of  the  Atlantic  coast  of  the  United 
States  and  of  Canada  pursue  the  avocation  which  earns  them  a  liveli- 
hood, and  they  must  have  kindly  and  hospitable  treatment,  they  must 
have  ready  access  to  all  the  indentations  with  which  the  coasts  abound, 
if  they  are  to  avert  supreme  disaster  to  themselves  and  their  vessels. 
There  was  no  craft  known  to  the  science  of  navigation  in  the  last 
quarter  of  the  eighteenth  century,  or  the  first  quarter  of  the  nine- 
teenth century,  to  say  nothing  of  the  frail  craft  of  the  fisherman, 
which  would  have  dared  to  venture  upon  those  iron-bound  coasts 
without  knowing  that  it  had  a  right  of  ready  access  to  all  the  bays 
and  harbours  which  indent  that  coast  whenever  the  lowering  clouds 
marked  the  impending  approach  of  storm  and  possible  shipwreck. 
Yet  we  are  told  by  the  British  Argument  in  this  case  that  the  United 
States  took  for  its  fishermen  the  right  to  fish  on  those  coasts,  in  im- 
mediate proximity  to  the  coasts — indeed,  that  they  took  the  right  to 
fish  up  to  the  very  point  of  contact  of  land  and  water — and  failed 
to  secure  for  the  fishermen  the  right  to  enter  the  bays  and  harbours 
of  the  coasts  for  shelter  from  the  ever-threatening  storms  which, 
without  such  refuge,  meant  disaster  and  certain  death.  Our  learned 
friends  on  the  other  side  may  believe  that  that  is  the  true  construc- 
tion of  the  treaty  of  1818,  but  I  do  not. 

I  have  read  Mr.  Adams's  description  of  this  fishery,  and  have  en- 
deavoured to  add  to  it,  although  very  inadequately,  by  a  word  indi- 
cating the  conditions  under  which  the  fishery  must  be  carried  on.  I 
would  like  before  leaving  the  subject  that  the  Tribunal  know  some- 
thing about  the  fisherman  himself.  I  fin,d  that  infonnation  in  the 
great  speech  delivered  in  the  British  Parliament  by  Edmund  Burke 
just  before  the  severance  of  the  relations  between  the  colonies  and 
the  mother  country  on  the  subject  of  conciliation  with  America. 
The  speech  is  a  masterpiece  of  English,  and  compares  with  the  great 
passages  of  oratory  which  have  been  preserved  and  come  down  to  us 
from  ancient  times.  It  has  been  said  that  Mr.  Burke,  in  this  ora- 
tion, referred  to  the  whale  fishery  carried  on  by  the  American  fisher- 
men, but  when  the  Tribunal  has  heard  the  passage,  it  will  see  that 
he  was  referring  to  the  American  fishermen  generally,  and  in  all 
their  relations  as  fishermen.    He  said : — 

"As  to  the  wealth  which  the  colonies  have  drawn  from  the  sea  by 
their  fisheries,  you  had  all  that  matter  fully  opened  at  your  bar. 
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You  surely  thought  those  acquisitions  of  value,  for  they  seemed  even 
to  excite  your  envy;  and  j^et,  the  spirit  by  which  that  enterprising 
employment  has  been  exercised,  ought  rather,  in  my  opinion,  to  have 
raised  your  esteem  and  admiration.  And  pray,  sir,  what  in  the 
world  is  equal  to  it?  Pass  by  the  other  parts,  and  look  at  the  man- 
ner in  which  the  people  of  New  England  have  of  late  carried  on  the 
whale  fishery.  While  we  follow  them  among  the  tumbling  moun- 
tains of  ice,  and  behold  them  penetrating  into  the  deepest  frozen 
recesses  of  Hudson's  Bay  and  Davis's  Straits — while  we  are  looking 
for  them  beneath  the  Arctic  Circle,  we  hear  that  they  have  pierced 
into  the  opposite  region  of  polar  cold — that  they  are  at  the  antipodes, 
and  engaged  under  the  frozen  Serpent  of  the  south.  Falkland 
Island,  which  seemed  too  remote  and  romantic  an  object  for  the  grasp 
of  national  ambition,  is  but  a  stage  and  resting-place  in  the  progress 
of  their  victorious  industry.  Nor  is  the  equinoctial  heat  more  dis- 
couraging to  them  than  the  accumulated  winter  of  both  the  poles. 

W^  know  that  while  some  of  them  draw  the  line,  and  strike  the 
307      harpoon  on  the  coast  of  Africa,  others  run  the  longitude,  and 

pursue  their  gigantic  game  along  the  coast  of  Brazil.  No 
sea  but  what  is  vexed  by  their  fisheries.  No  climate  that  is  not 
witness  to  their  toils.  Neither  the  perseverance  of  Holland  nor 
the  activity  of  France,  nor  the  dexterous  and  firm  sagacity  of  Eng- 
lish enterprise,  ever  carried  this  most  perilous  mode  or  hardy  indus- 
try to  the  extent  to  which  it  has  been  pushed  by  this  recent  people — 
a  people  who  are  still,  as  it  were,  but  in  the  gristle,  and  not  yet 
hardened  into  the  bone  of  manhood.  When  I  contemplate  these 
things — when  I  know  that  the  colonies  in  general  owe  little  or  noth- 
ing to  any  care  of  ours,  and  that  they  are  not  squeezed  into  this 
happy  form  by  the  constraints  of  watchful  and  suspicious  govern- 
ment, but  that,  through  a  wise  and  salutary  neglect,  a  generous  na- 
ture nas  been  suffered  to  take  her  own  way  to  perfection — when  I 
reflect  upon  these  effects — when  I  see  how  profitable  they  have  been 
to  us,  I  feel  all  the  pride  of  power  sink,  and  all  presumption  in  the 
wisdom  of  human  contrivances  melt,  and  die  away  withm  me.  My 
rigor  relents.    I  pardon  something  to  the  spirit  of  liberty." 

Now,  Sirs,  it  is  a  curious  commentary  upon  this  eloquent  passage 
of  Mr.  Burke  that  at  the  moment  when  he  was  delivering  it  the  most 
repressive  laws  were  on  the  statute  books  of  Great  Britain,  and  were 
being  enforced,  for  the  purpose  of  preventing  the  colonies  of  Great 
Britain,  planted  on  the  American  shores,  from  enjoying  this  great 
American  fishery.  Not  only  were  these  repressive  laws  directed 
against  the  colonies  themselves,  but  it  was  the  policy  of  Great  Britain, 
without  reference  to  the  punishment  of  her  American  colonies,  to 
keep  the  Island  of  Newfoundland  and  the  coasts  surrounding  it  on 
the  Gulf  of  St.  Lawrence,  absolutely  without  population  of  any  kind, 
in  order  that  she  might  retain  the  enjoyment  of  that  fishery  for  her 
own  people  in  Europe.  The  British  Case  and  the  British  Appendix 
are  full  of  these  statutes,  which  the  Tribunal  may  consult  with  great 
profit,  showing  the  policy  which  had  long  prevailed  on  the  part  of 
Great  Britain  towards  these  fisheries,  a  policy  which  the  United 
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States  thinks  plays  an  important  part  in  determining  what  the  nego- 
tiators of  the  treaty  of  1818  meant  concerning  several  of  the  matters 
here  in  dispute. 

The  policy  was  two-fold  in  its  purpose.  The  first  purpose  was  to 
subserve  the  trade  and  commerce  at  home;  and  the  second  was  to 
build  up  a  hardy  and  efficient  merchant  marine,  by  stimulating  the 
fishing  enterprise  and  the  practice  of  fishing  by  the  British  European 
population. 

I  read  from  p.  6  of  the  British  Case,  about  half-way  down  the 
page  :— 

^^TJie  Colomal  System  and  the  Navigation  Laws. — Another  factor 
in  the  situation  in  1783  must  be  remembered,  namely,  the  mutually 
exclusive  policy  which  all  European  nations  had  for  many  years  pur- 
sued with  reference  to  the  trade  of  their  respective  colonies.  The 
clause  of  the  1818  treaty  permitting  American  fishermen  to  enter 
British  bays  and  harbours — 

" '  for  the  purpose  of  shelter  and  of  repairing  damages  therein,  and 
of  purchasing  wood,  and  of  obtaining  water,  and  for  no  other  purpose 
whatever ' 

"can  scarcely  be  appreciated,  at  the  present  day,  unless  the  fact  is 
borne  in  mind  that,  m  1818,  no  foreign  vessel  of  any  kind  was,  unless 
under  exceptional  circumstances,  permitted  to  enter  a  colonial  harbour. 

^''Nationality. — One  other  factor  in  the  situation  should  be  men- 
tioned, namely,  the  strength  of  the  conception  which  at  that  date 
prevailed  as  to  the  advantages  to  be  derived  by  any  nation  from  an 
mcrease  in  the  number  of  its  seamen. 

"  It  was  with  a  view  to  naval  strength  that  England  had  from  an 
early  period  confined  to  British  subjects  residing  on  the  European 
side  of  the  Atlantic  the  right  to  dry  and  cure  fish  on  Newfoundland 
shores.  Such  was  the  policy  of  the  statute  of  1699  (10  &  11  Wm.  Ill, 
cap.  25),  and  the  meaning  of  that  statute  was,  by  tne  statute  of  1775 
(15  Geo.  Ill,  cap  31),  rendered  clear.  Not  only  were  foreigners 
excluded,  but  British  subjects  residing  in  the  American  colonies 
(other  than  Newfoundlanders)  were  refused  liberty  to  exercise  the 
privilege. 

"It  was  to  prevent  depletion  of  her  force  of  sailors  that  Great 
Britain  insisted  upon  the  right  to  stop  United  States  vessels  on  the 
hiffh  seas  in  order  to  search  for  British  seamen.  And  it  was  the 
enforcement  of  that  claim  which  was  one  of  the  causes  of  the  war 
of  1812." 

Upon  the  effect  of  this  policy  of  Great  Britain,  I  read  from  the 
history  of  Newfoundland,  by  McGregor,  a  British  author,  published 
in  1832.  The  passages  will  be  found  in  the  United  States  Counter- 
Case  Appendix,  at  pp.  672  and  573,  and  then  again  at  p.  677.  I  read 
first  from  the  bottom  paragraph  of  p.  672 : — 

"  The  French,  always,  but  now  more  than  ever,  anxious  about  their 
fishery,  insisted  on  their  having  a  right  to  the  western  coast,  for  the 
purpose  of  fishing  as  far  south  as  Cape  Ray;  maintaining  that  it 
properly  was '  Point  Riche'  mentioned  in  the  treaty  of  Utrecht    This 
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claim  embraced  nearly  two  hundred  miles  of  the  west  coast  of  New- 
foundland more  than  they  had  a  right  to  by  treaty ;  and  their  author- 
ity being  founded  only  on  an  old  map  of  Hermann  Moll,  was  shown, 
with  great  accuracy,  by  the  Board  of  Trade,  to  be  altogether  inad- 
missible. The  coast  of  Labrador  was  in  1763  separated  from  Canada, 
and  annexed  to  the  government  of  Newfoundland.  This  was  a  very 
judicious  measure;  but,  as  the  chief  object  of  those  who  at  that  time 
frequented  Labrador,  was  the  seal-fishery,  the  Board  of  Trade,  at 
the  recommendation  principally  of  Sir  Hugh  Palliser,  consid- 
308  ered  it  unwise  policy  to  separate  Labrador  from  the  jurisdiction 
of  Canada;  and  accordingly  recommended  his  majesty  to  re- 
annex  it.  This  was  effected  in  1774,  and  in  the  following  year  an  act 
was  passed,  the  spirit  of  which  was  to  defend  and  support  the  ship 
fishery  carried  on  from  England. 

"  Its  principal  regulations  were,  that  the  privilege  of  drying  fish 
on  the  shores  should  be  limited  to  his  majesty's  subjects  arriving  at 
Newfoundland  from  Great  Britain  and  Ireland,  or  any  of  the  British 
dominions  in  Europe.  This  law  set  at  rest  all  that  had  been  agitated 
in  favoui  of  the  resident  colonists." 

Now,  as  to  the  effect  of  this  policy,  McGregor  says,  at  p.  677,  read- 
ing from  the  commencement  of  the  second  paragraph  from  the 
bottom : — 

"  It  is  certain  that  none  of  the  British  plantations  have  been  worse 
governed  than  Newfoundland,  nor  in  any  has  more  confusion  pre- 
vailed. By  the  constitutions  granted  to  all  the  other  colonics,  a 
clearly  defined  system  of  jurisdiction  was  laid  down;  but  the  admin- 
istration of  Newfoundland  was,  in  a  great  measure,  an  exclusively 
mercantile  or  trading  government;  which,  as  Adam  Smith  very  justly 
observes, '  is  perhaps  the  very  worst  of  all  governments  for  any  coun- 
try whatever; '  and  a  powerless  planter,  or  fisherman,  never  expected, 
or  seldom  received,  justice  from  the  adventurers,  or  the  fishing  ad- 
mirals, who  were  their  servants.  Mr.  Reeves,  in  his  History  of  New- 
foundland, states,  '  that  they  had  been  in  the  habit  of  seeing  that 
species  of  wickedness  and  anarchy  ever  since  Newfoundland  was 
frequented,  from  father  to  son ;  it  was  favourable  to  their  old  impres- 
sions, that  Newfoundland  was  theirs,  and  that  all  the  plantations 
were  to  be  spoiled  and  devoured  at  their  pleasure.' 

"  There  is  no  doubt  but  that  so  arbitrary  an  assumption  and  prac- 
tice of  misrule  produced  the  consequences  that  severity  always  gen- 
erates; and  that  the  planters  soon  reconciled  themselves  to  the 
principles  of  deceit  and  falsehood,  or  to  the  schemes  that  would 
most  effectually  enable  them  to  elude  their  engagements  with  the 
adventurers.  The  resident  fishermen,  also,  who  were  driven  fiwm 
time  to  time  out  of  Newfoundland,  by  the  statute  of  William  and 
Mary,  generally  turned  out  the  most  hardened  and  depraved  char- 
acters wherever  they  went." 

I  next  read  to  the  Tribunal  from  the  testimony  of  William  Knox, 
who  was  connected  with  the  administration  of  Lord  North  during 
the  war  of  the  American  revolution,  and  who  testified  before  a  com- 
mittee of  Parliament  in  1793  concerning  the  condition  of  affairs  in 
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the  Island  of  Newfoundland.    I  read  from  p.  560  of  the  United 
States  Counter-Case  Appendix : — 

"  Your  Committee  again  called  William  Knox^  Esquire,  who  being 
examined,  said,  That  in  order  to  give  the  Committee  the  fullest  infor- 
mation he  was  able  upon  the  subject  of  their  enquiry,  he  should  begin 
by  stating  the  objects  of  the  Act  of  the  15th  of  His  present  Majesty, 
and  the  motives  which  induced  the  then  Ministers  (all  of  whom  are 
now  dead)  to  adopt  the  several  provisions  it  contains,  which  he  was 
the  better  enabled  to  do,  as  he  was  then  one  of  the  Under  Secretaries 
of  State,  in  the  American  department,  and  furnished  much  of  the 
information  upon  which  they  acted. 

"That  the  island  of  Newfoundland  had  been  considered,  in  all 
former  times,  as  a  great  English  ship  moored  near  the  Banks  during 
the  fishing  season,  for  the  convenience  of  the  English  Fishermen. 
The  Governor  was  considered  as  the  ship's  Captain,  and  all  those  who 
were  concerned  in  the  Fishery  business,  as  his  crew,  and  subject  to 
naval  discipline  while  there,  and  expected  to  return  to  England  when 
the  season  was  over." 

Omitting  parts  of  this  testimony  which  is  not  material,  I  now  read 
from  p.  561,  commencing  eight  lines  down  from  the  top : — 

"  To  prevent  the  increase  of  inhabitants  on  the  island,  the  most 
positive  instructions  were  given  to  the  Governors  not  to  make  any 
grants  of  the  lands,  and  to  reduce  the  number  of  those  who  were 
already  settled  there.  Their  vessels,  as  well  as  those  belonging  to  the 
colonies,  were  to  be  denied  any  priority  of  right  in  occupying  stations 
in  the  bays  or  harbors  for  curing  their  Fish  over  the  vessels  from 
England;  and  he  was  instructed  to  withhold  from  them  whatever 
might  serve  to  encourage  them  to  remain  on  the  island ;  and  as  Lord 
North  expressed  it,  whatever  they  loved  to  have  roasted,  he  was  to 
give  them  raw;  and  whatever  they  wished  to  have  raw,  he  was  to 
give  them  roasted.  With  a  view  to  secure  the  return  of  all  the  Fish- 
ermen carried  out,  half  their  wages  was  made  payable  to  them  in 
bills  or  cash  at  the  end  of  the  season,  and  their  employers  were  obliged 
to  find  them  a  passage  home,  and  allowed  to  retain  forty  shillings  of 
their  wages  for  that  purpose ;  and  to  give  an  advantage  to  the  Bank 
Fishery  over  the  Shore  Fishery,  as  well  as  to  encourage  the  fitting  out 
from  England,  without  offence  to  the  Colonies,  a  Bounty  was  given 
upon  the  taking  20,000  tail  of  fish  by  bankers  from  England  that 
carried  out  two  green  men,  or  youngsters  that  had  never  before  been 
at  sea." 

I  have  referred  to  this  policy  of  Great  Britain  because,  in  the  view 
of  the  United  States,  it  has  a  material  bearing  on  a  number  of  the 
questions  presented  to  the  Tribunal.  That  also  seems  to  be  the  view 
of  Great  Britain,  since  the  Case  and  the  Appendix  to  the  Case  of 
Great  Britain  both  deal  with  the  matter.    I  do  not  propose  to  stop 

now  to  discuss  the  matter  at  any  length  and  I  merely  suggest, 
309      in  passing,  that  restrictions  and  exactions  in  the  interest  of  the 

trade  and  commerce  of  an  island  and  the  coasts  of  an  island, 
towards  which  a  policy  of  isolation  and  depopulation  existed,  and 
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which  were  never  intended  to  have  any  trade  or  commerce  of  their 
own,  could  not  have  entered  very  largely  into  the  contemplation  of 
the  makers  of  the  treaty  of  1818,  and  that  what  did  not  enter  into 
the  contemplation  of  the  makers  of  that  treaty,  and  was  not  covered 
by  some  affirmative  provision  therein,  is  and  can  be  no  part  of  that 
treaty  to-day. 

A  consideration  of  the  relations  of  the  people  and  of  the  American 
colonies  to  this  fishery,  would  not  be  complete  without  looking  for  a 
moment  at  the  struggle  which  the  colonies  had  put  forward,  and 
which  they  had  aided  the  mother  country  to  put  forward,  to  secure 
and  extend  and  defend  the  fisheries. 

National  possessions  in  the  western  hemisphere  were  so  conflicting, 
and  national  titles  there  so  ill-defined  in  the  17th  and  18th  centuries 
that  it  is  not  surprising  that  a  bounty  of  nature  so  rich  and  fruitful 
as  these  fisheries  should  have  given  rise  to  international  disputes  and 
to  wars  between  nations.  The  principal  contestants  and  disputants 
over  these  fisheries  were  Great  Britain  and  France,  both  of  whom 
claimed  the  coasts  upon  which  the  fishery  was  situated  by  virtue  of 
alleged  prior  discovery,  and  both  of  whom  had  planted  scattered 
settlements  on  those  coasts.  The  disputes  about  the  fisheries  between 
the  two  countries,  and  the  wars  in  which  the  fate  of  the  fisheries  was 
involved,  occupied,  with  some  intermissions,  almost  a  century,  and  in 
these  wars,  so  far  as  the  theatre  of  war  was  upon  the  American  con- 
tinent (and  it  was  frequently  there  to  a  very  considerable  extent), 
the  American  colonies  did  their  part  and  their  full  part  in  sustaining 
the  British  pretensions  and  in  extending  the  British  possessions. 

In  the  war  between  France  and  England,  which  was  concluded  by 
the  peace  of  Eyswick  of  1697,  a  force  of  New  England  fishermen 
under  William  Phipps,  himself  a  Maine  fisherman,  afterwards 
knighted  by  the  King  of  Great  Britain  for  his  services,  reduced  the 
French  province  of  Acadie,  afterwards  called  Nova  Scotia,  although 
as  the  result  of  the  conclusion  of  that  war  and  the  treaty  of  peace 
which  followed  the  war,  the  province  was  retroceded  to  France.  The 
colony  was  finally  reduced  and  became  a  British  possession  under 
the  name  of  Nova  Scotia,  in  the  wars  of  the  early  years  of  the  reign 
of  Queen  Anne,  and  it  was  ceded  to  Great  Britain  permanently  by 
the  Treaty  of  Utrecht  in  1713. 

In  1744  the  two  nations  were  again  at  war,  and  the  American  colo- 
nies fitted  out  a  force  of  colonial  troops  for  the  reduction  and  capture 
of  Louisburg,  on  the  Island  of  Cape  Breton,  then  called  the  Dunkirk 
of  America,  because  the  French  Government  had  spent  twenty-five 
years  of  time  and  80,000,000  livres  in  money  in  the  effort  to  make  it 
impregnable.  While  a  British  squadron  assisted  in  the  blockade 
during  the  siege,  the  siege  was  carried  on  entirely  by  the  colonial 
troops   under   William   Pepperell,   another   Maine   fisherman,   also 
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knighted  by  the  King  of  Great  Britain  for  his  services,  and  after 
forty-nine  days  the  siege  resulted  in  the  reduction  of  the  great  strong- 
hold, in  the  surrender  of  the  French  garrison,  and  in  the  occupation 
of  the  entire  territory  of  Cape  Breton,  all  as  the  result  of  the  efforts 
of  the  American  colonies,  recognised  and  commemorated  in  the  Brit- 
ish Parliament,  not  only  in  speeches,  but  in  resolves  and  Acts  of 
Parliament. 

The  necessities  of  Great  Britain  on  the  continent  compelled  her  to 
again  to  give  up  the  trophies  which  had  been  laid  at  her  feet  by  her 
American  colonies,  and  the  peace  of  Aix-la-Chapelle  surrendered 
Louisburg  and  the  Island  of  Cape  Breton  back  to  the  French  crown. 

In  1756  began  the  war  between  these  two  nations,  which  finally 
settled  for  ever  in  favour  of  Great  Britain  the  ownership  of  the  coasts 
and  shores  in  North  America,  upon  which  these  fisheries  are  situated, 
and,  of  course,  the  ownership  of  the  fisheries  themselves.  That  war 
began  in  America  over  the  fisheries,  and  over  disputed  questions  of 
territory  in  the  interior  of  the  American  continent,  and  in  that  war 
the  American  colonies  gave  of  their  blood  and  treasure  without  stint 
in  the  cause  of  the  mother  country.  They  rendered  invaluable  assist- 
ance at  the  second  siege  of  Louisburg,  in  the  reduction  and  occupa- 
tion of  all  of  Canada,  and  in  extending  the  British  dominions  from 
the  thin  fringe  of  settlements  along  the  Atlantic  shores  as  far  west 
as  the  Mississippi  River,  that  remarkable  watercourse  which  cuts  the 
continent  through  the  middle  from  north  to  south,  from  the  Great 
Lakes  to  the  Gulf  of  Mexico,  and  has  been,  not  inaptly,  termed  the 
Father  of  Waters. 

In  that  war,  with  Braddock  in  Virginia  and  Western  Pennsyl- 
vania, was  George  Washington,  and  with  Wolfe,  at  Louisburg  and 
on  the  Heights  of  Abraham,  were  scores  of  brave  colonial  soldiers 
who  afterwards  won  undying  fame,  at  least  in  the  hearts  of  their  own 

countrymen,  in  the  war  of  the  American  Revolution. 
310  The  termination  of  that  war  and  the  peace  which  was  signed 

in  1763,  left  Great  Britain  undisputed  mistress  of  every  part 
of  the  continent,  from  the  Atlantic  Ocean  to  the  Mississippi  River, 
and  from  the  Spanish  possessions  on  the  Gulf  of  Mexico  to  the  Arctic 
seas,  and  of  every  coast  and  shore  fronting  the  North-Eastem  fish- 
eries, except  two  small  islands  contiguous  to  the  southern  end  of  New- 
foundland, which  were  left  to  France  by  the  treaty  of  peace  which 
concluded  the  war. 

When  the  extent  to  which  the  American  colonies  had  assisted  in 
acquiring  and  in  defending  these  fisheries,  and  the  extent  to  which 
they  had  practised  and  developed  them  and  made  them  their  own  is 
considered,  and  when  the  policy  of  Great  Britain  towards  the  fish- 
eries is  likewise  considered,  the  high  tone  which  the  American  col- 
onists took  at  the  conclusion  of  their  war  with  Great  Britain  will 
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be  readily  understood  and  appreciated  by  this  Tribunal.  They  in- 
sisted, as  Mr.  Adams  said,  that  God  and  nature  and  their  own  efforts 
had  given  them  as  good  a  right  and  title  to  the  fisheries  in  their 
entirety  as  that  which  belonged  to  any  other  part  of  the  former 
united  British  Empire,  and  that  they  would  never  cease  their  strug- 
gle in  arms  until  that  right  and  title  was  recognised  and  confirmed 
and  assured  to  them  in  the  most  solemn  and  the  most  ample  form, 
as  an  integral  part  of  their  future  national  possessions. 

It  was  in  this  spirit  that  Mr.  Adams  and  Dr.  Franklin  and  Mr. 
Jay  and  Mr.  Laurens  approached  the  negotiation  of  the  treaty  of 
1783 ;  and  it  was  in  view  of  the  efforts  and  sacrifices  of  the  American 
colonies  in  acquiring  and  defending  the  fisheries,  and  of  the  long 
period  of  time  in  which  they  had  enjoyed  them  and  developed  them, 
not  only  for  their  own  benefit  but  for  the  benefit  of  other  portions 
of  the  British  Empire,  that  those  men  insisted  that  the  successful 
colonies  must  have  as  large  a  share  of  right  and  title  in  the  fisheries 
as  that  which  was  retained  by  the  remainder  of  the  British  Empire, 
and  it  was  on  this  insistance  that  the  fishery  article  of  1783  was 
settled  and  agreed  on. 

The  treaty  of  1783  has  been  read  to  the  Tribunal,  but  I  must  read 
the  important  part  of  it  referring  to  the  fisheries  again  for  the  pur- 
pose of  making  one  observation  about  it  It  is  found  at  p.  23  of  the 
Appendix  to  the  Case  of  the  United  States.    I  read  from  p.  24 : — 

"  It  is  agreed  that  the  people  of  the  United  States  shall  continue  to 
enjoy  unmolested  the  right  to  take  fish  of  every  kind  on  the  Grand 
Bank,  and  "on  all  the  other  banks  of  Newfoundland;  also  in  the 
Gulph  of  Saint  Lawrence,  and  at  all  other  places  in  the  sea  where 
the  inhabitants  of  both  countries  used  at  any  time  heretofore  to  fish. 
And  also  that  the  inhabitants  of  the  United  States  shall  have  libertv 
to  take  fish  of  every  kind  on  such  part  of  the  coast  of  Newfoundland 
as  British  fishermen  shall  use  (but  not  to  dry  or  cure  the  same  on 
that  island)  and  also  on  the  coasts,  bays  and  creeks  of  all  other  of 
His  Britannic  Majesty's  dominions  in  America;" 

The  observation  I  want  to  make  upon  that  is,  that  the  article  recog- 
nised and  vested  an  unlimited  right  to  take  fish  on  all  the  coasts  and 
in  all  the  bays,  creeks  and  harbours  of  the  British  dominions  in 
North  America,  and  to  take  them  without  limitation  of  any  kind, 
character  or  description.  When  we  come  to  consider  the  treaty  of 
1818,  and  the  then  demands  of  the  American  negotiators,  and  the 
admissions  of  the  British  negotiators  as  to  the  demands  conceded, 
it  will  be  found  that  this  grant  of  1783— consider  it  as  a  grant  or  as 
a  recognition,  as  a  right  or  as  a  liberty— consider  it  in  any  aspect  that 
you  please — it  gives  character  to  the  latter  treaty.  It  is  a  right 
without  limitation  of  any  character,  without  words  of  any  character 
from  which  a  reservation  of  power  to  make  limitations  can  be  de- 
duced, and  the  American  plenipotentiaries  of  1818  demanded,  on  the 
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limited  coasts  they  were  willing  to  accept,  as  broad  and  unlimited 
a  right  as  that  enjoyed  under  the  treaty  of  1783. 

Does  the  Tribunal  desire  that  I  should  pursue  the  matter  this 
afternoon  ? 

The  PfiEsmENT :  I  think  that  we  will  adjourn  until  Wednesday,  at 
10  o'clock. 

[The  Tribunal,  at  4.5  o'clock  p.  m.,  adjourned  until  Wednesday, 
June  22, 1910,  at  10  o'clock  a.  m.] 


311  ELEVENTH  day:   WEDNESDAY,  JTTNE  22,  1910. 

The  Tribunal  met  at  10  a.  m. 

Mr.  Turner  (resuming) :  On  the  afternoon  of  the  last  Session,  re- 
ferring to  the  passage  from  the  report  of  the  Committee  of  the  Con- 
tinental Congress,  read  by  learned  counsel  on  the  other  side,  I  stated 
that  that  report  had  not  been  adopted  by  Congress,  that  it  had  been 
recommitted  to  another  Committee,  which  had  made  another  report 
upon  the  subject,  exhibiting  a  somewhat  more  correct  appreciation 
of  the  limits  of  territorial  supremacy  of  nations  over  the  high  seas ; 
but  that  even  that  report  had  not  been  adopted  by  Congress,  but  had 
been  recommitted.  I  was  unfortunately  not  able  to  refer  the  Tri- 
bunal to  the  volume  containing  the  record  of  these  facts,  because  it 
had  been  left  at  the  hotel.  I  now  have  the  volume  here  for  the  in- 
foiination  of  the  Tribunal.  I  do  not  propose  to  read  from  it.  It  is 
the  "  Secret  Journals  of  Congress  for  Foreign  Affairs  "  from  1781  to 
1786,  the  volume  from  which  counsel  upon  the  other  side  read,  com- 
mencing at  p.  151,  and  proceeding  on,  showing  the  action  taken  by 
Congress  on  that  first  report.  Then  immediately  following  that  is 
the  second  report.  Then,  following  that  is  a  record  of  the  action 
taken  by  Congress  upon  that  report,  strictly  in  accordance  with  the 
facts  stated  by  me.  I  will  pass  the  book  up  to  the  Tribunal  if  the 
members  would  like  to  look  into  it. 

I  want  to  conserve  the  time  and  patience  of  the  Tribunal,  and  par- 
ticularly the  latter,  by  proceeding  as  directly  as  possible  to  the  spe- 
cific questions  presented  by  the  "  compromis,"  in  the  order  in  which 
they  are  referred  to  in  that  instrument,  but  I  must  be  permitted  to 
approach  them  by  a  short  preliminary  discussion  of  the  steps  taken 
by  negotiators  of  the  two  Governments  to  reach  an  agreement  as  to 
the  fishery  article  of  the  treaty  of  1818,  and  of  the  influence  of  those 
steps  on  the  true  interpretation  of  that  treaty,  and  of  the  application 
of  the  treaty,  in  a  general  way,  as  thus  influenced,  to  the  more  prin- 
cipal of  the  questions  in  this  case. 

I  had  reached  the  treaty  of  1783.  I  need  not  refer  to  that  further 
than  to  say,  that  under  that  treaty  there  was  never  any  trouble  or  dis- 
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cussion  between  the  two  Governments  concerning  the  fishery  rights 
of  the  inhabitants  of  the  United  States  in  British  waters.  No  ques- 
tion arose  concerning  it  until  after  the  war  of  1812,  when  the  Com- 
missioners of  the  two  Governments  met  at  Ghent  for  the  purpose  of 
making  a  treaty  of  peace  after  the  conclusion  of  that  war.  It  was 
then  found  that  they  entertained  diametrically  opposite  views  asj  lo 
the  effect  of  the  war  upon  the  treaty  of  1783.  The  negotiators  on 
the  part  of  Great  Britain  announced,  and  put  it  upon  record,  that 
they  conside^ed  the  treaty  of  1783  as  having  been  abrogated  by  the 
war,  and  that  they  did  not  propose  to  grant  a  renewal  of  the  fishing 
rights  carried  by  the  treaty  of  1783  without  an  equivalent. 

The  negotiators  on  the  part  of  the  United  States,  on  the  other  hand, 
announced  just  as  distinctly,  and  put  it  into  the  protocols,  that  they 
did  not  consider  that  the  fishery  rights  of  the  inhabitants  of  the 
United  States  had  been  at  all  affected  by  the  war  of  1812,  and  that 
they  desired  no  renewal  of  the  stipulation  concerning  the  fisheries 
in  the  treaty  of  1814;  and  that  treaty  was  concluded  with  these 
diametrically  opposite  views  of  the  two  sets  of  negotiators  upon  the 
record,  both  of  them  standing  on  the  positions  which  they  had  taken 
in  the  outset  of  the  negotiations. 

This  left  matters  concerning  the  fisheries  in  a  very  unsettled  state 
between  the  two  nations.  The  fishermen  of  the  United  States  con- 
tinued to  fish  in  British  territorial  waters  as  they  had  thertofore 
done  under  the  treaty  of  1783,  and  they  were  molested  from  time  to 
time  by  the  British  authorities,  until  by  1818  a  very  considerable  ten- 
sion upon  the  subject  had  come  to  exist  between  the  two  nations; 
and  it  was  found  necessary,  if  peace  was  to  be  preserved  between 
them,  that  some  treaty  understanding  on  the  subject  of  the  fisheries 
be  arrived  at. 

The  result  of  that  state  of  affairs  was  that  Mr.  Adams,  who  had 
then  become  Secretary  of  State,  commissioned  Mr.  Eush,  Minister 
of  the  United  States  to  Great  Britain,  and  Mr.  Gallatin,  the  Minister 
to  France,  as  Plenipotentiaries  on  the  part  of  the  United  States,  to 
negotiate  a  new  treaty  on  the  fishery  subject  and  upon  other  subjects 
pending  between  the  two  Governments,  and  the  British  Government 
commissioned  Mr.  Robinson  and  Mr.  Goulburn  to  perform  a  like 
office  on  the  part  of  Great  Britain.  These  Commissioners  met  at 
London  for  the  purpose  of  negotiating  a  treaty,  and  did  finally  suc- 
ceed in  negotiating  the  treaty  of  1818  now  before  the  Tribunal. 
312  The  view  of  the  American  negotiators  in  approaching  the 

formation  of  that  treaty  is  illustrated  by  the  letter  of  Mr. 
Adams  to  Mr.  Bathurst  of  the  25th  September,  1815,  found  in  the 
United  States  Case  Appendix  at  p.  272.  The  entire  correspondence 
on  both  sides,  the  Tribunal  will  remember,  was  before  the  negotiators 
at  the  time  they  met,  and  was  no  doubt  very  familiar  to  them.     I 
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direct  the  attention  of  the  Tribunal  to  the  particular  page  from 
which  I  want  to  read.  This  letter  of  Mr.  Adams  commences  on  p. 
268,  but  I  read  the  second  paragraph  found  on  p.  272 : — 

"  Upon  this  foundation,  my  lord,  the  Government  of  the  United 
States  consider  the  people  thereof  as  fully  entitled,  of  right  to  all 
the  liberties  in  the  North  American  fisheries  which  have  always  be- 
longed to  them ;  which,  in  the  Treaty  of  1783,  were,  by  Great  Britain, 
recognized  as  belonging  to  them ;  and  which  they  never  have,  by  any 
act  of  theirs,  consented  to  renounce.  With  these  views,  should  Great 
Britain  ultimately  determine  to  deprive  them  of  the  enjoyment  of 
these  liberties  by  force,  it  is  not  for  me  to  say  whether,  or  for  what 
length  of  time,  they  would  submit  to  the  bereavement  of  that  which 
thev  would  still  hold  to  be  their  unquestionable  right.  It  is  my  duty 
to  hope  that  such  measures  will  not  be  deemed  necessary  to  be  re- 
sorted to  on  the  part  of  Great  Britain;  and  to  state  that,  if  they 
should,  they  cannot  impair  the  right  of  the  people  of  the  United 
States  to  the  liberties  in  question,  so  long  as  no  formal  and  express 
assent  of  theirs  shall  manifest  their  acquiescence  in  the  privation." 

The  American  negotiators  opened  the  proceedings  substantially 
by  the  presentation  of  the  first  project  for  a  treaty  at  the  third  con- 
ference.   That  is  found  in  the  United  States  Case  Appendix  at  p.  310. 

First  appears  the  entry  in  the  protocol  of  that  conference  showing 
the  presentation  of  articles  by  the  American  negotiators,  and  it  is 
important  to  remember  that  they  were  the  first  articles  presented. 
I  shall  not  trouble  the  Court  to  read  the  protocol. 

Sib  Chabes  Fitzpatbick:  May  I,  without  disturbing  you,  ask  if 
the  answer  t6  the  letter  of  Mr.  Adams  is  to  be  found  on  pp.  273 
and  274? 

Mb.  Tubneb  :  I  will  look  and  see.  Sir. 

Sib  Chables  Fitzpatbick  :  I  think  so,  but  I  am  not  sure. 

Mb.  Tubneb  :  There  is  an  answer,  of  course,  in  which  Lord  Bathurst 
controverted  the  position  taken  by  Mr.  Adams  in  that  letter. 

I  have  read  the  letter  of  Mr.  Adams  for  the  purpose  of  showing  the 
distinct  and  clear-cut  and  explicit  manner  in  which  the  position  of  the 
United  States  was  placed  before  the  negotiators  when  they  met  to 
make  this  treaty. 

I  read  now  the  first  article  proposed  on  the  subject  of  the  fisheries. 
It  was  proposed  by  the  American  negotiators : — 

"  It  is  agreed  between  the  high  contracting  parties  that  the.  inhabi- 
tants of  the  said  United  States  shall  continue  to  enjoy  unmolested, 
forever,  the  liberty  to  take  fish,  of  every  kind,  on  that  part  of  the 
southern  coast  of  Newfoundland  which  extends  from  Cape  Ray  to  the 
Kamea  islands,  and  the  western  and  northern  coast  of  Newfoundland, 
from  the  said  Cape  Ray  to  the  Quirpon  Island,  on  the  Magdalen 
Islands;  and  also  on  the  coasts,  bays,  harbors,  and  creeks  from  Mount 
Joli,  on  the  southern  coast  of  Labrador,  to  and  through  the  straits  of 
Belleisle,  and  thence,  northwardly,  indefinitely,  along  the  coast ;  and 
that  the  American  fishermen  shall  also  have  liberty  forever  to  dry 
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«nd  cure  fish  in  any  of  the  unsettled  bays,  harbors,  and  creeks  of  the 
southern  part  of  the  coast  of  Newfoundland  hereabove  described,  of 
the  Magdalen  Islands,  and  of  Labrador,  as  hereabove  described,  but 
so  soon  as  the  same,  or  either  of  tliem,  shall  be  settled,  it  shall  not  be 
lawful  for  the  said  fishermen  to  dry  or  cure  fish  at  such  settlement, 
without  previous  agreement  for  that  purpose  with  the  inhabitants, 
proprietors,  or  possessors  of  the  ground ;  and  the  United  States  hereby 
renounce  any  liberty  heretofore  enjoyed  or  claimed  by  the  inhabitants 
thereof  to>  take,  dry,  or  cure  fish  on  or  within  three  marine  miles  of 
any  of  the  coasts,  bays,  creeks,  and  harbors  of  His  Britannic  Majesty's 
dominions  in  America  not  included  within  the  above-mentioned 
limits:  Provided,  however,  That  the  American  fishermen  shall  be 
admitted  to  enter  such  bays  and  harbors  for  the  purpose  only  of 
obtaining  shelter,  wood,  water,  and  bait,  but  under  such  restrictions 
as  may  be  necessary  to  prevent  their  drying  or  curing  fish  therein, 
or  in  any  other  manner  abusing  the  privilege  hereby  reserved  to 
them." 

The  first  thing  that  will  strike  the  Tribunal,  I  imagine,  is  the  very 
little  diflFerence  in  phraseology  between  this  proposed  article  as  pre- 
sented by  the  negotiators  on  the  part  of  the  United  States,  and  the 
draft  of  the  article  on  the  subject  finally  agreed  on  between  the  two 

Governments. 
313  Judge  Gray  :  I  had  not  noticed  before,  Mr.  Turner,  that  the 

purposes  for  which  the  United  States  fishermen  may  enter  such 
bays,  are  designated  as  "  shelter,  wood,  water  and  bait."  I  had  not 
noticed  that  before. 

Mr.  Turner  :  Yes,  the  elimination  of  the  word  ''  bait "  is  one  of  the 
few  changes  made  in  the  phraseology  of  the  article  proposed  by  the 
negotiators  of  the  United  States. 

This  proposal  of  the  Americans  was  followed  immediately  by  the 
explanatory  memorandum,  which  it  is  important  to  read  in  connec- 
tion with  it,  to  be  found  immediately  following  the  draft  article  on 
p.  311  :— 

"The  American  plenipotentiaries  presented  for  consideration  an 
article  on  the  subject  of  certain  fisheries.  They  stated,  at  the  same 
time,  that  as  the  United  States  considered  the  liberty  of  taking,  dry- 
ing, and  curing  fish,  secured  to  them  by  the  treaty  of  peace  of  1783. 
as  being  unimpaired,  and  still  in  full  force  for  the  whole  extent  of 
the  fisheries  in  question,  whilst  Great  Britain  considered  that  liberty 
as  having  been  abrogated  by  war;  and  as,  by  the  article  now  proposed, 
the  United  States  offered  to  desist  from  their  claim  to  a  certain  por- 
tion of  the  said  fisheries,  that  offer  was  made  with  the  understand- 
ing that  the  article  now  proposed,  or  any  other  on  the  same  subject 
which  might  be  agreed  on,  snould  be  considered  as  permanent,  and, 
like  one  for  fixing  boundaries  between  the  territories  of  the  two  par- 
ties, not  to  be  abrogated  by  the  mere  fact  of  a  war  between  them ;  or 
that,  if  vacated  by  any  event  whatever,  the  rights  of  both  parties 
should  revive  and  be  in  full  force,  as  if  such  an  article  had  not  been 
agreed  to." 


ABGUMENT  OF  GEOBGE  TUBNEB.  627 

Because  of  this  declaration  on  the  part  of  the  negotiators  of  the 
United  States,  the  British  negotiators,  although  they  had  contem- 
plated a  counter-memorandum  on  the  subject,  refrained  from  pre- 
senting it,  or  from  putting  any  kind  of  dissent  from  it  upon  the 
protocols. 

That  fact  is  found  stated  in  a  report  from  the  British  negotiators 
to  their  own  Government,  found  in  the  British  Case  Appendix  at 
p.  92. 

Reading  from  the  second  paragraph  of  that  report,  numbered  38, 
dated  the  10th  October,  1818  :— 

"  They  represent  it  to  be  an  indispensable  condition  on  their  part 
that  the  article  respecting  the  fisheries  should  be  not  only  permanent 
in  the  ordinary  sense  of  conventional  stipulations  which  are  limited 
by  no  precise  time,  but  permanent  in  such  a  way  as  not  to  be  abrogated 
by  any  future  war.  They  have  therefore  introduced  the  words  '  for 
ever'  into  the  Article  itself;  and  they  accompanied  the  proposition  of 
it  (as  your  lordship  will  see  by  referring  to  our  despatch  No.  — ) 
with  a  memorandum  explanatory  of  the  view  in  which  they  offered, 
and  were  ready  to  sign  an  article  on  this  subject  Our  intention  had 
been  to  meet  this  memorandum  with  a  counter-declaration  on  our 
part,  by  which  we  might  avoid  being  bound  by  their  construction :  but 
they  stated  to  me  explicitly,  that  the  presentation  of  such  a  declara- 
tion would  be  fatal  to  the  arrangement  of  the  article;  that  they  had 
endeavoured  to  frame  their  memorandum  in  such  a  way  as  to  leave 
us  the  utmost  possible  latitude  in  construing  it." 

The  next  step  was  the  presentation  of  the  Counter-Project  by  the 
British  negotiators  at  the  Fifth  Conference,  found  in  the  United 
States  Case  Appendix  at  p.  312.  A  short  statement  of  the  protocol 
of  that  Conference  precedes  the  British  Counter-Project,  the  fishery 
Article  of  which  is  marked  Article  A.  That  Article  is  found  on 
p.  312  of  the  Appendix  to  the  Case  of  the  United  States : — 

"  It  is  agreed  that  the  inhabitants  of  the  United  States  shall  have 
liberty  to  take  fish,  of  every  kind,  on  that  part  of  the  western  coast 
of  Newfoundland  which  extends  from  Cape  Ray  to  the  Quirpon 
islands,  and  on  that  part  of  the  southern  and  eastern  coasts  of  Labra- 
dor which  extends  from  Mount  Joli  to  Huntingdon  island ;  and  it  is 
further  agreed  that  the  fishermen  of  the  United  States  shall  have 
liberty  to  dry  and  cure  fish  in  any  of  the  unsettled  bays,  harbors,  and 
creeks  of  the  said  south  and  east  coasts  of  Labrador,  so  long  as  the 
same  shall  remain  unsettled;  but  as  soon  as  the  same,  or  any  part  of 
them,  shall  be  settled,  it  shall  not  be  lawful  for  the  said  fishermen  to 
dry  or  cure  fish  without  a  previous  agreement  for  that  purpose  with 
the  inhabitants,  proprietors,  or  possessors  of  the  ground. 

It  is  the  subsequent  proposal  of  this  article  to  which  I  desire  to  call 
the  particular  attention  of  the  Tribunal : — 

"And  it  is  further  agreed  that  nothing  contained  in  this  Article 
shall  be  construed  to  give  to  the  inhabitants  of  the  United  States  any 
liberty  to  take  fish  within  the  rivers  of  His  Britannic  Majesty's  ter- 
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ritories,  as  above  described;  and  it  is  aneed,  on  the  part  of  the 
United  States,  that  the  fishermen  of  the  United  States  resorting  to 
the  mouths  of  such  rivers  shall  not  obstruct  the  navigation  thereof, 
nor  wilfully  injure  nor  destroy  the  fish  within  the  same,  either  by 
setting  nets  across  the  mouths  of  such  rivers,  or  by  any  other  means 
whatever. 

"  His  Britannic  Majesty  further  agrees  that  the  vessels  of  the 
United  States,  bona  fide  engaged  in  such  fishery,  shall  have  liberty 
to  enter  the  bays  and  harbors  of  any  of  His  Britannic 
314  Majesty's  dominions  in  North  America,  for  the  purpose  of 
shelter,  or  of  repairing  damages  therein,  and  of  purchasing 
wood  and  obtaining  water,  and  for  no  other  purpose ;  and  all  vessels 
so  resorting  to  the  said  bays,  and  harbors  shall  be  under  such  re- 
strictions as  may  necessary  to  prevent  their  taking,  drying,  or  curing 
fish  therein. 

"  It  is  further  well  understood  that  the  liberty  of  taking,  drying, 
and  curing  fish,  granted  in  the  preceding  part  of  this  article,  shall 
not  be  construed  to  extend  to  any  privilege  of  carrying  on  trade  with 
any  of  His  Britannic  Majesty's  subjects  residing  within  the  limits 
hereinbefore  assigned  for  the  use  of  the  fishermen  of  the  United 
States,  for  any  of  the  purposes  aforesaid. 

"And  in  order  the  more  effectually  to  guard  against  smuggling, 
it  shall  not  be  lawful  for  the  vessels  of  the  United  States,  engaged  in 
the  said  fishery,  to  have  on  board  any  goods,  wares,  or  merchandise 
whatever,  except  such  as  may  be  necessary  for  the  prosecution  of  the 
fishery,  or  the  support  of  the  fishermen  whilst  engaged  therein  or  in 
the  prosecution  of  their  voyages  to  and  from  the  said  fishing  grounds. 
And  any  vessel  of  the  United  States  which  shall  contravene  this  regu- 
lation may  be  seized,  condemned,  and  confiscated,  together  with  her 
cargo." 

This  draft,  as  the  Tribunal  will  have  noticed,  contained  special 
provisions  against  fishing  in  or  obstructing  the  mouths  of  rivers, 
and  also  special  provisions  regarding  trading  with  natives,  and 
against  smuggling  upon  the  coast  to  which  the  fishermen  had  a  right 
to  resort,  and  also  limited  the  American  fishing  to  a  more  limited 
coast  than  the  article  proposed  on  the  part  of  the  negotiators  of  the 
United  States. 

In  view  of  the  special  provisions  referred  to,  and  the  limited  coast 
privileges,  the  American  negotiators  addressed  a  note  to  the  British 
negotiators,  putting  them  in  possession  of  their  views  on  the  subject 
of  the  trade  limitations,  and  the  limited  coasts  tendered.  That  will 
be  found,  commencing  on  p.  313  of  United  States  Case  Appendix, 
dated  the  7th  October : — 

"Mr.  Gallatin  and  Mr.  Rush  present  their  compliments  to  Mr. 
Robinson  and  Mr.  Goulburn,  and  beg  leave  to  send  them  the  enclosed 
paper  containing  some  remarks  on  the>  articles  handed  to  them  at 
the  conference  yesterday.  They  are  to  be  considered  as  unofficial, 
according  to  the  intimation  given  yesterday,  when  they  were  prom- 
ised, and  have  been  drawn  up  merely  under  the  hope  that,  by  possess- 
ing the  British  plenipotentiaries  of  some  of  the  views  of  the  Ameri- 
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can  plenipotentiaries  before  the  next  meeting  on  the  9th,  the  progress 
of  the  negotiation  may  be  accelerated. 

"  Fisheries. 

"  The  American  Plenipotentiaries  are  not  authorized  by  their  in- 
structions to  assent  to  any  article  on  that  subject  which  shall  not 
secure  to  the  inhabitants  of  the  United  States  the  liberty  of  taking 
fish  of  every  kind  on  the  southern  coast  of  Newfoundland,  from  Cape 
Ray  to  the  Ramea  Islands,  and  on  the  coasts,  bays,  harbors  and  creeks, 
from  Mount  Joli  on  the  southern  coast  of  Labrador,  to  and  through 
the  Straits  of  Belleisle,  and  thence  northwardly,  indefinitely,  along 
the  coast ;  and,  also,  the  liberty  of  drying  and  curing  fish  in  any  of 
the  unsettled  bays,  harbors,  and  creeks  of  Labrador  and  of  the  south- 
ern coast  of  Newfoundland,  as  above  described;  with  the  proviso 
respecting  such  of  the  said  bays,  harbors,  and  creeks  as  may  be 

settled.  .     .      .       ' . 

"  The  liberty  of  taking  fish  within  rivers  is  not  asked.  A  positive 
clause  to  except  them  is  unnecessary,  unless  it  be  intended  to  compre- 
hend under  that  name  waters  whicn  might  otherwise  be  considered 
as  bays  or  creeks." 

Now,  here  follows  a  statement  which  I  consider  very  important  in 
the  construction  of  the  treaty  of  1818 : — 

"  Whatever  extent  of  fishing-ground  may  be  secured  to  American 
fishermen,  the  American  plenipotentiaries  are  not  prepared  to  accept 
it  on  a  tenure  or  on  conditions  different  from  those  on  which  the 
whole  has  heretofore  been  held.  Their  instructions  did  not  antici- 
pate that  any  new  terms  or  restrictions  would  be  annexed,  as  none 
were  suggested  in  the  proposals  made  by  Mr.  Bagot  to  the  American 
Government.  The  clauses  forbidding  the  spreading  of  nets,  and 
making  vessels  liable  to  confiscation  in  case  any  articles  not  wanted 
for  cariying  on  the  fishery  should  be  found  on  board,  are  of  that 
description,  and  would  expose  the  fishermen  to  endless  vexations." 

"  Now,  as  the  result  of  this  note  of  the  negotiators  of  the  United 
States,  the  British  negotiators  dropped  out  these  restrictive  provi- 
sions from  their  proposed  article,  the  provisions  to  which  I  have 
just  called  the  attention  of  the  Tribunal;  and,  this  fact  is  again  found 
in  the  report  of  the  British  negotiators,  or  one  of  them,  at  p.  92  of 
the  Appendix  to  the  British  Case.  Mr.  Robinson  is  reporting  to 
Viscount  Castlereagh.  The  report  is  dated  the  10th  October,  three 
days  after  the  note  of  the  American  plenipotentiaries.  I  will  read 
only  the  first  paragraph,  because  that  is  all  that  is  necessary  to  point 
the  application  of  the  report  in  the  connection  I  am  now  consider- 
ing it. 

"  I  then  proceeded  to  state  to  them  that  upon  the  Fishery  Article, 
we  were  not  disposed  to  insist  upon  the  exclusion  of  those  points,  the 
introduction  of  which  they  had  at  our  last  Conference  represented  to 
be  a  sine  qua  non  " : 

92909**— S.  Doc.  870, 61-B,  vol  9 35 


530  NORTH   ATLANTIC  COAST  FISHBBIBS  ABBITBATIOK. 

315  The  Tribunal  will  see,  when  it  comes  to  look  at  that  note  of 
the  American  negotiators,  that  the  two  things  which  it  insisted 
on  as  a  sine  qua  non  were : — 

First,  that  they  must  have,  for  the  purpose  of  fishing  and  curing 
and  drying  fish,  the  southern  coast  of  Newfoundland  and  the  coast 
of  Labrador;  and 

As  a  second  sine  qtid  non,  that  they  were  not  prepared  to  accept  a 
fishing  privilege  on  terms  and  conditions  different  from  those  upon 
which  the  whole  had  hitherto  been  held. 

Then  Mr.  Robinson  goes  on  to  say : — 

"  and  after  some  discussion  it  was  also  agreed  on  our  part  not  to 
insist  upon  the  two  provisions  contained  in  our  proposed  article 
respecting  the  fishing  in  rivers  and  smuggling,  to  which  they  felt 
very  considerable  objections,  and  which  did  not  appear  to  me  to  be 
of  such  importance  as  to  require  to  be  urged  in  a  way  that  might 
prevent  an  arrangement  upon  the  fisheries  taking  place." 

At  this  stage  of  the  negotiations  there  were  only  four  points  left 
in  issue  between  the  negotiators  of  the  two  Governments.  The  first 
one  was  on  the  form  of  an  expression  for  the  words  of  tenure;  that 
is,  whether  the  words  employed  by  the  United  States  "  shall  continue 
to  enjoy  unmolested  "  should  be  employed,  or  whether  the  British 
words  "  shall  have  "  should  be  employed.  Second,  on  the  extent  of 
the  coasts  to  which  the  fishing  rights  were  to  extend,  the  United 
States  in  its  proposal  having  included  the  four  coasts  of  southern 
Newfoundland,  western  and  northern  Newfoundland,  the  coast  of 
Labrador  and  shores  of  the  Magdalen  Islands ;  and  the  British  project 
having  been  confined  to  the  southern  coast  of  Newfoundland  and  the 
coast  of  Labrador,  The  third  was  the  extent  of  the  coast  on  which 
fish  might  be  dried  and  cured.  The  British  project  had  confined 
that  to  the  coast  of  Labrador.  The  American  project  provided  for 
the  right  not  only  on  the  coast  of  Labrador,  which  was  conceded,  but 
on  the  southern  coast  of  Newfoundland  and  on  the  shores  of  the 
Magdalen  Islands.  The  fourth  point  of  difference  was  the  accept- 
ance or  rejection  of  the  renunciatory  clause  which  the  American 
commissioners  had  prepared  and  insisted  on  inserting  in  the  treaty. 

There  were  some  minor  differences  of  phraseology  concerning  the 
restrictions  on  the  right  of  seeking  shelter  on  the  non-treaty  coasts, 
to  which  his  Honour  Judge  Gray  called  my  attention — ^the  question 
whether  the  right  to  resort  there  for  bait  should  be  retained  or  not. 
and  that  was  finally  left  out.  But  those  were  minor  differences. 
The  four  principal  questions  upon  which  the  commissioners  were  at 
issue  were  those  to  which  I  have  referred. 

There  were  several  conferences  between  the  negotiators  upon  the 
two  sides  after  the  issues  between  them  had  become  crystallised,  and 
they  were  finally  arranged  and  settled  by  the  amended  proposition 
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brought  in  by  the  British  negotiators  at  the  seventh  conference, 
which  was  accepted  by  the  American  commissioners  immediately — 
that  is,  upon  the  convening  of  the  eighth  conference — and  apparently 
without  any  discussion  whatever.  This  indicates  that  there  had  been 
prior  informal  conferences  and  discussions  on  the  subject,  at  which 
the  negotiators  had  arrived  at  an  understanding  as  to  the  amended 
article  and  what  it  should  contain.  That  amended  article  was  ac- 
cepted, and,  in  the  identical  words  proposed  by  the  British  negotia- 
tors, and  is  now  the  fishery  article  of  the  treaty  of  1818.  That  arti- 
cle has  been  read  so  often  to  the  Tribunal  that  I  shall  not  delay  by 
reading  it  again. 

I  have  prepared  a  statement  which  I  will  read  to  the  Tribunal, 
analysing  the  differences  between  the  two  Governments  and  showing 
how  they  were  composed : 

Upon  the  words  of  tenure  the  American  project  was: — 

"  It  is  agreed  between  the  high  contracting  parties  that  the  inhabit- 
ants of  the  United  States  shall  continue  to  enjoy  unmolested,  for- 
ever, the  liberty  to  take  fish  of  every  kind,"  etc 

The  British  Counter-Project  was: — 

^^  It  is  agreed  that  the  inhabitants  of  the  United  States  shall  have 
liberty  to  take  fish,  of  every  kind,"  etc. 

The  completed  article: — 

"  It  is  agreed  between  the  high  contracting  parties  that  the  inhabit- 
ants of  the  United  States  shall  have,  forever,  in  common  with  the 
subjects  of  his  Britannic  Majesty,  the  liberty  to  take  fish  of  every 
kind,"  etc. 

The  description  of  the  coasts  to  which  the  fishing  right  should 
attach  was  as  follows : — 

316  In  the  American  Project — without  undertaking  to  quote 

from  it  verbatim — 

1.  Southern  coast  of  Newfoundland  from  Cape  Ray  to  the  Ramea 
Islands. 

2.  Western  and  northern  coasts  of  Newfoundland  from  Cape  Ray 
to  the  Quirpon  Islands. 

3.  On  the  Magdaden  Islands. 

4.  From  Mount  Joli,  on  the  southern  coast  of  Labrador,  to  and 
through  the  Straits  of  Belle  Isle,  and  thence  northwardly  indefinitely 
along  the  coast. 

The  British  Counter-Project  on  the  subject  was : — 

1.  All  that  part  of  the  western  coast  of  Newfoundland  which  ex- 
tends from  Cape  Ray  to  the  Quirpon  Islands. 

2.  On  that  part  of  the  southern  and  eastern  coasts  of  Labrador 
which  extends  from  Mount  Joli  to  Huntingdon  Island. 
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The  completed  article : — 

The  same  as  the  American  Project  with  two  unimportant  vari- 
ations. The  word  "  shores  "  was  inserted  in  the  clause  relating  to 
the  Magdalen  Islands,  so  as  to  make  the  clause  read :  On  the  shores 
of  the  Magdalen  Islands,"  and  to  the  clause  relating  to  the  coast 
of  Labrador  is  added  the  words:  "without  prejudice,  however,  to 
any  of  the  exclusive  rights  of  the  Hudson  Bay  Company." 

The  description  of  the  coasts  where  fish  might  be  dried  and  cured 
was  as  follows  in  the  American  Project ; — 

1.  Southern  coast  of  Newfoundland. 

2.  Magdalen  Islands. 

3.  Coast  of  Labrador. 

The  fishing  and  drying  coasts  under  the  British  Counter-Project 
were  the  south  and  east  coast  of  Labrador  alone. 

The  completed  article  included  both  the  southern  coast  of  New- 
foundland and  the  coast  of  Labrador.  The  Magdalen  Islands,  which 
the  Americans  had  insisted  on  having,  were  omitted  from  the  com- 
pleted article. 

The  Renunciatory  Clause. 

The  American  Project  was: — 

"And  the  United  States  hereby  renounce  any  liberty  heretofore  en- 
joyed or  claimed  by  the  inhabitants  thereof  to  take,  dry  or  cure  fish 
on  or  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks  or 
harbours  of  his  Majesty's  dominions  in  America  not  included  within 
the  above  mentioned  limits." 

The  British  Counter-Project  omitted  the  clause. 

The  completed  article  contained  the  renunciatory  clause  just  as 
proposed,  with  the  exception  that  the  word  "  forever  "  was  inserted 
therein,  after  the  word  "  renounce." 

The  right  to  resort  to  bays  and  harbours  for  shelter: 

The  American  Project  wa^r — 

"  Provided,  however,  that  the  American  fishermen  shall  be  ad- 
mitted to  enter  such  bays  and  harbors  for  the  purpose  only  of  obtain- 
ing shelter,  wood,  water,  and  bait,  but  under  such  restrictions  as 
may  be  necessary  to  prevent  their  drying  or  curing  fish  therein,  or 
in  any  other  manner  abusing  the  privilege  hereby  reserved  to  them." 

The  British  Counter-Project  was: — 

"  His  Britannic  Majesty  further  agrees  that  the  vessels  of  the 
United  States,  bona  -fide  engaged  in  such  fishery,  shall  have  liberty  to 
enter  the  bays  and  harbors  of  any  of  His  Britannic  Majesty's  domin- 
ions in  North  America,  for  the  purpose  of  shelter,  or  of  repairing 
damage  therein,  and  of  purchasing  wood  and  obtaining  water;  and 
all  vessels  so  resorting  to  the  said  bays  and  harbors,  shall  be  under 
such  restrictions  as  may  be  necessary  to  prevent  their  taking,  drying, 
or  curing  fish  therein." 
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The  completed  article  was  almost  in  the  words  of  the  American 
Project,  with  the  addition  of  the  words  "  and  of  repairing  damages 
therein,"  and  also  "  and  for  no  other  purpose  whatever,"  and  with 
the  word  "  bait  "  omitted,  and  was  as  follows : — 

317  "  Provided,  however,  that  the  American  fishermen  shall  be 

admitted  to  enter  such  bays  or  harbors  for  the^ purpose  of  shel- 
ter, and  of  repairing  damages  therein,  of  purchasing  wood  and  ob- 
taining water,  and  for  no  other  purpose  whatever.  But  they  shall 
be  under  such  restrictions  as  may  be  necessary  to  prevent  their  taking, 
drying  or  curing  fish  therein,  or  in  anv  other  manner  whatever  abus- 
ing the  privileges  hereby  reserved  to  them." 

The  additional  provisions  contained  in  the  British  Counter-Project, 
and  not  found  in  the  American  Project,  and  not  carried  foi*ward  into 
the  completed  article — that  is,  regarding  the  fisliing  in  rivers,  the 
placing  of  obstructions  at  the  mouths  of  rivers,  the  provision  against 
disturbing  or  impeding  navigation,  the  provisions  against  carrying 
on  trade  with  the  natives  within  the  limits  assigned,  and  the  provi- 
sion designed  to  prevent  smuggling — were  omitted. 

The  first  matter  that  naturally  strikes  attention  in  considering  this 
analysis  of  the  several  steps  taken  to  reach  an  agreement,  and  of  the 
agreement  reached,  is  the  form  of  the  words  of  tenure  employed  to 
define  the  character  of  the  fishing  right  to  be  enjoyed  by  the  inhabit- 
ants of  the  United  States.  The  American  projet  naturally  pro- 
ceeded on  the  theory  held  by  the  American  Government  as  to  the  then 
status  of  the  fishing  right  of  the  inhabitants  of  the  United  States 
under  the  treaty  of  1783.  The  words,  "  The  inhabitants  of  the 
United  States  shall  continue  to  enjoy  unmolested  for  ever,"  implied 
continuity  of  right  from  the  former  treaty ;  and  they  also  provided, 
as  fully  as  treaty  words  could  provide,  for  that  permanency  of  the 
right  in  the  future  which  it  was  the  object  and  purpose  of  the  Gov- 
ernment of  the  United  States  to  make  secure.  And  to  further  fortify 
both  of  these  objects — that  is,  that  the  fishery  right  was  not  a  new 
grant,  and  that  it  was  not  to  be  disturbed  by  future  wars  (because  if 
it  did  the  old  grant  would  revive) — the  American  negotiators  pre- 
pared and  insisted  on  inserting  into  the  treaty  the  renunciatory 
clause,  which  they  informed  Mr.  Adams  in  their  report  of  the  nego- 
tiations, was  designed  to  prevent  any  implication  that  the  grant  of 
the  fishery  was  the  grant  of  a  new  right,  and  also  for  the  purpose  of 
making  the  permanency  of  the  rights  secured  under  the  treaty  and 
of  those  renounced  under  it  stand  on  precisely  the  same  foundation. 
That  is,  if  the  permanency  of  the  right  should  ever  thereafter  be 
disturbed  the  permanency  of  the  renunciation  would  be  likewise  dis- 
turbed, and  both  parties  would  be  remitted  to  their  original  positions 
under  the  treaty  of  1783,  subject,  of  course,  to  the  disputed  question 
whether  the  war  of  1812  had  abrogated  the  fishing  liberties  carried 
by  that  treaty. 
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The  British  Counter-Project  very  naturally  proceeded  on  the  theory 
of  Great  Britain  as  to  the  jthen  existing  status  of  the  fishery  rights 
carried  by  the  treaty  of  1783.  The  words  of  tenure  were  framed  in 
such  a  way  as  to  imply  that  the  gr^nt  of  the  right  was  a  new  grant, 
and  it  sedulously  avoided  the  use  of  any  word  indicative  of  a  pur- 
pose that  the  fishery  granted  should  survive  any  future  wars.  It  of 
course  made  no  mention,  as  I  have  before  stated,  of  the  renunciatory 
clause  proposed  by  the  American  negotiators,  and  very  naturally,  be- 
cause the  British  negotiators,  who  were  as  deep  and  as  acute  as  the 
Americans,  understood  the  purpose  and  intent  and  effect  of  that  re- 
nunciatory clause.  This  was  the  most  difficult  part  of  the  entire 
negotiations,  as  Messrs.  Gallatin  and  Rush  reported  to  Mr.  Adams, 
not  only  because  of  the  intrinsic  importance  of  the  question  as  be- 
tween the  two  Governments,  but  also  because  the  amour-propre  of 
the  two  Governments  had  been  aroused  by  the  long  discussion  on  the 
subject  of  the  effect  of  the  war  of  1812  upon  the  rights  of  1783,  and 
it  was  somewhat  difficult  to  move  the  gentlemen  in  charge  of  the  De- 
partments of  Foreign  Affairs  of  both  Governments.  But,  manifestly, 
if  there  was  to  be  any  treaty  at  all  there  must  be  mutual  concessions 
and  recessions  on  the  part  of  the  negotiators.  Fortunately,  there  was 
a  treaty,  and  it  is  easy  to  take  the  proposals  made  by  the  Commis- 
sioners of  the  respective  Governments,  compare  them  with  the  com- 
pleted article,  and  see  exactly  what  the  concessions  and  recessions  were 
on  the  part  of  the  respective  Governments. 

The  negotiators  of  the  United  States  receded  from  the  form  of 
words  proposed  by  them,  "  The  inhabitants  of  the  United  States  shall 
continue  to  enjoy  unmolested,"  and  accepted  the  simple  form  of  words 
proposed  by  the  British  negotiators :  "  shall  have."  And  the  British 
negotiators  accepted  the  word  "  forever,"  so  as  to  make  the  completed 
article  in  its  words  of  tenure  read :  "  The  inhabitants  of  the  United 
States  shall  have  forever  "  the  liberty  to  take  fish,  &c. 

The  British  negotiators  also  receded  from  their  opposition  to  the 
renunciatory  clause  proposed  by  the  Americans,  insisting,  however, 
on  inserting  in  that  clause  the  word  "  forever,"  just  as  they  had 
accepted  the  word  "  forever "  in  the  granting  clause,  in  order  to 
make  the  renunciation,  as  well  as  the  grant  of  the  right,  one  in  per- 
petuity. 
318  The  PnEsroENT:  T  should  like  to  ask  this,  Sir:  Was  there 

on  the  British  side  an  opposition  to  the  renunciatory  clause,  or 
is  it  simply  the  fact  that  it  was  not  in  the  British  proposal?  Was 
there  a  distinct  opposition  on  the  British  side  to  this  renunciatory 
clause? 

Mr.  Turner  :  It  was  proposed  by  the  Americans,  was  omitted  from 
the  article  proposed  by  the  British,  was  accepted  by  the  latter  in  the 
third  and  amended  and  last  form  of  the  article;  and  the  American 
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Commissioners  in  their  report  to  Mr.  Adams,  stated  that  it  was  in- 
serted upon  their  insistence.  I  shall  have  occasion  to  read  about  that 
a  little  further  on. 

The  PfiEsmENT:  I  thank  you,  Sir. 

Judge  Gray  :  Were  the  words  "  or  claimed  "  after  the  word  "  en- 
joyed "  inserted  at  the  instance  of  the  British  negotiators,  or  are  they 
in  the  original  of  the  projet  of  the  United  States  negotiators) 

Mr.  Turner  :  I  shall  have  to  look  at  that  point. 

The  PREsroENT:  It  was  in  the  original. 

Judge  Gray  :  Dr.  Lammasch  says  it  is  in  the  original,  Mr.  Turner. 

Mr.  Turner  :  It  was  in  the  original,  as  I  understand.  I  had  not 
noticed  it  as  one  of  the  changes  that  were  made} 

The  point  I  make  on  all  this  is  that  the  Americans  prevailed  upon 
the  question  of  tenure.  It  is  true  they  receded  from  the  form  of 
words  "  shall  continue  to  enjoy,"  which  implied  continuity  of  right 
from  the  former  treaty,  but  they  secured  the  insertion  of  the  word 
"  forever,"  and  they  secured  the  acceptance  of  the  renunciatory  clause, 
which  implies,  if  it  implies  anything,  that  this  fishery  right,  carried 
by  the  treaty  of  1818,  was  a  survival  of  that  of  1788. 

The  British  negotiators  were  able  men,  and  understood  the  implica- 
tion of  that  renunciatory  clause  just  as  well  as  the  gentlemen  who 
framed  it  and  proposed  it.  So  that  the  negotiators  of  the  United 
States  secured  practically  what  they  had  been  insisting  on,  that  the 
right  granted  should  be  a  continuation  of  the  right  carried  by  the 
former  treaty.  They  secured  the  acceptance  of  the  word ."  forever  " 
and  of  a  clause  which  must  imply,  if  it  implies  anything  at  all,  and 
which  did  imply,  as  the  Commissioners  reported  to  Mr.  Adams,  the 
Secretary  of  State,  that  the  grant  of  the  fishery  right  was  not  a  new 
grant,  and  that  the  effect  of  the  renunciatory  clause  would  be  to  re- 
vive the  entire  rights  to  the  fishery  under  the  treaty  of  1783,  whatever 
they  might  be,  if  the  permanence  of  the  treaty  of  1818  should  ever 
again  be  called  in  question. 

I  now  come  to  a  point  of  considerable  importance  in  this  Case, 
although  it  has  not  been  dwelt  on  in  the  argument  of  learned  counsel 
for  Great  Britain.  To  these  words  "  shall  have  forever  "  was  also 
added,  in  the  completed  article,  the  words :  "  in  common  with  sub- 
jects of  His  Britannic  Majesty."  Who  proposed  these  words,  or 
what  office  they  were  expected  to  perform,  does  not  appear  anywhere, 
either  in  the  protocols  or  in  the  reports  of  the  Commissioners  to  their 
respective  Governments.  We  have,  in  the  United  States  Case  Ap- 
pendix, the  report  of  the  Commissioners  on  the  part  of  the  United 
States  transmitting  the  completed  treaty.  There  is  an  absence  in  the 
British  Appendix  of  a  similar  report  of  the  Commissioners  on  the 
part  of  Great  Britain.  There  is  nothing  in  the  American  report  and 
nothing  in  the  protocols  to  indicate  how  these  words  came  to  be  sug- 
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gested,  or  what  particular  office  they  were  expected  to  perform.  It 
seems  more  than  likely  that  they  were  suggested  at  some  infonnal 
conference  between  the  negotiators,  where  their  purpose  and  meaning 
and  effect  were  discussed,  and  an  understanding  concerning  their 
employment  arrived  at.  That,  however,  is  mere  conjecture.  There 
is  nothing  in  the  record  to  indicate  anything  on  the  subject  one  way 
or  the  other. 

The  Case  of  Great  Britain,  and  the  diplomatic  correspondence  on 
the  subject  of  regulations,  which  has  passed  between  the  two  Gov- 
ernments at  various  times  for  the  last  thirty  or  forty  years,  has  at- 
tached great  importance  to  these  words,  "  in  common  with  subjects 
of  His  Britannic  Majesty,"  insisting  that  they  imply  a  limitation  on 
the  fishing  rights  of  the  inhabitants  of  the  United  States — ^although 
learned  counsel,  in  his  argument  on  the  subject  of  regulations  to 
which  the  Tribunal  has  listened,  did  not  pay  that  contention  on  the 
part  of  Great  Britain  the  cold  respect  of  a  passing  glance.  But  it 
is  a  material  contention  of  Great  Britain  on  this  subject  of  regula- 
tions, and  outside  of  the  contention  that  British  sovereignty  was  not 
limited  by  the  treaty  of  1818,  it  is  the  only  contention  on  which 
319  the  unilateral  right  to  regulate  can  be  predicated,  and  it  must 
be  noticed,  and  noticed  at  considerable  length,  in  the  argument 
of  this  case  on  the  part  of  the  United  States. 

The  United  States  says  that  these  words  are  not  susceptible  of  the 
meaning  put  upon  them  by  Great  Britain,  considered  either  gram- 
matically, coloquially,  or  in  the  sense  in  which  they  are  employed 
in  the  common  and  identical  laws  of  th^  two  countries.  It  is  not  my 
purpose  to  argue  that  question  now,  and  I  merely  suggest  in  passing 
that  if  the  words  can  be  given  the  meaning  contended  for  by  Great 
Britain,  they  impose  a  most  serious  limitation  indeed  on  the  fishing 
rights  of  the  inhabitants  of  the  United  States  and  one  not  imposed 
by  the  treaty  of  1873.  The  fact  that. they  were  so  readily  accepted 
by  the  American  negotiators  at  the  eighth  conference,  following  almost 
immediately  upon  their  declaration  that  whatever  extent  of  fishing 
rights  might  be  secured  to  the  inhabitants  of  the  United  States,  they 
were  not  prepared  to  accept  them  on  a  tenure  or  on  conditions  differ- 
ent from  those  on  which  the  whole  had  theretofore  been  held — a 
statement  accepted  and  yielded  to  by  the  British  negotiators  as  an 
ultimatum — negatives  the  idea  that  the  American  negotiators  either 
proposed  or  accepted  the  words  supposing  them  to  be  susceptible  to 
the  interpretation  now  attempted  to  be  placed  upon  them.  The 
further  fact  that  the  British  negotiators,  in  their  first  Counter-projet, 
had  not  thought  the  words  of  sufficient  importance  to  be  included 
in  their  projet,  likewise  negatives  that  they,  on  their  part,  considered 
the  words  susceptible  of  the  very  wide  and  very  extended  application 
which  Great  Britain  has  attempted,  and  now  attempts,  to  give  to 
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them.  Undoubtedly  the  words  were  inserted  for  a  sensible  purpose, 
and  undoubtedly  they  have  a  sensible  meaning.  It  will  be  my  en- 
deavour to  satisfy  the  Tribunal,  at  a  later  stage  of  the  Argument, 
what  that  purpose  and  that  meaning  were. 

The  next  matter  reached  in  this  analysis  of  the  several  proposals 
is  that  of  the  coasts  on  which  the  fishing  right  was  to  be  enjoyed. 
The  British  negotiators  receded  from  the  very  limited  coasts  pro- 
posed by  them,  and  accepted  the  entire  extent  of  coasts  described 
in  the  first  American  proposal.  This,  perhaps,  is  not  indicative  of 
anything  very  important  in  this  case  except  in  one  aspect  of  it,  and 
it  is  rather  strong  upon  that :  The  American  negotiators,  in  their  note 
of  the  8th  October,  which  I  have  read,  declared  that  their  instruc- 
tions did  not  permit  them  to  accept  any  less  extent  of  fishing  ground 
than  that  which  would  be  afforded  by  the  southern  coast  of  New- 
foundland and  the  coast  of  Labrador — thereby  giving  it  to  be  under- 
stood that,  if  pressed,  they  would  recede  from  the  proposal  for  the 
western  and  northern  coast  of  Newfoundland  and  the  shores  of  the 
Magdalen  Islands.  The  fact  that,  in  the  face  of  this  very  frank 
declaration,  and  without  any  pressure  on  the  Americans  to  cause  them 
to  recede,  the  negotiators  for  Great  Britain  accepted  the  extended 
coasts  described  in  the  American  proposal,  sheds  a  ray  of  light  which 
the  United  States  thinks  is  very  illuminating  on  the  question  of 
whether  the  British  negotiators  thought  it  of  any  importance  at  that 
time,  whether  they  considered  these  coasts  conceded  so  readily  of 
sufiicient  importance  to  any  possible  trade  and  commerce,  as  to  re- 
quire the  very  onerous  restrictions  and  exactions  which  it  is  claimed 
Great  Britain  has  the  power  to  impose  on  American  fishing-vessels 
visiting  them,  and  which,  without  finding  any  warrant  for  it  in  the 
treaty.  Great  Britain  now  claims  the  right  to  impose. 

When  we  come  to  the  question  regarding  the  right  to  dry  and 
cure  fish,  not  very  much  is  to  be  said.  Great  Britain  gave  the  United 
States  the  southern  coast  of  Newfoundland,  and  the  United  States 
receded  from  its  demand  for  the  Magdalen  Islands.  Yet  it  has  one 
bearing:  Great  Britain  is  here  insisting  that  the  term  "coasts,"  as 
applied  to  the  western  and  northern  coasts  of  Newfoundland  in  the 
grant  of  the  fishery,  does  not  include  the  bays,  creeks,  and  harbours 
of  that  coast.  Yet  the  British  negotiators  gave  up  readily  the  south- 
em  coast  of  Newfoundland  for  purposes  of  curing  and  drying  fish, 
a  concession  which  seems  entirely  inconsistent  with  the  idea  that 
there  was  any  purpose  on  their  part,  by  the  use  of  the  simple  word 
"  coasts  "  in  the  part  of  the  article  relating  to  the  fishery,  to  exclude 
American  fishermen  from  fishing  in  the  bays,  creeks,  and  harbours 
of  that  coast  and  the  other  coasts  of  the  island.  It  seems  probable 
that  they  would  have  made  a  strong  fight  against  the  insistence  of 
the  American  negotiators  for  the  right  to  go  into  the  bays,  harbours. 
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and  creeks  of  the  southern  coast  of  Newfoundland  to  dry  and  cure 
their  fish  if  there  had  been  any  purpose  to  exclude  the  right  to  take 
fish  in  those  bays,  creeks,  and  harbours.  It  seems  very  inconsistent 
to  assume  that  the  Americans  were  to  go  into  the  bays,  harbours,  and 
creeks  of  the  southern  coast  of  Newfoundland  for  the  purpose  of 
landing  upon  the  shores  of  those  bays,  harbours,  and  creeks  and  dry- 
ing their  fish,  and  yet  that  they  were  not  to  have  the  liberty  to  take 
fish  within  those  bays,  harbours,  and  creeks. 

I  come  now  to  the  renunciatory  clause  of  the  treaty.  That 
320  clause  was  proposed  by  the  Americans,  was  not  in  the  Counter- 
Project  of  the  British,  but  was  finally  accepted  by  the  British 
negotiators  on  the  insistence  of  the  American  negotiators.  Neither 
at  that  time,  nor  at  any  time,  had  the  right  of  the  fishermen  of  the 
United  States  to  fish  anywhere  in  the  high  seas,  without  the  jurisdic- 
tion of  Great  Britain,  ever  been  questioned.  On  the  contrary,  in  the 
diplomatic  correspondence  which  preceded  the  making  of  the  treaty 
of  1818,  that  right  has  been  explicitly  acknowledged  in  all,  or  almost 
all,  of  the  letters  passing  between  the  representatives  of  the  two 
Governments,  and  in  the  interviews  between  Mr.  Adams  and  Lord 
Bathurst  at  London.  What  constituted  the  waters  within  the  British 
jurisdiction  was  explicitly  understood  between  the  two  Governments. 
Lord  Bathurst  told  Mr.  Adams  that  it  was  the  insistence  of  the  Gov- 
ernment of  Great  Britain  that  American  fishermen  should  not  be 
admitted  to  fish  in  the  creeks  and  close  upon  the  shores  of  the 
British  territories,  but  that  Great  Britain  made  no  contention  against 
their  right  to  fish  anywhere  in  the  sea  more  than  3  miles  from  the 
shore.  Notwithstanding  the  light  of  these  facts  it  is  insisted  here 
that  the  American  negotiators,  in  the  clause  of  the  treaty  called  the 
renunciatory  clause,  framed  and  inserted  in  the  treaty  as  the  result 
of  their  insistence,  meant,  and  that  the  clause  did,  in  the  light  of 
international  law  mean,  the  renunciation  by  the  United  States  of 
the  right  to  fish  anywhere  in  the  high  seas,  provided  those  seas  were 
enclosed  within  what,  technically  or  geographically,  might  be  termed 
bays.  The  contention  of  Great  Britain  on  this  question  has  been — 
and  is  here  before  this  Tribunal — that  the  United  States  renounced 
the  right  to  fish  in  the  bays  of  His  Britannic  Majesty's  dominions  in 
America  in  terms  broad  enough  to  include  both  territorial  and  non- 
territorial  bays,  and  that  it  must  abide  by  the  terms  of  its  renuncia- 
tion, thus  perverting  a  provision  intended  to  secure  American  right 
into  one  destroying  American  right,  and  making  the  United  States 
renounce  something  that  there  had  never  been  the  slightest  demand, 
suggestion  or  intimation,  from  the  very  beginning  to  the  end  of  these 
negotiations,  that  it  should  renounce.  It  is  said  that  the  letter  killeth 
and  the  spirit  giveth  life,  and  that  maxim  ought  to  have  full  applica- 
tion, if  anywhere,  in  an  International  Tribunal  engaged  in  inter- 
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preting  a  treaty  between  nations  on  those  principles  of  high  good 
faith  which  are  supposed  to  animate  the  conduct  of  nations  in  deal- 
ings between  themselves.  I  say  that  if  there  ever  was  a  case  in  which 
the  letter  would  kill  and  decimate  and  destroy,  and  turn  to  dust  and 
ashes,  the  intention  of  the  parties,  it  will  be  this  case  if  the  contention 
of  Great  Britain  on  this  point  should  be  permitted  to  prevail.  But, 
fortunately,  the  United  States  is  not  confined  to  any  principle  of 
construction  for  protection  against  any  implication  carried  by  this 
renunciatory  clause.  The  Argument  of  Great  Britain  fails  to  take 
any  note  of  the  limiting  words  of  the  renunciatory  clause.  The 
renunciation  was  not  of  all  bays  "  indenting  "  the  coasts  of  His 
Britannic  Majesty's  dominions  in  America ;  it  was  of  all  bays  "  of  " 
His  Britannic  Majesty's  dominions  in  America,  thereby  implying 
very  clearly  bays  which  were  technically  and  in  the  contemplation 
of  law,  within  the  dominion  and  under  the  control  and  jurisdiction 
of  Great  Britain  upon  the  coasts  of  her  dominions  in  America.  If 
the  United  States  is  to  be  held  to  have  renounced  its  right  to  fish  in 
the  high  seas,  to  fish  in  all  those  bays,  constituting  a  part  of  the  high 
seas,  or  which  would,  in  1818,  have  been  termed  a  part  of  the  high 
seas,  it  will  be  to  give  the  renunciatory  clause  of  this  treaty  the  mean- 
ing that  the  United  States  intended  to  renounce  its  sovereign  rights 
as  a  nation  on  the  high  seas,  a  sphere  in  which  all  the  nations  of  the 
world  are  equal,  and  any  such  conclusion  as  that  must  be  one  which 
results  irresistibly  from  the  use  of  the  language  employed  in  the 
supposed  renunciation.  I  submit  that  the  attempt  of  Great  Britain 
to  deduce  such  a  renunciation  of  the  sovereign  rights  of  the  United 
States  from  this  clause  of  the  treaty,  has  imposed  upon  her  a  burden 
which  she  cannot  bear,  and  under  which  the  broad  shoulders  of  her 
numerous  counsel  in  this  Case  must  give  way,  able  and  learned  and 
distinguished  as  they  undoubtedly  are.  Of  course,  if  the  argument 
should  be  permitted  to  prevail  that  there  was  no  rule  of  international 
law  in  1818  on  the  subject  of  what  constituted  a  territorial  bay,  and, 
therefore,  as  a  necessary  corollary  from  that,  that  all  bays  must  have 
been  British  bays,  quite  a  different  complexion  would  be  put  upon 
the  question.  But  the  United  States  insists  that  a  very  different 
consequence  follows,  if  it  shall  be  found  that  there  was  no  rule  on  the 
subject  of  bays,  from  that  which  is  attempted  to  be  drawn  by  Great 
Britain.  If  there  was  no  rule  on  this  subject  of  what  constituted 
bays,  then  the  large  bays,  which,  by  their  natural  conformation  and 
connection  with  the  sea,  formed  a  part  of  the  high  seas,  would  remain 
a  part  of  the  high  seas.  The  effect  of  the  absence  of  any  rule  of  inter- 
national law  would  be  to  make  them  a  part  of  the  high  seas  rather 
than  a  part  of  the  territories  and  dominions  of  Great  Britain  in 
North  America.  There  would  in  that  case  be  only  one  rule  which 
could  be  applied  to  them  and  that  would  be  the  rule  laid  down 
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321  by  Bynkershoek  of  defensibility.  Potestatem  terrce  -finirey 
ubi  finitur  armorum  vis.  I  respectfully  suggest  in  this  con- 
nection that  defensibility  means  defensibility  from  the  shores,  not 
defensibility,  as  suggested,  by  means  of  a  battle-ship  stationed  mid- 
way between  the  headlands  in  one  of  these  great  bays.  This  is  the 
contention  of  the  United  States,  and  it  is  a  contention  which  has 
been  practically  sustained  by  the  highest  court  of  Great  Britain  in 
the  case  read  by  learned  counsel,  the  Direct  United  States  Cable 
Company  v.  the  Anglo-American  Telegraph  Company,  decided  by 
the  Judicial  Committee  of  the  Privy  Council  of  England.  The  con- 
tention insisted  on  in  that  case  was  that  Conception  Bay,  a  large  bay 
40  miles  across,  was  within  the  British  municipal  jurisdiction  so  that 
the  legislation  of  Newfoundland  took  effect  over  the  entire  bay.  The 
Court  examined  the  authorities  on  the  international  law  aspect  thus 
presented,  and  held  that  it  could  find  no  settled,  ascertained,  and  deter- 
minate rule,  agreed  on  by  the  nations  of  the  world,  fixing  and  settling 
on  principles  of  international  law,  territorial  jurisdiction  over  these 
large  bays.  Then  the  Tribunal  fell  back  on  the  doctrine  of  appro- 
priation, of  claim  and  acquiescence,  and,  apparently  without  any 
consideration  or  discussion — because  it  is  impossible  to  read  the  case 
and  say  that  there  was  any  consideration  and  discussion  of  the  propo- 
sition— planted  itself,  as  a  loyal  British  municipal  court  would 
naturally  do,  and  as  an  American  court  would  probably  do  under 
like  circumstances,  on  the  traditional  position  of  the  British  Govern- 
ment concerning  the  effect  of  the  renunciatory  clause  found  in  the 
treaty  of  1818;  taking  the  position  that  that  renunciatory  clause 
amounted  to  a  claim  of  jurisdiction  on  the  part  of  Great  Britain  over 
all  the  large  bays,  which  had  been  acquiesced  in  by  the  United  States 
by  virtue  of  the  renunciatory  clause,  and  afterwards  acquiesced  in  by 
all  the  other  nations  of  the  world.  When  this  decision  of  the  Hon- 
ourable the  Privy  Council  of  Great  Britain,  in  the  case  to  which  I 
have  referred,  comes  to  be  looked  into  carefully,  it  will  be  found  that 
it  is  just  as  strong  and  no  stronger — not  one  whit  stronger — than  the 
Argument  of  Great  Britain  before  this  Tribunal,  that  the  renuncia- 
tory clause  of  the  treaty  of  1818  was  intended  to  renounce  the  right 
to  fish  in  all  the  bays  indenting  the  coasts  of  Great  Britain,  both  ter- 
ritorial and  non-territorial.  But,  on  the  other  hand,  it  is  a  very 
strong  and  satisfying  authority  to  the  proposition  that  on  principles 
of  international  law,  jurisdiction  by  a  nation  over  bays  indenting  its 
coasts,  and  more  than  6  miles  wide  at  the  entrance,  cannot  be  main- 
tained  except  on  the  principle  of  claim  over  them  and  of  acquiescence 
in  that  claim  by  the  other  nations  of  the  world. 

Now,  having  concluded  this  survey  of  the  general  field  so  far  as  I 
have  deemed  it  proper  and  necessary  to  make  a  survey,  I  propose  to 
proceed  immediately  to  a  consideration  of  the  first  question  in  this 
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Case.  The  two  Governments  are  at  issue  on  that  question,  as  stated 
by  learned  counsel  for  Great  Britain,  practically  on  one  only  of  the 
contentions  of  the  United  States,  namely,  that  set  forth  in  sub- 
division (c)  of  its  contentions.  There  is  a  slight  difference  in  the 
phraseology  of  the  other  contentions  of  the  two  Governments,  to 
which  I  will  call  the  attention  of  the  Court — I  refer  the  Tribunal  now 
to  the  compromis,  which  will  be  found  at  the  very  commencement  of 
the  first  volume  of  the  Appendix  to  the  Case  of  the  United  States, 
p.  4 — this  difference  to  which  I  call  the  attention  of  the  Tribunal  is 
found  in  the  treatment  of  the  matter  contained  in  the  next  to  the  last 
line  of  contention  (c)  on  the  part  of  Great  Britain.  It  is  there 
asserted  that  the  regulations,  as  between  the  fishermen  of  Great 
Britain  and  of  the  United  States,  must  be  reasonable, 

"  and  not  so  framed  as  to  give  unfairly  an  advantage  to  the  former 
over  the  hitter  class." 

The  equivalent  expression  in  the  American  contention  is — 

"  and  not  so  framed  as  to  give  an  advantage  to  the  former  over  the 
latter  class." 

It  will  thus  be  seeA  that  it  is  within  the  contemplation  of  Great 
Britain  that  she  may  frame  regulations  which  give  an  advantage  to 
the  native  fishermen  over  the  fishermen  of  the  United  States  who  go 
to  British  waters  to  fish,  and  undoubtedly  this  diflFerence  in  phrase- 
ology was  designed  and  arose  out  of  the  fact  that  provisions  regu- 
lating the  fisheries,  in  force  in  Newfoundland,  and  which  have  been 
in  force  there  for  a  great  many  years,  bear  very  hard  on  the  Ameri- 
can fishermen  going  there  in  their  vessels  and  being  compelled  to 
employ  a  boat  fishery,  while  the  regulations  scarcely  at  all  affect  the 
fisheries  of  the  shore  fishermen.  The  language  of  the  British  conten- 
tion was  intended  to  secure,  if  the  contention  should  be  sustained 
by  this  Tribunal,  a  continuance  of  the  practice  in  Newfoundland  of 
making  regulations  nominally  and  technically  applicable  to  both 
classes  of  fishermen,  but  having  no  effect  whatever  on  the  native 
fishermen,  while  impeding,  hindering,  and  limiting  the  Ameri- 
322  can  fishermen.  So  we  see  that  if  the  contention  of  Great 
Britain  should  prevail,  American  fishermen  are  still  to  go  over 
there  and  suffer  under  such  disadvantages  as  the  people  of  Newfound- 
land, who  are  their  competitors,  shall  see  fit  to  impose  on  them.  The 
Newfoundland  Government  is  to  be  told  that  its  fishermen  are  not  to 
have  an  unfair  advantage,  yet  that  they  are  to  have  an  advantage 
within  the  contemplation  of  the  treaty  of  1818,  and  that  it  is  to  be 
the  judge  whether  the  advantage  is  fair  or  unfair. 

But,  passing  that  by,  the  important  issue  raised  by  Question  1  is 
with  respect  to  sub-division  (c)  of  the  contention  on  the  part  of  the 
United  States  that  regulations  of  the  fisheries  may  not  be  made. 
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"  Unless  their  appropriateness,  necessity,  reasonableness,  and  fair- 
ness be  determined  oy  the  United  States  and  Great  Britain  by  com- 
mon accord,  and  the  United  States  concurs  in  their  enforcement." 

There  was  some  discussion,  during  the  argument  of  learnexi  coun- 
sel for  Great  Britain,  as  to  what  this  contention  on  the  part  of  the 
United  States  meant — whether  the  phrases  "  common  accord  "  and 
"  concurrence  "  meant  the  same  thing  and  both  went  to  the  making  of 
regulations,  or  whether  "  concurrence  "  implied  something  additional 
to  that.  In  the  opinion  of  the  United  States,  the  suggestion  of  the 
President  of  this  Tribunal,  is  the  view  proper  to  be  taken  of  the  mean- 
ing of  this  contention  of  the  United  States.  The  regulations  must  be 
made  by  common  accord  between  the  two  nations,  and  the  United 
States  must  concur  in  their  enforcement,  meaning  thereby  in  the 
mode  of  their  enforcement.  That  concurrence  might  be  exercised  in 
various  ways.  The  United  States  intended  to  affirm  by  the  form  of 
its  contention  its  right  of  concurrence  in  the  enforcement  of  regula- 
tions, not  necessarily  an  insistence  on  that  concurrence,  if  that  right 
should  be  found  by  this  Tribunal.  The  United  States  would  concur 
in  their  enforcement  if  it  said  to  Great  Britain :  We  have  made  these 
regulations  conjointly ;  we  are  willing  that  you  should  pass  the  neces- 
sary local  laws  to  put  them  in  force;  we  are  willing  also  that  j^our 
local  officers  should  execute  them.  But  then,  if  it  was  found,  in  the 
course  of  time,  that  that  mode  of  enforcing  the  regulations  was  not 
such  as  secured  to  the  fishermen  of  the  United  States  the  due  exer- 
cise of  their  rights  under  the  regulations  made,  then  the  United 
States  would  want  to  say :  We  want  a  further  and  fuller  concurrence 
in  the  enforcement  of  these  regulations.  It  might  say,  as  the  French 
said  with  reference  to  their  Newfoundland  fishery :  We  want  to  con- 
cur actively  by  our  own  authority  in  the  enforcement  of  these 
regulations. 

Sir  Charles  Fitzpatrick  :  That  is  to  say,  to  take  part  in  their  en- 
forcement ? 

Mr.  Titrner:  We  want  to  take  part  in  their  enforcement.  The 
United  States  may  say  that,  it  would  not  necessarily  say  that,  but  it 
claims  the  right  to  say  that  if  it  shall  find  that  the  mode  of  enforce- 
ment to  which  it  shall  have  consented — enforcement  by  means  of 
the  pro\incial  authorities — does  not  fully  and  satisfactorih'^  secure 
to  American  fishermen  their  right  to  fish  under  the  treaty.  The  con- 
tention also  goes  a  little  farther  than  that ;  it  extends  to  the  prescrib- 
ing of  the  instrumentalities  of  enforcement,  even  if  the  enforcement 
were  left  to  Great  Britain.  It  would  go  to  the  giving  of  the  United 
States  a  voice  in  saying  whether  the  provincial  legislature  might 
pass  an  Act  which  obstructed  American  fishermen  in  fishing  and  in 
the  prosecution  of  their  voyages  to  and  from  the  fishing  grounds, 
whenever  some  local  provincial  official  chose  to  send  an  officer  on 
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board  to  hale  the  vessels  into  port,  thereby  breaking  up  the  continuity 
of  their  voyages  and  thereby  breaking  up  practically  the  success  of 
their  fishing  ventures.  As  to  the  time  and  manner  of  carrying  on 
the  fishery,  the  United  States  claims  that  regulations  concerning 
that  must  be  made  in  accord  between  the  two  nations.  The  British 
Case  states  the  question  raised  in  this  language  at  p.  20 

Sir  Charles  Fitzpatrick:  I  suppose  that  the  enforcement  would 
be  limited  to  the  citizens  of  the  United  States  in  treaty  waters,  or 
would  it  extend  to  British  subjects  also  in  their  own  waters} 

Mr.  Turner:  The  enforcement  of  the  fishery  rights? 

Sir  Charles  Fitzpatrick:  Yes. 

Mr.  Turner  :  The  enforcement  of  the  fishery  rights  of  the  United 
States  citizens  by  the  United  States  would  necessarily  extend  only  to 
such  citizens,  in  the  absence  of  regulations  made  by  common  accord 
giving  each  nation  jurisdiction  over  the  citizens  of  the  other. 
323  Sir  Charles  Fitzpatrick:  Any  regulations  would  be  ap- 

plicable to  the  citizens  of  both  countries,  would  they  not? 

Mr.  Turner:  The  United  States  would  claim  no  greater  right  to 
interfere  with  the  fishermen  of  Great  Britain  than  it  would  be  willing 
to  concede  to  Great  Britain  to  interfere  with  its  own  fishermen,  and 
I  assume  that  if  there  should  be  such  a  difference  of  opinion  between 
the  two  Governments  concerning  regulations  as  that  they  could  not 
enter  into  them  by  common  accord,  both  concerning  the  fisheries  and 
the  modality  of  their  exercise,  each  Government,  during  that  period, 
would  be  compelled  to  confine  its  sovereign  authority  to  its  own 
fishermen;  but  I  assume  likewise  that  between  two  great  nations 
such  as  Great  Britain  and  the  United  States  -possessing  as  they  do 
an  unusual  degree  of  common  sense,  and  managing  their  affairs,  as 
they  have  always  done,  on  a  common-sense  basis — and  with  respect 
to  a  great  property  such  as  this  fishery — there  would  be  no  trouble 
in  securing  common  accord  between  them  as  to  regulations  necessary 
for  the  preservation  of  the  fisheries,  and  necessary  to  secure  to  the 
fishermen  of  both  countries  an  equal  participation  in  the  fisheries. 
We  frequently  see  international  situations  requiring  conjoint  action 
of  Governments  in  very  important  matters,  and,  as  far  as  my  read- 
ing of  history  goes,  there  has  never  been  any  very  considerable 
trouble,  when  the  interests  of  both  of  them  were  equally  involved, 
'in  securing,  fair,  reasonable,  just,  and  common-sense  joint  action. 
We  also  frequently  see  common  rights  vested  in  individuals,  and 
we  know  that  the  matter  of  determining  the  method  by  which  these 
common  rights  shall  be  governed  is  one  of  common  accord  between 
them.  I  do  not  think  that  the  history  of  the  municipal  law  has  ever 
indicated  any  very  great  difficulty  in  individuals  agreeing  upon  a 
common  mode  of  exercising  their  common  right  whenever  it  was 
necessary  for  them  to  do  so  for  the  purpose  of  subserving  and  pro- 
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tecting  the  very  subject  matter  of  that  common  right.  There  is  no 
proposition  in  this  Case  that  has  so  little  merit  in  it  as  the  suggestion 
that  if  this  right  of  the  two  nations  to  a  common  accord  in  the 
making  of  regulations  and  to  concurrence  in  their  enforcement  should 
be  recognised,  the  United  States  would  stand  by  capriciously  and  de- 
cline to  concur  in  any  just  and  fair  regulations  which  might  be  pro- 
posed by  Great  Britain.  The  United  States  has  just  as  much  right 
in  these  fisheries  as  Great  Britain  has;  it  has  just  as  lively  a  sense 
of  their  value  as  Great  Britain  has;  it  has  just  as  little  desire  to 
destroy  the  fisheries  as  Great  Britain  has;  but  if  the  alternative  is 
to  be  presented  between  destroying  the  rights  of  the  United  States 
by  unjust  unilateral  regulations,  and  taking  the  chance  of  destroying 
the  fisheries  themselves  by  declaring  a  right  of  common  accord  be- 
tween the  two  Governments  in  making  just  regulations,  it  seems  to 
me  that  there  can  be  no  question  on  which  side  the  choice,  as  between 
those  alternatives,  ought  to  lie. 

Judge  Gray:  Do  I  understand,  Mr.  Turner,  from  what  you  have 
said,  that  the  contention  expressed  in  sub-division  (c)  of  the  conten- 
tion of  the  United  States  goes  to  the  extent  of  claiming,  on  the  part 
of  the  United  States,  a  right  to  join  in  the  policing  of  those  waters 
for  the  protection  of  the  American  right  under  the  treaty  ? 

Mr.  Turner  :  I  say  that  it  goes  to  the  extent  of  their  right  to  con- 
currence in  the  modality  of  this  fishery. 

Judge  Gray  :  I  understand  that. 

Mr.  Turner  :  It  has  gone  to  that  extent  in  the  case  of  France  with 
respect  to  a  right  which  is  identical  in  every  respect  with  the  right 
which  the  United  States  enjoys  under  the  treaty  of  1818.  And  if  the 
United  States  should  find  that  any  modality  which  it  might  agree 
upon,  and  which  it  might  commit  to  Great  Britain  to  execute,  or 
which  it  might  commit  to  the  provincial  authorities,  was  being  un- 
fairly executed  to  the  detriment  of  its  own  citizens,  then  it  could 
insist  upon  as  full  a  participation  in  the  method  of  the  enforcement 
of  the  regulations  as  that  exercised  by  Great  Britain  herself.  I  say 
that  that  position  is  predicated  and  predicable  on  reason  and  on  an 
almost  unbroken  line  of  authorities  to  which  I  shall  presently  call  the 
attention  of  this  Tribunal. 

Sir  Charles  Fitzpatrick  :  That  is  a  necessary  consequence  of  your 
argument  in  your  Case,  is  it  ? 

Mr.  Turner  :  Why,  Sir,  we  do  not  shrink  from  that  proposition  at 
all.  It  is  a  necessary  consequence  of  the  argument,  of  course,  that  if 
we  have  a  sovereign  right  which  we  are  exercising  in  our  own  right, 
and  we  find  that  that  sovereign  right  is  being  disturbed  and  impaired 
by  the  mode  in  which  regulations  concerning  it  are  being  exe- 
324  cuted,  we  may  come  in  and  say:  "It  shall  not  be  done  in  this 
manner  any  longer.    We  propose  to  have  our  own  voice  and 
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our  own  hand  and  our  own  participation  not  only  in  the  making  of 
these  regulations,  but  in  their  enforcement  in  every  respect  in  which 
they  affect  our  right." 

Judge  Gray:  Would. that  be  war? 

Mr.  Turner  :  Well,  it  would  be  war  if  Great  Britain  should  deny 
the  right  of  the  United  States  to  do  that,  and  the  United  States 
should  insist  upon  its  rights  to  the  extent  of  undertaking  to  enforce 
them  against  the  protest  of  Great  Britain;  but  the  United  States 
assumes  that  if  this  Tribunal  shall  determine  and  lay  down  what  the 
rights  of  the  United  States  are  in  this  matter,  and  the  award  shall 
go  to  the  extent  of  sustaining  the  contention  of  the  United  States, 
Great  Britain  will  yield  to  the  award  of  this  Tribunal,  and  that  she 
will  then  understand,  and  act  on  the  understanding,  that  the  modality 
as  well  as  the  regulation  of  the  time  and  manner  of  conducting  these 
fisheries  is  a  matter  concerning  which  the  United  States  must  be  con- 
sulted, and  concerning  which  she  cannot  longer  rightfully  set  the 
wishes  of  the  United  States  at  defiance. 

I  now  proceed  and  first  call  attentign  to  the  very  unfair  way  in 
which  the  British  Case  states  this  issue  between  the  two  Governments, 
reading  from  p.  20  of  the  British  Case,  the  first  paragraph,  under  the 
heading  "  Nature  of  the  Question  " : — 

"  Stated  in  general  terms,  the  question  is,  whether  certain  nationals, 
with  treaty  liberty  to  enter  alien  territory  and  do  certain  acts  there, 
are  exempt  from  all  the  local  laws,  applicable  to  persons  engaged  in 
those  acts,  in  force  in  that  alien  territory,  unless  their  appropriateness, 
necessity,  reasonableness,  and  fairness  have  been  passed  upon,  ana 
their  enforcement  concurred  in  by  the  Government  of  their  own 
country." 

Now,  to  say  nothing  of  the  terminology  employed  here  to  describe 
this  treaty  grant  to  the  United  States,  to  say  nothing  of  describing 
this  right,  which  the  United  States  holds  in  its  sovereign  capacity, 
as  a  mere  licence  to  individual  inhabitants  of  the  United  States,  I  say 
that  the  United  States  never  has  claimed  and  does  not  now  claim  that 
its  nationals,  when  entering  British  territory  for  the  purpose  of  fish- 
ing, are  exempt  from  all  local  laws  in  force  in  that  territory.  Mani- 
festly, as  stated  over  and  over  again  in  the  Case  and  Argument  of  the 
United  States,  there  is  a  very  large  body  of  the  laws  of  Great  Britain 
which  apply  and  must  apply  to  the  inhabitants  of  the  United  States 
when  they  go  into  the  British  waters  for  the  purpose  of  fishing.  All 
of  the  laws  of  great  Britain  or  the  province  or  colony  of  Newfound- 
land which  do  not  trench  on  the  very  time  and  manner  of  enjoying 
the  fishery  right  granted  are  as  applicable  to  inhabitants  of  the  United 
States  frequenting  Newfoundland  as  they  are  to  any  class  of  people 
living  there  or  coming  there  and  subjecting  themselves  in  the  most 
unrestricted  manner  to  the  local  jurisdiction.  The  fishermen  of  the 
92909**— S.  Doc.  870, 61-3,  vol  9 36 
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United  States  cannot  go  there  and  set  at  defiance  the  laws  of  New- 
foundland in  any  respect,  unless  those  laws  do  in  fact  limit  in  a  very 
material  way  the  time  and  manner  of  carrying  on  their  fisheries.  As 
to  that,  the  United  States  says,  however  it  might  be  with  reference 
to  the  binding  effect  of  local  laws,  as  municipal  laws  under  the  con- 
stitutional system  of  Great  Britain,  that  under  the  terms  of  this 
treaty,  as  construed  and  enforced  in  international  law,  citizens  of  the 
United  States  entering  Newfoundland  waters  to  fish  are  not  subject 
to  the  local  laws  designed  to  and  which  have  the  effect  of  limiting 
them  in  the  very  matter  of  the  time  and  manner  of  taking  fish. 

I  use  this  term  "  the  very  matter  of  the  time  and  manner  of  taking 
fish,"  as  embracing  each  and  every  character  of  regulations  specified 
in  the  contention  of  Great  Britain.  The  days,  hours,  and  seasons 
mentioned  there  go  to  the  time,  and  the  method,  manner  and  means 
go  to  the  manner ;  so  that  when  I  say — and  it  is  a  phrase  I  shall  em- 
ploy frequently  for  convenience — that  neither  Great  Britain  nor  her 
colonies  can  limit  the  fishery  right  in  the  "  very  time  and  manner  "  of 
its  exercise,  I  mean  to  negative  the  British  contention  of  a  right  to 
pass  laws  which  limit  the  fishery  with  respect  to  the  days,  hours,  and 
seasons  when  fishing  may  be  carried  on,  or  which  limit  it  with  re- 
spect to  the  manner  or  methods  or  means  by  which  it  may  be 
carried  on. 

Any  other  regulations  of  a  similar  character  mentioned  in  the  con- 
tention of  Great  Britain — ^I  am  not  quoting  exactly — under  the 
principle  noscitur  a  sociis  must  have  reference  to  the  associated  things 
to  which  it  refers,  and  the  other  regulations  thus  generally  referred 
to  in  the  concluding  clause  of  the  British  contention,  mean,  there- 
fore, other  regulations  of  a  character  similar  to  those  first  enumerated. 

So  that  the  question  is  whether  Great  Britain  or  her  colonies  have 

a  right,  under  the  treaty  of  1818,  to  impose  on  American  fish- 

325      ermen,  coming  into  British  waters  for  the  purpose  of  fishing 

under  the  treaty,  limitations  which  affect  them  in  the  very 

time  and  manner  of  carrying  on  their  fishery. 

Judge  Gray  :  You  claim.  Sir,  that  those  regulations  are  in  deroga- 
tion of  the  very  liberty  itself  that  was  granted  by  the  treaty  ? 

Mr.  Turner  :  I  do.  Sir. 

Now,  the  contention  of  the  United  States  is  that  the  treaty  of  1818 
created  an  international  servitude,  a  real  right  in  the  territories  of 
Great  Britain  or  in  the  territorial  waters  of  Great  Britain,  a  real 
right  as  contra-distinguished  from  what  is  known  to  the  civil  law  as 
a  mere  obligation.  That  relation,  however,  if  it  be  found  to  exist, 
does  not  solve  the  question  of  regulations  entirely,  because  the  servi- 
tude may  have  been  created  subject  to  limiting  regulations.  That 
depends  on  an  examination  of  the  terms  of  the  treaty.  I  propose  to 
first  discuss  the  question  of  the  effect  of  the  treaty  as  a  limitation  on 
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the  sovereignty  of  Great  Britain,  without  reference  to  the  question 
whether  there  are  any  words  of  reservation  or  limitation  in  the  treaty. 
After  I  shall  have  established,  as  I  think  I  will  establish  before  I  con- 
clude the  argument,  that  that  treaty  did  create  a  status  which,  in  the 
absence  of  a  reservation  of  power,  limited  the  sovereignty  of  Grfeat 
Britain  to  do  any  act  either  in  the  matter  of  legislation  or  in  the 
matter  of  the  execution  of  legislation,  which  might  interfere  with  the 
American  fishery  right  in  the  time  and  manner  of  carrying  it  on,  I 
will  then  address  myself  to  the  question  whether  there  are  any 
words  of  limitation  in  the  treaty,  or  any  words  of  reservation  in  the 
treaty,  implying  power  on  the  part  of  Great  Britain  to  regulate  as 
against  the  United  States  the  time  and  manner  of  carrying  on  the 
fishery.  If  no  words  of  limitation  or  of  reservation  are  found  in  the 
treaty,  I  shall  then  insist  that  the  effect  of  the  treaty  in  international 
law,  was  to  create  in  favour  of  the  United  States  a  servitude  which 
operates  as  a  limitation  on  the  sovereignty  of  Great  Britain  within 
her  own  territories,  and  which  deprives  her  of  power — ^not  only  of 
right  but  of  power — to  take  action  either  by  her  legislative  or  execu- 
tive officials,  limiting  or  impairing  in  any  manner  the  fishing  right 
of  the  United  States. 

Sir  Charles  FrrzPAXRiCK :  That  is  to  say,  sovereignty  may  be  re- 
stricted without  express  words? 

Mr.  Turner:  Undoubtedly,  Sir.  You  cannot  state  that  proposi- 
tion too  strongly  for  me;  and  I  find,  on  looking  into  the  argument  of 
the  learned  counsel  who  opened  this  Case  for  Great  Britain,  that  he 
came  very  near  admitting  in  his  argiunent  this  proposition  of  re- 
stricted sovereignty.  I  read  from  p.  176  of  the  oral  argument  of 
learned  counsel: — 

"It  is  not  claimed  for  the  British  Government,  or  for  the  Colonial 
Governments,  that  they  can  determine  the  question  whether  any  reg- 
ulation is  reasonable.  All  that  they  claim  is  the  right  to  make  reason- 
able regulations,  and  if  the  point  is  raised  as  to  whether  any  regula- 
tion is  reasonable  or  not,  it  is  not  for  the  Colonial  Government,  it  is 
not  for  the  British  Government,  it  is  not  for  the  United  States  (lov- 
emment  to  determine  whether  that  regulation  is  or  is  not  reasonable. 
It  is  for  this  Tribunal,  to  which  the  parties  can,  if  such  a  difference 
arises,  come." 

Now,  what  is  the  effect  of  that  declaration?  Passing  by  for  the 
moment  the  statement  that  it  is  for  this  Tribunal  to  determine  the 
reasonableness  of  regulations,  what  is  the  effect  of  this  declaration 
of  learned  counsel  except  that  the  sovereignty  of  Great  Britain  is 
limited  with  respect  to  this  fishery?  "  It  is  not  claimed  for  the  Brit- 
ish Government,  or  for  the  Colonial  Governments,  that  they  can  de- 
termine the  question  whether  any  regulation  is  reasonable."  If  its 
sovereignty  is  not  impaired  why  is  it  that  the  Government  of  Great 
Britain  cannot  determine  for  itself  whether  any  regulation  that  it 


548  NORTH  ATLANTIC  COAST  FISHERIES  ARBITRATION. 

may  want  to  make  concerning  the  fishery  is  reasonable?  The  com- 
promis  in  this  case  cannot  affect  the  matter.  This  treaty  has  existed 
ever  since  1818.  Article  4  of  the  compromis  under  which  this  Tri- 
bunal is  acting  was  made  in  1909.  The  question  the  Tribunal  is  to 
determine  is  what  is  the  meaning  of  the  treaty  of  1818  ?  What  has 
it  meant  from  1818,  during  all  the  intervening  time,  down  to  the 
present  time?  Not  what  modiLS  have  the  parties  agreed  upon  by 
article  4  of  the  comprcanis  concerning  a  method  of  referring  to 
another  international  Tribunal  at  The  Hague,  further  questions  in- 
volving a  construction  of  this  treaty,  or  questions  which  may  arise 
out  of  the  principles  laid  down  by  this  Tribunal  in  its  award  in 
this  case. 

It  seems  manifest  that  the  provisions  of  article  4  of  the  com- 
326  promis  can  have  no  effect  whatever  upon  the  determination  by 
this  Tribunal  of  the  question  whether  for  ninety  years,  dur- 
ing which  the  United  States  has  exercised  its  rights  under  this  fishery 
article,  a  status  has  existed  and  continues  to  exist,  whereby  the  sov- 
ereignty of  Great  Britain  was  and  is  limited  so  that  it  cannot  be  ex- 
ercised in  a  manner  which  injuriously  affects  that  status  without  the 
consent  of  the  United  States. 

Sir  Robert  Finlay  in  the  passage  read  says,  in  effect,  that  British 
sovereignty  was  so  limited,  because  he  says  it  is  not  for  Great  Britain 
to  determine  whether  any  regulation  which  she  may  want  to  make 
with  reference  to  the  fishery  is  or  is  not  reasonable.  Yet  I  venture 
to  believe  that  the  Tribunal,  and  each  and  every  member  of  the  Tri- 
bunal, will  agree  with  me  that  if  the  sovereignty  of  that  nation  is  not 
limited,  it  is  for  that  nation  to  determine  whether  or  not  its  regula- 
tions made  for  the  preservation  of  the  fisheries  within  its  jurisdiction 
are  or  are  not  reasonable. 

This  position  taken  by  Sir  Robert  is  not,  it  is  true,  in  consonance 
with  the  positions  heretofore  taken  by  Great  Britain  on  this  subject. 
Up  to  the  very  moment  that  the  words  fell  from  his  lips  the  position 
of  Great  Britain  had  been  uniform  since  Lord  Salisbury's  day,  that 
it  was  for  that  Government  to  determine  what  regulations  were  or 
were  not  reasonable,  and  that  it  was  for  the  United  States  to  come 
by  diplomatic  representations  if  it  thought  the  regulations  not  rea- 
sonable, and  to  ask  as  a  matter  of  justice  that  the  regulations  be  made 
reasonable;  thus  considering  the  treaty  not  as  creating  a  limitation 
of  sovereignty,  but  as  establishing  a  mere  obligatory  relation  which 
Great  Britain  ought,  in  good  faith,  to  respect,  but  which  there  was 
no  means  on  the  part  of  the  Government  of  the  United  States  to 
require  should  be  respected  unless  it  could  convince  Great  Britain  by 
its  argument  of  the  unreasonableness  of  its  conduct. 

That  position  would  relegate  the  United  States  to  the  situation  of 
a  mere  remonstrant  if  it  thought  the  regulations  not  reasonable,  a 
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situation  from  which  it  has  suffered  long  enough  in  view  of  the  little 
satisfaction  it  has  received  in  answer  to  its  remonstrances  during  the 
last  thirty  years  whenever  the  matter  has  been  up  in  any  way ;  and 
the  ineflScacy  of  diplomatic  remonstrance  as  a  remedy  against  breaches 
or  threatened  breaches  of  its  rights,  is  the  reason  that  Question  One 
is  presented  to  this  Tribunal  for  its  determination. 

Sir  Robert's  position  is  not  that  of  Lord  Granville,  taken  after  the 
conclusion  of  the  Fortune  Bay  correspondence  in  1878.  Lord  Salis- 
bury had  distinctly  admitted,  in  that  correspondence,  that  the  sover- 
eignty of  Great  Britain  was  limited  so  that  laws  or  regulations  could 
not  be  made  which  impaired  the  American  fishing  right,  and  he  only 
saved,  as  he  thought,  as  against  American  fishermen,  the  regulations 
which  the  Americans  were  said  to  have  broken  in  Fortune  Bay,  by 
the  suggestion  that  those  regulations  were  in  force  at  the  time  the 
treaty  of  1871  was  entered  into,  and  that  the  words  "  in  common  "  in 
that  treaty,  necessarily  implied  subjection  to  the  regulations  which 
were  then  in  force;  but  he  put  forth  no  pretence,  and  this  Tribunal 
will  find,  when  it  looks  into  the  record  carefully,  that  never  before 
had  there  been  put  forth  any  pretence,  of  a  right  on  the  part  of  Great 
Britain,  growing  out  of  its  inherent  sovereignty,  to  enforce  its  mu- 
nicipal regulations  upon  the  fishermen  of  the  United  States  visiting 
the  treaty  waters  for  the  purpose  of  fishing. 

In  the  controversy  of  1854,  where  this  question  of  regulations  came 
up  between  Mr.  Marcy  and  Mr.  Crampton,  the  Tribunal  will  find  in 
the  letter  of  the  Minister  for  Foreign  Affairs  at  that  day — I  believe 
it  was  Lord  Clarendon — to  Mr.  Crampton,  that  his  statement  was 
only  that  the  American  fishermen  were  bound  by  the  terms  of  the 
treaty,  by  reason  of  the  use  of  the  words  "  in  common,"  to  observe 
the  existing  regulations;  and  when  the  Tribunal  comes  to  look  into 
that  Marcy  matter  a  little  more  fully,  as  I  shall  invite  it  to  do  before 
I  conclude  my  argument,  it  will  find  that  there  was  no  question  ex- 
cept as  to  the  acceptance  by  the  American  Government  of  the  then 
existing  regulations.  It  was  the  existing  regulations  that  were  sub- 
mitted to  Mr.  Marcy  under  the  instruction  of  the  British  Minister 
of  Foreign  Affairs,  under  the  one  view  taken  by  him,  that  the  effect 
of  these  words  "  in  common  "  was  to  limit  the  American  fishing 
rights  by  the  laws  which  were  in  force  at  the  time  the  fishery  article 
of  1854  was  entered  into.  That  was  the  contention  of  Great  Britain 
up  to  the  time  Lord  Salisbury  and  Mr.  Evarts,  the  American  Secre- 
tary of  State,  disposed  of  the  Fortune  Bay  matter  in  their  corre- 
spondence. 

After  that  Lord  Granville,  who  had  succeeded  Lord  Salisbury, 
took  the  matter  up,  and  he  recurred  to  a  suggestion,  which  I  cannot 
now  readily  recall,  but  which  I  will  read  in  the  course  of  my  argu- 
ment, concerning  a  general  limitation  of  the  sovereignty  of  Great 
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Britain  by  virtue  of  the  fishery  article  of  the  treaty  of  1818,  and  he 

then,  for  the  first  time,  planted  Great  Britain's  rights  upon  the 

327      position  that  the  treaty  of  1818  imposed  no  limitation  on  the 

sovereignty  of  Great  Britain.    That  has  been  the  contention 

of  Great  Britain  ever  since. 

That  was  the  position  of  Sir  Edward  Grey  in  the  late  correspond- 
ence which  took  place  between  him  and  Mr.  Boot,  which  has  been 
read  at  length,  and  which  I  need  not  again  read  in  order  to  recall  to 
the  memory  of  the  Tribunal  the  particular  contentions  of  those  two 
statesmen. 

Nor  is  Sir  Robert  in  harmony  with  the  position  of  Great  Britain 
in  its  Case  here,  found  on  p.  23  of  the  British  Case,  in  which  the 
position  that  the  treaty  of  1818  did  not  limit  the  sovereignty  of  Great 
Britain  is  formulated  in  eleven  different  ways. 

Nor  is  he  in  harmony  with  the  statement  in  the  British  Counter- 
Case,  at  p.  36.  That  Case  concludes  the  argument  of  Question  One, 
in  the  last  paragraph  of  p.  36  of  the  British  Counter-Case,  thus: — 

"  The  foregoing  observations  are  presented  to  the  Tribunal  by  way 
of  reply  to  the  pomts  raised  in  the  Case  of  the  United  States ;  but  His 
Majesty's  Government  contends  that,  whatever  view  may  ultimately 
prevail  on  those  points,  this  question  must  be  primarily  determinea 
by  the  language  of  the  treaty  itself.  There  is  nothing  in  the  treaty 
of  1818  to  derogate  from  the  sovereignty  of  Great  Britain  over  the 
shores  and  waters  in  question,  or  to  restrict  her  right  to  regulate  the 
action  of  all  persons  coming  there." 

Yet  if  Great  Britain,  according  to  the  concession  of  learned  counsel, 
is  not  to  be  the  judge  of  the  reasonableness  of  the  regulation  she  makes 
for  the  protection  of  the  fisheries  within  her  territorial  limits,  there 
does  appear  to  be  something  in  the  treaty  of  1818,  which  has  re- 
stricted her  right  to  make  regulations  concerning  all  persons  who 
come  to  her  shores  and  waters. 

Nor  is  Sir  Robert  in  harmony  with  the  written  Argument  of  Great 
Britain  in  this  Case,  as  found  at  p.  4,  the  last  clause  of  that 
Argument : — 

"His  Majesty's  Government  contends  that  effective  authority  to 
make  reasonable  and  necessary  regulations  to  be  observed  by  both 
British  and  United  States  fishermen  in  the  waters  and  upon  the  land 
affected  by  the  treaty  of  1818  exists;  and  that  such  authority  is  vested 
in  the  Power  in  whom  the  sovereignty  over  the  waters  an^  shores  is 
vested,  that  is,  in  Great  Britain.  In  the  view  of  His  Majesty's  Gov- 
ernment the  treaty  imposes  no  limitation  whatever  on  British  sov- 
ereignty, although  an  undertaking  by  Great  Britain  is  implied  not  to 
exercise  that  sovereignty  in  such  a  way  as  to  nullify  the  liberty  of 
fishing  conferred  by  it,  or  to  discriminate  unfairly  against  American 
fishermen.  Great  Britain  holds  that  British  legislation  is  binding 
on  all  persons  within  this  British  jurisdiction,  and  that  if  objection 
is  to  be  taken  to  it  on  the  ground  that  it  unfairly  affects  privileges 
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granted  by  the  treaty,  that  must  be  done  .by  diplomatic  representa- 
tion. The  legislation  remains  valid  mitil  repealed  or  modified  by 
Great  Britain." 

But  in  concluding  his  argument  on  Question  One,  learned  counsel 
came  back  substantially  in  accord  with  the  prior  positions  taken  by 
British  statesmen  and  with  the  prior  positions  taken  in  the  British 
Case  and  in  the  British  Argument.  On  p.  213  of  his  oral  argument 
he  restates  the  positions  of  his  Government  on  Question  One,  and 
among  others  that  on  the  restriction  of  sovereignty.  I  will  take  up 
the  positions  there  stated  seriatim: — 

'^  I  am  now  about  to  close  my  argument  with  reference  to  this  first 
Question.  Regulations  of  that  kind  are  absolutely  essential.  Kegu- 
lations  of  that  kind  have  always  been  enforced  on  these  coasts,  as  I 
have  shown  by  an  examination,  at  some  length,  I  am  afraid,  of  the 
various  statutes." 

As  a  matter  of  fact,  the  United  States  will  claim  that  regulations 
of  that  kind,  although  found  in  the  statutes  of  1862  and  1868,  and 
later  statutes  of  the  Colony  of  Newfoundland,  were  never  attempted 
to  be  enforced  on  the  fishermen  of  the  United  States.  Statutes  ex- 
isted, but  they  carried  a  clause  excepting  the  treaty  rights  of  other 
nations,  and  there  never  was,  so  far  as  this  case  discloses,  any  attempt 
to  interfere  with  American  fishermen  going  to  the  treaty  waters  for 
the  purpose  of  exercising  their  treaty  rights,  in  either  the  matter  of 
the  time  or  the  manner  of  fishing:— 

"  They  were  never  objected  to  by  the  United  States  Government 
until  1878,  when  the  Fortune  Bay  dispute  arose." 

That  statement  is  not  quite  accurate.  Regulations  of  the  kind 
were  objected  to  by  Mr.  Fish,  in  1873,  when  the  question  came  up 
whether,  under  the  treaty  of  1871,  Newfoundland  could  consistently 
with  that  treaty  preserve  her  laws  regulating  the  time  and  manner 
of  fishing,  as  she  had  attempted  to  do  in  the  Statute  accepting  the 
treaty.    Mr.  Fish  said  that  that  was  incompatible  with  the  treaty ;  that 

the  treaty  of  1871  had  given  the  United  States  an  unlimited 
328      right  to  fish  in  the  Newfoundland  waters,  and  that  he  could 

not,  and  would  not,  accept  as  satisfactory  a  statutory  enact- 
ment on  the  part  of  Newfoundland  reserving  as  against  the  United 
States  the  right  to  enforce  her  laws  regulating  the  time  and  manner 
of  fishing.  That,  he  said,  would  be  inconsistent  with  the  treaty. 
We  have  then  an  objection  on  the  part  of  the  United  States  to  regu- 
lations as  early  as  1873 ;  and  the  reason  there  was  no  objection  on  the 
part  of  the  United  States  at  an  earlier  period  is  because  there  had 
never  been  any  attempt  to  enforce  these  limiting  regulations  on  the 
fishermen  of  the  United  States  visiting  the  treaty  waters. 

"  It  was  over  and  over  again  admitted  by  the  United  States  Gov- 
ernment that  such  regulations  were  regulations  to  which  their  fisher- 
men would  be  subject" 
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Well,  that  brings  up  the  effect  of  the  Marcy  circular  and  the  Bout- 
well  circular,  and  the  supposed  acceptance  of  Mr.  Cardwell's  state- 
ment by  Mr.  Fish  when  it  was  brought  to  his  attention  in  1870. 
That  is  too  long  a  matter  to  go  into  now,  but  I  think  the  Tribunal 
will  be  satisfied,  when  those  matters  are  presented  to  it  in  the  right 
light,  that  the  United  States  Government  did  not  mean  to,  and  that 
it  did  not,  by  any  one  of  these  executive  acts  of  its  officials,  admit 
the  right  of  Great  Britain  to  impose  such  regulations  on  its  fishermen. 

Now,  here  is  the  statement  by  learned  counsel,  in  which  he  comes 

back  to  the  prior  position  of  Great  Britain : — 

"The  right  to  make  such  regulations  springs  out  of  the  sover- 
eignty which  the  British  Government  retained  over  the  coast  and 
the  territorial  waters.  Such  regulations  are  as  necessary  in  the 
waters  as  on  the  shore  where  the  fish  are  to  be  cured  and  dried." 

And  again : — 

"And  every  argument  put  forward  on  behalf  of  the  contention  of 
the  United  States  with  regard  to  the  waters  would  be  just  as  good, 
or  just  as  bad,  with  reference  to  the  right  of  the  British  Government 
to  control  the  operations  upon  the  shore  for  sanitary  or  other 
I'easons." 

The  United  States  does  not  take  any  exception  to  the  last  of  these 
two  propositions.  Its  rights  upon  the  shore,  it  admits,  are  subject 
to  identically  the  same  rule  as  its  rights  upon  the  coastal  waters.  It 
must  observe  the  laws.  It  cannot  dry  fish  in  an  insanitary  manner 
upon  the  shores  any  more  than  its  fishermen  have  a  right  to  run 
amuck  there  and  shoot,  and  stab,  and  kill,  and  maltreat  the  inhabi- 
tants of  Newfoundland.  All  criminal  laws  coming  and  falling 
properly  within  the  province  of  British  territorial  jurisdiction,  of 
course,  would  be  enforceable  upon  persons  curing  fish  on  shore  just 
as  they  would  be  upon  those  taking  fish  in  the  waters — ^that  far  and 
no  farther. 

In  the  matter  of  drying  and  curing  fish,  however,  the  same  limita- 
tion of  British  sovereignty  would  apply  to  the  shores  as  applies  to 
the  waters.  If  the  law  or  regulation  was  intended  to,  and  did  have 
the  effect,  of  interfering  with  and  impeding  the  American  fisher- 
men in  carrying  on  the  fair  exercise  of  their  privilege  of  drying  and 
curing — if  that  was  the  purpose  and  the  effect  of  it — then  Great 
Britain  would  have  no  more  right  to  make  such  shore  regulations 
than  she  would  have  to  make  such  water  regulations.  They  both 
stand  upon  identically  the  same  foundation.  They  both  stand  or 
fall,  as  Sir  Robert  very  properly  says,  upon  the  same  proposition; 
that  is,  did  or  did  not  the  treaty  of  1818,  both  in  its  application  to 
the  waters  and  to  the  shores  of  these  bays  upon  which  the  right  to 
cure  was  granted,  limit  British  sovereignty  in  such  a  way  that  Great 
Britain  is  powerless  to  make  regulations  which,  in  fact,  impair  and 


ABGUMENT  OF  QEOBOE  TCTBNEB.  553 

limit  the  fair  exercise  of  the  American  treaty  right,  either  in  the 
matter  of  fishing  or  of  drying  and  curing  fish  ? 

[The  Tribunal,  at  12.8  o'clock  p.  m.,  took  a  recess  until  2  o'clock  p.  m.] 

AFTERNOON   SESSION,   WEDNESDAY,   JUNE  22,   1910,   2   P.   M. 

Mr.  Turner  (resuming) :  I  was  discussing  the  concluding  part  of 
the  argument  made  by  learned  counsel  for  Great  Britain  on  Question 
One  at  the  time  the  Tribunal  took  its  recess  for  lunch,  and  will  now 

conclude  that  discussion. 
329  I  had  dealt  with  his  proposition  that  the  contention  of  the 

United  States  was  just  as  good,  or  just  as  bad,  with  reference 
to  its  right  to  cure  and  dry  on  land,  as  it  was  to  fish  on  water,  leav- 
ing the  consideration  of  his  proposition  concerning  sovereignty  for 
later  discussion.  I  postpone  that  discussion  a  little  further  to  notice 
a  number  of  other  statements  made  in  the  same  connection  by  learned 
counsel.  I  notice  the  statement  that  the  right  of  sovereignty  of  the 
British  Government  was  not  abdicated  by  the  treaty  in  favour  of  the 
United  States  Government,  merely  to  remark  that  there  is  no  claim  on 
the  part  of  the  United  States  that  the  sovereignty  of  Great  Britain 
has  been  abdicated.  The  claim  is  simply  that  the  sovereignty  of  Great 
Britain  had  been  limited  in  the  matter  of  dealing  with  this  fishery. 

It  was  next  contended  by  learned  counsel  that  in  order  to  sustain 
the  position  contended  for  by  the  United  States,  that  the  United 
States  is  entitled  to  a  voice  in  regulations  to  be  made,  there  must  be 
found  an  express  clause  in  the  treaty  to  that  effect  as  was  found  in 
the  1904  treaty  with  the  French  Government 

Upon  that  subject,  the  position  of  the  United  States  is,  that  if  this 
treaty  granted  a  servitude,  it  was  the  grant  of  a  sovereign  right  to  be 
exercised  by  the  United  States,  and  if  Great  Britain  wanted  to  re- 
serve any  power  of  regulation  or  limitation,  the  reservation  must  have 
appeared  in  the  treaty ;  if  it  does  not  appear  there,  there  is  no  limita- 
tion and  can  be  none  of  the  American  right,  except  such  as  the  two 
Governments  may  agree  on  by  a  subsidiary  treaty  regulating  the 
manner  of  exercise  of  the  treaty  right. 

Sir  Robert  next  descends  from  the  high  ground  of  principle  to  an 
argument  which  involves  him,  and  will  involve  this  Tribunal,  if  it 
shall  undertake  to  follow  him,  and  decide  this  case  on  the  considera- 
tions which  he  presents,  in  the  bogs  and  morasses  of  uncertainty,  an 
argument  which  places  the  Case  upon  absolutely  unstable  ground,  and 
in  which  any  question  of  principle  sinks  out  of  sight.  He  would  make 
the  question  of  regulations  to  depend  on  a  balancing  of  conveniences 
and  inconveniences. 

Well,  the  rights  of  nations  do  not  depend  on  the  balancing  of  con- 
veniences and  inconveniences. 
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In  the  exercise  of  a  treaty  right  constituting  a  servitude,  it  is  the 
duty  of  the  dominant  nation  of  course,  to  exercise  the  right,  as  the 
civilians  say,  "  civiliter,"  that  is,  with  due  regard  to  the  internal 
order  and  economy  of  the  territory  in  which  the  servitude  right  is 
being  enjoyed,  but,  as  the  writers  to  which  I  shall  presently  call  the 
attention  of  the  Tribunal  declare,  that  is  a  matter  of  accommodation 
between  the  two  Governments;  it  is  a  matter  in  which  the  spirit  of 
comity,  justice,  and  good  neighbourhood  that  governs  the  conduct 
of  nations,  will  induce  the  making  of  modalities  imder  which  the 
servitude  right  may  be  enjoyed  in  full  measure,  without  too  greatly 
imposing  on  the  necessities  and  requirements  of  the  servient  nation. 

Sir  Robert  again  descends  into'  the  morasses,  when  he  argues  that 
there  is  no  danger  of  abuse  of  the  power  of  such  regulation  so  as  to 
infringe  on  the  rights  of  United  States  fishermen  by  discriminations 
in  favour  of  British  subjects,  because,  he  says,  in  the  first  place,  there 
is  the  right  of  disallowance  which  is  vested  in  the  Crown,  the  Home 
Government,  with  reference  to  all  such  matters. 

Is  that  a  resort  to  which  the  United  States  is  to  be  remitted  for  the 
protection  of  its  rights  under  this  treaty,  a  resort  to  the  Crown  of 
Great  Britain,  a  resort  to  the  very  Power  which  it  is  claimed  by  the 
United  States,  either  through  itself,  or  through  its  instrumentality, 
the  Colonial  Government,  is  interfering  with  the  full,  free,  and  fair 
exercise  of  its  rights  under  the  treaty?  Would  this  Tribimal  con- 
sider that  resort  as  any  prevention  of  abuse  of  the  rights  of  the 
United  States  ?  Can  the  Tribunal  look  into  the  record  of  this  fishery 
controversy  covering  the  last  fifty  years,  and  say  that  the  United 
States  has  not  been  making  these  appeals  to  the  Crown  for  redress, 
and  making  them  in  vain,  not  indeed  always  against  regulations,  but 
against  vexatious,  unfair,  and  discriminatory  conduct  of  the  colonies 
which  has  imposed  hardship  on  the  American  fishermen  ? 

The  United  States  has  great  confidence  in  the  Government  of 
Great  Britain.  The  people  of  the  United  States  and  the  people  of 
Great  Britain  are  bound  together  by  the  very  closest  ties  of  blood, 
and  if  it  were  a  question  of  arbitrating  between  the  United  States 
and  some  third  Power,  the  United  States  would  probably  have  very 
little  hesitation  in  accepting  Great  Britain  as  an  arbitrator  in  its 
cause;  but,  the  United  States  cannot  accept  Great  Britain  as  the 
arbitrator  in  a  cause  between  itself  and  Great  Britain.  So  that  this 
first  method  of  correcting  abuses  of  treaty  rights,  which  the  learned 
counsel  says  the  United  States  may  appeal  to,  does  not  appear  to  be 

very  substantial. 
330  In  the  second  place,  he  says,  there  is  security  against  the 

possibility  of  abuse;  inasmuch  as  unreasonable  local  laws  would 
be  in  conflict  with  the  treaty,  which  has  been  recognised  by  statute, 
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and  enforced  by  the  Order  in  Council  made  pursuant  to  the  statute, 
and  would  be  invalid  and  null  to  the  extent  of  such  conflict. 

That  is  hardly  a  principle  on  which  the  United  States  would  rely 
for  protection  against  an  abuse  on  the  part  of  the  Colonial  Govern- 
ment, of  its  right,  if  such  a  right  shall  be  declared  by  this  Tribunal? 
It  is  asserted  that  a  colonial  law  passed  for  the  regulation  of  these 
fisheries  would  be  null  and  void  if  repugnant  to  the  treaty.  Of 
course  I  cannot  undertake  to  dispute  with  learned  counsel  who  is 
very  familiar  with  the  constitutional  system  of  Great  Britain  as 
applied  to  the  colonies,  concerning  the  force  and  effect  of  a  statute 
of  one  of  the  colonies,  which  might  be  repugnant  to  the  treaty  rights 
of  the  United  States.  I  can  only  invite  the  attention  of  this  Tribunal 
to  some  of  the  instances,  or  to  one  instance  to  which  I  shall  confine 
my  remark,  of  an  attempt  to  apply  this  principle  with  reference  to 
colonial  regulations.  It  occurred  during  the  period  when  the  two 
Governments  were  endeavouring  to  formulate  the  compromis  under 
which  this  case  was  referred  to  this  Tribunal.  The  question  of  the 
Newfoundland  Foreign  Fishery  Vessels  Act  of  1905  and  1906  came 
up,  and  the  Crown  undertook,  in  order  that  there  might  not  arise 
all  these  vexatious  questions  while  it  was  negotiating  with  the  United 
States,  to  make  a  modus  vivendi  with  the  latter  under  which  the 
fisheries  might  be  carried  on. 

The  Government  of  Newfoundland  very  promptly  notified  the  Gov- 
ernment of  Great  Britain  that  no  modus  vivendi  made  in  contraven- 
tion of  the  laws  of  Newfoundland  would  have  any  effect  there,  or 
would  be  given  any  effect  to;  and  although  that  modus  vivendi  pro- 
vided that  the  provisions  of  those  Acts  should  not  be  brought  into 
effect,  fishermen  were  taken  off  the  vessels  of  the  United  States  in 
the  harbours  of  Newfoundland,  and  subjected  to  the  very  penalties 
provided  by  the  Act  which  the  Government  of  Great  Britain  said 
should  not  be  enforced  against  inhabitants  of  the  United  States,  and 
that,  while  the  negotiations  were  pending  for  the  presentation  of  this 
matter  to  this  Tribunal. 

Not  only  that,  may  it  please  the  Tribunal;  but  these  men  were 
brought  before  the  Supreme  Court,  or,  rather,  their  cause  was  brought 
before  the  Supreme  Court  of  Newfoundland  to  determine  whether 
or  not  these  acts  of  government  were  invalid,  whether  Newfoundland 
could  properly,  notwithstanding  this  modiLS  vivendi^  take  these  fish- 
ermen off  the  American  vessels,  and  subject  them  to  penal  prosecu- 
tions under  the  laws  of  Newfoundland.  And  that  Tribunal  held  that 
they  had  violated  the  laws  of  Newfoundland,  and  that  they  were 
properly  subject  to  punishment,  notwithstanding  the  modus  vivendi. 

Following  upon  that  the  Government  of  Newfoundland  notified  the 
Government  of  Great  Britain  plainly  and  explicitly  that  it  would  not 
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give  force  in  its  waters  to  the  terms  of  the  modtis  vivendi  which  the 
Government  of  Great  Britain  had  entered  into  with  the  United  States. 
That  was  in  1906.  Then  the  question  of  a  second  modus  vivendi  came 
up  in  1907.  The  Government  of  Newfoundland  took  the  same  posi- 
tion again :  That  their  constitutional  rights,  the  passage  of  their  laws, 
and  the  enforcement  of  their  own  local  policy,  could  not,  under  the 
relations  which  subsisted  between  them  and  Great  Britain,  be  inter- 
fered with  by  the  Home  Government,  and  they  notified  that  Govern- 
ment that  they  would  not  enforce  the  modns  vivendi  for  1907  which 
the  Colonial  Secretary  had  informed  them  he  was  then  entering  into 
with  the  United  States  on  the  subject  of  the  fisheries. 

Thereupon  the  Crown  was  compelled  to  resort  to  the  Act  of  1819 
which  gave  it  power  to  make  Orders  in  Council,  which  gave  the  King 
power  to  make  Orders  in  Council,  and  the  King  in  council  made  an 
order  suspending  these  objectionable  laws.  But  that  did  not  satisfy 
the  Colony  of  Newfoundland.  They  responded  to  that  and  said  that 
they  might  be  compelled  by  superior  force — whether  they  used  that 
expression  I  am  not  quite  certain,  but  that  was  the  implication  of 
their  reply — ^that  while  they  might  be  compelled  to  conform  to  that 
Order  in  Council,  they  have  been  advised  b}^  their  own  law  officers, 
and  by  very  distinguished  counsel  in  England,  that  that  Order  in 
Council  was  wholly  without  avail  under  the  constitutional  system 
of  Great  Britain  in  its  relations  to  the  colonies,  to  effect  in  any  manner 
tlie  laws  which  they  had  chosen  to  put  upon  the  statute  books  to  regu- 
late this  fishery. 

The  third  refuge  which  the  United  States  is  to  have  from  an  abuse 
of  this  power  of  making  regulations  if  the  Tribunal  shall  determine 
that  Great  Britain  has  the  power  to  make  regulations  without  the 
consent  of  the  United  States,  is  the  right  to  appeal  to  this  Tribunal 
under  the  4th  article  of  the  compromis  in  this  Case,  or  in  the  alterna- 
tive, to  resort  to  the  special  arbitration  a^eement  which  it  has 
331  entered  into  with  the  Government  of  Great  Britain,  and  to 
which  the  attention  of  the  Tribunal  w^as  called. 

Well,  now,  the  4th  article  of  the  compromis  does  not  effect  in  any 
way  the  question  of  power  presented  to  this  Tribunal  for  decision. 
Its  effect  is  wholly  in  the  future,  and,  as  I  remarked  this  morning, 
the  question  whether  the  United  States  may  have  some  remedy  under 
some  agreement  it  has  made  with  Great  Britain  concerning  future 
matters,  cannot  affect  the  determination  of  this  question  under  the 
submission  in  this  Case  which  is,  what  are  the  relative  powers  and 
duties  of  the  two  nations  under  the  Treaty  of  1818,  which  subsisted 
for  ninety  years  before  this  compromis  was  entered  into.  The  ques- 
tion is,  what  the  treaty  means,  what  the  treaty  has  meant  during  all 
that  period,  and  what  it  means  to-day  in  the  sense  of  what  it  meant 
during  all  that  period. 
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And  what  does  this  4th  article  of  the  compromis  provide  ?  Simply 
that  future  questions  concerning  interpretations  of  the  treaty  may  be 
submitted  to  The  Hague  Tribunal,  not  this  question  but  future  ques- 
tions, and  in  addition,  that  questions  arising  out  of  the  Award  of 
this  Tribunal  and  dependent  on  the  broad  principles  it  may  declare, 
may  be  submitted  to  The  Hague  Tribunal  for  determination. 

Now,  I  submit,  that  if  the  4th  article  of  that  compromis  gives  the 
United  States  the  right  to  bring  Great  Britain  in  here  upon  her  theory 
of  the  Case,  it  gives  Great  Britain  the  right  to  bring  the  United 
States  in  here  upon  the  United  States  theory  of  the  Case.  The  rights 
of  the  two  nations  are  coequal,  and  if  the  United  States  may  bring 
Great  Britain  here  for  refusing  to  abrogate  unreasonable  laws,  cer- 
tainly the  correlative  right  would  belong  to  Great  Britain  of  bringing 
the  United  States  here  for  refusing  to  concur  in  reasonable  laws. 
So  that  all  this  balancing  of  conveniences,  in  which  the  conveniences 
can  only  be  subserved  by  deciding  for  Great  Britain,  vanishes  into 
thin  air.    There  is  nothing  of  it  at  all. 

The  question  presented  to  this  Tribunal  squarely  by  Question  One 
is,  what  does  the  treaty  of  1818  mean  with  respect  to  the  contentions 
put  forward  by  the  two  parties  in  that  first  question  ?  What  is  meant 
in  the  treaty?  What  are  the  rights  of  the  two  parties  under  the 
treaty  in  view  of  the  terms  of  the  treaty  ?  There  is  nothing  provided 
in  the  compromis  to  be  done  hereafter  which  can  now  in  any  sense 
affect  the  broad  question,  has  or  has  not  the  treaty  of  1818,  ever  since 
it  was  entered  into,  imposed  limitations  on  the  sovereignty  of  Great 
Britain,  and,  if  so,  what  is  the  extent  of  those  limitations? 

That  is  the  proposition  and  the  whole  proposition  presented  by 
Question  One,  unembarrassed  by  any  balancing  of  conveniences  or 
inconveniences  if  this  Tribunal  shall  decide  the  Case  on  one  side  or 
other. 

Then  against  all  these  suggestions  of  learned  counsel  is  the  fact 
that  the  proceeding  provided  for  by  article  4  of  the  compromis  is 
not  one  in  cwinection  with  which  either  one  of  the  nations  can  be 
forced  into  court  against  its  will.  They  must  agree  upon  a  sub- 
mission of  the  questions.  It  is  true  that  they  have  agreed  in  article 
4  that  they  will  agree,  but  that  has  no  greater  binding  effect,  as  a 
contract,  than  an  agreement  between  two  individuals,  that  they  will 
meet  and  agree  upon  something.  It  is  no  contract  until  the  final 
terms  have  been  agreed  on.  A  thousand  things  might  intervene,  not 
only  in  matters  of  policy,  but  in  honest  differences  of  opinion,  as  to 
whether  the  question  had  arisen,  or  whether  it  was  of  sufficient  merit 
to  be  brought  to  The  Hague  Tribunal,  which  would  make  it  impos- 
sible to  get  a  submission  under  this  4th  article  of  the  compromis,  or 
under  the  provisions  of  the  general  arbitration  treaty  between  Great 
Britain  and  the  United  States.    And,  these  differences  might  arise, 
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and  these  difficulties  in  agreeing  occur,  without  making  either  one 
of  these  nations  liable  to  the  charge  of  a  purpose  to  act  in  bad  faith. 

The  President:  May  I  ask  a  question?  Was  the  sentence  pro- 
nounced by  the  Newfoundland  Tribunal  against  these  two  fishermen 
(Crane  and  Dubois,  I  think,  were  the  names)  ever  carried  into 
execution  ? 

Mr.  Turner  :  It  was,  as  I  understand. 

The  President:  Were  they  obliged  to  pay  the  penalty,  or  were 
they  put  into  prison  ?    I  believe  it  was  a  condemnation  to  pay  a  fine. 

Mr.  Turner  :  I  am  informed  by  associate  counsel  that  the  case  is 
still  on  appeal.    It  was  appealed  to  the  Privy  Council  in  England. 

The  President:  And  it  is  still  pending? 

Mr.  Turner:  I  am  informed  that  the  judgment  of  the  Supreme 
Court  of  Newfoundland  has  been  appealed  to  the  Privy  Council  of 

England,  and  is  still  pending. 
332  I  will  have  occasion  to  refer  to  that  matter  in  a  later  part 

of  my  argument,  otherwise  I  would  have  read  to  the  Tribunal 
at  this  time  concerning  the  case  referred  to.  I  did  not  wish  to  inter- 
rupt my  argument  further  than  to  make  the  casual  references  which 
I  have  made. 

Now,  to  come  back  to  the  question  of  limitation  of  sovereignty,  the 
question  upon  which  the  contentions  of  the  two  Governments  must 
turn.  The  last  statement  read  by  me  from  the  oral  argument  of 
learned  counsel,  namely,  that  the  treaty  of  1818  had  no  limiting  effect 
on  the  sovereignty  of  Great  Britain,  practically  brings  his  argument 
back  to  a  position  consistent  with  the  position  heretofore  maintained 
by  Great  Britain,  that  is  to  say,  maintained  since  the  famous  con- 
troversy between  Lord  Salisbury  and  Mr.  Evarts  in  1878;  but,  the 
partial  departure  from  that  into  which  he  was  led,  and  these  balanc- 
ings of  conveniences  and  inconveniences  into  which  it  led  him,  most 
of  them  founded  on  untenable  premises,  shows  the  extreme  embarrass- 
ments under  which  any  counsel  labours — and  I  am  sure  that  Sir 
Robert  is  as  capable  of  dealing  with  any  difficulties  which  he  may 
encounter  as  any  man  at  the  bar  of  either  of  the  two  countries; — it 
simply  shows  the  extreme  difficulty  which  the  legal  mind  encounters 
when  it  departs  from  the  plain  line  of  principle  laid  down  for  the 
measuring  of  the  rights  of  nations  and  undertakes  to  measure  those 
rights  by  considerations  of  convenience  and  inconvenience.  The 
question  here  cannot  be  determined  on  any  argument  of  that  char- 
acter. 

Now,  upon  the  proposition  of  Great  Britain  that  the  treaty  of  1818 
did  not  in  any  way  limit  the  sovereignty  of  that  nation,  the  United 
States  takes  issue,  fairly  and  squarely,  and  submits,  upon  reason,  and 
upon  the  authorities,  which  it  will  be  found  impossible  to  reject  when 
the  concurrent  force  of  all  of  them  as  witnesses  of  the  practice  of 
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nations  is  considered,  that  that  treaty  did  limit  the  sovereignty  of 
Great  Britain. 

In  order  that  there  may  be  no  mistake  about  the  position  of  the 
United  States  upon  this  subject,  I  state  it  formally,  dealing  in  the 
formulation  with  the  several  phases  of  the  matter  which  have  engaged 
the  attention  of  the  Tribunal  from  time  to  time,  and  upon  which  the 
members  of  the  Tribunal  have  appeared  to  desire  light. 

The  United  States  affirm — 

First.  The  treaty  grant,  of  the  liberty  forever  to  take,  dry,  and 
cure  fish  in  specific  British  territory,  is  in  its  nature  and  essence  a 
limitation  upon  the  sovereign  rights  of  Great  Britain  in  the  territory 
specified,  and  to  the  extent  of  its  terms  excludes  the  exercise  of  those 
sovereign  rights. 

Second.  There  can  be  no  implied  reservation  of  the  very  rights  of 
sovereignty  the  exercise  of  which  was  excluded  by  the  grant  itself. 

Third.  In  the  absence  of  any  express  reservation,  the  liberty  to 
take  fish  to  the  extent  of  the  terms  of  the  grant  is  therefore  not  sub- 
ject to  any  right  of  interfering  or  restraining  municipal  legislation. 

Fourth.  The  express  terms  of  the  grant  cover  liberty  to  fish  gen- 
erally without  any  limitation  as  to  times  or  manner,  and  to  insist 
that  fish  shall  not  be  taken  under  the  grant  at  any  times  or  in  any 
manner  except  such  as  Great  Britain  chooses  to  allow,  is  to  interfere 
with  the  enjoyment  of  the  right  granted  without  either  express  or 
implied  authority. 

Fifth.  This  limitation  upon  the  sovereignty  of  Great  Britain  does 
not  extend  to  those  municipal  laws  and  police  regulations  which  aim 
at  the  preservation  of  order,  prevention  and  punishment  of  crime, 
protection  of  public  health,  or  to  the  incidental  effect  which  the  en- 
forcement of  such  laws  and  regulations  may  have  upon  the  conduct 
and  convenience  of  the  persons  employed  in  the  fishery. 

Sixth.  It  is  the  duty  of  each  party  to  the  treaty  to  respect  the  right 
which  the  other  party  holds  in  common.  It  is  the  duty  of  Great  Brit- 
ain to  refrain,  and  to  require  its  subjects  to  refrain,  from  interfering 
with  the  exercise  by  Americans  of  their  right  in  common ;  and  it  is 
the  duty  of  the  United  States  to  refrain,  and  to  require  its  inhab- 
itants to  refrain,  from  interferinft  with  the  exercise  by  the  British  of 
their  right  in  common. 

Seventh.  The  natural  and  proper  way  to  prevent  practices  which 
would  be  violations  of  these  duties  is  by  common  regulations  for  that 
purpose;  but  there  is  no  ground  whatever  for  either  country  to  claim 
the  sole  right  to  determine  upon  or  to  enforce  regulations  which  re- 
late to  the  common  rights  and  reciprocal  duties  of  both  countries. 

These  propositions  are  merely  an  elaboration  of  the  positions  here- 
tofore held,  and  never  at  any  time  departed  from  by  the  Government 
of  the  United  States. 
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333  They  are  stated  in  the  written  Argument  of  the  United 

States,  which  I  shall  not  read  in  this  connection  because  I  have 
no  doubt  the  Tribunal  has  read  it,  and  the  positions  have  been  insisted 
on  consistently  by  all  the  statesmen  who  have  administered  the  De- 
partment of  Foreign  Affairs  of  the  Government  of  the  United  States 
ever  since  the  question  first  became  of  importance  between  the  United 
States  and  Great  Britain.  The  United  States  has  not  insisted  and  is 
not  insisting  on  a  cold,  hard,  technical  proposition  based  on  some  real 
or  fancied  analogies  between  the  servitudes  of  the  civil  law  and  the 
servitudes  of  international  law.  Intensely  practical  consequences 
are  involved,  as  the  United  States  insists.  The  doctrines  contended 
for  are  inherent  in  the  nature  and  flow  from  the  necessary  conse- 
quences of  international  relations  such  as  those  created  by  the  treaty 
of  1818.  Such  relations  have  been  found  by  the  practice  of  nations 
to  create  the  necessity  for  the  rule  of  international  law  in  question. 
Such  a  treaty  right  as  that  of  1818  must  limit  the  sovereignty  of  the 
granting  State,  otherwise  the  treaty  right  would  be  valueless. 
Whether  considered  in  connection  with  the  relations  of  individuals 
or  with  the  relations  of  nations,  the  United  States  insists  that  a  right 
which  is  subject  to  be  exercised  at  the  will  or  pleasure  of  some  other 
individual  or  of  some  other  nation  is  practically  no  right  at  all. 
When  the  United  States  has  said  this,  and  that  its  treaty  privileges 
might  be  abused  under  the  guise  of  .regulations,  learned  counsel  has 
thought  it  a  complete  answer  to  that  to  say  that  Great  Britain  was 
not  here  insisting  upon  any  right  to  abuse  the  treaty  privileges  by 
regulations.  Nobody  has  said  that  that  nation  was  here  insisting  on 
that.  Nobody  has  said  that  she  ever  did  insist  upon  anything  of  that 
kind.  The  only  thing  that  has  been  said,  and  the  thing  that  is  said — 
and  it  is  an  unanswerable  proposition — is  that  if  you  give  one  person 
a  right  subject  to  be  limited  in  its  substance  and  controlled  in  its 
exercise  by  some  other  person,  and  particularly  by  a  person  who  is 
exercising  a  competitive  right  as  against  him,  then,  it  is  an  indubi- 
table fact,  proved  by  the  experience  of  mankind,  and  proved  by  that 
which  this  record  will  disclose  to  this  Tribunal  as  well,  that  that 
right  is  no  right  at  all.  These  questions  will  always  be  pending,  and 
will  always  disturb  the  good  relations  of  nations,  if  rights  of  the 
character  of  those  here  in  question  are  put  on  the  basis  of  mere  obli- 
gations, instead  of  being  considered  as  real  rights  to  be  exercised  by 
the  one  State  wholly  without  regard  to  limitations  imposed  by  the 
other  State.  It  is  the  practical  experience  of  nations  which  has 
caused  the  adoption  of  the  servitude  doctrine,  and  which  makes  it 
necessary,  where  relations  of  this  character  exist  between  nations, 
that  there  should  be  some  clear,  certain,  and  definite  rule  under 
which  they  may  proceed  to  the  ascertainment  and  adjustment  of  their 
rights  and  obligations,  and  a  rule  equal  in  its  binding  force  on  both 
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nations.  The  necessity  for  this  was  demonstrated  early  in  the  ex- 
perience of  the  nations.  Servitudes  have  existed  in  the  practice  of 
nations  for  a  very  long  time.  We  find  instances  in  the  books  of 
servitudes  created — of  course  in  the  very  dawn  of  the  doctrine — as 
early  as  the  latter  half  of  the  thirteenth  century.  The  doctrine  had 
its  first  introduction  into  public  law,  its  first  grafting  from  the  civil 
law  of  Rome,  in  the  necessities  of  the  German  States  under  the 
ancient  Grerman  Empire,  and  it  gave  rise  there  to  very  many  and  very 
complicated  questions.  The  literature  of  the  public  law  of  Germany 
is  very  full  upon  the  subject,  as  is  well  known  to  the  members"  of  the 
Tribunal  who  are  more  conversant  with  that  law  than  I  am. 

At  the  time  of  the  introduction  and  adoption  of  the  servitude 
doctrine  into  the  public  law  of  Germany,  the  rights  of  the  prince  or 
ruler  in  his  State  was  a  good  deal  more  than  imperium.  In  fact,  the 
idea  of  imperium  had  very  little  play  in  the  exercise  of  govern- 
mental powers  by  the  rulers  of  these  German  States  in  the  early  days. 
The  idea  of  dominium  played  the  greater  part.  They  were  the 
owners  of  the  soil,  and  their  right  to  rule  grew  out  of  their  owner- 
ship of  the  soil.  With  the  progress  of  ideas  directly  the  contrary 
theory  is  now  held  by  the  publicists.  The  rights  of  nations  to  the 
soil,  in  the  sense  that  they  may  deal  with  it  as  between  themselves 
and  other  nations,  depend  now  upon  their  sovereignty,  instead  of 
their  sovereignty  depending  upon  the  soil. 

Mr.  Clauss,  in  his  work  on  International  Servitudes,  which  I  believe 
is  accepted  by  the  world  as  the  most  complete  and  convincing  exposi- 
tion of  the  subject  given  in  any  work  of  modern  times,  traces  the  his- 
tory and  growth  of  the  doctrine  of  servitudes  in  a  very  intelligent 
and  satisfying  manner,  showing  how  the  peculiar  situation  of  the 
Princes  and  other  Rulers  in  the  German  States  to  their  territories, 
brought  into  play  the  civil  law  conception  of  the  prcpdium  domdnans 
and  prcedium  serviena,  and  thus  made  it  easy  to  introduce  the  con- 
ception of  servitudes  into  the  public  law  relations  of  the  German 
States.  Then  he  traces  the  development  and  growth  of  the  doctrine 
as  the  publicists  of  Germany  had  occasion  to  deal  with  it  for  a  cen- 
tury and  a  half,  until  he  plants  it  as  a  recognised  institution  in 
334  the  accepted  public  law  of  the  world,  recognised  and  adopted 
by  the  practice  of  nations  for  the  last  300  years.  While  the 
existence  of  the  prrvdium  domimms  and  the  pradium  serviens  may 
not  be  so  complete  and  perfect  under  the  present  conception  of  sov- 
ereignty as  it  was  in  the  early  days  of  the  introduction  of  the  institu- 
tion into  the  German  States,  yet,  when  you  treat  the  sovereignty  of  a 
nation  as  a  higher  ownership  of  its  territories,  as  is  now  the  doctrine 
of  the  publicists,  you  still  have  the  territorial  basis  to  which  to  apply 
the  prcediwm,  dominans  and  the  prcpdium  servieiis  of  the  Roman  law. 
92909'*— S.  Doc.  870, 61-3,  vol  9 37 
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Learned  counsel  did  not  take  up  this  doctrine  of  servitudes  in  his 
argument  further  than  to  read  a  number  of  authorities  tci  the  proposi- 
tion that  servitudes  must  be  strictly  construed — a  proposition  which 
he  might  have  proven  by  recurring  to  the  written  Argument  of  the 
United  States.  The  United  States  does  not  deny  that,  in  determin- 
ing whether  this  treaty  right  is  or  is  not  a  servitude,  the  treaty  is  to 
be  strictly  construed.  It  does  not  deny  that  in  construing  the  treaty 
to  determine  whether  it  contains  reservations  authorising  limitations 
on  the  exercise  of  the  fishery,  the  provisions  of  the  treaty  are  to  be 
strictly  construed.  There  is  no  doubt  about  that.  That  does  not, 
however,  touch  this  main  fundamental  proposition:  whether  or  not 
this  treaty,  unmodified,  as  we  claim  it  is,  by  reservations,  is  a  limita- 
tion on  the  sovereignty  of  Great  Britain,  whidi  operates  to  prevent 
that  nation  from  interfering  in  the  matter  of  the  time  and  manner  of 
the  enjoyment  of  the  fishery  by  the  inhabitants  of  the  United  States. 

Learned  counsel  passed  by  the  written  Argument  of  the  United 
States  on  that  question,  with  the  statement  that  the  learning  displayed 
by  it  was  elementary.  Well,  out  on  the  Pacific  Coast  of  the  United 
States,  from  whence  I  have  the  honour  to  come,  and  where  the  mem- 
bers of  the  Bar  are  more  noted  for  the  strength  than  the  amenities  of 
their  arguments,  it  would  be  retorted,  in  reply  to  a  statement  of  that 
kind,  that  the  learning  was  considered  elementary  by  the  learned 
counsel  because  he  could  not  answer  it.  I  would  not,  of  course,  apply 
that  retort  to  the  distinguished  gentleman  who  opened  this  Case  on 
the  part  of  Great  Britain.  I  will  say  that  learning,  if  to  the  point, 
is  not  less  satisfactory  because  it  is  elementary.  The  learning,  how- 
ever, is  not  elementary  in  any  sense.  It  is  impossible  for  any  one  to 
look  into  the  works  of  the  great  writers  on  this  subject,  in  which  are 
applied  some  of  the  most  abstruse  concepts  of  any  system  of  law 
known  to  man — I  do  not  care  whether  it  be  municipal  law  or  inter- 
national law — ^it  is  impossible  to  look  into  those  works  and  properly 
apply  to  the  learning  which  the  United  States  has  brought  to  the  at- 
tention of  this  Tribunal,  and  upon  which  it  is  insisting,  the  statement 
that  it  is  elementary.  Nor,  if  the  Tribunal  please,  is  it  learning  that 
is  without  value.  It  is  valuable,  because  it  presents  a  clear,  distinct 
and  explicit  rule  under  which  the  rights  and  duties  of  nations  may 
be  measiired,  instead  of  remitting  them  to  the  bogs  and  sloughs  and 
morasses  through  which  we  saw  the  learned  counsel  labouring  for  the 
better  part  of  two  days,  in  the  effort  to  deduce  some  rule  on  the  sub- 
ject without  referring  or  recurring  to  the  practice  of  nations  and  to 
what  the  international  publicists  have  had  to  say  in  elucidation  of 
that  practice. 

It  would  be  presumptuous  for  one  whose  studies,  so  far  as  they 
have  been  specialised  in  any  particular  line,  have  been  in  an  entirely 
different  direction  and  with  relation  to  an  entirely  different  system 
of  jurisprudence,  to  come  here  and  urge  conceptions  concerning  the 
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civil  law  upon  the  members  of  this  Tribmial,  all  of  whom,  I  believe, 
miless  it  be  my  distinguished  friend  Judge  Gray,  have  had  extensive 
opportunities  of  becoming  profoundly  acquainted  with  the  principles 
of  that  system  of  law ;  a  system  which  is  acknowledged  by  the  most 
profound  thinkers,  even  those  of  Great  Britain  and  the  United 
States,  where  attention  and  commendation  have  been  directed  chiefly 
to  the  common  law,  to  be  the  most  complete  and  the  most  philo- 
sophical system  ever  devised  by  the  wit  of  man ;  the  system  best  cal- 
culated to  secure  the  rights  of  individuals  as  between  themselves. 

There  are  some  things,  however,  that  I  may  say  about  the  reasons 
for  the  adoption  of  this  civil  law  institution  of  servitudes  into  the 
law  of  nations,  which  would  suggest  themselves  to  anybody,  although 
they  had  not  made  a  very  deep  and  profound  study  of  the  principles 
of  the  civil  law.  One  distinction  in  the  civil  law  between  servitudes 
and  other  contractual  rights  in  lands  is  that  the  servitude  attaches 
to  and  inheres  in  the  land,  and  follows  it  into  the  hands  of  successors 
of  the  grantor  of  the  servitude  right,  whether  by  alienation  or  suc- 
cession, and  that  it  constitutes  an  interest  in  the  land;  whereas  the 
mere  contractual  obligations  to  which  I  have  referred,  while  perhaps 
equally  important  to  the  individuals  as  between  themselves,  were  not 
so  important  in  the  economy  of  government,  and  therefore  were  left 
to  depend  on  mere  personal  responsibility.  The  right  in  the  one 
case,  in  the  matter  of  its  exercise  in  specie,  was  protected  by  the  courts 

like  any  other  interest  in  land,  and  the  owner  of  the  servient 
335      estate  could  not  deny  it,  or  impair  it,  or  minimise  it  in  any  way. 

The  other  right,  as  before  remarked,  was  a  mere  contractual 
right,  dependent  on  covenant,  which  the  covenantee,  might  refuse  to 
carry  out  and  perform  at  his  will  and  pleasure,  or  which  he  may  de- 
feat by  alienation,  but  for  which,  of  course,  he  was  liable  to  be  holden 
in  damages  at  the  suit  of  the  covenantee.  Rights  of  the  character  first 
mentioned,  were,  by  the  Roman  law,  given  a  higher  standing.  They 
were  real  rights.  They  were  rights  which  were  to  be  enjoyed  in 
specie,  the  enjoyment  of  which  the  owner  of  the  servient  estate  could 
not  deny,  or  impede  or  impair  in  any  way.  They  were  true  jura  in 
re  (diena^  which  the  owner  of  the  servitude  right  might  protect  and 
maintain,  exercise  and  enjoy  as  fully,  against  the  grantor  of  the 
right  or  his  successors  or  any  third  persons,  as  the  grantor  himself 
might  maintain  and  protect,  exercise  and  enjoy  his  own  paramount 
right  and  title  in  the  land.  Whatever  the  nature  of  the  right,  speak- 
ing of  servitudes  broadly,  if  it  were  some  faculty  in  land  previously 
belonging  to  the  owner  of  the  land,  and  exercised  and  enjoyed  by  him 
by  virtue  of  his  ownership,  but  by  the  instrument  of  grant  or  cession 
it  was  set  aside  for  the  enjoyment  of  another,  to  be  exercised  and 
enjoyed  by  him  in  connection  with  the  ownership  and  enjoyment  of 
other  land,  it  was  a  servitude  by  the  Roman  law.    Such,  also,  is  the 
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common  law  of  England,  which  is  the  basic  law  both  of  the  United 
States  and  of  Great  Britain,  although  the  doctrine  of  servitudes  has 
been  extended  in  part  and  restricted  in  other  parts  to  meet  the  special 
and  peculiar  necessities  and  requirements  of  the  two  nations.  The 
doctrine  is  known  in  the  jurisprudence  of  the  two  nations  as  the  law 
of  easements  and  servitudes,  the  easement  standing  for  the  right 
which  is  attached  to  the  dominant  estate,  and  the  servitude  for  the 
burden  which  is  imposed  on  the  servient  estate. 

It  seems  to  me  that  there  is  presented  in  this  a  very  considerable 
reason  for  the  transfer  of  the  doctrine  of  servitudes  from  the  civil 
law  to  the  international  law,  so  far  as  the  conceptions  on  which  the 
Eoman  law  of  servitudes  are  based  can  be  properly  applied  in  inter- 
national law.  It  seems  to  me,  moreover,  that  the  analogies,  so  far 
as  they  go,  amply  justify  the  introduction  of  the  civil  law  institution 
into  the  system  of  international  law.  When  one  nation  grants  to 
another  certain  rights  to  be  exercised  within  its  territorial  limits, 
rights  which  possess  the  attributes  and  qualities  of  a  servitude  by 
the  municipal  law,  it  creates  a  relation  between  itself  and  the  other 
nation  which  is  analogous  to  the  relation  which  exists  between  the 
owners  of  the  dominant  estate  and  the  servient  estate  by  the  mu- 
nicipal law,  in  view  of  the  fact  that  the  sovereignty  which  nations 
possess,  under  the  conception  of  to-day,  constitutes  a  species  of  higher 
ownership,  which  the  nations  may  contract  about,  or  may  burden 
or  may  dispose  of,  in  whole  or  in  part,  at  their  will  and  their  pleas- 
ure. When  such  a  grant  is  made  by  one  nation  to  another,  to  be  ex- 
ercised within  its  territories  by  the  other,  a  right  to  resort  to  the 
territory  and  to  employ  the  territory  for  profit,  which  right  is  a 
perpetual  right,  and  is  strictly  a  national  right,  we  have,  in  fact, 
every  one  of  the  concepts,  every  one  of  the  qualities,  every  one  of  the 
attributes  of  the  servitude  as  it  was  known  to  the  Roman  law. 

The  reason  underlying  the  Roman  civil  law  undoubtedly  was  that 
stated  by  Dr.  Sohms.  I  wish  I  had  the  work  here  so  that  I  could 
make  reference  to  it;  the  reason,  as  stated  by  Dr.  Sohms  was,  that 
rights  of  the  character  stated  were  so  important  in  the  economy  of 
the  nations  where  the  civil  law  prevailed,  that  it  was  felt  that  they 
could  not  be  left  to  depend  on  personal  responsibility  as  mere  con- 
tractual rights  were,  but  that  they  must  be  given  a  status  under  which 
they  could  be  protected,  not  only  against  the  grantor  of  the  right, 
but  against  all  third  persons  who  might  attempt  to  interfere  with 
them  in  any  manner.  Hence  they  were  declared  to  be  real  rights, 
attaching  to  the  soil,  and  passing  with  the  soil  into  the  hands  of 
successors  of  the  grantee,  rights  which  must  be  respected  by  and 
which  were  beyond  the  control  of  the  grantor  and  his  successors,  and 
which  the  grantee  might  protect,  in  his  own  right,  against  the 
encroachments  of  all  persons  whomsoever. 
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This  reason  of  the  civil  law  would  appear  to  apply  with  added 
force  in  the  law  of  nations.  Where  one  nation  grants  to  another, 
rights  to  be  exercised  within  its  territory,  which  possess  ail  the  quali- 
ties of  the  municipal  law  servitude,  it  would  seem  that  there  is  an 
added  reason  for  attaching  to  them  this  quality  of  a  real  right, 
because  there  is  no  rule  of  international  law  under  which  a  nation 
can  be  made  to  respond  in  damages  for  breaches  of  its  treaty  obli- 
gations as  there  is  in  the  municipal  law  under  like  circumstances. 
Therefore  there  is  ten-fold  necessity  for  attaching  to  rights  granted 
by  nations,  when  it  is  possible  consistently  to  do  so,  the  qualities  of 
fixity  and  certainty,  and  of  exemption  from  control  by  the  grantor  of 
the  right,  whereby  the  latter  might  deny,  or  impair,  or  impede,  or 
minimise,  the  enjoyment  of  the  right. 

It  is  true  that  a  nation  has  the  power,  however  clear  a  treaty 
336  right  may  be,  and  however  certain  that  it  has  no  control  over 
it,  a  nation  has  the  power  to  refuse  to  recognise  the  right  and 
to  refuse  to  give  it  force  and  effect,  if  it  be  one  which  is  to  be  en- 
joyed within  its  territorial  boundaries.  But  it  exercises  that  power 
in  defiance  of  right,  of  justice  and  of  law,  and  at  the  expense  of 
certain  reprisals  and  of  possible  war.  Is  it  not  then  of  value  in 
international  law,  does  it  not  make  for  better  relations  between 
nations,  does  it  not  make  for  the  peace  of  the  world,  to  classify  and 
define  national  rights  when  it  is  possible  to  do  so,  to  fix  their  bounds, 
and  to  ascertain  and  declare  tJieir  particular  qualities  and  their 
particular  attributes? 

This  is  what  has  been  done  by  the  introduction  into  international 
law  of  the  institution  of  international  servitudes.  I  do  not  mean 
by  the  term  "  introduction  into  international  law  "  to  intimate  that 
some  new  and  unheard-of  thing  has  been  incorporated  bodily  into 
international  law,  some  invention  of  the  publicists,  or  of  some  one 
publicist,  to  meet  some  otherwise  unprovided  for  necessity  of  inter- 
national intercourse.  Such  an  idea  as  that  would  be  very  far  indeed 
from  the  truth.  Servitudes  in  all  of  their  essential  qualities,  had 
existed  by  the  practice  of  nations,  long  before  any  publicist  discovered 
and  undertook  to  apply  the  analogy  between  the  servitudes  of  the 
Roman  law  and  the  servitudes  of  international  law ;  and  thev  would 
exist  to-day  with  just  as  much  strength  and  force  and  vigour,  by 
the  constant  and  uninterrupted  practice  of  nations  for  300  years,  if 
they  existed  under  some  other  name,  or  if  they  existed,  like  some 
unclassified  object  of  nature,  without  any  name  at  all.  Classification 
is  not  necessary  to  the  existence  of  anything  in  nature,  animate  or 
inanimate,  material  or  immaterial.  It  is  merelv  an  aid  in  scientific 
investigation,  and  in  the  application  of  stored  learning. 

Undoubtedly  Vattel,  who  wrote  in  1758,  had  in  mind  the  same 
identical   relation   between   nations  which   other   authorities   have 
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written  about  in  later  time,  and  which  they  have  classified  as  interna- 
tional servitudes,  although  it  is  perhaps  doubtful,  whether  Vattel  when 
he  wrote  his  work,  had  in  mind  the  supposed  analogy  between  the 
servitudes  of  the  Roman  law  and  the  servitudes  of  international  law. 

The  doctrine  of  servitudes  is  not,  therefore,  to  be  made  to  depend 
in  an  international  arbitration  on  the  question  whether  the  analogy 
between  the  two  classes  of  servitudes  can  be  traced  out  with  perfec- 
tion, or  whether  the  name  which  the  writers  who  have  dealt  with  the 
subject  have  chosen  to  give  to  international  servitudes  is  a  correct  and 
scientific  designation.  Servitudes  in  their  essential  characteristics 
have  existed  ever  since  men  became  sufficiently  polished  to  understand 
their  dependence  upon  each  other.  They  have  existed  ever  since 
nations  began  making  treaties  providing  for  the  necessities  of  the 
one  out  of  the  superfluous  abundance  of  the  other. 

I  have  said  this  much,  Mr.  President,  without  any  intention,  to 
urge  upon  this  Tribunal  as  valuable,  any  independent  ideas  of  my 
own  in  connection  with  the- law  of  servitudes.  My  sole  purpose  has 
been  and  is  to  place  the  doctrine  on  the  right  foundation  if  I  can, 
the  foundation  of  the  practice  of  nations;  and  not  to  discuss,  and 
certainly  not  to  question,  after  reading  the  great  men  who  have 
written  on  the  subject,  the  analogies  which  they  have  drawn,  the  con- 
ceptions on  which  they  have  proceeded,  or  the  classification  and  name 
which  they  have  given  to  this  relation  between  States.  When  we 
recur  to  those  writers,  however,  as  I  am  now  about  to  do,  a  consensus 
of  opinion  will  be  found  among  them  so  uniform,  and  a  line  of 
reasoning  in  support  of  that  consensus,  so  strong,  cogent  and  con- 
vincing, that  doubt,  even  in  the  mind  of  a  novice,  will  be  turned  to 
conviction,  and  the  judgment  enabled  to  rest,  satisfied  and  content  on 
the  firm  foundation  of  irrefragable  reason  and  a  long  line  of  high 
and  imposing  authority. 

This  question  of  limitation  of  sovereignty  is  the  crucial  question 
under  the  first  submission  in  this  case.  In  stating  that  fact  I  do  not 
mean  to  say  that  the  right  of  the  United  States  to  a  voice  in  the 
making  of  regulations  depends  absolutely  upon  it;  but  it  is  crucial 
in  the  sense  that  it  is  determinative  if  found  in  favor  of  the  United 
States. 

In  reading  the  authorities  it  will  be  necessary  for  me  to  trespass  to 
a  very  considerable  extent  on  the  time  and  patience  of  the  Tribunal. 
The  authorities  are  presented  to  a  number  of  propositions,  and  in- 
stead of  recurring  to  these  authorities  upon  each  of  these  proposi- 
tions, I  have  formulated  a  statement  of  the  propositions  I  expect  the 
authorities  to  establish,  and  which,  when  I  shall  have  presented  it  to 
the  Tribunal,  will  enable  it  to  see,  as  I  proceed,  how  fully  the  au- 
thomties  sustain  the  several  propositions  advanced,  thereby  rendering 
a  recurrence  to  the  authorities  on  each  proposition  unnecessary  and 
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thereby  appreciably  limiting  the  time  that  must  be  consumed  in  the 
reading  and  the  application  of  the  reading. 
We  insist  that  those  authorities  will  establish: 
First.  That  the  international  servitude  is  a  recognised  and  estab- 
lished institution  in  international  law. 
837  Second.  That  an  international  servitude  is  a  real  right,  as 

distinguished  from  a  mere  obligation. 
Third.  That  the  essential  features  of  an  international  servitude  are 
three — 

1.  The  right  must  belong  to  a  nation. 

2.  It  must  be  a  permanent  right. 

3.  The  right  must  be  one  to  make  the  territory  of  one  State  serve 
the  uses  and  purposes  of  another  State. 

Connected  with  this  third  proposition,  and  subsidiary  to  it.  are  the 
two  further  propositions,  and  these  subsidiary  propositions  are: 

1.  If  these  three  elements  are  present  in  a  grant  from  one  nation 
to  another,  the  law  attaches  to  it  the  character  of  an  international 
servitude.  The  term  servitude  is  avoided  in  most  treaties,  and  any 
expression  implying  a  derogation  of  sovereignty  is  avoided.  Whether 
^there  is  or  is  not  a  servitude  is  made  to  depend  on  the  essential  charac- 
ter of  the  right  granted. 

2.  AVhile  the  right  must  be  a  national  right,  it  is  wholly  immaterial 
that  it  is  taken  by  the  nation  in  the  name  of  and  for  the  benefit  of  its 
citizens  or  its  subjects. 

If  we  establish  in  the  judgment  of  this  Tribunal  that  this  treaty 
right  is  a  servitude,  the  fourth  proposition  is  a  controlling  one. 

Fourth.  An  international  servitude  restricts  the  territorial  sov- 
ereignty of  the  servient  state  so  that  it  cannot  limit  or  impair  the 
servitude  right  in  any  way,  and  entitles  the  dominant  state  to  exercise 
the  servitude  as  a  sovereign  right  of  its  own,  with  absolute  inde- 
pendence, and  free  from  interference  and  control  of  any  kind  by  the 
servient  state. 

Fifth.  The  right  created  by  the  treaty  of  1818  in  favour  of  the 
United  States  was  an  international  servitude.  It  is  a  right  belong- 
ing to  the  United  States,  it  is  one  held  in  perpetuity,  and  is  one  to 
be  enjoyed  by  the  United  States  for  its  interest  and  profit  in  the 
territories  of  Great  Britain.  The  majority  of  the  writers  speak  of  it, 
and  of  cognate  rights  such  as  the  French  fishery  right,  the  English 
right  to  cut  log-wood  in  the  Bay  of  Honduras,  and  other  similar 
rights  as  undoubted  servitudes. 

Sixth.'  While  servitude  rights  are  exercised  as  sovereign  rights  by 
the  dominant  state,  the  mode  of  exercise,  in  order  that  it  may  be 
civiliter,  and  not  interfere  too  much  with  the  internal  administration 
of  the  servient  state,  is,  unless  the  mode  of  exercise  is  prescribed  in 
the  treaty  establishing  the  right,  necessarily  reserved  for  subsidiary 
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treaties.  These  are  called,  by  some  writers,  "modalities."  Of  this 
character  were  the  declarations  of  the  two  Monarchs  concerning  the 
manner  of  carrying  on  the  French  fishery  attached  to  the  French- 
English  treaty  of  1783.  The  right  claimed  by  the  United  States  here 
is  in  effect  that  its  servitude  cannot  be  interfered  with  except  by  and 
through  such  a  subsidiary  treaty  or  other  similar  arrangement,  which 
shall  prescribe  the  mode  of  carrying  it  on,  and  the  extent  and  manner 
iu  which  the  one  or  the  other  nation  may  interfere  in  its  exercise. 

I  must  before  proceeding  to  the  authorities  impress  on  the  Tribunal 
the  view  in  which  it  is  proper  to  consider  the  writings  of  publicists 
who  have  given  us  their  ideas  on  the  subject  of  international  law. 
We  read  them  first  for  the  correctness  and  soundness  of  the  principles 
which  they  lay  down,  but  they  are  consulted  by  Tribunals  for  another 
purpose.  They  are  witnesses  of  what  international  law  is  upon  the 
subjects  about  which  they  write.  Therefore,  while  writers  may  lay 
down  the  same  proposition,  sometimes  in  almost  identical  terms,  until 
you  almost  become  tired  of  reading  the  reiteration  of  the  same  thing, 
their  value  cannot  be  minimised  for  that  reason,  because,  after  all, 
when  any  Tribunal  is  undertaking  to  establish  what  international  law 
is,  it  is  undertaking  to  find  out  what  the  practice  of  nations  is  and  not 
the  reasons  upon  which  that  practice  is  founded.  The  reasons  may 
be  varied — ^may  be  good  or  bad — ^but  it  is  the  practice  of  nations  which 
establishes  the  rule  of  international  law,  and  as  stated  by  Chancellor 
Kent,  no  nation  that  does  not  arrogantly  set  all  law  and  justice  at 
defiance  can  afford  to  go  behind  the  uniform  sense  of  the  established 
writers  of  international  law — absolute  uniformity  of  course  is  not  to 
be  expected.  I  propose  to  read  to  the  Tribunal,  then,  from  the  writers 
of  the  various  countries  of  the  world,  not  only  for  the  value  of  their 
reasoning  as  men  of  sense  and  learning  and  judgment,  but  also  for 
their  value  as  witnesses  in  establishing  what  the  international  law 

of  the  world  is.  To  this  last  point  I  read  the  words  of  Sir 
338      Robert  Phillimore  in  the  case  of  the  Queen  v.  Keyn,  which  has 

been  referred  to  here  both  by  learned  counsel  on  the  other  side 
and  by  myself.  In  that  case,  which  involved  a  determination  whether 
the  3-mile  coastal  belt  was  a  part  of  the  realm  of  England,  or  whether 
It  was  merely  a  part  of  the  high  seas,  in  which  Great  Britain  had 
certain  rights  by  international  law,  Sir  Robert  Phillimore  quoted  in- 
ternational authorities,  and  found  as  the  result  that  the  3-mile  belt 
was  not  a  part  of  the  realm  of  England ;  that  it  was  simply  a  part  of 
the  high  seas  appurtenant  to  the  coast,  in  which  England  exercised, 
indeed,  a  very  great  authority,  but  over  which  she  had  not  both  im- 
perium  and  dominium^  and  he  founded  his  judgment  on  the  general 
consensus  of  the  writers  on  international  law.  In  the  course  of  his 
discussion  he  referred  to  the  force  and  effect  of  such  a  consensus  of 
opinion.    He  said; — 
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"In  the  memorable  answer,  pronounced  by  Montesquieu  to  be 
r^ponse  sans  replique,  and  framed  by  Lord  Mansfield  and  Sir  George 
Lee,  of  the  British  to  the  Prussian  uovernment, 

"'The  law  of  nations  is  said  to  be  founded  upon  justice,  equity, 
convenience,  and  the  reason  of  the  thing,  and  confirmed  by  long 
usa^.' 

"It  is  more  especially  to  this  u^ge,  as  evidencing  the  consent  of 
nations,  that  great  judges,  such,  among  others,  as  L^rd  Stowell  and 
Chancellor  Kent,  and  great  jurists  of  all  countries,  have  continually 
referred." 

It  is  to  this  usage,  as  evidenced  by  these  writers,  says  Sir  Robert 
Phillimore,  that  all  the  jurists  of  the  world  recur  when  they  have 
occasion  to  determine  doctrines  of  international  law : — 

" '  It  has  been  contended,'  Lord  Stowell  says, '  that  such  a  sentence 
is  perfectly  legal,  both  on  principle  and  authority.  It  is  said  that  on 
principle  the  security  and  consummation  of  the  capture  is  as  complete 
m  a  neutral  port  as  in  the  port  of  the  belligerent  himself.  On  the 
mere  principle  of  security  it  may  perhaps  be  so.' 

" ' but  it  is  to  be  remembered  that  this  is  a  matter  not  to 

be  governed  by  abstract  principles  alone;  the  use  and  practice  of  na- 
tions have  intervened,  and  shifted  the  matter  from  its  foundations  of 
that  species;  the  expression  which  Grotius  uses  on  these  occasions 
(placuit  gentibus)  is,  in  my  opinion,  perfectly  correct,  intimating  that 
there  is  a  use  and  practice  of  nations  to  which  we  are  now  expecting 
to  conform.' " 

Then,  Sir  Robert  Phillimore  goes  on  to  say : — 

"  With  respect  to  '  justice,  equity,  convenience,  and  the  reason  of 
the  thing,'  one  particular  class  of  authority  has  been  much  relied 
upon  in  the  arguments  of  counsel,  namely,  the  treatises  of  learned 
writers  on  law,  and  it  is  perhaps  in  this  case  especially  important  to 
assign  a  proper,  and  not  an  extravagant,  value  to  these  digests  of  the 
principles  or  public  and  international  jurisprudence. 

"  'All  writers  upon  the  law  of  nations  unanimously  acknowledge  it,' 
"was  a  fact  that  weighed  greatly  with  Lord  Stowell  in  the  case  of 
the  Maria^  which  established  the  belligerents  right  of  search. 

"  Mr.  Wheaton  says : — 

" '  Text  writers  of  authority,  shewing  what  is  the  approved  usage 
of  nations,  or  the  general  opinion  respecting  their  mutual  conduct, 
with  the  definitions  and  modifications  mtroduced  by  general  consent, 
are  placed  as  the  second  branch  of  international  law." 

"Lord  Mansfield,  deciding  a  case  in  which  ambassadorial  priviloo^( -. 
were  concerned,  said  that  he  remembered  a  case  before  Lord  Talbot. 
in  which  he — 

"'Had  declared  a  clear  opinion  that  the  law  of  nations  was  to  be 
collected  from  the  practice  of  different  nations  and  the  authority  of 
writers.  Accordingly  he  argued  and  determined  from  such  instances 
and  the  authority  of  Grotius,  Barbeyrac,  Bynkershoek,  AViquefort, 
&c.,  there  being  no  English  writer  of  eminence  upon  the  subject.' 

"  Chancellor  Kent  says : — 

"'In  cases  where  the  principal  jurists  a^ree  the  j)resumption  will 
be  very  great  in  favour  of  the  solidity  of  tneir  maxims,  and  no  civ- 
ilized nation  that  does  not  arrogantly  set  all  ordinary  law  and  justice 
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at  defiance  will  venture  to  disrejgard  the  uniform  sense  of  the  estab- 
lished writers  of  international  law." 

339  Another  one  of  the  judges  in  this  case  had  occasion  to  advert 

to  the  same  principle — Mr.  Justice  Brett,  afterwards  Lord 
Esher.  The  part  of  his  opinion  referred  to  is  found  at  p.  131  of  this 
same  Law  Report.    Mr.  Justice  Brett  said : — 

"  These  authorities  seem  to  make  it  clear  that  the  consent  of  nations 
is  requisite  to  make  any  proposition  a  part  of  the  law  of  nations. 
Their  consent  is  to  be  assumed  to  the  logical  application  to  given  facts 
of  the  ethical  axioms  of  right  and  wrong.  Such  an  application  is  the 
foundation  of  every  system  of  law,  including  necessarily  the  law  of 
nations.  Their  consent  must  be  proved  by  sufficient  evidence  to  any 
other  asserted  proposition  of  international  law.  The  question  is, 
what  is  to  be  considered  sufficient  proof  of  such  consent.  On  the  one 
side,  it  is  said,  that  among  other  heads  of  evidence  of  such  consent 
the  writings  of  recognized  jurists  of  different  nations  are  to  be  re- 
ceived, and  that  a  common  consent  of  them  all,  or  of  substantially  all 
of  them,  to  a  reasonable  proposition  may  be  accepted  as  proof  oi  the 
common  consent  of  nations,  though  the  proposition  has  not  yet  been 
brought,  for  the  purposes  of  action,  before  the  governments  of  na- 
tions. On  the  other  side,  it  is  said,  that  the  propositions  of  such 
writers  are  theories,  not  binding  unless  and  until  they  have  been 
adopted  by  governments ;  and  that  such  adoption  must  be  shewn  by 
some  express  declarations  of  governments;  or  by  some  acts  of  gov- 
ernments. If  the  latter  be  true,  it  is  obvious  that  there  can  be  no  law 
on  any  particular  point  until  it  has  arisen  in  fact  for  the  treatment 
of  governments;  it  cannot  be  raised  by  them  and  decided  by  antici- 

{)ation,  because  there  is  no  common  tribunal  or  legislature.    Yet  the 
atter  contention  is,  as  I  understand,  approved  oy  high  authority 
among  us. 

"  It  is  in  deference  to  the  weight  of  that  authority  that  I  have  so 
elaborated  the  citations  from  great  writers,  judges,  and  statesmen. 
And  I  feel  obliged  to  say  that,  in  my  opinion,  the  long  list  of  great 
authorities  to  which  I  have  referred  and  the  constant  practice  oi  the 
English  International  Court,  nay,  I  think,  of  all  English  Courts, 
shew  that  it  is  considered  that  all  countries  have  recomized  that  tiie 
consent  of  them  all,  as  sovereigns,  may  and  should  T)e  inferred  in 
favour  of  a  reasonable  proposition  from  a  common  consent  to  it  of 
all,  or  of  such  a  considerable  number  as  to  amount  substantially  to 
all,  recognized  writers  on  international  law,  although  there  be  no 
other  evidence  of  their  sovereign  assent." 

These  great  judges  state  the  position  that  the  United  States  takes 
here — that  the  doctrine  of  servitudes  as  laid  down  by  the  writers — if 
it  be  found,  as  I  insist  it  will  be  found,  that  they  do  by  a  general  con- 
sensus of  opinion  establish  that  doctrine — does  and  must  not  control 
this  question  for  the  purposes  of  the  decision  of  this  Tribunal. 

I  passed  up  to  the  Tribunal  yesterday  the  translation  of  Clauss's 
work  on  servitudes,  and  I  presume  the  members  of  the  Tribimal  have 
that  translation  before  them.  We  have  also,  I  believe,  passed  up  the 
original  of  Clauss.    I  begin  by  reading  Clauss's  introduction  to  the 
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doctrine  of  international  servitades,  commencing  at  p.  1  of  the  trans- 
lation : — 

"The  concept  of  servitude  is  of  a  purely  private-law  character. 
We  meet  it,  however,  quite  early  in  the  domain  of  public  law  in  con- 
nection with  the  legal  relations  of  constitutional  and  international 
law.  Even  in  the  present  time  the  concept  of  state  servitudes  does 
not  present  merely  an  historical  interest,  but  is  applied  on  a  wide 
scale  in  the  doctrine  of  constitutional  and  international  law. 

"  In  perusing  the  latest  literature  on  constitutional  law  of  the 
German  Empire,  we  find  Hanel  discussing  the  legal  position  of  state 
servitudes  in  the  treatment  of  article  76,  paragraph  1,  of  the  con- 
stitution." 

I  do  not  think  I  need  read  the  quotation  from  HaneL  Passing  on, 
Clauss  says: — 

*'  Likewise  in  his  Studies  on  the  German  Constitution,  he  further 
explains  the  concept  of  state  servitude.  He  says  that  therein  lies  the 
same  error  as  in  private  law,  when  the  legal  relations  based  on  inter- 
national treaties,  are  considered  as  contractual  rights,  i.  e.,  analogous 
to  the  legal  relation  of  obligations  in  private  law,  which  differ  only 
in  so  far  as  proprietory  rights  are  involved  in  the  one  and  political 
interests  in  the  other.  The  principal  point  is  formed  by  the  legal 
possibility  of  the  one  merging  into  the  other  by  virtue  or  the  inter- 
national treaty,  thus  founding  a  public-law  relation  of  sovereignty. 
On  the  other  hand,  it  is  even  more  than  a  merely  contractual  relation 
when  a  single  sovereign  right  on  the  part  of  one  state  is  ceded  to 
another  by  treat y^  not  TJierecy  for  exercise  but  as  its  own  rights  as  (may 
be  the  case  in  so-called  state  servitudes  (Staats-servituten). 

"  We  meet  likewise  in  Laband  the  concept  of  state  servitude.  In 
his  work  entitled  the  Constitutional  Law  of  the  German  Empire, 
he  says : — 

" '  The  Empire  possesses  in  the  territory  of  the  Confederation  in 
its  relations  with  foreign  states  all  the  rights  which,  according  to 
the  principles  of  international  law,  belong  to  the  sovereign  of  each 
individual  state  within  the  limits  of  his  territory,  and  which  may  be 
summed  up  in  the  following  sentence — that  "  every  other  state  shall 
delist  from  exercising  any  sovereign  rights  within  the  territory  of 
the  Confederation  in  so  far  as  no  state  servitudes  have  been  legaMy 
ceded  to  ity ' 

"  In  a  federation  of  states,  each  separate  state  has  a  right  to  grant 
state  servitudes  to  a  foreign  state,  to  allow  it  the  exercise  of 
340  sovereign  rights.  *  *  ♦  In  the  Empire  as  a  federal  state  no 
single  state  has  a  right  to  grant  to  a  foreign  state  infringe- 
ments upon  the  territorial  sovereignty.  The  Empire  alone  can  do 
that.  The  grant  of  state  servitudes^  the  permission  for  the  passage 
of  troops,  the  entering  upon  cartel  conventions,  as  well  as  any  other 
limitation  of  territorial  sovereignty  in  favor  of  a  non-German  state 
can  be  granted^  for  the  territory  of  the  entire  Em,pire  and  for  each 
part  of  it.  ^mly  by  the  Empire  itself, 

"  G.  Mover  presents  the  concept  of  state  servitude  in  his  discussions 
of  state  territory: 

" '  The  negative  meaning  of  the  state  territory ^^  he  says,  •  lies  in 
the  fact  thai  aU  activity  of  other  states  is  exclucUd  within  its  limits^ 
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in  BO  far  08  special  rights  of  sovereignty^  in  the  form  of  state  servi- 
tudes^ Jiave  not  been  granted  to  them  by  international  treaties,'* 

"  VoN  Gerber  says  in  his  Principles  of  Constitutional  Law : 

** '  The  substance  of  the  right  of  a  state  in  regard  to  its  territory  lies 
in  the  fact  that  the  state  can  repulse  as  illegal  every  act  of  sovereignty 
committed  on  its  territory  by  another  state.  In  so  far  as  no  state 
servitudes  exist ^  it  has  exclusive  rights  of  sovereignty  within  its  terri- 
tory.^ 

"In  the  individual  laws  of  the  separate  German  states  we  like- 
wise encounter  the  concept  of  state  servitude,  almost  without  excep- 
tion, as  a  concept  generally  accepted  in  jurisprudence,  as  e.  g.,  by  v. 
Ronne,  Pozl,  von  Sarwey,  Opitz,  and  others. 

"  In  so  far  as  concerns  the  literature  on  international  laic,  in 
which  science  the  state  servitude  finds  its  assigned  place,  there  does 
not  exist,  since  the  end  of  the  last  century,  a  single  text  book  or 
treatise " 

I  call  the  attention  of  the  Tribunal  to  this  statement  of  Mr.  Glauss — 

"  on  the  law  of  nations  in  which  the  concept  of  state  servitudes  has 
not  been  discussed  in  greater  or  less  detail. 

"  We  will  cite  here  only  the  more  important  authors  on  interna- 
tional law :  Hejffter,  Bluntschli,  F.  v.  Martens,  Bulmerincq,  von  Holt- 
zendorflF,  Calvo,  Pradier-Foder6,  Hall,  Pasquale  Fiore. 

"  The  idea  of  state  servitudes  does  not  exist  merely  in  the  systems 
of  theorists  on  constitutional  and  international  law;  it  has  penetrated 
into  the  studies  of  diplomats,  although  the  latter  avoid  this  term  gen- 
erally in  referring  to  corresponding  legal  relations  and  indeed  not 
without  a  certain  conscious  intention.  However,  there  are  innumer- 
able instances  in  which  the  cojicept  of  state  servitude  has  found  ex- 
pression in  the  diplomatic  correspondence  of  states  among  themselves 
and  in  politics. 

"  Most  interesting  for  us  are  the  views  of  Prince  Bismarck  on  state 
servitudes,  to  which  he  gave  expression  in  the  first  deliberations  on 
the  project  of  law  concerning  the  union  of  Alsace-Lorraine  with  the 
German  Empire. 

"He  said  in  discussing  the  possibilitie^s  of  obtaining  guarantees 
against  the  French  passion  for  conquest : 

" '  It  has  been  several  times  proposed  to  us  that  we  should  content 
ourselves  with  a  war  indemnity  and  the  razing  of  French  fortresses  in 
Alsace  and  Lorraine.  I  have  always  opposed  this,  as  I  consider  this 
means  as  unpractical  in  the  interests  of  the  maintenance  of  peace. 
It  would  be  the  establishment  of  a  servitude  on  foreign  grourCd  and 
soil^  an  extremely  oppressive  and  burdensome  weight  upon  the  con- 
sciousness of  sovereignty  and  independence  of  the  one  upon  whom  it 
falls.  The  cession  of  the  fortresses  could  scarcely  be  felt  less  pain- 
fully than  a  commarid  from  a  foreign  power  not  to  build  atiy  on  the 
territory  of  its  own  sovereignty.  The  razing  of  the  unimportant 
point  of  Hiiningen  has  perhaps  been  used  more  effectively  for  the  ex- 
citement of  French  passion  than  the  loss  of  any  territory  suffered  by 
France  in  her  defeats  of  1815.  I  have  therefore  attributed  no  im- 
portance to  this  means.' 

"Another  example  of  the  application  of  the  concept  of  state  servi- 
tude in  modern  times  is  found  in  a  note  of  Count  Andrassy  to  Count 
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Zichy  in  Constantinople  of  August  7, 1876,  in  regard  to  the  closing  of 
the  port  of  Klek. 

"  The  contents  of  the  note,  as  expressed  bv  him  are  as  follows : 
" '  The  Government  of  His  Majesty  the  Emperor  and  King,  having 
inherited  the  sovereign  rights  of  the  ancient  Republic  of  Venice  in 
Dalmatia,  exercises  them  under  the  same  conditions  as  its  predecessor, 
i.  e.,  he  maintains  in  these  ports  the  character  of  "mare  clausum, 
which  has  belonged  to  them  since  time  immemorial.  After  the  in- 
terval of  French  domination,  Austria,  succeeding  to  the  latter,  has 
renounced  of  her  own  free  will  the  proprietorship  of  the  two  enclaves, 
without,  however,  abandoning  the  international  servitude  which  was 
laid  upon  them  in  the  time  oi  the  Venetians.' 

"  In  the  meanwhile,  although  theorists  and  statesmen  dealing  with 
constitutional  and  international  law  acknowledge  the  conception  of 
state  servitude  in  general  as  definitely  established,  but  little  unanimity 
exists  as  to  its  essence.  Consequently  an  historical-dogmatic  presen- 
tation of  the  doctrine  of  state  servitude  would  not  be  untimely,  es- 
pecially as  this  subject  has  not  received  thorough  consideration  for 
about  a  century." 

Then  Clauss  takes  up  and  discusses  historically  and  dogmatically 
the  doctrine  of  international  servitudes.     He  discusses  it  first,  in  his 
historical  part,  commencing  at  marginal  p.  34 : "  The  Historical 
841      Development  of  the  Doctrine  of  State  Servitudes ;  the  Doctrine 
of  State  Servitude  in  the  Constitutional  Law  of  the  Old  Ger- 
man Empire  up  to  the  middle  of  the  eighteenth  century." 

"The  first  appearance  of  the  term  servitude  (servitus)  as  a  right 
in  rem  applied  to  legal  relations  of  public  law." 

He  says : — 

"  For  several  reasons  there  is  no  occasion  to  wonder  at  the  priority 
of  constitutional  law  over  international  law.  The  constitutional  law 
of  the  German  Empire  had  taken  up  many  elements  of  private  law, 
and  analogies  between  the  two  were  quite  obvious  to  lawyers  and 
theorists  of  constitutional  law  who,  at  that  time,  were  thinking  prefer- 
ably according  to  private  law — if  we  may  say  so;  the  field  was  par- 
ticularly favorable  in  the  German  Empire  for  the  development  of 
the  legal  concept  of  the  state  servitude.  On  account  of  the  loosening 
of  the  federal  imperial  union,  brought  about  by  the  striving  for 
greater  independence  on  the  part  of  tne  territorial  feudal  lords,  this 
loosening,  allowing  and  favouring  the  formation  of  independent  terri- 
tories with  independent  territorial  sovereignty,  resembling  state  sov- 
ereignty, the  power  embracing  greater  or  lesser  extent  of  sovereign 
rights;  on  account  of  the  division  of  territories  taking  place  up  to  the 
present  time  among  the  families  of  territorial  lords;  especially  on 
account  of  the  constitution  of  rights  in  foreign  territories,  acquired 
by  usurpation  gradually  sanctioned  by  long  usage ;  lastly,  on  account 
of  privileges  granted  by  the  Emperors,  such  amalgamation  of  rights 
and  servitudes,  hindering  the  development  of  territorial  powers,  arose 
among  the  individual  territories  that  it  gave  great  opportunity  to 
the  writers,  and  especially  to  the  jurists,  to  analyse  the  nature  of  these 
rights  and  duties,  and  to  create  rules  for  their  execution,  on  account 
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of  auarrels  and  annoying  incidents  necessarily  arising  from  these 
conaitions." 

Then  he  goes  on  to  speak  of  the  very  early  period  at  which  this 
concept  of  the  servitude,  in  the  relations  of  the  German  States  or 
territories,  took  its  origin;  and  about  the  middle  of  marginal  p.  37 
he  quotes  an  example  of  a  very  early  servitude  that  is  quite  interest- 
ing.   It  will  be  found  on  the  last  half  of  marginal  p.  37 : — 

"A  document  of  the  right  of  aperture  in  Kropffsberg  Castle,  sold 
by  the  Knight  of  Lichtenstein  to  the  Magistracy  of  Speyer  in  the 
year  1281 : 

"  *  I,  John,  Knight  de  Lichtenstein,  in  my  castle,  known  as  Kropffs- 
berg, one-half  of  which  I  obtained  from  H.,  Knight  of  Hohenecke, 
institute  this  right  of  servitude  in  favour  of  the  magistrates  and  citi- 
zens of  Speyer,  namely,  that  they  shall  have  the  right  of  entering 
mv  casUe  aforesaid  and  of  issuing  thence  with  armed  men,  of  fighting 
whomsoever  they  wish  or  as  often  as  they  may  wish  from  the  forti- 
fications of  this  my  castle  aforesaid  with  any  enemies  of  theirs  what- 
soever, without  distinction  of  persons,  and  of  taking  the  spoils  of  the 
enemy  to  the  castle  aforesaid,  and  of  doing  all  other  things  that  may 
to  them  seem  expedient  against  their  enemies  and  foes,  &c.' " 

Then  Clauss  goes  on  to  quote  from  the  very  early  writers,  from 
de  Ubaldis  and  Zasius,  and  then  from  K.  S.  Zacharia,  to  show  the 
original  conception  of  sovereignty  which  existed  in  the  German  States 
in  that  day.  On  marginal  p.  40  he  gives  the  conception  of  Zacharia. 
It  will  be  found  in  the  secorfd  paragraph,  I  imagine,  from  the  bot- 
tom of  marginal  p.  40,  although  the  paging  of  this  book,  I  am  afraid, 
does  not  always  conform  to  that  which  the  members  of  the  Tribunal 
have.  I  read  from  marginal  p.  40,  in  which  Clauss  quotes  from  K.  S. 
Zacharia,  the  second  paragraph  from  the  bottom  of  the  marginal 
page.  The  page  of  one  marginal  note  extends  to  the  notation  of  the 
next  marginal  note,  so  that  I  quote  this  as  appearing  on  marginal 
p.  40  of  Clauss's  work: — 

"  In  several  especially  small  states  the  ruler  is  and  was,  so  to 
speak,  the  only  land  owner  and  this  ownership  was  the  principal 
basis  of  the  sovereignty.  But  also  in  the  other  states  considerable 
feudal  and  allodial  properties,  belonging  to  the  Prince,  created  the 
idea  of  ownership  oi  the  country,  as  sovereignty  was  considered  an 
annexation  of  these  possessions. 

"To  this  conception  that  the  Lord  of  the  land  (dominus  terr») 
had  a  real  right,  property  (dominium  terrae),  in  his  possessions, 
there  was  easily  addea  another  which,  following  the  trend  of  the 
time  '  to  base  all  public  rights  and  obligations  upon  land  and  soil,' 
gave  a  real  character  to  the  legal  relations  existing  between  the  terri- 
torial lords.  Thus  may  be  explained  most  simply  the  fact  that  the 
legal  character  of  a  servitude  was  ascribed  to  certain — we  may  say 
to  all — such  rights  as  one  ruler  possessed  in  the  territory  of  another. 
This  is  confirmed,  not  only  by  numerous  treaties  on  special  rights  in 
foreign  territories,  but  also  by  the  works  on  state  servitudes  and 
G^erman  constitutional  law  in  general  which  will  be  quoted  later." 
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Then  Clauss  quotes  from  a  number  of  writers,  Besold  and  Mager 
and  from  the  unknown  author  of  the  "  Juris  Wildfangiatus,"  whom 
he  says,  at  the  bottom  of  marginal  p.  41,  expresses  himself  in  this 
sense: — 

"Who  has  so  full  a  sovereignty  in  the  Empire,  he  asks,  that 
in   it   some   neighbor   may   not   come   into   part   of   this   or   that 

right  ?  For  as  the  estates  of  private  citizens  owe  servitudes  one 
342      to  another,  urban  and  rural,  of  carrying  loads,  of  inserting 

beams,  of  airecting  the  course  of  an  aqueduct,  and  many  others 
similar;  so  also  among  the  lords  of  territories  is  there  nothing  more 
frequent  than  that  the  nobler  species  of  servitudes j  jurisdiction  .... 
should  be  sought  by  one  in  the  realm  of  another." 

Then,  bringing  the  progress  of  his  historical  review  to  a  later 
period,  he  says,  about  the  middle  of  marginal  p.  42 : — 

"  We  see  a  progress  in  the  doctrine  of  '  public  law  servitudes '  in 
that  the  rights,  belonging  to  one  ruler  in  the  territory  of  the  other, 
are  not  isolated,  i.  e.,  are  not  considered  apart  from  their  relation  to 
sovereignty,  but  are  brought  into  connection  with  the  territorial  law 
(jus  territoriale)  of  the  ruler.  Yet  the  writers  were  not  unanimous 
in  regard  to  the  nature  of  this  connection,  upon  what  legal  ground 
such  right  in  foreign  territories  was  based,  and  the  nature  of  such  a 
legal  relation." 

Then  he  goes  on  to  refer  the  writers  of  a  later  day,  quoting  from 
Stephani)  Knichen,  Heinrich  Cocceji,  Rumelin,  Frommann,  Georg 
Engelbrecht,  Stryck,  Hilderbrand,  Rhetius,  and  Ludolph  Huga 

Then  he  shows  how  those  writers  were  gradually  getting  away 
from  the  idea  of  dominion,  of  actual  ownership  of  the  soil,  as  a  neces- 
sary element  of  the  concept  of  state  servitudes. 

Then  he  epitomises  from  Artopseus,  at  the  bottom  of  marginal  p.  51, 

just  before  the  commencement  of  marginal  p.  52.    Artopaeus,  I  find 

from  a  statement  in  Nys,  was  a  German  author  named  Henry  Becker, 

who  wrote  in  1692,  in  the  city  of  Strasburg.    Nys  says  his  name,  by 

some  process  which  he  does  not  undertake  to  explain,  had  been 

Grecianised  into  Artopseus : — 

"Artopseus  does  not  so  closely  confine  himself  to  the  terminology 
of  private  law  in  his  definition  of  state  servitudes.  He  says,  a  right 
or  moral  quality  by  virtue  of  which  another's  territory  affords  utility 
to  an  extraneous  party  and  serves  his  uses.  The  rights  of  majesty 
can  not  be  the  object  or  servitude  as  they  constitute  the  nature  of  em- 
pire (naturam  imperii).  If,  however,  such  a  sovereign  right  is  de- 
tached from  sovereignty,  an  association  (societas)  is  created  as  in 
private  law.  The  objects  of  servitudes  of  public  law  are  principally 
only  sovereign  rights  (regalia),  i.  e.,  the  right  of  the  fisc  (treasury) 
which  belongs,  as  it  were,  to  the  King.  The  relation  of  the  servitudes 
of  public  law  to  territorial  sovereignty  is  defined  by  him  as  follows: 
'  The  right  or  servitudes  which  neighbouring  princes  exercises  in  them 
do  not  seem  altogether  free,  but  particular  rights  of  this  class  do  not 
diminish  superiority.  In  this  sense  we  understand  the  rights  of 
public  servitudes,  especially  privileges  and  rights  which  belong  to 
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the  ruler  in  his  territory,  by  virtue  of  his  rule,  although  other  rights 
also  which  often  belong  to  the  private  inhabitants  of  different  terri- 
tories in  neighbouring  territories,  like  the  right  of  pasturing,  grazing 
together,  of  aqueducts,  of  cutting  wood,  may  in  their  own  way  be 
called  public  rights  and  therefore  public  servitudes. 

" '  He  concurs  in  general  with  the  theory  of  private  law  in  regard 
to  the  division  of  servitudes  of  public  law,  yet  he  thinks  that  the 
division  into  personal  and  real  ones  is  not  tenable.  He  finds,  how- 
ever, no  objection  to  the  division  into  urban  and  rustic,  since  terri- 
tories have  an  analogy  with  urban  and  rustic  property.  He  says, 
moreover,  on  sorvitu&s  of  public  law ; ' " 

Then  Clauss  quotes  Artopaeus  himself ;  and  this  statement,  at  that 
very  early  day,  of  the  characteristics  and  the  qualities  and  the  limit- 
ing effects  of  servitudes,  would  be  almost  determinative  at  the  pres- 
ent time  of  the  effect  of  this  treaty  of  1818. 

"  Those  are  authorized  to  establish  them  who  possess  the  right  of 
disposition  over  the  territory.  The  fundamental  laws  and  also  the 
custom  of  the  country  shall  be  considered  in  regard  to  the  concur- 
rence of  the  people  in  such  legal  acts.  The  servitudes  of  public  law 
are  actively  and  passively  attached  to  the  territory.  The  sea  maj 
likewise  be  the  object  of  a  servitude  of  public  law,  since  the  sea  is 
susceptible  of  ownership.  The  formal  nature  of  servitudes  consists 
in  deriving  advantage  from  a  thing  belonging  to  another;  the  con- 
ception of  servitude  is  exhausted  by  the  fact  that  one  thing  is  serv- 
ient. A  servitude  of  public  law  can,  consequently,  never  oind  one 
to  the  performance  of  an  act.  The  reason  (causa)  which  must  be 
perpetual  (perpetua)  in  servitudes  of  private  law  on  the  part  of  the 
servient  tenement  need  not  be  perpetual  in  servitudes  of  public  law." 

The  conception  of  the  doctrine  to-day  requires  that  an  international 
servitude  must  be  a  perpetual  right. 

"  Further  modalities  on  the  exercise  of  state  servitudes  are  deter- 
mined by  conventions." 

This  is  the  first  expression  that  I  find  in  any  writer  on  inter- 
national law,  and  this  writer  goes  back  to  1692,  concerning  the  mo- 
dality of  the  exercise  of  the  servitude,  which  Artopaeus  says,  must 
be  established  by  conventions,  that  is,  necessarily,  conventions  inde- 
pendent of  the  instrument  which  created  the  servitude. 
343  "The  general  principles  are  the  following: " 

And  this  would  be  very  good  reading  to-day  concerning  the 
extent  of  the  territorial  limitation  created  by  international  servitudes. 

"The  general  principles  are  the  following:  The  servient  territory 
shall  not  hamper  the  dominant  one  in  the  exercise  of  the  servi- 
tude  " 

Judge  Gray  :  What  page  is  that  ? 

Mr.  Turner:  What  I  am  reading  from  now  is  a  quotation  from 
Artopaeus,  found  at  the  bottom  of  marginal  p.  52,  or  commencing  just 
above  marginal  p.  6? 
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Snt  Robert  Finlay  :  It  is  at  the  top  of  p.  68  of  the  translaticxu 

Dr.  Drago  :  Marginal  p.  63  ? 

Mr.  Turner:  Yes;  marginal  p.  63. 

This  is  a  very  early  statement  of  many  of  the  principles  which  are 
invoked  here.  I  was  reading  from  the  last  half  of  this  quotation  from 
Artopaeus. 

"Further  modalities  on  the  exercise  of  state  servitudes  are  deter- 
mined by  conventions.  The  general  principles  are  the  following: 
The  servient  territory  shall  not  hamper  the  dominant  one  in  the  exer- 
cise of  the  servitude  or  lessen  the  right  by  various  dispositions.  The 
right,  created  by  the  servitude,  shall  not  be  extended  beyond  the  com- 
pass explicitly  granted ;  this  does  not  impede  the  dominant  party  from 
taking  the  measures  necessary  for  the  exercise  of  its  right.  For  when 
a  certain  right  is  granted,  the  measures  necessary  for  its  exercise  must 
also  be  given.  He  declares  the  norms  or  rules  of  the  Roman  private 
law  applicable  to  the  acquisition,  the  renunciation,  and  the  cases 
arising  with  reference  to  state  servitudes." 

Then  Clauss  carries  the  discussion  along  until  he  reaches  the  period 
when  servitudes  were  treated  of  by  John  Christian  Conrad  Engel- 
brecht,  from  1690  to  1724,  who,  Clauss  says,  created  an  epoch  in  the 
treatment  of  the  question  of  international  servitudes.  On  this  sub- 
ject, commencing  at  the  very  last  paragraph  on  marginal  p.  84,  he 
says : — 

"  To  Engelbrecht  belongs  the  merit  of  divesting  the  legal  institu- 
tion of  the  servitus  jur.  publ.  to  a  certain  extent  from  its  garment  of 
private  law  and  of  introducing  it  into  the  domain  of  public  law. 
His  monograph  on  this  subject,  the  first  of  its  kind,  estaolished  the 
legal  concept  of  the  state  servitude  permanently  in  constitutional  law 
and  also  in  international  law.  Engelbrecht's  monograph,  a  new  edi- 
tion of  which  appeared  in  1739,  is  of  importance  not  only  for  this 
special  subject;  noteworthy  are  also  the  considerations  and  deductions 
expounded  by  him  with  reference  to  other  subjects  of  public  law. 

"  Engelbrecht's  endeavor  to  expound  the  institution  of  the  public 
law  servitude  from  the  viewpoint  of  public  law,  to  develop  it,  and  to 
construct  it  out  of  principles  of  public  law  may  be  seen  in  the  mere 
fact  that  he  places  at  the  head  of  his  dissertation  a  sentence  in  which 
he  says  that  questions  of  public  law  can  not  be  decided  by  rules  of 
the  Roman  law." 

Engelbrecht  was  getting  away  from  the  ancient  concept  that  there 
must  be  a  perfect  analogy  between  the  servitudes  of  the  Roman  law 
and  the  servitudes  of  the  international  law. 

Then  Clauss  epitomises  further : — 

"  To  this  he  adds,  however,  a  limitation : 

" '  There  is  no  doubt  that  in  cases  in  which  there  appear  to  be 
analogies  between  legal  conditions  of  public  and  private  law,  private 
law  may  aptly  be  taken  as  an  illustration,  not  making  it  untimely.' " 

92909''— S.  Doc.  870, 61-3,  vol  9 38 
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Then  he  gives  Engelbrecht's  definition  of  servitudes,  which  would 
serve  as  a  definition  for  the  present  day.  I  read  from  the  third  para- 
graph, beginning  on  marginal  page  68:— 

"  Servitudes  of  public  law  consist  in  the  co-exercise  of  some  par- 
ticular prerogatives  (regalia)  in  others'  property,  not  due  by  the 
right  of  territory,  but  acquired  by  privilege  or  covenant  or  prescrip- 
tion, or  some  other  way." 

Then  Clauss  goes  on  to  discuss  the  further  development  of  the 
doctrine,  until  he  gets  to  the  day  of  Wolf,  the  exponent  of  the  natural 
school  of  thought  in  international  law,  the  great  author  whose  very 
learned  and  profound  teachings  were  popularised  by  Vattel  in  his 
later  work,  published  in  the  French.  In  the  second  paragraph  from 
the  top  on  marginal  page  72,  Clauss  says: — 

344  "According  to  Wolf  the  so-called  servitudes  of  public  law 

or  of  the  law  of  nations  are  founded  upon  unequal  agreements 
(foedera  insequalia).  In  Chapter  III  of  his  work,  The  Law  of 
Nations  (jus  gentium),  in  which  he  treats  of  the  dominion  of  peoples 
and  laws  connected  with  it,  he  says  the  following,  in  paragrapns  320- 
323,  concerning  the  legal  concept  in  question : " 

Then  he  quotes  Wolf : — 

**A  nation  occupying  a  country  acquires  not  only  sovereignty  in  it 
but  also  ownership  " — 

The  translation  is  "  but  also  possession  " ;  but  my  associate,  who  has 

revised  this  translation  with  some  care,  has  introduced  here  the  word 

"  ownership  "  instead  of  "  possession." 

"A  nation  occupying  a  country  acquires  not  only  sovereignty  in  it 
but  also  ownership  (dominium);  it  becomes  'his  thing'  (res  sua). 
Since  anybody  can  grant  any  right  he  chooses  to  a  third  party  con- 
cerning his  thing,  so  has  each  nation  a  right  to  grant  anotner  nation 
a  certain  right  in  its  territory.  This  is  often  the  case  among  neigh- 
boring nations.  It  belongs  even  to  the  mutual  duties  of  nations  lor 
the  one  to  create  certain  rights  in  his  territory  for  the  advantage  of 
the  other,  in  so  far  as  no  abuse  of  the  territory  takes  place.  Exam- 
ples of  such  rights  are  the  following:  Fishing  rights  in  foreign  rivers 
or  occupied  parts  of  the  sea,  rights  of  fortification  on  alien  soil,  right 
of  garrisoning  a  foreign  fortified  place,  jurisdiction  in  certain  locali- 
ties of  a  foreim  territory  or  for  certain  legal  actions  or  over  certain 
persons,  &c.  The  constitution  of  rights  in  foreign  territories  is  not 
of  interest  to  neighboring  nations  alone,  but  also  to  those  living  at  a 
distance." 

Then  Clauss  goes  on  and  epitomises  Wolf — following  on  just  before 
the  commencement  of  marginal  p.  73 — in  the  consideration  of  servi- 
tudes created  by  original  acquisition : — 

"  Special  attention  is  given  by  Wolf  to  territorial  servitudes  which 
have  been  created  by  original  acquisition.  The  foundation  of  terri- 
torial servitudes  is  possible  not  only  by  way  of  agreement  and  other 
forms  of  acquisition  of  similar  force,  but  they  may  also  arise  by  a 
nation  occupying  certain  localities  or  assuming  certain  rights  in  a 
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country,  not  jet  occupied,  e.  ff.,  erect  fortifications  there  or  reserve 
to  itself  the  right  of  hunting  of  certain  animals,  while  at  a  subsequent 
time  another  nation  takes  possession  of  this  land  as  such.  In  such 
cases  the  later  occupant  must  respect  the  rights  of  the  prior  occu- 
pant, whose  rights  then  acquire  the  nature  of  servitudes  (servitutis 
specimen  habent).  And  since  such  localities  and  rights  do  not  come 
under  the  sovereignty  and  ownership  of  the  later  occupant,  the  prior 
occupant  must  be  afforded  the  possibility  of  exercising  his  rights, e.g., 
free  access  to  foreign  territory,  free  exercise  of  these  rights  inde- 
pendently of  the  will  of  the  ruler  of  the  territory,  and  that  the  party, 
exercising  the  rights,  does  not  come  under  the  jurisdiction  of  the 
country  (legibus  loci),  in  regard  to  acts  in  connection  with  this  exer- 
cise of  his  rights." 

Clauss  next  considers  the  writings  of  Moser  and  Martens,  both  of 
whom  wrote  in  the  last  half  of  the  eighteenth  century.  He  epit- 
omises Moser  thus,  in  the  first  paragraph  on  marginal  p.  75,  above 
marginal  p.  76: — 

"  Moser  has  in  his  '  Comparative  Constitutional  Law '  discussed 
the  legal  concept  of  state  servitudes — servitutes  jur.  publ. — from  a 
standpoint  of  international  law.  In  his  '  Contributions  '  he  discusses 
them  from  view  points  of  international  law.  He  says,  proceeding 
from  the  rule  that '  a  sovereign  can  not  lay  claim  to  anything  in  the 
land  of  another  sovereign  in  his  own  name  and  without  the  sanction 
of  the  latter,'  that  one  state  may  acquire  in  a  third  state  the  one  or 
the  other  right,  otherwise  not  belonging  to  it,  by  means  of  agreement 
or  an  old  custom.  These  rights  in  a  foreign  domain  are  called  by 
Moser  servitudes  of  public  law,  following  Engelbrecht's  precedent. 

"  He  differentiates  two  kinds  of  such  rights  in  foreign  territory : 
*The  ones  are  merely  temporary,  lasting  only  a  short  (determined  or 
undetermined)  time,  after  which  everything  takes  its  ordinary 
course;  other  rights  in  foreign  lands  are  on  the  contrary  of  a  perma- 
nent nature,  confirmed  by  agreements,  etc'  These  are,  in  his  opin- 
ion, '  servitudes  of  public  law,'  properly  speaking.  There  can 
scarcely  be  a  question  of  theory  of  state  servitudes  in  Moser's  works." 

Then  he  quotes  from  Martens  on  the  next  succeeding  page,  which 
will  be  found  just  above  marginal  p.  77 : — 

"  State  servitudes  or  international  law  servitudes  (serv.  jur.  publ. 
sive  gentium  particulares) ,  as  he  calls  them,  exist  when  '  one  power 
has  acquired  a  complete  right  in  the  territory  of  another  by  virtue  of 
which  the  latter  is  bound  to  suffer,  to  do  or  to  desist  from  doing  some- 
thing for  the  advantage  of  the  former,  to  which  it  would  otherwise 
not  he  bound  and  which  it  has  not  the  right  to  exact  from  the 
former.' " 

Then  he  quotes  Martens's  definition  of  servitudes,  found  in  the 
second  paragraph  from  that  which  I  have  just  read : — 

346  "  Each  sovereign  right  of  a  state  may  be  a  servitude  of  inter- 

national law;  solon^  as  such  servitude,  imposed  on  a  sovereign 
right,  has  for  its  subject  either  one  or  another  incidental  sovereign 
right  or  is  limited  to  a  part  only  of  the  domain  of  the  other,  to  cer- 
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tain  localities,  etc.,  it  fails  to  impede  the  freedom  or  independence  of 
the  servient  state." 

That  is,  it  does  not  curtail  the  general  independence  of  the  servient 
state: — 

"As  soon,  however,  as  a  foreign  state  exercises  one  or  more  essen- 
tial sovereign  rights  over  the  entire  territory  of  another  state  or  the 
latter  is  unable  to  exercise  a  sovereign  right  without  the  former's 
knowledge  and  consent,  the  state  loses  its  complete  independence  and 
is  partly  subordinate  to  the  sovereign  power  of  the  other." 

Then  the  learned  author  proceeds  in  his  review  of  the  history  of 
this  institution  to  the  writings  of  Gonner,  published  in  1800. 

Does  the  Tribunal  desire  that  I  shall  proceed  further  ? 

Dr.  Drago  :  Before  leaving  this  author,  I  must  observe  that  a  foot- 
note on  p.  6,  under  letter  (B),  says: — 

"The  idea  of  state  servitude  was  used  repeatedly  in  diplomatic 
correspondence  in  the  Newfoundland  fisheries  question." 

Now,  I  have  read  the  correspondence  that  has  been  presented  to  us, 
and  this  has  escaped  me. 

Mr.  Turner  :  TV^ere  does  the  honorable  Arbitrator  find  the  use  of 
the  words? 

Dr.  Drago:  In  a  footnote  on  p.  6,  under  letter  (B). 

The  President  :  It  is  on  p.  *  of  both  the  original  and  the  transla- 
tion. 

Mr.  Turner:  I  can  furnish  the  Tribunal  with  an  instance.  Of 
course  the  Tribunal  understands  that  Clauss  is  there  referring  to  the 
French  right,  and  not  to  the  American. 

Dr.  Drago:  I  supposed  so. 

Mr.  Turner  :  I  can  refer  the  Tribunal  to  a  very  early  instance  in- 
deed of  the  use  of  the  term  "  servitude  "  in  connection  with  the  Amer- 
ican right. 

Dr.  Drago:  I  should  not  like  to  have  an  instance  of  the  use  of 
such  term,  but  I  would  prefer  to  read  the  correspondence  referred  to 
by  the  author. 

Mr.  Turner  :  I  will  endeavour  to  have  the  record  examined  to  see 
whether  or  not  Clauss  is  right  in  this  regard  with  reference  to  the 
French.  Mr.  Gallatin,  writing  home  to  Mr.  Adams  after  the  conclu- 
sion of  the  treaty  of  1818,  says  in  his  report,  that  one  of  the  great 
difiiculties  that  he  had  in  concluding  the  treaty  of  1818  was  that  the 
English  negotiators  regarded  the  fishing  right  as  what  the  French 
civilians  called  a  servitude. 

Sir  Charles  Fitzpatrick:  Would  you  give  us  the  reference, 
please  ? 

Mr.  Turner  :  The  reference  to  the  report  ? 

Sir  Charles  Fitzpatrick  :  Yes,  if  you  please. 

The  President:  It  is  in  the  American  Argument. 
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Sib  CnARLEfi  Fitzpatrick  :  I  want  the  reference. 
Mr.  Turner  :  The  reference  is  to  p.  97  of  the  British  Case  Appen- 
dix.   Mr.  Gallatin  says,  in  his  report  to  Mr.  Adams : — 

*'  That  right  of  taking  and  dryings  fish  in  harbours  within  the 
exclusive  jurisdiction  of  Great  Britain,  particularly  on  coasts  now 
inhabited,  was  extremely  obnoxious  to  her,  and  was  considered  as 
what  the  French  civilians  call  a  servitude." 

Sir  Charles  Fitzpatrick  :  Yes. 

Mr.  Turner:  So  that  we  have  a  very  early  instance  of  the  use  of 
this  term  with  reference  to  the  American  right. 

Dr.  Drago  :  I  suppose  there  was  a  discussion  ? 

Mr.  Turner  :  I  will  endeavour  to  see  whether  there  is  anything  in 
the  correspondence,  so  far  as  we  have  it  here.  Of  course  we  have 
not  the  French  correspondence  at  all.  We  have  only  the  cor- 
346  respondence  pertaining  to  the  Case  of  the  United  States,  and 
it  is  quite  possible  that  we  will  be  unable  to  find  anything  in 
the  Appendices  on  either  side,'  showing  what  terms  may  have  been 
employed  in  this  French  correspondence. 

The  PREsroENT:  The  meeting  is  adjourned  until  to-morrow,  at  10 
o'clock. 

[The  Tribunal,  at  4.7  o'clock  p.  m.,  adjourned  until  Thursday,  23rd 
June,  1910,  at  10  o'clock  a.  m.] 


TWELFTH  DAY :  THURSDAY,  JUNE  23,  1910. 

The  Tribunal  met  at  10  o'clock  a.m. 

The  President  :  Will  you  kindly  continue,  Sir. 

Mr.  Turner  :  Counsel  for  the  United  States,  in  response  to  the  re- 
quest of  the  honourable  Arbitrator,  Dr.  Drago,  have  taken  some  pains 
to  examine  the  literature  pertaining  to  the  French  fishing  right — 
such  slight  parts  of  it  as  they  have  here — for  the  purpose  of  pro- 
ducing references  therein  to  the  French  right  as  a  "  servitude."  We 
have  found  a  few,  one  of  them  in  the  British  Blue  Book  from  1884 
to  1890,  by  a  French  statesman,  and  two  references  bv  British  states- 
men,  to  be  found  in  the  Case  of  the  United  States. 

I  first  direct  the  attention  of  the  Tribunal  to  a  letter  from  M.  Wad- 
dington  to  the  Marquis  of  Salisbury,  dated  the  15th  day  of  Septem- 
ber, 1888.  The  French  fishery  right  was  then  a  subject  of  consider- 
able difficulty  between  the  two  nations,  because  of  the  position  taken 
by  Great  Britain  that  lobsters  were  not  fish,  and  that  the  right  to 
dry  and  cure  fish  on  land  did  not  mean  the  right  to  prepare  lobsters 
on  land.  M.  Waddington,  in  writing  to  Lord  Salisbury  on  that 
mibject,  at  p.  192  of  the  Blue  Book  to  which  I  referred,  says: — 

"  France  has  not  only  the  right  of  fishing  for  lobsters,  but  also  that 
of  preparing  them  on  the  spot  for  sale,    if  in  1713  autoclaves  and 
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heating  stoves  were  not  yet  invented,  can  it  be  denied  that  the  nets 
of  that  epoch  and  the  lines  used  by  our  fishermen  of  the  eighteenth 
century  have  been  modified  since  then,  and  that  the  implements  used 
have  been  gradually  perfected." 

M.  Waddington  then  quotes  the  British  declaration  to  the  13th 
article  of  the  treaty  of  1783,  and  proceeds: — 

"  What  is  understood  by  the  method  of  carrying  on  the  fishery  is 
defined  by  the  developments  following  this  phrase  in  the  text  of  the 
declaration.  It  is  the  modics  vivendi  of  the  French  on  a  coast  which 
has  ceased  to  belong  to  them,  which  is  regulated.  It  is  their  provi- 
sional encampment,  their  right  to  cut  wood  necessary  for  their  small 
repairs,  which  is  confirmed.  It  is,  in  a  word,  the  most  thorough 
commentary  on  the  territorial  rights  of  the  British  Crown  in  respect 
of  the  temporary  servitude  agreed  to  by  it." 

The  word  "  temporary  "  as  here  used  by  M.  Waddington,  did  not 
mean  temporary  as  limiting  the  existence  of  the  servitude,  but  tem- 
porary in  tlie  sense  that  the  exercise  of  the  right  was  confined  to  the 
summer  season. 

"  The  method  of  carrying  on  the  fishery  signifies  the  international 
police  regulations  which  shall  govern  the  relations  of  the  fishermen 
of  the  two  nations;  and  an  impartial  examination  precludes  the  dis- 
covery of  the  least  restriction  on  the  method  of  fishing  of  the  French, 
or  on  the  manner  of  preparing  the  fish,  provided  that  the  French 
establishments  preserve,  as  they  do  to-day,  the  character  of  temporary 
buildings  possessed  by  the  scaffold." 

Then,  passing  on  to  the  next  paragraph  but  two : — 

"  As  to  the  extent  of  the  rights  of  fisherv,  and  the  limits  in  whidi 
their  exercise  may  be  considered  reasonable,  my  government  cannot 
accept  the  theory  expounded  by  your  lordship  in  the  course  of  the 
note  cited  by  them.  The  declaration  of  1783  is  equally  formal  on  this 
point,  and  France  must  remain  the  sole  judge  m  this  matter,  as  I 
have  stated  to  your  lordship  in  my  note  of  the  2nd  of  September  last" 

The  French  right  is  a  servitude  as  declared  by  M.  Waddington, 
and  one  which  makes  France  the  sole  judge  in  determining  the  manner 

and  method  of  carrying  on  the  fishery. 
347  Lord  Salisbury,  in  a  speech  in  the  British  Parliament  in  re- 

gard to  the  French  fishery  right,  refers  to  it  in  identically  the 
same  way.  It  is  true  he  does  not  call  it  a  servitude,  but  Mr.  Clauss, 
in  his  work,  refers  to  this  speech  of  Lord  Salisbury  as  having  denomi- 
nated the  French  fishery  right  a  servitude;  and  undoubtedly  Lord 
Salisbury's  words  are  inconsistent  with  any  meaning  other  than  that 
he  considered  the  French  fishery  right  a  servitude.  I  refer  to  vol. 
cccxli  of  Hansard's  "  Parliamentary  Debates,"  and  the  part  of  Lord 
Salisbury's  speech  from  which  I  will  read  is  found  on  pp.  113  and 
114.  Lord  Salisbury  in  this  speech  was  dealing  with  the  complaints 
of  the  colony  of  Newfoundland  concerning  the  concessions  which 
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England  had  been  compelled  to  make  to  France  with  respect  to  the 
exercise  of  the  latter's  fisdiery  in  Newfoundland  waters;  and  he  says: — 

'^  I  think  the  colonies  have  lost  sight  of  some  of  the  most  important 
considerations  which  should  guide  tnem ;  but  it  is  fair  to  say  that  they 
have  been  very  much  pressed  by  material  suffering.  Their  fishing 
seasons  have  been  uniortunate,  their  climate  has  been  unusually 
severe,  and  they  have  shared  in  that  depression  of  trade  which  has 
for  some  years  affected  the  world.  Therefore  I  think  they  have 
judged  too  hardly  and  hastily  of  the  existing  situation.  Judging 
from  some  utterances  that  I  have  seen,  of,  I  am  sorry  to  say,  respon- 
sible people,  they  seem  to  imagine  that  the  embarrassments  with 
which  they  are  struggling  are  part  of  the  result  of  their  loyalty  to 
the  Queen  and  of  their  connection  with  this  country.  That  is  a  OTeat 
mistake.  I  do  not  for  a  moment  suggest  that  there  is  the  sli^test 
probability  or  chance  of  a  realization  of  those  utterances  by  which 
their  political  position  would  be  modified,  but  I  only  sav  tnat  it  is 
a  great  mistake  to  imagine  that  this  claim  of  France  would  be  in  the 
slightest  degree  affected  if  they  were  now  at  liberty  to  tender  their 
allegiance  to  any  sovereign  or  state  in  the  world.  The  rights  of  the 
I>ench  would  attach  to  that  part  of  the  coast,  under  whatever  alle- 
giance they  might  rest  I  think  it  right  to  say  this,  because  of  the 
wild  language  which  I  have  seen  has  been  used  by  some  persons  in 
the  colony." 

Lord  Salisbury  must  have  meant  that,  however  the  sovereignty  over 
the  Island  of  Newfoundland  might  change  in  the  future,  whatever 
State,  or  nation,  or  crown  other  than  that  of  Great  Britain,  New- 
foundland might  find  itself  under,  the  French  fishing  right,  becau^ 
of  its  servitude  character,  would  exist  and  persist  notwithstanding  the 
change  of  sovereignty ;  thereby  meaning,  as  Mr.  Clauss  has  declared, 
that  the  right  was  a  servitude  right. 

I  find  in  the  American  Counter-Case  Appendix  another  reference 
by  a  British  statesman,  showing  a  very  clear  perception  by  that  states- 
man of  the  character  of  the  French  fishing  right.  I  refer  to  the 
Appendix  to  the  Counter-Case  of  the  United  States  at  p.  30&,  where 
the  Tribunal  will  find  a  letter  from  the  Earl  of  Derby  to  the  Governor 
of  Newfoundland,  urging  the  reasons  for  the  making  of  the  French 
treaty  of  1887,  against  which  Newfoundland  was  at  that  time  protest- 
ing. In  this  letter,  commencing  at  the  fourth  paragraph  on  p.  308, 
Lord  Derby  says: — 

"  In  return  for  the  advantages  to  the  Colony  above  enumerated. 
Her  Majesty's  Government  would,  under  the  present  arrangement, 
recognize  little  more  than  the  de  facto  state  of  things  existing  as 
regards  the  acts  of  authority  exercised  every  fishing  season  by  the 
French  cruisers  in  the  waters  over  which  the  French  Treaty  rights 
extend,  and  the  exercise  of  these  acts  on  the  part  of  French  cruisers 
would  only  take  place  in  cases  of  infraction  of  the  very  reasonable 
provisions  of  this  arrangement,  and  then  only  in  the  absence  of  any 
of  Her  Majesty's  cruisers." 
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He  then  refers  to  the  North  Sea  Convention,  in  the  next  paragraph, 
and  proceeds: — 

"The  stipulations  of  the  North  Sea  Convention  no  doubt  apply 
to  waters  which  are  not  territorial,  still  th^  peculiar  fisheries  rights 
granted  by  Treaties  to  the  French  in  Newfoundland  invest  those 
waters  during  the  months  of  the  year  when  fishing  is  carried  on  in 
them  both  by  English  and  French  fishermen  with  a  character  some- 
what analogous  to  that  of  a  common  sea  for  the  purposes  of  fishery." 

Why  were  these  Newfoundland  waters  invested  by  virtue  of  the 
fishery  rights  then  belonging  to  France  with  somewhat  of  the  char- 
acter of  a  common  sea  ? '  Manifestly,  in  the  opinion  of  this  distin- 
guished English  statesman,  because  the  fishery  right  was  a  real  right, 
a  right  belonging  to  France  in  her  sovereign  capacity,  which  she 
might  go  to  those  waters  and  exercise  absolutely  without  let  or  hin- 
drance from  any  other  nation — a  servitude  right  which,  in  the  ex- 
pressive language  of  Lord  Derby,  imposed  upon  those  waters  during 
the  season  when  the  fishermen  of  both  countries  repaired  there,  the 
character  of  a  common  sea. 

Without  doubt  a  further  examination  of  the  French-English  cor- 
respondence, if  we  were  in  a  position  to  make  it,  would  fully  bear 

out  the  statement  made  by  Clauss,  to  which  the  honourable  Ar- 
348      bitrator  referred,  that  the  relation  created  between  England  and 

France  as  the  result  of  the  fishery  rights  of  the  latter  nation, 
had  frequently,  in  the  correspondence  between  them,  been  denomi- 
nated a  servitude.  Unfortunately,  the  French-English  correspond- 
ence is  not  here,  and  the  Case  of  the  United  States  has  had  occasion 
to  deal  with  the  rights  of  the  French  on  the  coast  of  Newfound- 
land to  a  limited  extent  only;  otherwise  we  should  have  been  able,  I 
have  no  doubt,  to  make  the  information  called  for  much  more  full  and 
complete. 

At  the  adjournment  yesterday  I  had  reached  the  conception  of 
servitude  as  set  forth  by  Gonner.  There  had  been  a  very  distinct 
advance  in  the  conception  by  the  time  Conner's  day  was  reached; 
and  Clauss,  at  a  point  in  his  translated  work,  just  above  marginal 
p.  101,  quotes  Conner's  views  on  the  subject  of  servitudes.  Gonner 
enunciates  the  following  propositions  in  regard  to  servitudes  and  to 
their  effect  on  territorial  sovereignty : — 

"(1)  The  state  servitude  passes  with  the  territory  to  each  propri- 
etor as  a  '  real  right '  which  is  attached  to  the  dominant  as  well  as 
the  servient  territory,  and  can,  without  the  consent  of  the  servient 
state,  neither  be  separated  from  it  by  the  dominant  state  nor  ceded 
to  another  state  without  the  territory  itself. 

"(2)  State  servitude  includes  as  a  right  the  privilege  to  free  and 
unhampered  exercise  of  the  latter.  Therefore  the  dominant  party  can 
not  be  impeded  in  its  exercise  neither  by  the  servient  state  nor  by 
its  subjects;  moreover,  the  dominant  party  possesses,  through  his 
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right  to  carry  out  the  purpose  of  the  servitude,  also  the  right  to  use 
all  measures  which  are  absolutely  necessary  to  attain  this  purpose- 
Thus  every  indirect  interference  even  is  illegal  as  well  as  each  limita- 
tion or  aggravation  on  the  part  of  the  servient  party,  e,  g,^  by  de- 
mand of  unjust  taxes.  What  the  state  is  not  allowed  to  do  as  such  in 
this  connection  it  must  not  permit  its  subjects  to  do.  On  the  other 
hand,  the  dominant  party  shall  not  increase  the  compass  of  his  rights 
and  encroach  directly  or  indirectly  upon  the  rights  of  the  servient 
party  as  the  territorial  ruler. 

"(3)  State  servitudes  as  an  exception  to  the  rule  demand  strict 
interpretation:  The  transmission  from  one  sovereign  right  to  another, 
from  rights  to  one  part  of  the  territory  to  other  districts,  is  positively 
excluded,  and  though,  in  general,  custom  is  the  best  expounder  of 
legal  relations,  yet  in  doubtful  cases,  where  there  is  a  possibility  of 
lesser  limitation,  the  latter  alone  can  be  exacted." 

This  last  statement  of  Gonner  is  important  to  be  noticed.  "  Though, 
in  general,  custom  is  the  best  expounder  of  legal  relations,"  that  is, 
the  question  of  whether  a  particular  right  is  a  servitude  right  or 
merely  an  obligation,  is  best  expounded  by  custom,  that  is,  manifestly, 
by  examining  the  qualities  of  the  right  to  see  whether  is  is  a  right 
to  which  custom  has  attached  the  character  of  a  servitude,  yet  in 
doubtful  cases,  wherfe  there  is  a  possibility  of  the  lesser  limitation 
having  been  intended,  that  possibility  is  to  be  indulged  rather  than 
the  larger  one.  There  are  examples  of  extremely  complicated  rights 
as  between  nations,  to  be  exercised  by  one  within  the  territory  of  the 
other,  to  which  I  shall  have  occasion  to  call  the  attention  of  the  Tri- 
bunal before  closing  my  argument,  regarding  which  there  is  a  possi- 
bility of  grave  doubt  whether  the  one  relation  or  the  other  was  in- 
tended. But  where  there  is  found  the  explicit  grant  of  a  clear  eco- 
nomic right,  to  be  exercised  by  one  nation  in  the  territory  of  the 
other,  the  criterion  as  to  whether  that  right  was  intended  to  be  a  real 
right  or  merely  an  obligation,  is  to  be  found  in  all  cases,  and  can  only 
be  so  found,  in  a  consideration  of  the  terms  of  the  grant;  because,  as 
will  be  seen  when  I  read  more  extensively  from  the  authorities,  the 
mention  of  any  purpose  to  create  a  servitude,  or  of  any  intention 
to  limit  sovereignty,  is  avoided  rather  than  sought  in  treaties  be- 
tween nations. 

The  last  subdivision  of  Gonner's  statement  of  servitudes  is  number 
four : — 

"(4)  Lastly,  every  right  of  servitude  must  be  exercised  as  a  civil 
right  (civiliter)^  i.  e.,  the  exercise  of  state  servitude  shall  hamper 
the  servient  territory  as  little  as  possible  in  the  maintenance  of  its 
sovereign  rights.  As  long  as  the  exercise  of  a  sovereign  right  is  con- 
sistent with  state  servitude,  the  latter  may  be  exercised  in  its  full 
compass." 

The  translation  in  the  hands  of  the  Tribunal  is  imperfect.  In  that 
the  words  are  "  the  latter  may  be  exercised ;  "  but  the  obvious  sense, 
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and  the  one  which  upon  revising  this  translation  has  been  adopted, 
is  "  the  former  may  be  exercised  in  its  full  compass,"  &c. 

Judge  Gray:  Mr.  Turner,  in  the  last  paragraph  of  subdivision  4 
which  you  have  just  read,  the  language  is :  "  The  exercise  of  state 
servitude  shall  hamper  the  servient  territory  as  little  as  possible  in 
the  maintenance  of  its  sovereign  rights."  Which  sovereign  rights? 
Those  of  the  dominant  or  the  servient  State  ? 

Mr.  Turner:  The  servient  State  shall  be  hampered  as  little  as 
possible  in  the  exercise  of  its  sovereign  rights. 
349  Judge  Gray:  I  only  asked  for  information. 

Mr.  Turner  :  Manifestly  that  must  be  so.  A  very  enlarged 
and  liberal  construction  of  a  servitude  right  would  be  contrary  to 
every  principle  on  which  the  rights  of  nations  are  guarded  and  pre- 
served. While  a  servitude  right  is  a  real  right,  and  is  to  be  exercised 
absolutely  without  hindrance  or  impediment  by  the  servient  State, 
yet  the  dominant  State  is  under  obligation  to  exercise  it  civiliter, 
that  is  to  say,  in  such  a  manner  as  to  hinder  the  sovereign  rights  of 
the  servient  State  as  little  as  possible;  and  that  is  where  these  mo- 
dalities, these  subsidiary  treaties,  come  into  play.  It  is  supposed 
that  comity  between  nations,  good  neighbourhood,  the  imperfect 
obligation  of  all  nations  to  live  in  peace  and  amity  with  each  other, 
and  to  injure  each  other  as  little  as  possible,  will  compel  the  nation 
possessing  the  dominant  right  to  enter  into  these  modalities  with  the 
servient  nation,  in  order  that  the  internal  economy  of  the  latter  may 
be  preserved ;  in  order  that  there  may  be  just  as  small  an  infraction 
of  its  sovereignty  as  is  possible — consistent,  however,  all  the  time, 
with  the  full  and  free  and  perfect  exercise  of  the  servitude  right. 
That  right,  the  latter  right,  must  be  protected  in  all  cases,  no  matter 
to  what  extent  it  may  hamper  or  impede  or  restrict  the  convenience 
of  the  servient  State. 

Clauss  next  comes  to  H.  B.  Oppenheim,  and  considers  him  as  mark- 
ing a  double  advance  in  the  doctrine  of  international  servitudes,  and 
establishing  it  on  its  present  basis ;  and  Oppenheim  is  the  last  one  of 
the  earlier  authors  to  whom  I  shall  refer  in  connection  with  this  in- 
troductory part  of  Clauss;  a  discussion  I  am  following,  I  beg  the 
Tribunal  to  remember,  solely  to  illustrate  the  advance  of  this  doctrine 
of  international  servitudes,  from  its  first  introduction  into  the  public 
law  of  the  German  States  down  to  its  full  and  perfect  acceptance  as 
an  institution  in  international  law.  I  now  read  Mr.  Clauss'  final 
word  on  the  subject  of  the  servitude  in  the  public  law  of  Germany 
before  he  enters  on  his  discussion  of  it  in  its  relation  to  international 
law.  Commencing  at  the  first  paragraph  after  the  marginal  paging 
119,  he  says: — 

"  Oppenheim  introduced  an  essential  limitation  into  the  conception 
of  state  servitudes.    He  considers  as  state  servitudes  only  such  limita- 
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tions  of  sovereignty  as  appertain  to  the  exercise  by  a  State  of  the 
right  of  sovereign  power  within  its  ovm  territory, 

"  This  marks  a  aouble  step  forward  in  this  theory.  The  element 
of  the  reality  of  the  right,  so  essential  to  state  servitudes,  is  brought 
out  here  into  bolder  relief;  moreover,  a  formal  foundation  was  thus 
gained  for  this  theory.  The  right  of  the  state  to  its  territory  is 
characterized  by  Oppenheim  as  higher  ownership:  'but  this  is  no 
private  right  but  a  sovereign  ri^ht  in  its  totality  and  coincides  with 
the  idea  of  the  state.'  State  servitudes  may,  according  to  his  opinion, 
be  created  only  between  independent  states  or  semi -sovereign  states 
according  to  tne  condition  or  their  legal  qualifications,  and  only  in 
regard  sovereign  rights  to  territory,  and  exist  only  by  virtue  of  a 
special  legal  title.  They  are  attached  to  the  land  as  real  rights  and 
are  not  canceled  ipso  jure  by  change  of  ownership. 

"  The  right  of  the  sovereign  power  over  its  territory  is  designated 
as  territorial  sovereignty,  according  to  the  prevailing  view.  In  the 
modern  literature  on  international  law  state  servitudes  appear  almost 
exclusively  as  limitations  of  territorial  sovereignty,  f.  e.  in  Blunt- 
schli,  F.  V.   Martens,  Rivier,  v.  Holtzendorff." 

I  have  trespassed  on  the  time  of  the  Tribunal  to  go  through  this 
historical  resume  for  the  purpose  of  presenting  some  ideas  in  connec- 
tion with  it  which  occurred  to  me  as  proper  to  be  presented  to  the 
Tribunal. 

In  the  first  place,  this  historical  r^sum^  indicates  that  this  learning 
is  not,  indeed,  of  the  very  elementary  character  which  it  has  been 
represented  to  be. 

In  the  second  plaee,  it  shows  this  fact,  and  brings  it  out  very  clearly, 
that  the  struggle  between  the  great  minds  of  Germany,  during  the  150 
years  that  the  settlement  of  this  institution  on  some  fixed  basis  was 
being  arrived  at,  was  not  one  concerning  what  the  actual  status  of 
these  treaty  rights  was  as  between  nations  or  States — that  status  was 
understood  and  accepted  by  all — but  one  of  moulding  the  conceptions 
of  civil  or  private  law  so  as  to  apply  the  same  to,  and  to  define  and 
classify,  that  status  in  a  proper  manner.  Without  all  of  this  struggle 
the  right  would  have  existed,  and  did  exist,  during  all  of  that  time, 
and  it  has  been  precisely  the  same  thing  all  the  time.  The  struggle 
has  not  been  to  incorporate  the  right  into  the  law  of  States  or  na- 
tions; the  struggle  between  the  publicists  has  been  to  determine  be- 
tween themselves  the  proper  classification  and  the  properties  and 
attributes,  according  to  the  legal  conceptions  of  their  day,  of  a  par- 
ticular right,  admitted  by  all  to  exist  and  to  possess  certain  accepted 
and  understood  consequences. 

In  the  third  place  we  see  that  the  servitude  theory  found  its  first 
introduction  into  the  law  of  the  German  States,  because  at  that 
time  the  territorial  lord  was  not  only  the  sovereign  of  his  people 
but  he  was  the  owner  of  the  soil  over  which  he  ruled,  and  it 
350  was  possible  to  then  introduce  the  conception  of  State  servi- 
tudes and  to  apply  to  it  with  technical  accuracy  the  analogies 
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of  the  civil  law  of  Borne.  But,  as  time  progressed  and  this  character 
of  private  ownership  passed  away  from  the  lords  of  the  land,  it  was 
necessary  to  readjust  the  institution  on  a  basis  consistent  with  the 
continually  advancing  ideas  on  the  subject  of  sovereignty,  and  we 
find  it,  finally,  in  the  last  and  as  we  consider  the  more  enlightened 
days,  although  I  am  not  certain  that  the  analogies  are  quite  as  per- 
fect to-day  as  they  were  in  the  earlier  day — we  find  it  predicated, 
not  upon  the  ownership  in  the  ordinary  sense  of  proprietorship  in  a 
nation  over  its  territory,  but  in  the  conception  of  sovereignty  spring- 
ing from  the  idea  of  imperium  more  than  dominium^  the  right  not 
only  to  rule,  as  Clauss  says,  but,  as  growing  out  of  that,  a  higher 
ownership,  different  from  and  yet  possessing  the  essential  elements 
of  dominium^  by  virtue  of  which  the  State  may  not  only  dispose  of 
its  territory,  in  whole  or  in  part,  if  it  pleases,  but  by  virtue  of  which 
it  may  burden  or  limit  its  rights  or  its  power  of  action  in  that  ter- 
ritory. 

And  this  later  theory  meets,  in  my  judgment,  the  question  pro- 
pounded by  the  honourable  President  the  other  day  as  to  what  the 
prcedium  dominatis  was  created  by  the  treaty  of  1818.  I  answered 
at  that  time,  I  think  not  very  correctly,  that  it  was  the  territory  of  the 
United  States.  That  was  the  early  conception  upon  which  the  insti- 
tution was  introduced  into  the  public  law  of  the  German  States,  but 
under  the  conception  prevailing  now,  and  under  the  conception  pre- 
vailing in  1818,  the  prosdium  dominans  was  the  sovereignty  of  the 
United  States,  from  which  flowed  its  ownership  of  its  territories. 

Judge  Gray:  You  mean  the  higher  ownership  of  which  Oppen- 
heim  speaks? 

Mr.  Turner:  Yes. 

Judge  Gray:  The  paramount  right? 

Mr.  Turner:  Whether  a  nation  ought  not  to  be  very  guarded  in 
granting  an  economic  servitude,  with  this  conception  of  the  prcedium 
dmninans  in  mind,  is  a  matter  which,  of  course,  nations  ought  to 
consider  very  carefully  before  entering  into  servitude  treaties,  because 
upon  that  conception  the  exercise  of  the  servitude  right  might  be 
made  very  much  more  onerous  than  it  was  intended  to  be  made  at  the 
time  of  the  grant,  but  that  is  a  matter  for  nations  to  consider  and  I 
respectfully  suggest  that  there  is  no  consideration  of  that  kind  pre- 
sented to  this  Tribunal.  This  arbitration  assumes  that  the  right, 
whatever  it  is,  is  a  valid  and  perfect  right,  and  one  upon  which  tHe 
Tribunal  is  simply  called  to  pass  in  determining  the  seven  questions 
affecting  its  exercise.  It  is  perfectly  proper,  for  the  purpose  of  deter- 
mining the  correctness  of  the  contention  of  the  United  States,  to  look 
into  the  analogies  of  the  doctrine  of  servitudes  and  to  see  whether 
they  are  perfect  or  imperfect.    That  is  one  test,  but  not  the  supreme 
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test.  When  it  shall  be  found,  without  reference  to  the  perfection  or 
imperfection  of  the  analogies,  that  the  institution  of  the  servitude 
exists,  with  all  of  the  consequences  which  the  writers  say  attach  to 
servitudes,  then  there  is  nothing  more  for  the  Tribunal  to  do  than  to 
go  on  and  answer  specifically,  in  the  light  of  the  principles  applicable 
to  the  institution,  the  seven  questions  presented  to  it,  and  those  ques- 
tions do  not  involve  any  consideration  whether  or  not  the  United 
States  has  grown,  both  in  population  and  in  extent  of  territory,  to 
such  a  size  as  to  make  the  servitude  right  much  more  onerous  than  it 
was  originally  supposed  it  would  be. 

It  does  not  matter,  for  the  purposes  of  this  Case,  how  onerous  it 
may  grow  nor  how  onerous  it  may  have  grown  to  be — if,  indeed,  it 
has  grown  any  more  onerous  by  increase  of  population  and  territory 
that  was  contempJated  at  the  time  of  the  grant.  It  was  of  course 
known  then  that  great  Western  countries,  such  as  the  United  States, 
presented  to  the  over-crowded  population  of  Europe  such  attractive 
opportunities  of  becoming  land-owners  that  the  land  would  fill  up 
and  develop  very  rapidly,  and  that  the  "  inhabitants  of  the  United 
States  "  in  1818  would  in  course  of  time  become  a  much  larger  popu- 
lation ;  and  it  was  also,  no  doubt,  within  contemplation  that  the  con- 
veniences—or, rather,  I  should  say,  the  opportunities  for  increased 
settlement — would  be  added  to  by  the  additions  to  the  territories  of 
the  United  States  of  very  extensive  tracts  of  country  lying  unsettled 
to  the  west  of  its  then  settled  regions,  concerning  which  the  United 
States  was  at  that  time  waging  controversies  with  Spain,  and  also 
with  Great  Britain.  One  of  the  controversies  with  Great  Britain, 
that  concerning  the  extent  of  the  territory  west  of  the  Mississippi 
River,  was  not  settled  until  the  Ashburton- Webster  Treaty  of  1846 ; 
and  a  controversy  growing  out  of  that  settlement  was  not  disposed  of, 

I  believe,  until  the  arbitration  of  the  German  Emperor  in  1871. 
361  Now,  I  want  to  present  this  idea  to  the  Courf.    Upon  any 

theory  of  what  constitutes  the  prcedium  domincTvc^  either  the 
early  theory  which  would  attach  it  to  the  actual  ownership  of  the  ter- 
ritory or  the  later  theory  which  attaches  it  to  the  sovereignty  of  the 
State  in  its  relation  generally  to  territory — ^whichever  theory  may  be 
adopted  here,  the  growth  of  the  United  States  would  in  no  way  affect 
the  determination  of  these  seven  questions,  because,  while  upon  the 
strict  theory  of  the  prcedium  dominans^  if  the  owner  of  a  servitude 
right  which  was  attached  to  a  particular  parcel  of  land  were  to  buy  an 
additional  parcel  of  land  the  servitude  would  not  attach  to  the  addi- 
tional parcel,  it  would  still  remain  attached  to  the  particular  parcel 
of  land  to  which  it  had  originally  attached.  So  that  when  it  is  found 
that  the  United  States  has  still  the  original  territorial  boundaries 
within  its  larger  boundaries  which  it  possessed  in  1818,  and  to  which, 
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upon  any  possible  theory  of  the  prcedium  dominanSy  this  right  became 
attached,  it  would  still  remain  attached  to  that  territory,  however  it 
might  be  with  reference  to  the  additional  territory. 

After  all,  the  question  is  not  a  practical  question.  This  fishery  is  a 
fishery  for  a  very  small  part  of  the  territory  of  the  United  States ;  it 
cannot  be  exercised  except  by  the  New  England  fishermen,  for  whom 
it  was  originally  secured,  both  for  the  purpose  of  supplying  the  neces- 
sities of  the  United  States  as  well  as  supplying  the  necessities  of  the 
world.  They  were  to  exercise  the  fishery  for  both  of  these  purposes, 
as  is  shown  by  the  letters  of  Mr.  Adams  to  Lord  Bathurst,  in  which 
he  speaks  of  the  shipment  of  the  fish  products  to  the  various  countries 
of  the  world  as  the  means  of  enabling  the  United  States  to  make  its 
remittances  to  Great  Britain  for  manufactured  articles.  It  is  mani- 
fest then  that  no  enlargement  of  the  territory  of  the  United  States 
can  have  any  practical  effect  in  enlargement  of  this  fishery  as  con- 
templated between  the  two  nations  in  the  year  1818.  It  is  necessarily 
confined  to  the  same  territory  and  necessarily  confined  to  the  same 
objects — that  is,  to  the  supplying  by  New  England  fishermen  of  the 
local  demand  of  the  United  States,  increasing  as  it  is,  and  as  it  was 
known  it  would,  from  time  to  time,  by  the  great  increase  of  popula- 
tion; and  also  to  the  supplying,  so  far  as  the  United  States  can  do 
that,  dried  fish  for  the  markets  of  the  world. 

The  PREsmBNT:  Is  it  right  to  suppose  that  in  civil  law  a  real 
servitude  is  to  meet  the  exigencies  of  a  particular  piece  of  land — that 
is,  to  meet  the  exigencies  of  the  pradivm  dominans^  and  not  the  exi- 
gencies of  the  person,  the  proprietor,  unconnected  with  his  land? 
I  may  be  wrong,  but  I  think,  according  to  the  civil  law,  the  servitude 
is  to  meet  the  exigencies  of  the  land,  of  the  prcedium  domdrums^  and 
not  the  personal  exigencies  of  the  proprietor. 

Mr.  Turner  :  I  understand  the  civil  law  to  be  exactly  as  the  Presi- 
dent has  stated  it 

The  President:  I  think  the  rule  is  so  understood,  but  would  not 
the  exigencies  of  the  land,  of  the  prcedium  dominans^  also  be  a  meas- 
ure for  the  exercise  of  the  right? 

Mr.  Turner  :  I  think  that  that  result  would  necessarilv  follow.  I 
have  merely  been  meeting  a  suggestion  of  difficulty  founded  on  th'3 
enlargement  of  the  United  States.  But  I  will  again  point  out  that 
it  is  not  necessary  to  square  this  institution  in  every  respect  with  the 
servitudes  of  the  private  law  of  Rome.  The  prcedium.  dom^inans  in 
international  law  is  not  some  particular  part  of  the  United  States 
which  may  have  been  a  part  of  its  territories  at  the  time  of  the  grant 
in  1818;  that  prcedium  dominans  is  the  sovereignty  of  the  United 
States  in  its  relation  to  its  territory  generally.  Now,  that  may  not 
be  a  very  perfect  conception,  I  do  not  say  that  it  is,  but  that  is  the 
conception  upon  which  the  institution  is  established  in  international 
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law  at  the  present  day,  and  the  position  of  the  United  States  is  that 
it  is  the  practice  of  nations  which  constitutes  the  validity  of  the  in- 
stitution in  international  law,  rather  than  the  perfection  of  the  analo- 
gies which  may  be  drawn  between  the  institution  and  the  servitudes 
of  the  Boman  law. 

The  President:  Thank  you,  Sir,  I  now  understand  quite  your 
meaning  of  it. 

Sir  Charles  Fitzpatrick:  If  a  servitude  is  a  real  right  granted 
over  one  property  for  the  benefit  of  another,  how  can  the  right  to  fish 
be  a  servitude — to  take  fish  out  of  water — how  can  that  be  a  servitude? 

Mr.  Turner:  Because,  when  you  get  within  the  coastal  waters, 
over  which  a  nation  has  sovereignty,  you  thereby  come  within  the 
sphere  of  its  sovereignty,  and  exercise  a  right  with  respect  to  its 

territory. 
352  Sir   Charles   Fitzpatrick:  That   is   your   answer.     Now, 

next :  Was  the  right  to  fish  a  servitude  under  the  Roman  law  ? 

Mr.  Turner  :  I  should  say  that  it  was. 

Undoubtedly  the  analogies,  when  the  institution  was  first  intro- 
duced into  the  public  law  of  the  German  States,  were  much  more 
perfect  and  complete  than  to-day,  because  the  rulers  had  ownership 
of  the  soil  of  their  territories,  as  well  as  sovereignty  in  the  larger 
sense.  Now,  with  reference  to  this  fishing  right,  it  so  happens  that 
Great  Britain  is  in  identically  the  same  position  as  the  old  German 
States  were  under  the  public  law,  because  it  not  only  has  sovereignty 
over  these  coastal  waters,  but  it  has  proprietorship  in  the  sense  that 
the  sovereign  had  proprietorship  over  the  German  States.  It  owns 
these  coastal  waters,  and  it  passed  an  Act  of  Parliament,  after  the 
decision  of  the  judges  in  Queen  v.  Keyn — declaring  that  the  3-mile 
limit  was  no  part  of  the  realm  of  England — it  passed  an  Act  of  Par- 
liament making  a  legislative  declaration  that  the  coastal  waters  were 
a  part  of  the  realm  of  England.  Now,  inasmuch  as  the  ownership 
of  the  coastal  waters  cannot  be  vested  in  individuals,  we  have  with 
reference  to  the  coastal  waters  of  that  nation,  identically  the  same  sit- 
uation that  prevailed  in  the  old  German  States — we  have  in  the 
nation  both  imperivm  and  dominium  in  the  very  largest  sense — and 
the  doctrinal  principles  of  the  Roman  law  may  be  applied  to  this 
fishing  right  in  the  coastal  waters  of  Great  Britain  just  as  perfectly 
as  it  was  applied  by  the  earlier  German  writers  to  the  grant  of  rights 
of  the  same  character  in  the  territories  of  the  German  States. 

Sir  Charles  Fitzpatrick:  That  is  an  entirely  different  aspect  of 
the  case,  which  involves  the  consideration  of  the  question  as  to  the 
character  of  the  right  of  sovereignty.  Whether  the  right  of  sover- 
eignty under  the  constitution  of  Great  Britain  and  of  the  United 
States  is  of  that  patrimonial  character  which  undoubtedly  the  right 
of  sovereigty  in  the  German  State  was.    That  I  am  not  concerned 
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with  now.  The  question  I  put  to  you  is  this,  and  I  will  endeavour 
to  illustrate  my  meaning  by  an  example:  I  am  the  owner,  say,  of 
property  upon  the  shore  of  a  pond,  you  are  the  owner  of  an  adjoining 
property,  I  deed  to  you  the  right  to  come  and  take  fish  out  of  my 
pond.  The  question,  is  whether  or  not  that  is  a  real  servitude? 
Mind  you,  not  a  right  of  usufruct  or  use,  but  whether  that  is  a  real 
servitude  according  to  the  Roman  law? 

Mr.  Turner;  The  right  to  come  and  take  fish  out  of  that  pond? 
I  should  say  that  would  have  been  a  personal  servitude  under  the 
civil  law,  although  I  do  not  desire  to  stand  up  here 

Sir  Charles  Fitzpatrick  :  I  do  not  desire  to  embarrass  you ;  that 
would  be  unfair. 

Mr.  Turner  (continuing) : — and  discuss  civil  law  with  such  masters 
of  the  civil  law  as  I  see  before  me.  I  do  not  feel  competent  to  do 
that,  but  I  have  made  a  study,  since  I  became  connected  with  this 
Case,  of  the  doctrine  and  the  practical  application  and  effect  of  servi- 
tudes in  the  international  law  of  the  world,  and  I  believe  I  have  some 
competency,  I  hope  I  have,  at  least,  to  assist  the  Tribunal  in  a  dis- 
cussion of  that  feature  of  the  Case,  a  discussion  which  I  insist  is  not 
embarrassed  by  any  analogy  between  the  servitudes  of  the  civil  law 
and  those  of  international  law. 

My  very  limited  reading  of  the  civil  law  would  induce  me  to  an- 
swer the  question  of  the  honourable  arbitrator  by  saying,  in  the  case 
mentioned  of  a  right  to  go  to  a  neighbour's  pond  and  take  fish,  that 
it  would  be  a  personal  servitude  (I  may  be  wrong  about  that),  but  it 
would  not  be  a  praedial  servitude,  because  it  would  not  be  one  estate 
serving  another  estate,  it  would  be  simply  serving  the  purposes  of  an 
individual. 

Sir  Charles  Fitzpatrick  :  That  is  the  distinction. 

Mr.  Turner:  I  want  now  to  read  from  Hollatz,  a  recent  contem- 
porary German  author.  The  translations  from  which  I  read  will  be 
passed  to  the  Tribunal,  and  also  to  the  counsel  on  the  other  side. 

I  shall  be  compelled  to  go  into  this  matter  at  very  great  length, 
because  of  its  great  importance  and  because  of  the  manner  it  which 
it  has  been  dealt  with  by  our  friends  upon  the  other  side,  who  treated 
it  as  a  matter  of  no  consequence,  and  one  to  which  they  did  not  even 
direct  their  attention,  except  to  the  extent  of  endeavouring  to  bring 
out  the  rule  of  strict  construction  as  applied  to  servitudes.  The 
United  States  considers  on  the  other  hand  that  the  doctrine  of 
353  international  servitudes  when  properly  understood  is  abso- 
lutely determinative  in  its  favour  of  sub-division  (c)  of  the 
contentions  of  the  United  States  as  stated  in  Question  One. 

The  work  from  which  I  read  is  by  Hollatz,  a  contemporary  Grerman 
writer,  and  is  entitled  "Begriff  und  Wesen  der  Staatsservituten," 
published  in  1908. 
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I  commence  the  reading  at  the  bottom  of  marginal  p.  25,  and  just 
before  the  commencement  of  marginal  page  26. 

From  this  work  will  be  brought  out,  probably  a  little  more  fully, 
and  a  little  more  clearly  than  in  any  other  work,  the  concept  of  inter- 
national law  as  to  sovereignty  of  the  State  in  its  relation  to  its 
territories. 

Commencing  with  the  concept  of  State  servitudes  in  general  this 
author  says : — 

"  In  order  to  establish  and  explain  the  international  concept,  you 
must  proceed  in  such  a  manner  that  the  international  legal  relations, 
existing  in  reality  between  the  states,  are  bereft  of  their  casuistic 
robes,  and  thus  their  abstract  kernel  is  revealed.  It  would  be  very 
misleading  to  begin  with  general  theoretical  arguing  and  to  press  the 
activities  of  the  states  into  the  concepts  thus  found.  Only  the  will 
of  the  states,  be  it  expressed  in  written  fixed  treaties,  or  only  by 
practice  of  common  law,  creates  international  legal  relations,  and  only 
from  legal  relations  thus  created  can  international  conceptions  be 
constructed." 

The  author  here  states  the  idea  I  have  endeavoured  to  impress  upon 
the  Tribunal  that  nations  have  not  been  concerned  about  pressing 
the  conceptions  of  the  Boman  law  into  their  service ;  they  have  only 
been  concerned  about  establishing  legal  relations  between  themselves; 
it  has  been  the  office  of  the  publicists,  as  they  have  followed  the  prac- 
tice of  the  nations,  to  endeavour  to  compress  these  practices  within 
the  concepts  of  prior  law. 

"  In  international  law  the  positive  method  controls,  which  endeav- 
ors to  generalize  the  phenomena  of  legal  activities  of  the  state,  and 
to  put  the  rules  determining  these  into  concepts  and  principles. 

"  If  you  have  then  found  an  international  concept  with  the  help 
of  the.*^e  actual  '  phenomena  of  legal  activities,'  then  it  is  admissible 
to  make  use  of  a  familiar  legal  concept  from  the  rules  of  private  law 
for  the  purpose  of  further  investigation,  and  in  this  way  gain  firm 
ground.  If  you  remember  the  essential  difference  between  private 
property  and  international  sovereignty,  then  state  servitude,  quite 
analogous  to  servitude  of  civil  law,  can  be  treated  according  to  the 
legal  method  taken  over  from  civil  law.  Just  as  the  servitude  of  civil 
law  is  a  true  limitation  of  foreig^n  property,  so  state  servitude  is  a 
real  limitation  of  foreign  territorial  sovereignty.  Here  it  is  proper 
to  devote  a  few  words  to  the  nature  of  territorial  sovereignty  in  order 
to  consider  further  the  nature  of  its  limitations. 

"  In  ancient  times  it  was  often  clearly  understood  that  the  right 
which  the  state  has  to  its  territory  is  in  no  way  like  that  which  the 
individual  has  to  his  soil  and  ground.  From  the  first  century  after 
Christ  we  have  the  testimony  of  Dion  Chrysostom,  of  Prusa,  who 
says  in  his  oration  XXXI : 

" '  The  territory  belongs  to  the  state,  but  nevertheless  each  indi- 
vidual is  owner  of  his  own  property.' 

"  That  Grotius  savs  the  same  thing  has  already  been  referred  to  on 
page  7  of  this  treatise.    At  any  rate,  this  difference  between  the  con- 
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cept  of  public  and  of  private  right  was  in  reality  almost  entirely 
obliterated  in  the  ancient  German  Empire — for  one  reason,  in  conse- 
quence of  the  reception  of  Boman  law,  but  particularly  on  account 
of  the  relation  between  the  reigning  German  princes  and  their  terri- 
tory, which  was  not  at  all  different,  or,  at  any  rate,  only  very  slightly 
different,  from  that  of  the  private  landowner  to  his  ground  and  soil. 
As  was  shown  in  the  historical  part  of  this  treatise,  the  difference 
between  ownership  and  sovereignty,  between  dominiun  and  imperium, 
has  but  gradually  developed  again,  and  has  shown  the  necessity  of  a 
separate  treatment  of  both  of  these  real  concepts,  differing  in  many 
points. 

"  At  present  many  authorities  wish  to  deprive  territorial  sovereignty 
entirely  of  its  real  character  and  endeavour  to  assimi  to  it  a  legal 
character  manifested  solely  in  dominion  over  a  limited  space  of  terri- 
tory, but  not  identical  with  such  dominion.  Georg  Meyor,  in  par- 
ticular, has  expressed  himself  along  those  lines.  He  has  the  following 
to  say  in  paragraph  74  of  his  '  Lehrbuch  d^s  Deutschen  Staatsrechts ' : 

" '  Territory  is  not  an  object  of  national  sovereignty.  It  merely 
determines  the  extent,  with  respect  to  space,  of  national  sovereignty. 
So-called  territorial  sovereignty  does  not  imply  certain  defined  mate- 
rial rights  of  authority.  It  implies  only  the  right  of  the  state  to 
exercise  sovereign  rights  in  general  within  a  territory.' 

"  Fricker  had  said  the  same  thing  even  earlier  in  the  treatise  re- 
ferred to  on  page  4.  Jellinek,  too,  is  of  the  same  opinion.  The 
majority  of  writers  on  international  law  disagree  with  this  opinion. 
Seydel  emphasises  it  in  his  *  Bayerischen  Staatsrecht '  that 

" '  The  territory  is  under  the  national  sovereignty  and  is  the  ob- 
ject of  national  sovereignty  just  as  things  are  the  object  of  owner- 
ship.' 
364  "  Greber  expressed  a  similar  opinion,  four  years  earlier : 

" '  The  national  territorj^  is  the  "  real "  object  of  national 
sovereignty.  The  fact  that  the  territory  belongs  to  a  state  as  the 
entitled  owner  ("  subject ")  is  therefore  the  essence  of  a  strictly  con- 
stitutional law,  real  right.' " 

There  has  been  another  alteration  in  the  translation  in  the  hands 
of  the  Tribunal.  The  word  "  international "  was  found  to  be  erro- 
neous and  the  word  "  constitutional "  the  proper  word  to  insert  in 
its  place. 

"  Laband  gives  us  the  clearest  and  most  thorough  definition  of  the 
idea  of  sovereignty :  " 

I  ask  the  particular  attention  of  the  Tribunal  to  the  following 
statement  of  Laband's  views.  He  is,  I  believe,  a  contemporary  Ger- 
man publicist*  held  in  the  very  highest  estimation  in  the  world  of 
international  letters. 

"  The  territory  of  a  state  constitutes  the  extent  of  power  with  re- 
spect to  space,  within  which  the  state  exercises  the  rights  of  sov- 
ereignty necessarily  belonging  to  it,  in  order  that  it  may  fulfil  its 
missions.  These  nghts  of  sovereignty  are  divided  into  rights  with 
respect  to  the  subjects  (of  the  state)  and  rights  with  respect  to  the 
territory ;  the  latter  constitute  territorial  sovereignty,  which  is  thus 
seen  to  be  constitutional-law  real  right." 
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The  word  '^  international "  has  again  been  changed  to  ^^  constitu- 
tional "  in  this  revised  translation.    Now,  the  next  paragraph : — 

"  This  constitutional-law  right  of  sovereignty  with  respect  to  the 
territory  has  two  aspects,  according  to  Laband,  corresponding  to  the 
private-law  right  of  dominion  over  territory,  or  ownership,  namely,  a 
positive  aspect,  which  consists 

" '  In  the  unlimited  authority  of  the  state  to  make  use  of  ttie  ter- 
ritory for  state  purposes,  to  have  full  control  over  it,' 
"  and  a  negative  aspect 

"  '  which  consists  in  the  exclusion  of  every  other  coordinate  national 
authority  from  the  same  territory.' 

"  That  sovereignty,  as  thus  denned,  is  also  construed  as  a  real  right 
in  the  practice  of  states  is  evident  from  the  pledging  (analagously 
to  private  law)  of  parts  of  territories  to  foreign  states,  as  repeatedly 
occurs  in  the  legal  life  of  states;  for  example,  Corsica  to  France  in 
1768  and  Wismar  to  Mecklenberg  in  1803. 

"With  the  knowledge  of  the  nature  of  sovereignty  that  of  state 
servitude  is  acquired,  which  presents  itself  as  a  permanent  limitation 
of  territorial  sovereignty,  acquired  by  a  contract  either  express  or 
tacit.  Nothing  else,  that  many  include  under  this  term,  belongs 
here;  further  mvestigation  proves  these  to  be  either  obligatory  con- 
tracts, or  as  in  the  so-called  natural  servitudes,  limitations  of  sover- 
eignty depending  upon  the  nature  of  the  thing.  The  practical  aim 
in  the  creation  of  a  state  servitude  is  different  in  every  case ;  a  definite 
law  can  not  be  laid  down." 

Now,  if  the  Tribunal  please,  I  have  reached  a  point  where  it  is 
necessary  to  examine  in  detail  the  works  of  the  publicists  of  the 
world,  not  only  for  such  views  as  may  be  found  therein  concerning 
the  propriety  of  the  conceptions  of  international  law  in  relation  to 
international  servitudes,  but  also  for  the  purpose  of  bringing  them 
to  the  bar  as  witnesses  of  what  the  practice  is  and  has  been  in  re- 
spect to  the  doctrine  of  international  servitudes  in  the  practical  con- 
duct of  nations — after  completing  that  task  I  will  have  done  with 
the  general  aspect  of  international  servitudes.  But,  I  must  warn 
the  Tribunal  that  it  will  take  a  very  considerable  time  to  finish  the 
reading  of  these  authorities,  which  in  view  of  the  importance  to  the 
United  States  of  establishing  the  correct  doctrine  on  the  subject,  I 
feel  compelled  to  bring  very  fully  to  the  attention  of  the  Tribunal. 
I  have  heretofore  epitomized  the  discussion  of  Claiiss  in  tracing  the 
growth  of  the  conception  of  servitudes.  Some  of  the  valuable  au- 
thorities referred  to  by  him  were  not  accessible  to  us  at  the  time  our 
writen  Argument  was  prepared  and  are  not  yet  accessible,  but  in 
Clauss's  work  are  found  quotations  from  some  of  them  which  are  of 
an  illuminating  character,  and  I  shall  recur  to  Clauss  from  time  to 
time  for  the  benefit  of  those  quotations.  It  would  be  much  more 
satisfactory  if  we  had  tlie  books  here  containing  the  writings  of  the 
authors  quoted,  but  they  were  not  accessible  in  the  United  States 
when  the  written  Argument  of  the  United  States  was  prepared,  and 
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in  the  limited  time  we  have  been  at  The  Hague  we  have  not  had  the 
opportunity  of  procuring  them. 

Wolff,  who  may  be  considered,  I  imagine,  as  a  very  safe  au- 
366  thority  on  international  law,  has  this  to  say  on  the  subject 
of  servitudes,  and  I  want  to  emphasise  the  passage  to  be  read 
from  his  writings.  But  I  must  say,  preliminary  to  any  reading,  that 
I  am  taking  up  these  authors  by  States,  taking  Germany  first,  then 
those  of  the  various  States  of  Europe,  including  France,  Spain,  Italy, 
Switzerland,  Russia,  and  Belgium,  then  passing  to  the  American  con- 
tinent and  taking  up  the  South  American  author,  Calvo,  and  then 
taking  up  the  writers  in  Great  Britain  and  finishing  with  those  to 
be  accredited  to  the  United  States.  Commencing  with  Germany,  I 
read,  from  marginal  p.  199  of  Clauss,  a  quotation  from  Wolff.  This 
quotation  deals  with  one  aspect  and  a  practical  aspect  of  international 
servitudes  which  has  direct  bearing  on  the  important  question  in 
controversy  before  this  Tribunal : — 

"As  regards  the  jurisdiction  of  the  state  over  delinquent  foreigners 
entitled  to  exercise  a  servitude,  Wolff  expresses  himself  as  follows: — 

" '  For  the  exercise  of  his  right  is  absolutely  independent  of  the 
will  of  the  soverei^  of  the  territory,  he  not  being  subject  to  the 
laws  of  the  land  with  regard  to  acts  connected  with  the  exercise  of 
his  right;  but  as  to  other  acts  he  can  not  be  regarded  otherwise  than 
as  a  foreigner  residing  in  foreign  territory,  for  the  law  of  his  country 
does  not  applv  to  these  acts  and  he  is  subject  with  regard  to  them 
to  the  laws  or  the  land,  and  if  he  commits  an  offence  in  accordance 
with  the  laws  of  the  land  he  is  punishable,  and  if  a  controversy  arises 
between  him  and  the  citizens  it  must  be  decided  by  the  local  judge 
in  accordance  with  the  laws  of  the  place,  and  the  same  obligation 
with  respect  to  doing  or  not  doing  holds  him  that  holds  other  for- 
eigners. 

Wolff  here  states  the  position  of  the  United  States  with  reference 
to  the  effect  of  a  servitude  on  sovereignty.  With  regard  to  the  exer- 
cise of  the  servitude  right,  that  is  to  be,  in  so  far  as  may  be  necessary 
for  its  complete  enjoyment,  exercised  absolutely  free  from  the  con- 
trol or  jurisdiction  of  the  servient  State;  but,  with  respect  to  the 
laws  of  the  servient  State  generally,  which  do  not  trench  upon  or 
materially  interfere  with  the  exercise  of  the  servitude  right,  the 
nationals  of  the  dominant  State,  the  State  possessing  the  servitude 
right,  are  subject  to  such  laws  of  the  servient  State,  and  must  comply 
with  and  be  bound  by  them ;  but,  in  all  things  necessary  to  the  exer- 
cise of  their  right,  they  are  absolutely  independent  of  the  will  of  the 
sovereign  of  the  territory.  It  necessarily  follows  that  it  is  beyond 
the  power  of  the  servient  State  to  make  any  law  which  impedes,  or 
obstructs,  or  limits,  or  impairs  in  any  way  the  exercise  by  the 
nationals  of  the  dominant  State,  of  the  servitude  right  which  has 
been  conferred  on  them* 
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I  next  call  the  attention  of  the  Tribunal  to  Oonner^s  statement 
concerning  servitudes,  which  will  be  found  at  marginal  p.  94  of 
Clauss's  work.  I  shall  not  read  it  again  in  full,  because  I  hare 
already  done  that.  I  said  p.  94 ;  I  am  reading  from  this  translation 
just  above  marginal  p.  101.  Upon  the  question  of  the  character  in 
which  the  servitude  right  is  exercised  and  of  the  power  of  the  servient 
State  to  interfere  with  that  exercise,  Gonner  says,  in  the  second  para- 
graph of  this  quotation  found  in  Clauss : — 

"  State  servitude  includes  as  a  right  the  privilege  to  free  and  un- 
hampered exercise  of  the  latter.  Therefore  the  dominant  party  can 
not  be  impeded  in  its  exercise  neither  by  the  servient  state  nor  by  its 
subjects;  moreover,  the  dominant  party  possesses,  through  his  right 
to  carry  out  the  purpose  of  the  servitude,  also  the  right  to  use  all 
measures  which  are  absolutely  necessary  to  attain  this  purpose.  Thus 
every  indirect  interference  even  is  illegal  as  well  as  each  limitation 
or  aggi'avation  on  the  part  of  the  servient  party,  e.  g,^  by  demand  of 
unjust  taxes." 

I  now  invite  the  attention  of  the  Tribunal  to  George  Frederick  de 
Martens's  work.  A  translation  of  the  particular  parts  of  this  work 
which  I  shall  read  will  be  passed  up  to  the  Tribunal.  De  Martens 
lived  from  1756  to  1821.  His  "  Principles  of  the  Law  of  Modem 
Europe,"  from  which  this  translation  is  taken,  was  edited  by  Verge 
in  18G4  and  printed  in  French.  The  extract  from  De  Martens's  work 
is  not  very  long,  and  I  will  read  it  all : — 

"  In  addition  to  the  reciprocal  rights  which  treaties  or  custom  have 
established  between  nations,  concerning  objects  relating  to  their 
interior  government,  there  are  cases  in  which  a  nation  acquires 
unilaterally,  a  perfect  right  within  the  territory  of  another,  by  virtue 
of  which  the  latter  obligates  itself  to  do,  to  tolerate,  or  to  refrain 
from  doing,  for  the  advantage  of  the  other  state,  that  which  it  would 
not  naturally  be  bound  to  do,  and  which  it  can  not  ask  in  return. 
This  is  what  is  understood  by  the  particular  or  special  servitudes 
of  public  international  law.  There  are  few  branches  of  Government 
in  which  such  servitudes  may  not  be,  or  have  not  been,  introduced, 
and  in  as  far  as  they  have  not  for  their  object  an  essential  right  oi 
government,  or  at  the  least  only  extend  to  ceitain  parts  or  particular 
districts,  without  affecting  the  entire  territory,  they  are  still  com- 
patible with  the  sovereignty  and  independence  of  the  state  subjected 

to  them.  But  as  soon  as  they  tend  to  place  an  essential  right 
350      of  government  in  the  hands  of  a  state,  or  at  least  to  subject  its 

exercise  to  its  whim  or  pleasure,  the  state  affected  by  such 
servitude  may  no  longer  be  consiaered  as  really  independent,  although 
it  may  be  flattered  by  the  specious  name  of  sovereignty." 

Judge  Gray:  Does  that  enumeration  in  the  first  sentence  that  you 
read  include  obligations  as  distinguished  from  servitudes?  The  pas- 
sage is: — 

"  There  are  cases  in  which  a  nation  acquires  unilaterallv,*a  perfect 
right  within  the  territory  of  another,  by  virtue  of  whicfe  the  latter 
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obligates  itsdf  to  do,  to  tolerate,  or  to  refrain  from  doing,  for  the 
advantage  of  the  other  state." 

Mr.  Turner:  The  author  does  not  mean  by  the  word  obligates  to 
describe  an  obligation  in  the  sense  of  the  civil  law,  as  contra-distin- 
guished from  a  real  right.  He  is  speaking  about  obligation  in  a 
broader  sense,  an  obligation  to  consider  the  servitude  right  as  bmd- 
ing  on  the  State,  so  that  it  would  be  compelled  to  refrain  from  doing 
that  which  it  otherwise  would  have  the  right  to  do  within  its  terri- 
tory. Evidently  the  author  means  that,  because  he  concludes  by 
saying: — 

"  This  is  what  is  understood  by  the  particular  or  special  servitudes 
of  public  international  law." 

Since  a  servitude  is  a  real  right  as  distinguished  from  an  obliga- 
tion, it  is  quite  evident  that  the  author  was  not  using  the  term  "  obli- 
gates "  here  in  the  civil  law  sense. 

Judge  Gray:  Apparently  he  was  not,  because  he  uses  the  term 
"obligates"  to  characterise  all  the  acts  that  the  State  is  to  do,  to 
tolerate,  or  to  refrain  from  doing — non  faciendo.  It  does  not  include 
any  civil  law  servitudes? 

Mr.  Turner  :  The  author  was  dealing  in  the  terms  of  the  civil  law, 
giving  the  phraseology  which  was  employed  in  the  civil  law,  to  indi- 
cate limitations  on  the  sovereignty  of  the  servient  State  consequent 
upon  and  flowing  from  the  establishment  of  international  servitudes. 
He  says  that  the  State  must  refrain  from  doing,  or  permit  the  doing 
of  something  within  its  territories,  and  it  is  that  attribute  of  the 
pro'dium  serviens  which  gives  the  right  its  real  character. 

Judge  Gray:  I  think  I  understand  your  contention,  in  so  far  as 
this  author  supports  it,  to  be  that  there  has  grown  up  in  international 
law  a  right  or  a  legal  relation  which  is  conveniently  called  an  inter- 
national servitude  by  analogy  to  the  civil  law  servitude,  although  not 
perfectly  analogous.  It  is  sui  generis.  It  is  a  limitation  of  a  sover- 
eignty in  its  own  territory,  not  for  the  benefit  of  another  prasdium. 
but  of  another  sovereignty.  That  is  the  doctrine,  as  I  understand  it, 
that  you  put  forward  ? 

Mr.  Turner  :  That  is  the  doctrine  that  I  shall  endeavour  to  estab- 
lish. I  have  read  these  words  of  De  Martens  for  two  purposes :  first, 
for  the  purpose  of  showing  that,  at  as  early  a  day  even  as  he  wrote, 
this  conception  of  servitudes  had  been  incorporated  into  the  law  of 
nations,  and  second,  for  the  purpose  of  pointing  the  Tribunal  to  the 
effect,  as  stated  by  De  Martens,  of  the  doctrine  in  international  law, 
namely,  that  thereby  a  servient  State  obligates  itself  to  do,  to  tolerate, 
or  to  refrain  from  doing  for  the  advantage  of  another  State  that 
which  it  would  otherwise  have  the  right  to  do  or  refrain  from 
doing;  thus  showing  that  the  impairment  of  the  sovereignty  of  the 
servient  State  by  the  grant  of  the  servitude  had  become  a  recogmaed 
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feature  of  servitudes  in  the  public  law  of  nations  in  De  Martens'  day. 
The  remark  of  De  Martens  that  the  essential  rights  of  government 
must  not  be  impaired  refers  to  the  extent  to  which  the  servitude  right 
n^&y  go  in  impairing  the  general  sovereignty  of  States.  It  cannot 
go  to  the  extent  of  eliminating  wholly  the  sovereignty  of  a  particular 
State  over  its  territories  or  of  elminating  some  one  particular  in 
whole.  The  State  must  be  left  at  least  a  modicum  of  sovereignty; 
but  when  the  dominant  State  supersedes  by  its  own  authority  the 
entire  authority  of  the  servient  State,  there  is  no  longer  any  sover- 
eignty left,  and  can  be  no  servitude.  There  is  a  condition  of  depend- 
ence.   That  is  what  the  author  is  talking  about  there. 

I  now  pass  on  to  Kluber.  The  translation  from  Kliiber  is  not  very 
long,  and  I  will  trouble  the  Court  by  reading  all  of  it.  It  sustains 
most  of  the  propositions  laid  down  by  me  in  connection  with 
367  the  doctrine  of  servitudes  and  particularly  the  following  propo- 
sitions :  first,  that  the  institution  of  servitudes  is  a  recognised 
institution  in  international  law;  second,  that  it  creates  a  real  right; 
third,  that  the  elements  constituting  it  are  a  compact,  in  the  way  of 
treaty  or  otherwise,  between  nations,  in  favour  of  one  nation,  giving 
that  nation  the  right  to  resort  to  the  territory  of  the  other  nation  for 
the  purpose  of  the  exercise  of  some  right.  Kluber  says,  in  his  "  Law 
of  Nations  of  Modern  Europe,"  a  translation  of  which  we  have 
handed  to  the  Tribunal,  commencing  at  section  187: — 

"  Every  independent  state  possesses  the  right  to  burden  its  territory 
with  public  servitvdes  in  favour  of  other  states.  We  call  the  public 
servitude  a  right  founded  upon  a  special  title  which  restrains,  in 
favour  of  a  state  or  a  system  of  confederated  states,  the  liberty  of 
another  state  or  system  of  confederated  states,  without,  however, 
affecting  the  sovereignty  of  the  latter.  The  servitude  is  active  for 
the  state  to  which  it  is  aue,  passive  with  regard  to  the  one  subjected 
to  it.  European  states  may  have  servitudes  as  well  in  European 
states  as  in  states  in  other  parts  of  the  world,  and  these  latter  may 
have  servitudes  as  well  as  European  states.  We  do  not  lack  examples 
of  old  or  newlv  created  public  servitudes. 

"  Sec.  138.  (1)  In  order  that  a  right  maj  be  termed  a  public  servi- 
tude it  is  necessary  that  the  two  contracting  parties  be  independent 
states. 

"(2)  It  is  likewise  essential  that  the  state  to  which  the  right  be- 
longs shall  be,  as  to  its  exercise,  independent  of  the  state  buraened 
with  the  servitude. 

"  (3^  Every  public  servitude  is  real  on  one  side  as  well  as  the  other. 

"(4)  Servitudes  may  have  for  their  object  not  only  the  rights  of 
sovereignty,  but  also  the  rights  provided  by  the  civil  laws,  provided 
that  the  servitude  accords  at  the  same  time  sovereignty  for  the  exer- 
cise of  these  same  rights.  On  the  contrary,  private  rights  subject  to 
the  sovereignty  of  the  country  which  might  belong  to  a  foreign  sov- 
ereign, or  to  the  financial  administration  of  a  foreign  state;  for 
example,  real  estate,  rentals,  rights  of  pasturage,  etc,  never  constitute 
public  servitudes." 
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There  are  many  examples,  of  course,  of  the  ownership  by  one  State 
of  real  property  in  another  State,  which  is  held  by  virtue  of  the 
laws  of  the  particular  State  in  which  the  property  is  situated,  such 
as  real  property  upon  which  the  residences  of  Ambassadors  are 
situated,  and  other  like  examples  of  ownership.  There  are  a  num- 
ber of  examples  of  other  forms  of  private  ownership  of  property, 
held  in  one  State  by  another  State,  given  by  the  authors.  Those  are 
the  holdings  which  Kliiber  says  do  not  constitute  examples  of  public 
servitudes. 

"(5)  The  rights,  even  royal  privileges  and  immunities,  which  are 
granted  by  internal  public  law  to  certain  subjects  or  certain  classes 
of  subjects,  can  no  longer  be  considered  as  passive  servitudes  of  the 
state." 

The  learned  author  is  here  excluding  the  famous  case  of  the  Princes 
Thum-Taxis,  who  exercised  for  so  long  a  period  the  postal  right 
within  the  German  States,  which  right  a  number  of  German  authors 
have  classified  as  a  servitude,  but  which,  of  course,  within  the  con- 
ception of  servitudes  as  it  exists  to-day,  would  not  constitute  a  servi- 
tude, for  the  reason  that  the  Princes  Thum-Taxis  are  not  Sover- 
eigns. The  Princes  of  Thurn-Taxis  were  not  Sovereigns,  and  there- 
fore the  exercise  by  them  of  the  postal  privilege  was  manifestly,  as 
Kliiber  says,  not  a  servitude.  The  present  day  conception  of  servi- 
tudes excludes  rights  of  that  kind  belonging  to  any  individual  or  any 
corporate  entity  which  does  not  enjoy  sovereignty. 

The  President:  Please,  Sir,  have  you  Kliiber's  original  book 
here? 

Mr.  Turner:  We  have  Kliiber;  yes.  We  will  be  very  glad  to 
furnish  it. 

The  President  :  In  the  German  or  in  the  French  edition ! 

Mr.  Turner  :  Which  is  it.  Dr.  Scott  ? 

Mr.  Scott:  The  French. 

The  President:  I  am  very  much  obliged. 

Mr.  Turner  :  Do  you  wish  to  compare  it  as  I  read  ? 

The  President  :  Yes ;  afterwards. 

Mr.  Turner:  I  read  now  from  section  139.  I  have  been  reading 
from  sections  137  and  138. 

"  Sec.  139.  (6)  A  servitude  can  only  be  founded  upon  a  special 
title.    Hence  the  rule  or  the  presumption  is  always  in  favor  of  the 
government  of  the  country." 

358  Now,  I  will  say  a  word  about  the  special  title  referred  to 

here  by  Kliiber. 
Undoubtedly  the  question  whether  a  servitude  right  is  created  by 
a  particular  treaty  provision  is  to  be  determined,  as  insisted  upon  by 
learned  counsel  for  Great  Britain,  by  the  rule  of  strict  construction. 
You  must  find  the  particular,  essential,  and  necessary  qualities  and 
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attributes  in  a  particular  right  created  by  treaty  according  to  the 
rule  of  strict  construction,  in  order  to  found  a  servitude  upon  it;  but 
that  does  not  mean,  as  the  United  States  insists,  and  as  I  think  we 
shall  show,  that  you  are  required  to  bring  in  a  treaty  which  declares 
either  that  there  was  an  intention  between  the  parties  to  create  a 
servitude  or  that  there  was  an  intention  in  any  way  to  limit  sover- 
eignty, because  those  are  admissions  which  States  generally  avoid  in 
'  treaties,  rather  than  ex  industria  to  include  them  in  treaties.  You 
must  find,  according  to  the  rule  of  strict  construction  it  is  true,  the 
existence  of  the  qualities  and  attributes  which  constitute  the  servitude, 
and  then  you  have  the  servitude.  You  need  not  find,  and  you  prob- 
ably never  will  find  in  any  treaty  that  was  ever  entered  into  between 
two  nations  that  is  considered  as  having  created  a  servitude,  any 
statement  either  that  the  right  was  a  servitude  or  that  it  was  intended 
to  limit  the  sovereignty  of  the  servient  nation.  I  imagine  you  will  not 
find  that  in  one  of  them. 

You  may  take  the  French  treaty  right,  for  instance,  which  the  two 
nations  have  themselves  always  treated  as  a  servitude.  The  Tribunal 
will  find  that  some  twenty  odd  authors,  from  whom  I  shall  read,  have 
expressly  referred  to  the  French  treaty  right  as  an  example  of  an 
economic  servitude.  How  was  that  created  ?  By  the  simple  words  in 
the  treaty  of  1713,  "  The  fishermen,  the  subjects  of  France,  shall  be 
allowed  to  take  fish  on  the  coasts  of  Newfoundland."  Those  are  the 
words  from  which  this  servitude  right  has  been  deduced  in  favour  of 
the  French,  and  it  has  been  recognised  and  declared  to  be  a  servitude 
by  every  writer  who  has  considered  the  subject. 

Still,  there  is  room  in  some  cases  for  the  application  of  the  rule  of 
strict  construction  in  determining  whether  there  is  a  servitude  right 
or  not.  Heilborn,  in  discussing  servitudes,  takes  up  the  right  of 
Prussia  in  connection  with  the  building  and  operation  of  a  railroad 
in  Saxony,  and  considers  whether  it  is  or  is  not  a  servitude.  He  dis- 
cusses a  number  of  very  complicated  provisions  in  the  treaty  between 
Prussia  and  Saxony,  for  the  purpose  of  determining  whether  the 
treaty  creates  a  servitude,  and  reaches  the  conclusion  that  it  does  not. 

In  cases  of  that  kind,  of  very  complicated  relations  between  States, 
where  there  are  stipulations  back  and  forth,  which  might  leave  it  in 
doubt  as  to  whether  it  was  intended  that  the  dominant  State  should 
exercise  a  servitude  right  or  a  mere  obligatoiy  right  in  the  servient 
State,  undoubtedly  the  rule  of  strict  construction  comes  into  play; 
and  on  a  balancing  of  all  these  doubtful  provisions,  if  it  were  found 
that  the  matter  might  fall  upon  one  side  or  the  other,  then  under  the 
rule  of  strict  construction  it  ought  to  fall  upon  the  side  of  the  State 
which  is  burdened.  That  is  the  extent  to  which  this  rule  of  construc- 
tion can  be  applied  in  determining  whether  the  parties  to  the  treaty 
did  or  did  not  intend  to  create  a  servitude. 
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I  call  attention  to  this,  and  I  shall  call  attention  to  similar  passages 
in  other  writers  as  I  go  along,  because  the  British  Case  and  the 
British  Argument  have  treated  this  right  of  the  United  States, 
created  by  the  Treaty  of  1818,  as  a  mere  concession  to  individual  citi- 
zens of  the  United  States,  rather  than  as  a  right  held  by  the  United 
States  in  its  sovereign  capacity  for  the  benefit  of  its  citizens,  which 
is  the  particular  status  that  the  treaty  in  fact  creates : — 

"  The  extreme  extent  of  these  servitudes  is  indicated  by  the  mutual 
respect  which  nations  owe  to  their  independence;  they  can 
360  never  have  the  effect  of  rendering  a  nation  entirely  dependent 
upon  another.  At  least,  in  restraining  the  free  exercise  of 
sovereign  rights  they  should  allow  the  nation  to  exist  as  a  semi- 
sovereign  nation.  This  is  the  most  difficult  problem  of  theory,  a 
problem  which  practice  will  not  often  be  called  upon  to  solve." 

We  have  had  an  example  of  the  working  out  of  this  problem  in 
modern  times  in  the  matter  of  the  relations  of  the  Empire  of  Austro- 
Hungary  to  Bosnia  and  Herzegovina,  in  virtue  of  which  the  Empire  of 
Austria  exercised  supervisory  power  over  those  smaller  States.  That 
relation  had  almost  uniformly  been  treated  by  the  publicists  as  con- 
stituting a  servitude,  but  it  has  finally  been  determined  by  the  Empire 
of  Austria  that  the  relation  was  one  of  direct  sovereignty  over  the  ter- 
ritories of  those  States,  a  sovereignty  which  the  Empire  of  Austria 
has  now  assumed  to  itself  in  fact  as  well  as  in  name. 

Now,  reading  further  from  Heffter,  in  the  next  to  the  laet  para- 
graph : — 

"  Treaties  creating  international  servitudes  are  interpreted  accord- 
ing to  the  clear  and  strict  sense  of  the  terms  employed.  It  is  not 
permitted  to  draw  from  the  concession  of  the  right  of  sovereignty 
a  deduction  in  favor  of  another  right ;  in  case  of  doubt,  it  is  only  the 
least  degree  of  right  which  is  to  be  admitted.  Immemorial  usage  is 
established  by  constant,  uniform  exercise,  conformably  to  the  maxim 
tantum  jyt'cescripturn  qvantmn  posHessnm.  In  case  of  doubt,  the  bur- 
dened state  should  not  be  inconvenienced  in  any  manner  in  the  coex- 
ercise  of  the  right  granted,  unless  the  latter  be  entirely  exclusive  or 
of  a  nature  only  to  be  exercised  by  one  state  or  the  other  state  has 
renounced  the  coenjoyment. 

This  last  statement  touches  one  of  the  great  controversies  between 
Great  Britain  and  France,  the  controversy  over  the  co-exercise  by  the 
subjects  of  Great  Britain  of  the  fishery  right  on  the  French  coasts 
under  the  French  treaty,  F"rance  insisting  that  the  terms  of  the  sev- 
eral conventions  under  which  her  subjects  were  exercising  the  fishery 
right  were  exclusive,  and  Great  Britain  insisting  upon  this  principle 
of  strict  construction,  that  the  grant  of  a  right  by  one  nation  to 
another  nation  to  exercise  certain  privileges  within  its  territories 
could  not,  unless  it  expressly  carried  such  an  implication,  be  con- 
strued as  preventing  the  exercise  of  a  concurrent  right  upon  the 
part  of  the  servient  nation. 
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That  is  the  sense  of  one  of  the  extracts  from  a  foreign  writer  upon 
this  subject  of  strict  construction,  read  by  learned  counsel  for  Great 
Britain  the  other  day,  in  which  extract  there  was  a  statement,  some- 
what confused,  I  imagine,  in  the  translation,  and  which  probably 
would  not  have  been  at  all  misleading  in  the  original,  concerning 
the  effect  of  the  grant  of  a  servitude  in  impairing  the  sovereign  right 
of  the  State  granting  it — meaning  the  impairment  of  the  sovereign 
right  to  a  co-exercise  of  the  same  faculty  as  that  granted,  unless  there 
were  express  words  in  the  treaty,  or  a  necessary  implication,  evi- 
dencing an  intention  that  the  right  was  to  be  exercised  exclusively 
and  not  concurrently. 

Lastly,  in  this  translation  I  am  reading  from  Heffter; — 

"  The  exercise  of  a  soverei^  right  within  foreign  territory  can 
only  be  effected  in  the  least  injurious  manner  or  the  most  convenient 
to  the  burdened  state.  The  concession  of  a  right  contrary  to  an  exist- 
ing established  right  is  null. 

''  Every  servitude  is  regarded  as  a  real  permanent  right,  both  in 
relation  to  the  burdened  state  as  well  as  to  the  state  to  which  it  has 
been  ceded.  It  passes  actively  and  passively  to  the  successors  and 
heirs  of  the  sovereign  power." 

I  call  the  attention  of  the  Tribunal  to  the  two  additional  para- 
graphs at  the  end  of  the  translation : — 

"  Section  64,  page  154. — The  state  and  the  sovereign  can  in  addi- 
tion acquire  or  possess  property  by  special  title  either  within  the  coun- 
try or  in  foreign  parts:  In  this  later  case  this  property  is  subjected  to 
the  foreign  laws  and  jurisdiction  unless  it  has  acquired  the  nature  of 
state  servitudes." 

That  is,  if  it  has  acquired  the  nature  of  a  State  servitude,  then 
naturally  it  is  not  subject  to  the  laws  of  the  servient  jurisdiction. 
Section  67  brings  out  the  same  idea,  in  the  same  way : — 

"  Section  67^  page  158, — Exterritoriality,  public  servitudes  consti- 
tute exceptions  to  the  exclusive  principle  of  territorial  sovereignty 
(sees.  42,  43,  supra). ^^ 

I  will  next  read  from  H.  B.  Oppenheim,  a  German  publicist,  who 
lived  from  1819  to  1880,  from  whose  work,  "  System  des  Volker- 
rechts,"  published  in  1845,  are  taken  the  translations  I  shall  read. 
This  translation,  I  believe,  is  from  the  original  German,  and  the  work 
in  the  original,  will  be  handed  to  the  Tribunal.  I  shall 
361  read  only  parts  of  the  discussion  by  Oppenheim,  because  a 
great  deal  of  what  this  writer  and  many  of  these  writers  have 
said  on  the  subject  of  servitudes,  deals  with  examples  of  servitudes, 
and  I  shall  reserve  reading  on  that  subject  until  I  come  to  an  author 
who  has  collected  in  his  work  the  practice  of  nations  on  the  subject 
for  the  last  300  years.  In  connection  with  the  writings  of  that 
author  I  will  call  the  attention  of  the  Tribunal  to  an  enumeration 
of  the  prominent  historical  servitudes,  and  will  refrain  from  reading 
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passages  on  that  subject  contained  in  the  other  works  from  which  I 
shall  read  to  the  Tribunal. 

I  read  now  from  Oppenheim : — 

"Sec.  9.  Just  as  private  ownership  of  immovables  may  be  re- 
stricted by  ordinary  servitudes,  so  ma^  the  rights  of  a  nation  to  its 
own  territory  be  restricted  by  international  servitudes." 

Then  I  proceed  to  the  second  paragraph : — 

"  The  rules  and  logic  of  the  civil  law  must  be  applied  to  the  doc- 
trine of  international  servitudes  and  to  the  more  general  principles 
governing  its  application:  therefore,  although  these  servitudes  would 
not  be  divided  into  rural  and  urban,  etc.,  still  the  rules  regarding 
the  relation  between  the  dominant  and  servient  owner  should  be 
observed.  All  international  servitudes  are  predial  (real),  it  being 
impossible  to  imagine  personal  international  servitudes." 

Next  follows  a  passage  which  I  think  it  very  well  worth  while  to 
call  to  the  attention  of  the  Tribunal,  in  view  of  the  Argument  of 
learned  counsel  the  other  day,  as  to  the  effect  of  the  treaties  between 
Great  Britain  and  the  United  States  in  the  latter  part  of  the  eight- 
eenth century,  shortly  after  the  establishment  of  the  independence  of 
the  United  States — the  treaties  establishing  mutual  rights  of  citi- 
zens or  subjects  in  each  others  territories — ^treaties  to  which  our  at- 
tention has  been  challenged,  and  it  has  been  asked  that  we  point  out 
the  distinction  between  the  rights  to  be  exercised  under  those  treaties 
and  the  rights  which  the  United  States  is  exercising  in  the  coastal 
waters  under  the  treaty  of  1818.  The  distinction  is  clearly  pointed 
out  by  Oppenheim  in  what  I  shall  next  read : — 

"  Privileges,  for  instance^  even  the  exceptional  extraterritoriality 
of  the  possessions  of  a  foreim  ruler,  customs  exemptions  in  general, 
or  even  mutually  stipulated  freedom  of  emigration,  are  not  servitudes 
for  the  very  reason  that  a  servitude  implies  more  than  a  mere  exemp- 
tion (liberation  from  certain  burdens),  but,  as  a  continuous  or  dis- 
continuous servitude,  presupposes  a  certain  action  on  one  side. 
Moreover,  modem  pubRc  law  does  not  admit  any  other  restrictions 
of  the  national  domain  than  certain  servitudes.  For  instance,  no 
national  loan  can  any  longer  be  secured  by  pledging  certain  parts 
or  provinces  of  the  nation,  but  only  by  a  private  law  mortgage  on 
certain  government  property.  In  the  Middle  Ages  this  was  different, 
of  course,  sovereignty  being  still  considered  then  as  private  owner- 
ship on  the  part  oi  certain  families,  and  the  inteffrity  of  the  state  not 
yet  being  one  of  the  fundamental  laws.  In  this  manner  many  a 
province  was  lost. 

"  Sec.  10.  International  servitudes  can  only  be  stipulated  between 
independent  nations,  or  with  semisovereign  nations  in  proportion  to 
their  freedom  of  action ;  and  they  can  only  relate  to  rights  of  terri- 
torial sovereignty,  jura  civitatis  realia  (real  rights  of  the  state) ;  also, 
only  by  virtue  of  a  special  title.  They  inhere  in  the  land  as  real 
rights  and  are  consequently  not  abolished  ipso  jure  by  a  change  of 
ownership.  They  terminate  through  violation  by  one  party  or  aboli- 
tion by  mutual  consent  of  the  treaty,  through  consolidation  (merger) 
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of  the  rights  of  ownership  of  the  two  contracting  parties,  by  expira- 
tion of  the  period,  disapi)earance  of  the  thing,  etc.  The  most  im- 
portant  international  servitudes  are  the  right  of  way  and  the  right 
of  marching  through  (servitus  via5,  actus,  etc.),  the  right  of  establish- 
ing a  garrison  in  a  foreign  country,  and  free  fluvial  navigation." 

Then  Oppenheim  goes  on  to  consider  the  question  of  these  natural 
servitudes,  which  other  authors  have  talked  about,  and  through 
which  it  would  not  be  profitable  for  any  purpose  of  this  Tribunal,  to 
follow  him. 

Judge  Gray:  In  the  middle  of  the  last  paragraph  on  that  page, 
Mr.  Turner,  will  you  read  and  make  what  comment  occurs  to  you  on 
this  sentence : — 

"  The  granting  of  fishery  and  hunting  rights  to  citizens  or  sub- 
jects of  foreign  nations  can  not  yet  warrant  a  tacit  presumption  of  an 
mtemational  servitude." 

Mr.  Turner:  My  paging  is  different  from  that  What  section 
is  it? 

Judge  Gray:  It  is  the  paragraph  immediately  following  where 
you  stopped  reading,  about  ten  lines  from  where  you  stopped  reading. 

Mr.  Turner  :  I  assume  that  the  author  was  there  speaking  of  the 

granting  of  fishing  and  hunting  rights  to  citizens  or  subjects 

862      in  their  character  as  individuals,  and  not  to  cases  where  an 

individual's  right  to  a  hunting  or  a  fishing  privilege  grows 

out  of  a  grant  to  his  nation,  to  be  exercised  in  the  national  interest, 

by  individual  citizens  or  subjects. 

Judge  Gray:  Yes. 

Mr.  Turner  :  Does  the  Tribunal  desire  that  I  should  proceed  fur- 
ther at  this  time? 

The  PREsmENT:  I  think  we  can  interrupt  now,  and  continue,  as 
usual,  at  2  o'clock  in  the  afternoon. 

[The  Tribunal,  at  12.3  o'clock  p.  m.,  took  a  recess  until  2  o'clock 
p.  m.] 

AFTERNOON   SESSION,   THURSDAY,   JUNE    28,    1910,    2   P.    M. 

Mr.  Turner  (resuming) :  The  writers  who  have  been  mentioned  in 
the  written  Argument  of  the  United  States  embrace,  it  is  believed, 
if  not  all,  at  least  substantially  all,  the  modern  writers  of  interna- 
tional reputation  who  have  considered  the  question  of  international 
servitudes,  and  it  will  be  necessary,  by  reason  of  the  double  purpose 
for  which  the^e  writers  are  to  be  brought  to  the  attention  of  the 
Tribunal  to  notice  all  of  them  at  more  or  less  length.  I  propose, 
however,  to  proceed  just  as  rapidly  as  I  can  in  that  work  in  order 
to  conserve  the  time  of  the  Tribunal. 

Continuing  my  examination  of  the  writings  of  German  publicists, 
I  now  refer  the  Tribunal  io  a  discussion  on  the  subject  of  servitudes 
by  Hartmann.    I  do  not  deem  it  necessary  to  read  all  that  this  learned 
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author  has  said  on  the  subject,  and  what  I  do  read  from  his  work  is 
designed  to  show  his  concurrence  in  three  of  the  propositions  which 
I  stated  to  the  Court  in  opening  this  discussion,  would  be  established 
by  an  examination  of  the  authorities ;  namely,  first,  the  acceptance  of 
the  institution  of  servitudes  in  international  law:  second,  that  the 
right  created  by  the  servitude  is  a  real  right ;  and  third,  that  it  is  an 
impairment  of  and  a  limitation  on  the  sovereignty  of  the  servient 
State. 

Reading  from  Hartmann,  at  the  commencement  of  the  translation 
furnished  to  the  Court : — 

"  If  the  territorial  sovereignty  of  a  state  is  so  permanently  limited 
for  the  benefit  of  another  state  that  the  international  personality  of 
the  limited  state  is  not  destroyed  there  arises  an  international  servi- 
tude, a  state  servitude  a  set^vitus  juris  gentium. 

"In  this  sense  we  can  consider  everything  which  the  states,  by 
means  of  the  natural  conditions  of  their  territory  or  by  means  of 
existing  intercourse  between  them,  must  tolerate  or  abstain  from 
doing,  for  example,  the  obligation  not  to  cut  off  the  natural  means 
of  communication,  not  to  interfere  with  the  natural  flow  of  waters 
from  one  state,  not  to  limit  the  intercourse  of  foreigners  unless  there 
be  special  ground  of  injury  to  other  states,  obligations  which  have 
been  well  called  servitiites  gentium  naturales.  These  are  a  conse- 
quence of  the  natural  rights  of  states  and  are  therefore  always  mutual. 
These  have  been  discussed  previously  (sec.  15).  In  a  narrow  sense 
we  understand  bv  state  servitudes  such  restrictions  of  the  above-men- 
tioned  kind  which,  for  the  most  part,  although  not  necessarily,  are 
unilateral,  by  which  a  state  for  the  benefit  of  another  state  assumes  a 
special  undertaking. 

"  Servitutes  vohintarim, — To  their  essence  belong  therefore : — 

"(a.)  Acceptance  by  means  of  a  special  legal  title.  This  is  gener- 
ally a  treaty.  It  may,  liowever,  rest  upon  immemorial  possession. 
Quasi  delivery  is  not  necessary  if  created  by  treaty. 

"(&.)  The  servitude  must  not  destroy  the  personality  of  the  servi- 
ent state ;  therefore  neither  the  totality  of  sovereign  rights  nor  essen- 
tial single  rights  of  sovereignty  should  be  conceded  to  the  dominant 
state.  Both  would  be  voluntary  subjection.  This  was  the  case  with 
the  union  of  Poland  with  Russia  of  October  10,  1793,  by  which 
Russia  reserved  the  direction  of  future  wars,  its  consent  to  all  future 
treaties  with  foreign  states,  and  the  free  entry  of  its  troops  upon 
mere  notice. 

"  With  this  exception  every  right  of  sovereignty  can  be  of  a  servi- 
tude." 

Then,  passing  on,  I  read  the  last  paragraph  in  the  translation,  as 

showing  the  real  character  of  the  right. 

"The  servitude  is  attached  to  the  ground  and  soil.  It  is  a  real 
right  and  passes  actively  and  passively   to  every  successor.     Res 

transit  cum  suo  onere.  The  servitude  is  extinguished  if  the 
363      treaty  upon  which  it  rests  is  extinguished  or  becomes  invalid; 

also  by  renunciation,  dereliction,  and  consolidation." 
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The  next  author  to  whom  I  shall  refer  is  Holtzendorff,  who  was  one 
of  the  most  noted  of  the  many  distinguished  publicists  that  Germany 
has  produced.    Commencing  at  the  beginning  of  the  translation: — 

"An  international  servitude  exists  when  the  rights  of  territorial 
sovereignty  of  a  sovereign  nation  are  permanently  restricted  in  favor 
of  one  or  more  other  nations  so  that  otherwise  permissible  acts  of 
governmental  control  over  the  ground  become  impermissible  within  the 
servient  territory  or  otherwise  impermissible  acts  of  control  by  a  for- 
eign government  become  permissible.  By  analogy,  these  conditions 
may  be  applied  to  the  relations  of  semisovereign  nations  to  one  an- 
other or  even  to  their  suzerain.  On  the  contrary,  it  is  impossible  to 
apply  the  doctrine  of  international  servitudes  to  ihe  relations  among 
one  another  of  the  states  of  a  federation." 

Here  is  a  very  plain  and  unequivocal  declaration  of  the  restriction 
of  the  sovereignty  of  the  servient  State.  The  neirt  paragraph  states 
the  real  character  of  the  servitude  right : — 

"International  servitudes  partake  of  the  nature  of  the  predial 
servitudes  of  private  law.  We  must  accordingly  imagine  a  dominant 
and  a  servient  territory,  without,  however,  necessarily  presuming 
vicinage.  At  all  events  the  separation  of  two  such  national  terri- 
tories by  the  ocean  has  no  significance.  In  other  respects,  great  cau- 
tion must  be  exercised  in  establishing  analogies  with  private  law. 
There  can  be  no  question  of  personal  servitudes  in  the  mutual  rela- 
tions of  national  governments,  for  the  lives  of  the  latter  do  not  end 
from  a  legal  standpoint 

"  The  idea  of  an  international  servitude  must  be  strictly  limited  in 
two  directions.  In  the  first  place  it  must  not  be  extended  to  the 
purely  obligatory  duties  imposed  by  public  treaties,  and  in  the  sec- 
ond place  it  should  not  include  restrictions  directly  based  by  custom 
on  the  principle  of  the  community  of  international  intercourse  with 
respect  to  all  similarly  constituted  portions  of  national  territory;  for 
instance,  stretches  of  coast  line.  In  the  latter  connection  the  estab- 
lishment of  so-called  natural  international  servitude  should  be 
opposed,  as  Kliiber  has  done. 

"A  distinction  must  be  drawn  between  international  servitudes  and 
purely  '  obligatoi^ '  legal  relations  in  that  the  former  can  not  be  sub- 
ject to  time-limiting  clauses,  but  must  have  acquired  an  existence 
independent  of  the  duration  of  the  treaties  establishing  them.    The 

f  rounds  on  which  a  treaty  creating  such  servitudes  may  be  terminated 
y  one  party  are  therefore  not  also  grounds  for  terminating  the  servi- 
tude. Of  course  it  must  be  admitted  that  there  are  legal  relations  of 
a  doubtful  character.  The  neutralization  of  certain  portions  of  ter- 
ritory of  a  sovereign  nation,  such  as  the  former  Savoy  provinces  of 
Chablais  and  Faucigny  bordering  on  Switzerland  and  the  Black 
Sea  coast  regions  by  the  Paris  neace  treaty  of  1856,  or  the  prohibition 
of  Montenegro  in  1878  from  ffying  a  war  flag,  may  possioly  be  con- 
sidered as  'obligatory'  legal  relations  to  be  construed  according  to 
changes  of  circumstances  (as  was  the  case  with  Russia  during  the 
German-French  war),  or  appear  as  restrictions  of  territorial  sover- 
eignty permanently  imposed  on  certain  stretches  of  land  or  coast,  in 

92909''~S.  Doc.  870, 61-3,  vol  9 40 
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which  case  the  servient  territory  has  more  than  one  but  still  not  all 
subjects  of  international  law  as  dominant  nations." 

Holtzendorff  pursues  the  discussion  into  regions  which  it  does  not 
seem  necessary  to  here  follow. 

I  next  read  from  subdivision  3  of  this  translation  of  Holtzendorff. 
It  is  an  important  paragraph  for  the  attention  of  the  Tribunal  in 
connection  wnth  some  of  the  subsidiary  features  that  have  been 
brought  into  this  discussion. 

"8.  National  economic  servitudes,  intended  for  the  economic  use 
of  citizens  of  foreign  nations  and  consequently  granting  the  exercise 
of  privileges  by  private  parties.  To  these  belong  in  the  first  place 
fishery  rights  in  foreign  coast  waters  or  the  rights  to  perform  the  acts 
connected  with  fishing  on  foreign  coasts.  The  old  disputes  regarding 
the  rights  of  North  American  and  French  ocean  fishers  in  the  waters 
of  Newfoundland  plainly  show  the  importance  of  such  international 
servitudes.  Servitudes  establishing  timber  and  forestrv  rights,  rights 
of  pastui*e,  and  aqueduct  rights  may  have  an  international  character 
between  two  nations.  It  is  but  fair  that  such  economic  privileges  on 
foreign  soil  should  be  exercised  discreetly  and  never  so  as  to  encroach 
on  the  needs  of  the  owner  of  the  property." 

And  then  he  says: — 

"  In  case  of  a  clash  the  economic  right  of  utilization  of  the  servient 
territory  must  prevail;  moreover,  it  should  be  made  permissible  be- 
forehand to  annul  such  international  servitudes  by  way  of  compul- 
sory alienation,  provided  an  impartial  court  of  arbitration  orders  the 
payment  of  an  appropriate  indemnity  to  the  dominant  nation." 

The  learned  author  here  touches  a  ground  which  is  very  largely 
speculative — the  question  whether,  when  a  servitude  becomes  unduly 
burdensome  to  a  nation,  that  nation  ought  not  to  be  considered 
364  as  possessed  of  the  right  to  extinguish  it  by  expropriation,  or  of 
declaring  it  ended  on  the  principle,  clausula  rebus  sic  stantibuc. 
He  is  not  followed  by  the  later  authors  in  the  suggestion  that  he 
makes  of  the  possibility  of  one  nation,  by  its  own  action,  terminating 
an  international  servitude. 

I  next  read,  under  subdivision  4  of  this  translation,  the  third  para- 
graph of  that  subdivision : — 

"  International  servitudes  are  terminated  and  abolished  in  accord- 
ance with  the  ordinary  rules  of  law,  in  the  application  of  which  it  is 
important  to  determine  in  advance  whether  the  intention  of  the 
parties  in  establishing  a  restriction  of  territorial  sovereignty  by 
treaty  was  to  create  a  mere  'obligatory  relation'  or  a  *  real  ^burden 
on  servient  territory.  If,  after  establishing  an  international  servitude 
(which  designation  is  avoided  as  much  as  possible  in  treaties),  a 
treaty  is  concluded  to  regulate  its  enforcement,  the  servitude  would 
not  terminate  simultaneously  with  the  termination  of  such  treaty,  but 
could  be  suspended  with  regard  to  its  enforcement." 

Then  Holtzendorff  proceeds  to  consider  the  matter  of  the  abroga- 
tion of  servitude  riglits  by  war,  which  part  of  his  work  I  had  the 
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honour  to  read  to  the  Tribunal  on  the  first  day  of  my  Argument. 
We  meet  here  for  the  first  time,  but  it  will  be  noticed  as  I  proceed 
with  the  reading  of  these  authorities,  not  for  the  last  time,  the  state- 
ment that  the  mention  of  the  servitude  character  of  treaty  stipula- 
tions is  sedulously  avoided  by  nations  in  the  framing  of  such  treaties. 
I  call  the  attention  of  the  Tribunal  to  that  because  it  will  be  found 
in  the  end,  however  it  may  be  with  treaties  relating  to  very  compli- 
cated rights  of  nations  to  be  exercised  by  the  nations  themselves 
as  nations,  that  there  is  ordinarily  no  room  for  doubt  of  the  intention 
of  nations  in  granting  economic  servitudes.  There  may  be  room  in 
the  first  class  of  treaties,  and  in  that  class  of  treaties  only,  for  the 
application  of  the  doctrine  of  strict  construction  in  order  to  resolve 
a  doubt  concerning  the  intention  to  create  a  real  right.  But  when 
one  comes  to  consider  the  grant  of  economic  servitudes  it  is  very  hard 
to  conceive  how  there  can  be  any  question  of  doubt  on  the  subject. 
Rights  have  been  or  have  not  been  granted.  If  they  have  been 
granted,  and  it  is  found  that  they  are  rights  to  be  exercised  within 
the  territorial  limits  of  another  nation,  that  they  are  permanent 
rights,  and  that  they  are  to  be  exercised  by  the  dominant  nation  in  its 
national  character,  they  must  be  international  servitudes;  there  is  no 
room  for  doubt  on  the  subject. 

I  next  come  to  Bulmerincq,  and  I  read  from  this  author  for  two 
purposes ;  first,  for  the  purpose  of  showing  that  he  recognises  the  in- 
stitution of  servitudes  as  one  which  has  been  adopted  into  inter- 
national law,  and,  second,  for  the  purpose  of  admitting  that  he  is  one 
of  the  three  or  four  writers  of  eminence  who  have  endeavoured  to 
shake  the  international  servitude  relation.  He  thinks  that  they  ought 
to  be  questioned — ^not  that  they  are  questioned  by  nations — whenever 
they  interfere  seriously  with  national  development.  I  read  from  sec- 
tion 49,  the  first  paragraph  in  the  translation : — 

"  So-called  international  servitudes,  that  is,  property  restrictions 
of  one  nation  in  favour  of  another,  may  either  arise  from  natural  con- 
ditions prevailing  in  contiguous  nations,  or  they  are  evolved  through 
perfectly  uniform  exercise  (of  a  right)  from  time  immemorial  or 
through  an  agreement  between  the  respective  nations  regarding  a 
right  due  one  nation.  They  consist  either  in  one  nation  allowing  a 
right  due  it  to  be  exercivSed  by  another  nation,  or  in  a  nation  refrain- 
ing from  exercising  a  right  due  it  for  the  sake  of  another  nation. 
The  manner  of  utilizing  a  servitude  within  the  territory  of  a  foreign 
nation  must  not  be  contrary  to  the  provisions  of  the  constitution  of 
the  latter  and  must  not  hinder  the  continuance  or  the  prosperous 
continuance  of  the  servient  nation." 

Then  it  is  in  the  subsequent  paragraphs  of  this  translation  that  he 
goes  on  to  question  the  propriety  of  servitudes,  on  the  ground,  as 
indicated  above,  that  servitudes  are  an  undue  limitation  of  the  sov- 
ereignty of  nations,  one  which  might  interfere  with  the  prosperity 
and  the  continued  constitutional  development  of  the  servient  nation. 
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Mr.  Clauss  in  his  work  takes  up  this  argument  of  Buknerincq, 
and  by  the  line  of  reasoning  which  he  pursues  shows  very  clearly,  I 
think,  the  invalidity  of  Bulmerincq's  argument.  It  is  manifest  that 
Bulmerincq,  after  having  shown  servitudes  to  be  an  existing  insti- 
tution in  international  law,  was  speaking  very  largely  in  a  speculative 
sense,  in  a  theoretical  sense,  concerning  the  value  of  tlie  institution 
and  the  propriety  of  the  conceptions  on  which  it  was  founded — con- 
ceptions which  he  did  not,  indeed,  very  seriously  question.  But  dif- 
ferences, even  though  they  be  between  very  respectable  writers,  dif- 
ferences of  a  speculative  character,  cannot,  of  course,  affect  the  status 
in  law  of  an  international  relation  if  it  be  shown,  as  I  think  it  will 
be  shown,  not  only  on  the  reasoning,  the  correct  reasoning,  of  writere, 
but  by  the  constant  and  uninterrupted  practice  of  nations,  that  the 
relation  is  not  only  a  just  one  but  one  which  has  existed  and  which 
continues  to  exist  to  this  day,  in  the  international  relations  of  the 

world. 
366  I  now  go  on  to  Gareis,  and  I  am  very  glad  to  say  that  the 

extract  which  I  shall  read  from  this  author  is  not  a  very 
long  one : — 

"  ^^Tiat  are  denominated  the  so-called  state  servitudes  are  conven- 
tional or  customary  limitations  of  the  ten*itorial  sovereignty  of  one 
state  in  the  interest  of  another  state.  They  are  designated  as  real 
limitations  in  so  far  as  they  affect  the  territorial  sovereignty  or  the 
territory  of  the  servient  state,  but  the  conclusion  should  not  be  drawn 
from  this  designation  that  it  is  necessary  for  the  succeeding  state  to 
take  them  over.  The  content  of  state  servitudes  is  always  a  temporal 
or  territorial  limitation  or  other  partial  restriction  in  the  exercise  of 
territorial  sovereignty  for  the  benefit  of  another  state  entitled  to  the 
exercise  of  the  right.  This  restriction,  like  the  servitudes  of  civil 
law,  may  be  divided  into  affirmative  and  negative.  To  the  first  cate- 
gory belong  those  which  bind  the  state  to  a  sufferance — for  example, 
to  tolerate  the  passage  of  troops  over  its  territory-^while  the  latter 
servitudes  consist  in  a  non  facere;  that  is  to  say  in  abstaining  from 
the  construction  of  a  fortress,  or  in  the  regulation  of  the  strength  of 
its  army  or  navy,  or  in  the  exclusiou  of  vessels  of  war,  and  others  of  a 
like  nature. 

"  The  analogy  of  servitudes  of  private  law  should  not  be  applied  to 
state  servitudes,  or  only  in  a  limited  degree." 

This  last  statement  of  the  author  shows  the  proper  manner  in 
which  to  consider  the  concept  of  international  servitudes.  That  rela- 
tion is  to  be  considered  as  one  of  the  manifestations  of  the  activities 
of  nations — something  that  cannot  be  compressed  within  any  pre- 
conceived conceptions  of  any  particular  system  of  law.  So  far  as 
conceptions  of  the  civil  law  or  of  any  other  system  of  law  may  apply 
to  it,  publicists  very  properly  refer  to  them ;  but,  as  this  author  says — 

"  the  analogy  of  servitudes  of  private  law  should  not  be  applied  to 
state  servitudes,  or  only  in  a  limited  degree." 
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I  next  refer  to  Von  UUraann.  This  author  touches  upon  almost 
every  one  of  the  propositions  which  I  suggested  to  the  Tribunal 
would  be  found  established  by  the  publicists.  I  commence  reading 
from  section  99,  being  the  first  paragraph  of  the  translation  furnished 
to  the  Tribunal : — 

"I.  Servitudes  belong  particularly  to  private  law,  but  they  also 
play  a  part  in  public  and  mternational  law,  the  doctrine  of  publicists 
and  tlie  practice  of  nations  dealing  with  them  in  connection  with 
peculiar  legal  relations  among  nations.  Altliough  ordinarv  servi- 
tudes nuiy  be  regarded  as  a  well-defined  thing,  opinions  difter  con- 
siderably as  to  the  nature  of  international  servitudes,  the  admissi- 
bility of  the  right  of  servitude  in  international  law  being  even  denied 
for  legal  and  political  reasons.  However,  this  latter  opinion  has 
against  it  the  fact  that  peculiar  legal  relations  arise  among  nations 
which  at  first  view  show  analogies  with  the  servitudes  of  private  law. 
Practical  cases  of  recent  times  have  given  rise  to  legal  disputes  which 
are  intimately  connected  with  the  institution  of  intwnational  servi- 
tudes. Servitudes  came  into  international  law  through  public  law, 
that  is,  owing  to  the  peculiar  political  conditions  of  the  old  German 
Empire." 

He  has  a  note  here,  "  a  '': — 

"  Practical  cases  of  recent  time  have  given  rise  to  legal  disputes 
which  are  intimately  connected  with  the  institution  of  international 
servitudes.  For  instance,  the  question  of  the  fishery  rights  of  the 
French  on  the  coast  of  Newfoundland,  one  of  the  preceaents  taken 
by  Clauss  as  a  basis  in  his  monograph." 

Then  the  author  goes  on  in  the  text 

"  The  essential  requisites  for  applying  the  doctrine  of  servitudes 
in  public  law  lay  in  the  private  law  features  of  public  law  as  applied 
at  that  time,  especially  m  the  idea  that  the  right  of  the  sovereign  to 
the  territory  was  a  real  right,  and  also  in  the  si^ificance  which  the 
Roman  law  had  attained  in  the  treatment  of  public  law.  The  modifi- 
cation which  had  taken  place  in  the  power  of  sovereigns  along  the 
linos  of  modern  governmental  authority  led  to  a  sharper  distinction 
being  drawn  between  restrictions  of  the  integral  and  universal  gov- 
ernmental authority  by  the  rights  of  third  nations,  which  restrictions 
were  designated  as  public  law  servitudes,  and  the  analogous  private 
law  servitudes.  Nevertheless,  the  greatest  difference  of  opinion  exists, 
regarding  the  definition  of  servitudes,  in  the  rich  German  legal  litera- 
ture on  the  subject.  International  law  literature  is  also  divided  into 
opposite  opinions,  some  considering  international  servitudes  as  per- 
manent real  restrictions  of  sovereigrity  in  general,  and  others  merely 
as  restrictions  of  territorial  sovereignty,  not  to  speak  of  those  who 
question  whether  they  are  entitled  to  be  regarded  as  international 
law  institutions  at  all.  Those  holding  the  first  opinion  agree  that 
international  servitudes  involve  the  exercise  of  sovereign  powers  in 
a  foreign  territory.  Certain  individuals  designate  even  private  rights 
enjoyed  in  connection  with  the  rights  of  sovereignty  as  being  inter- 
national servitudes.  The  prevailing  opinion,  Iiowever,  regards  inter- 
national servitudes  as  restrictions  of  territorial  sovereignty." 
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366  The  differences  between  the  writers,  on  many  subjects,  is 

illustrated  by  the  different  positions  which  they  will  be  found 
taking  concerning  this  feature  that  the  author  considers  essential 
to  servitudes,  that  is,  that  it  must  be  a  restriction  of  the  territorial 
sovereignty  as  distinguished  from  a  restriction  of  general  sovereignty ; 
for  example,  an  obligation  taken  upon  itself  by  a  nation  not  to  fish 
in  a  particular  part  of  the  high  sea  cannot  be  considered  as  a  servi- 
tude, because  servitudes  cannot  be  created  in  the  high  seas,  and  for 
that  reason  the  obligation  which  France  took  upon  herself  in  1813 
not  to  fish  within  30  leagues  of  the  coast  of  Nova  Scotia,  and  which 
she  took  upon  hei-self  by  the  treaty  of  1763,  not  to  fish  within  15 
leagues  of  the  coast  of  Cape  Breton,  cannot  be  considered  as  servi- 
tudes; it  was  an  impairment,  a  limitation,  upon  her  sovereignty  to 
do  as  she  pleased,  consistently  with  rights  of  other  nations,  on  the 
high  seas,  but  it  was  not  a  servitude;  it  did  not  restrict  her  territorial 
sovereignty,  it  did  not  derogate  from  her  power  to  do  within  her  own 
territory  exactly  as  her  own  conception  of  her  duties  should  say  to 
her  she  ought  to  do  there.  The  same  thing  may  be  said  of  limitations 
which  may  be  put  upon  nations  not  to  increase  their  naval  forces  be- 
yond a  certain  point,  and  to  many  other  instances  of  non-territorial 
limitations  of  sovereignty  noticed  throughout  the  books.  Accord- 
ing to  the  prevailing  doctrine  of  the  modern  authorities,  these  general 
limitations  of  sovereignty  are  not  servitudes;  those  things  only  are 
servitudes  which  limit  the  nation  to  do  as  it  pleases  within  the  sphere 
of  its  own  territory : — 

"  It  is  not  impossible  to  apply  the  private-law  doctrine  of  servitudes 
to  the  conditions  here  under  consideration,  for  territorial  sovereignty 
has  points  of  similarity  with  ownership,  in  spite  of  its  political  char- 
acter. As  constituting  a  right  of  dominion  over  the  national  territory, 
territorial  sovereignty  (in  contra  distinction  to  personal  sovereignty) 
may  be  regarded  as  a  '  political  real  right.'  From  a  negative  stand- 
l>oint,  territorial  sovereignty  constitutes  the  right  of  a  nation  to  repel 
acts  of  sovereignty  on  the  part  of  third  nations  on  its  territory,  unless 
an  exception  is  created  by  a  legally  valid  act,  such  as  a  treaty.  An  in- 
ternational servitude  constitutes  such  an  exception.  And  the  real 
element  of  a  servitude  finds  analogy  only  in  the  restrictions  of  terri- 
torial sovereignty,  other  restrictions  of  sovereignty,  which  have  no 
connection  with  the  national  territorv,  must  be  eliminated  from  the 
idea  of  an  international  servitude.  However,  even  restrictions  of  ter- 
ritorial sovereignty  mutually  imposed  on  one  another  by  nations  as 
a  result  of  community  of  intercourse,  are  not  international  servitudes 
in  the  technical  sense  of  the  word.  Restrictions  particularly  necessi- 
tated by  vicinage  are  usually  called  natural  servitudes  of  the  law  of 
nations.  But  even  restrictions  of  territorial  sovereignty  stipulated  by 
treaty  are  only  servitudes  when  the  restriction  constitutes  a  perma- 
nent real  burden.  In  individual  cases  it  may  be  doubtful  and  difficult 
to  decide  whether  stipulations  establish  a  mere  legal  obligation  (obli- 
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gatory  le^  relation)  or  a  permanent  real  burden.  Bestrictions  of 
territorial  sovereignty  based  on  temporary  treaties  or  treaties  subject 
to  termination  by  notice  will  leave  no  room  for  doubt." 

I  assume  the  author  here  means  that  a  right  created  by  a  temporary 
treaty  or  treaties,  subject  to  termination  by  either  party,  cannot  be 
classed,  whatever  the  nature  of  the  right,  in  the  category  of  servi- 
tudes. 

Although  all  that  this  author  says  is  interesting  and  valuable,  I 
pass  on  to  subdivision  4,  in  which  he  declares  many  principles  which 
have  immediate  application  to  the  direct  question  which  I  am  now 
considering : — 

"  Eights  of  territorial  sovereignty  are  an  object  of  international 
servitudes.  As  restrictions  of  territorial  sovereignty,  servitudes  may 
also  have  as  their  object  the  territorial  waters  of  a  nation,  especially 
its  coast  waters.  On  the  contrary,  no  international  servitudes  may 
be  granted  on  the  high  seas,  in  consequence  of  the  rule  of  the  free- 
dom of  the  seas.  Treaties  between  interested  nations  regarding  the 
boundaries  to  be  mutually  observed  by  their  citizens  or  subjects  in 
carrying  on  the  occupation  of  fishing  merely  establish  obligatory 
relations." 

That  is,  mutual  stipulations  concerning  the  carrying  on  of  fisheries 
between  neighbouring  nations  in  the  high  seas  constitute  only  obliga- 
tory relations. 

"  Telegraph  cables  on  the  bottom  of  the  sea  are  under  the  protec- 
tion of  tne  law  of  freedom  of  intercourse.  Private  rights  which  be- 
long to  a  foreign  nation  in  a  territory,  for  instance,  ownership  of 
forests  and  the  like,  are  not  international  servitudes,  but  simple 
private  rights  to  be  protected  and  asserted  according  to  the  laws  and 
before  the  Courts  of  the  nation  in  whose  territory  the  object  of  the 
private  right  is  situated.  Thus  also  promises  to  furnish  certain 
things,  such  as  salt  from  the  National  Salt  Mines,  are  not  interna- 
tional servitudes  but  mere  obligations  assumed.  It  is  otherwise  when 
a  nation  is  authorised  to  enforce  its  own  laws  or  exercise  its  own 
jurisdiction  or  police  rights  in  connection  with  the  object,  and  when 
it  is  consequently  granted  actual  sovereign  rights  with  respect  to  a 
thing  situated  in  a  foreign  territory. 

"  International  servitudes  can  only  be  established  between  inde- 
pendent nations  and  constitute  a  restriction  of  the  territorial  sov- 
ereignty of  the  servient  nation.  They  are  created  only  by 
367  virtue  of  a  special  title,  viz.,  by  treaty.  In  this  case  also  pos- 
session from  time  immemorial  has  only  the  significance  of  a 
presumption  of  title.  In  substance,  international  servitudes  consti- 
tute a  tolerance,  when  the  dominant  nation  is  allowed  to  perform 
acts  of  territorial  sovereignty,  on  the  territorv  of  the  servient  nation, 
by  its  own  authority  and  independently  of  the  servient  nation ;  or  a 
forbearance,  when  the  servient  nation  refrains  from  performing  acts 
of  territorial  sovereignty  on  its  own  territory  for  the  benefit  of  the 
dominant  nation." 
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I  read  only  one  or  two  other  paragraphs  here,  going  down  to  the 
bottom  of  the  page : — 

"  Besides  the  old  highway  privileges,  positive  economic  servitudes 
include  fishery  rights,  rights  to  utilise  forests,  and  especially  nowa- 
days railroad,  postal  and  telegraph  servitudes,  and  canal  servitudes- 
International  servitudes  are  abolished  by  releasing  treaties  concluded 
between  the  dominant  and  the  servient  nation,  by  abandonment  on 
the  part  of  the  dominant  nation,  and  by  merger  (by  way  of  incor- 
poration, not  by  personal  union).  A  change  of  sovereignty  or  of 
the  international  status  of  the  servient  nation  (for  instance,  acquisi- 
tion of  full  sovereignty  by  a  semi-sovereign  nation)  has  no  influence 
on  the  continuance  of  a  real  burden.  The  real  character  of  a  national 
servitude  precludes  the  possibility  of  the  servient  nation's  terminating 
it  alone." 

Then  the  author  comes  to  a  subsidiary  proposition  contained  in 
the  formulation  of  positions,  presented  by  me  to  the  Tribunal  at  the 
commencement  of  this  servitude  argument : — 

"A  mitigation  of  the  practical  consequences  of  a  permanent  servi- 
tude may  become  just  or  even  necessary  owing  to  changed  conditions, 
and  it  can  be  secured  by  means  of  treaties  regarding  the  manner  or 
exercising  the  servitude,  to  which,  of  course,  the  clause  '  rebus  sic 
stantibus '  (while  things  remain  as  they  are)  is  then  applicable." 

These  are  the  subsidiary  treaties  spoken  of  by  the  authors,  regu- 
lating the  modality  or  the  manner  of  exercise  of  servitudes,  so  as 
to  make  them  as  little  burdensome  as  possible. 

I  next  refer  to  Von  Liszt,  and  I  read  from  this  author  simply  for 
the  purpose  of  showing  that  he  recognises  the  existence  of  the  insti- 
tution of  servitudes  in  international  law,  although  he  questions  very 
seriously  the  propriety  of  the  conceptions  upon  which  it  has  been 
undertaken  to  sustain  the  validity  of  the  institution. 

I  read  from  the  paragraph  of  Von  Liszt's  discussion  on  the  subject, 
found  in  the  translation  furnished  the  Court,  on  the  first  page,  and 
numbered  74 : — 

"Territorial  sovereignty  may,  like  sovereignty  in  general,  be  re- 
stricted by  obligations  assumed  or  imposed  in  favour  or  other  nations. 

"Thus  a  nation  may  be  bound  (1)  to  tolerate  the  exercise  of  a 
right  of  sovereignty  on  its  territory  by  another  nation,  or  (2)  to 
reirain  from  exercising  a  right  of  sovereignty  of  its  own  on  its  own 
territory. 

"  Examples  of  the  first  case :  The  granting  of  a  right  of  occupation 
or  of  marching  through  the  territory,  of  a  coaling  station,  or  of  a 
fishery  right. 

"  Examples  of  the  second  case :  The  neutralisation  of  certain  terri- 
tories (see  below,  sec.  40,  I).  Further,  the  stipulation  contained  in 
article  5  of  the  London  Treaty  of  May  11,  1867,  to  the  effect  that 
the  fortifications  of  the  city  of  Luxemburg  whicli  had  been  razed 
should  not  be  reerected;  the  obligation  imposed  on  Montenegro  by 
article  29  of  the  Berlin  Treaty  of  July  13,  1878,  not  to  construct  any 
fortifications  along  the  course  of  the  Bojana,  except  those  necessary 
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for  the  defence  of  Skutari  up  to  6  kilometers  from  the  city ;  the  stipu- 
lation of  the  treaty  of  Constantinople  of  July  2,  1881  (cession  of  a 
part  of  Thessaly  and  Arta  to  Greece),  according  to  which  the  forti- 
fications of  the  Gulf  of  Arta  are  to  be  removed  and  not  renewed  in 
time  of  peace;  article  3,  section  1,  of  the  Paris  Peace  Convention  of 
1815,  providing  that  '  in  view  of  the  fact  that  the  fortifications  of 
Huningue  have  at  all  times  been  a  source  of  anxiety  to  the  City  of 
Basle,  the  high  contracting  parties,  for  the  sake  of  affording  the 
Swiss  Confederation  a  fresh  proof  of  their  benevolence  and  solicitude, 
have  agreed  that  the  fortifications  of  Huningue  shall  be  razed,  and  the 
French  Government  pledges  itself  for  the  same  reason  not  to  restore 
them  at  any  time,  and  not  to  have  any  new  fortifications  established 
at  a  distance  of  less  than  3  French  miles  from  the  City  of  Basle.' 
Cf.  also  the  German-English  Treaty  of  April  10,  188G,  by  which  both 
powers  pledge  themselves  not  to  establish  anv  criminal  colonies  in 
their  possession  in  the  Western  Pacific  Ocean." 

And  then  the  learned  author  says : — 

"  It  is  entirely  misleading  to  refer  to  these  cases  as  (positive  and 
negative)  international  servitudes.  For  apart  from  the  tact  that  the 
entitled  nation  and  its  citizens  or  subjects  take  the  place  of  the  domi- 
nant estate,  the  'real'  character  of  these  rights  is  above  all  lacking." 

And  then  he  enters  on  a  discussion  whether  there  is  any  real  char- 
acter, in  the  sense  of  the  Civil  Law,  in  these  international  relations 
usually  called  international  servitudes,  but  I  submit  that  this 
368  author  explicitly  recognises  the  existence  in  fact  of  the  institu- 
tion of  servitudes  in  the  public  law  of  nations,  and  that  all 
that  he  does,  and  all  that  he  attempts  to  do  in  his  discussion,  is  to 
question  the  correctness  of  the  conception  upon  which  the  publicists 
have  endeavoured  to  square  that  institution  with  the  servitudes  of 
the  Roman  law. 

There  is  a  point  to  be  made  here  in  connection  with  the  objection  of 
this  author  that  there  is  an  absence  of  real  character  in  the  ordinary 
international  ser\'itude.  In  the  early  days  of  the  German  Empire, 
when  the  rulers  of  the  States  of  that  Empire  were  the  owners  of  the 
soil,  when  their  sovereignty  was  supposed  to  arise  from  their  owner- 
ship, rather  than  their  ownership  from  their  sovereignty,  there  was 
the  perfect  real  relation  of  the  ruler  to  his  territories  which  Liszt 
does  not  find  in  the  present  relation  of  nations  towards  their  terri- 
tories. Now  it  might  be  assumed  to  be  still  essential  that  the  sover- 
eign must  have  a  proprietary  interest  in  the  soil  to  create  a  servitude, 
without  affecting  the  servitude  here  in  question,  because  this  servi- 
tude was  created  to  be  exercised  in  a  place  over  which  Great  Britain 
has  ownership  both  in  the  sense  of  ownership  during  the  period  of 
the  early  German  States,  and  the  ownership  flowing  from  sovereignty 
in  the  sense  of  international  law  in  modern  days.  She  owns,  for  the 
purpose  of  granting  rights  therein  to  other  nations — all  the  authors  say 
that — she  owns  her  coastal  waters  to  the  extent  that  she  may  grant 
other  nations  rights  therein,  and  her  ownership  there  is  not  compli- 
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cated  or  disturbed  by  any  question  of  the  proprietary  rights  of  indi- 
viduals. Now,  it  may  be  said  that  this  proposition  does  not  carry 
throughout,  does  not  apply  to  all  of  the  terms  of  this  treaty  right, 
this  right  of  1818,  because  the  treaty  of  1818  gave  the  right  to  go 
on  shore  to  cure  and  dry  fish,  and  that  with  reference  to  the  shore 
rights  the  objection  of  Liszt  is  well  taken.  Well,  that,  likewise,  may 
he  admitted,  without  prejudicing  any  position  that  it  is  necessary  for 
the  United  States  to  take  here.  This  treaty  right  of  1818  may  be  in 
part  a  servitude,  and  in  part  not  a  servitude.  The  part  of  the  treaty 
right  relating  to  the  coastal  waters  might  be  a  servitude  on  the  early 
German  theory — Great  Britain  being  not  only  the  sovereign  but  the 
owner  of  these  coastal  waters — and  it  might  not  be  a  servitude  with 
reference  to  the  rights  to  be  exercised  on  land,  because  on  the  modern 
theory.  Great  Britain  has  only  inipcrium  over  that  part  of  her  terri- 
tory. On  any  theory,  however,  either  early  German  or  modem,  the 
rights  to  be  enjoyed  in  the  coastal  waters  would  be  a  public  laAv  servi- 
tude, and  that  is  the  only  part  of  this  servitude  concerning  which  any 
question  is  put  to  this  Tribunal.  All  of  the  questions  put  to  this 
Tribunal  under  Question  One  relate  to  the  right  of  fishing.  There 
is  not  a  single  question  concerning  the  right  of  landing  on  the  shores 
and  curing  and  drying  fish,  and  so  on ;  so  that  it  is  only  necessary  for 
this  Tribunal  to  refer  to  the  part  of  this  fishing  right  which  does  in- 
contestibly,  upon  any  theory  of  the  ownership  of  Great  Britain  con- 
stitute a  servitude,  to  answer  each  one  of  the  contentions  put  forth  by 
the  respective  Governments  under  Question  One  of  the  compromis. 

I  pass  on  now  to  Heilborn.  This  discussion  of  Heilbom  is  an  ex- 
ceedingly interesting  one,  because  it  brings  up  and  illustrates  a  case 
in  which  there  was  very  considerable  difficulty  in  determining  whether 
it  was  the  purpose  of  the  treaty  to  create  a  mere  obligatory  right, 
or  to  create  a  servitude  right,  a  case  which  the  author  discusses  at 
considerable  length.  I  want  the  Tribunal  to  follow  him  in  that  dis- 
cussion.   I  am  now  reading  from  the  beginning  of  the  translation : — 

"  Not  only  may  two  rights,  viz.,  an  international-law  right  to  the 
territory  and  a  private-law  right  of  ownership,  exist  to  the  same 
piece  or  ground,  out  this  is  generally  the  case.  It  even  occurs  that 
one  nation  has  the  international-law  right  and  another  the  private- 
law  right.  This  case  is  of  s.j)ecial  interest,  for  it  shows  that  the  nature 
of  the  entitled  party  alone  does  not  decide  which  right  exists. 

"  In  this  connection  we  might  refer  to  embassies  when  owned  by 
the  accrediting  nation.  Other  cases  are  also  not  rare  in  which  a 
nation  acquires  ownership  to  real  estate  in  foreign  territoiy.  Occa- 
sionally a  nation  is  even  granted  a  right  of  expropriation  (eminent 
domain)  for  the  purpose  of  constructing  a  ship  canal  or  railroad. 
If  it  makes  use  thereof,  it  only  acquires  a  right  of  private  owner- 
ship. In  the  treaty  concluded  between  Prussia  and  Saxony  on  Novem- 
ber 18,  1892,  the  former  State  was  granted  by  the  latter  a  right  of 
ownership  for  the  construction  of  a  railroad  line  on  Saxon  territory, 
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but  nevertheless  article  6  expressly  reserved  to  the  Saxon  Government 
the  governmental  sovereignty  over  all  railroad  lines  situated  in  the 
Kingdom  of  Saxony.  According  to  newspaper  reports  Bremen 
bought  a  piece  of  Prussian  ground  in  1890  for  purposes  of  harbor 
extension  and  acquired  ownership,  but  in  international  law  the  ground 
remained  in  Prussia.  However,  by  treaty  of  March  14,  1892,  it  was 
ceded  together  with  other  territorv  by  Prussia  to  Bremen,  this  cession 
being  valid  in  international  law/' 

Thereby  uniting  the  private  proprietary  right  and  the  sovereign 
right  of  that  independent  city. 

369  "  In  article  7  of  the  treaty  the  Hanseatic  Freetown  agreed 

*  to  purchase  within  a  year  after  the  exchange  of  ratifications 
all  land  within  the  ceded  area  not  already  in  its  private  possession.' 

*'  Therefore,  the  '  sphere  of  right '  (to  use  Seyders  expression 
again)  is  not  determined  alone  by  the  party  (the  'subject').  To 
be  sure,  the  nature  of  the  entitled  party  is  not  entirely  indifferent, 
for  the  reason  that  the  Intemationai-law  right  can  belong  only  to  a 
nation  (state).  This  may  be  presupposed  as  a  matter  of  course.  It 
will  remain  to  be  proved  subsequently  that  only  nations  are  inter- 
national-law persons. 

"  The  instances  cited  further  show  that  the  two  rights  must  be 
essentially  different.  Otherwise,  Prussia  would  not  have  been  able 
to  cede  any  territory  to  Bremen  which  was  already  the  latter 's  private 
property.  It  is  also  obvious  that  if  a  nation  acquires  real  estate  in 
foreign  territory  it  may  sell  it,  but  as  it  is  not  its  territory  in  inter- 
national law  it  cannot  cede  the  international-law  right  to  another 
nation.  If  a  nation  builds  a  railroad  on  land  bought  in  a  foreign 
nation,  and  operates  it,  it  has  not  necessarily  acquiredan  international 
servitude.  It  is  perhaps  only  the  holder  of  a  concession,  of  a  public- 
law  right,  and  bears  the  same  relation  to  the  foreign  government 
as  a  stock  company.  The  aforementioned  treaty  between  Prussia 
and  Saxony  provides  as  follows  " : — 

And  then  the  author  goes  on  to  discuss  the  provisions  of  that 
treaty  to  determine  whether  it  created  a  servitude  or  merely  an 
obligatory  right.  That  treaty  furnishes  a  very  excellent  example 
of  the  particular  class  of  treaties,  and  the  only  class  in  which  there 
is  any  room  for  the  consideration  whether  or  not  it  was  the  intention 
of  the  parties  to  create  an  international  servitude;  that  relation  in 
most  other  cases,  not  complicated,  following  necessarily  and  essen- 
tially from  the  form  of  the  treaty  grant  itself: — 

"  In  constructing  the  road  to  be  built  by  Prussia,  the  building 
regulations  in  force  in  Saxony  must  be  observed  in  the  same  manner 
as  required  of  the  Saxon  Railroad  Department.  If,  upon  completion 
of  the  road,  the  laying  of  new  water  mains,  state  or  parish  roads, 
or  other  public  works  crossing  the  proposed  railroad  should  be  ordered 
or  allowed  by  the  Saxon  Government,  no  objection  shall  be  made  by 
Prussia  against  the  execution  of  such  works. 

"  In  conjunction  with  the  reservation  of  sovereignty  by  Saxony, 
these  provisions  show  that  Prussia  was  not  to  acquire  an  international 
servitude,  but  merely  a  private  property  right,  and  a  public-law  rail- 
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road  concession.  To  be  sure,  Prussia  was  granted  special  privileges 
in  handling  the  policing  of  the  road  and  in  exercising  discipline  over 
the  employees  thereof  in  Saxony.  However,  this  grant  alone  does  not 
alter  the  character  of  her  right,  and  is  of  specially  little  importance 
for  the  reason  that  the  management  of  the  police  intrusted  with 
preserving  public  order  on  the  lines  of  the  railroad  lying  in  Saxon 
territory  is  incumbent  on  the  proper  Saxon  authorities.  Upon  the 
suggestion  of  the  Prussian  railroad  management  the  Prussian  offi- 
cials intrusted  with  the  care  of  the  railroad  are  also  to  be  subordinate 
to  the  Saxon  authorities.  Claims  for  damages  which  may  be  brought 
against  the  railroad  management  in  connection  with  the  construction 
and  operation  of  the  stretch  lying  within  Saxon  territory  are  to  be 
tried  by  the  proper  Saxon  authorities  and,  except  where  Imperial 
laws  apply,  in  accordance  with  the  local  Saxon  laws.  As  operator 
of  the  railroad,  therefore,  the  Prussian  Government  is  subject  to 
Saxon  law  and  jurisdiction.  Finally,  in  order  to  sell  that  section  of 
the  railroad  which  is  situated  in  Saxon  territory,  or  to  turn  over  its 
operation  to  another  operator,  the  consent  of  the  Saxon  Government 
must  be  obtained. 

"  In  his  book  on  the  doctrine  of  International  Servitudes  Clauss 
says  very  correctly : 

"  '  A  treaty  regarding  an  international  servitude  first  of  all  enables 
the  dominant  nation  to  exercise  an  act  of  sovereignty  to  its  own  ad- 
vantage and  in  its  own  right  over  foreign  territory,  or  else  it  compels 
a  foreign  nation  to  refrain  from  certain  acts  of  sovereignty  within 
certain  limits  in  its  own  territory  in  behalf  of  the  dominant  nation. 
*  *  *  Within  the  limits  established  bv-  the  treaty  the  dominant  na- 
tion is  entirely  free  and  independent  of  the  sovereignty  of  the  servient 
nation.  The  legislation  of  the  servient  nation  must  halt  before  the 
right  of  servitude  of  the  foreign  nation.'  " 

And  the  author  then  goes  on  to  apply  the  above  quotation  from 

Clauss : — 

"As  shown  by  the  treatv  between  Prussia  and  Saxony,  thoroughly 
discussed  above,  this  is  due  to  the  essential  difference  between  (he 
two  rights.  Any  duty  arising  from  the  treaty  on  the  part  of  the 
Prussian  Government  to  build  and  operate  the  railroad  is  a  subordi- 
nate matter  in  this  connection.  The  Prussian  Government  has  ac- 
quired property  and  is  consequently  entitled  to  exclude  all  third 
parties  from  the  enjoyment  of  the  land,  as  far  as  an  owner  may  do 
so  according  to  Saxon  law;  however,  it  must  submit  to  every  condi- 
tion which  other  owners  have  to  accept  according  to  said  law.  It  can 
also  not  perform  any  legal  act  which  even  an  owner  is  prohibited 
from  doing  according  to  Saxon  law;  this  would  include,  for  instance, 
the  acquisition  of  fossils.  It  is  particularly  prohibited  from  making 
any  use  of  the  land  which  it  could  make  only  in  its  capacity  as  a 
Government "  and  so  on. 

I  submit  that  this  is  a  very  important  discussion.     It  brings  up 

and  considers  a  character  of  treaty  which  would  raise,  and  which 

does  raise,  and  the  only  character  of  treaty  which  can  raise, 

370      any  question  as  to  whether  the  parties  intended  to  create  a 

servitude  or  an  obligatory  right,  a  treaty  containing  provisions 


ABGUMENT  OF  GEORGE  TURNER.  621 

upon  one  side  and  the  other,  and  upon  the  consideration  of  whicli 
there  might  arise  a  doubt  as  to  the  intention  of  the  parties.  Under 
the  rule  of  strict  construction  applied  in  cases  of  that  kind  the  doubt 
would  require  to  be  determined  in  favour  of  the  State  in  whose  terri- 
tory the  right  was  to  be  exercised.  It  is  hard  to  imagine  any  treaty 
except  one  settling  rights  to  be  exercised  by  one  nation  as  a  nation 
in  the  territories  of  another,  under  very  complicated  stipulations  on 
each  side,  which  could  raise  any  doubt  whether  the  rights  granted 
were  intended  as  real  rights  or  as  mere  obligatory  rights. 

I  next  refer  the  Tribunal  to  Von  Neumann,  and  I  shall  not  read 
from  this  author  at  great  length,  although  his  discussion  is  valuable, 
pertinent,  and  very  direct  to  the  question  of  servitudes  as  an  insti- 
tution in  international  law,  and  to  the  character  and  extent  of  the 
limitation  which  is  placed  on  the  servient  nation  by  a  servitude.  I 
commence  at  the  beginning  of  the  translation  furnished  to  the 
Tribunal : — 

''State  seri'lttides  (servitutes) , — State  servitudes  are  limitations 
of  the  sovereign  rights  of  a  state,  which  is  obligated  to  do,  or  hot  to 
do,  something  for  the  advantage  of  another  state  which  it  would  not 
otherwise  be  obliged  to  permit  or  refrain  from  doing.  It  is  imma- 
terial whether  the  state  is  directly  entitled  as  such,  or  whether  it  pos- 
sesses the  right  on  behalf  of  its  subjects.  Servitudes  which  consist 
in  toleration  (permission)  are  called  affirmative,  those  which  consist 
in  abstaining  rrom  an  act  are  called  negative. 

"  We  also  speak  of  natural  geographical  servitudes.  For  example, 
these  might  arise  from  the  fact  that  one  state  is  surrounded  by  an- 
other so  that  without  a  right  of  passiige  through  the  surrounding 
territory  it  would  be  naturally  cut  on  from  intercourse  with  the 
outer  world.  But  these  so-called  natural  servitudes  are  only  a  con- 
sequence of  the  right  of  property,  of  the  right  of  existence,  and  its 
incidents.  Their  more  exact  determination  and  their  realization  de- 
pend upon  treaties.  The  real  servitudes  of  international  law  rest 
upon  treaties. 

"  In  case  of  doubt  as  to  the  existence  of  a  servitude  the  presumption 
is  in  favour  of  the  burdened  state,  and  the  lesser,  not  the^eater,  extent 
of  the  servitude  will  be  presumed,  for  servitudes  are  limitations  of  the 
rights  of  sovereignty  of  the  restricted  states.  The  presumption  is 
in  favour  of  the  sovereignty  of  the  state,  which  is  the  rule,  and  the 
limitation,  also  the  greater  limitation,  must  be  shown  as  a  fact  by 
the  state  claiming  it. 

"  The  international  servitude  must  be  clearly  distinguished  from 
the  right  of  property  or  from  other  rights  which  a  state  possesses 
within  the  territory  of  another,  according  to  the  principles  of  private 
law,  for  the  latter  is  to  be  measured  by  the  law  of  the  land,  whereas 
servitudes  are  only  to  be  determined  according  to  the  principles  of 
international  law,  because  the  entitled  state  exercises  the  servitude 
as  its  sovereign  right  and  as  such  in  foreign  territory. 

"  But  the  obligation  consists  only  in  suffering,  or  in  abstention, 
not  in  a  positive  a«t." 
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Now,  I  come  again  to  Clauss,  the  dogmatic  part  of  whose  work  is 
particularly  valuable  on  the  subject  of  the  nature,  character  and  effect 
of  servitudes  as  recognised  in  international  law.  The  first  passage 
I  shall  read  from  Clauss  is  at  marginal  p.  134,  of  the  translation 
handed  to  the  Court : — 

"  In  a  wide  sense,  the  concept  of  state  servitude  includes  every 
permanent  limitation  of  state  sovereignty  in  general  with  respect  to 
another  state,  whereby  the  state  so  limited  is  bound  not  to  exercise 
within  its  sphere  of  sovereignty  certain  sovereign  rights  or  to  suffer 
their  exercise  by  another  state.  This  broader  meaning  of  the  term 
international  servitude  should  for  various  reasons  be  considered  as 
inaccurate  and  unjustified.  For,  while  the  idea  of  state  servitude 
can  and  should  be  utilized  in  some  measure  for  the  jural  relations  in 
question,  the  real  element  which  is  indispensable  to  the  idea  of  servi- 
tude must  likewise  be  expressed,  i.  e.,  the  concept  must  be  one  of  a 
real  right  and  we  have  already  seen  that  constitutional  and  interna- 
tional Taw  are  allowed  to  employ  such  concepts. 

"  If,  however,  state  servitude  be  defined  as  a  limitation  of  a  national 
sovereignty  in  general,  the  element  of  real  right  disappears  from  the 
concept. 

"  Indeed,  the  exercise  of  sovereign  rights  is,  in  reality,  limited  to 
the  area  of  the  state  territory,  which  is  bounded  by  fixed  frontiers, 
and  each  manifestation  of  state  power  necessarily  supposes  territory 
and  territorial  sovereignty,  but  not  every  exercise  of  sovereign  rights 
affects  the  territory  of  the  state — as  real  substratum  of  the  state. 

"  The  esse7}tial  condition  of  state  serrititflfs  can^  in  our  opinion^ 
arise  only  when^  by  the  encroachment  of  a  foi^eign  soi^ereigydy  within 
the  sphere  of  sovereignty  of  the  home  state^  this  real  substratum^  is 
directly  affected.'*'* 

I  next  invite  the  attention  of  the  Court,  to  Clauss's  language  at 
marginal  p.  159.  The  part  I  desire  to  read  commences  just  before 
marginal  p.  160: — 

"  The  territorial  sovereignty  of  the  state  extends  as  far  as  its  ter- 
ritory. To  the  territory  of  the  state  belong,  according  to  traditional 
doctrine,  not  only  actual  land,  but  ahso  all  its  appurtenances,  to  which 
belong  the  coastal  waters  within  the  limits  more  definitely 
371  fixed  by  international  law  as  well  as  the  air  space,  to  an  extent 
yet  to  be  more  closely  determined  by  international  law. 

"  State  servitudes  are,  consequently,  possible  not  only  in  regard 
to  the  landed  territory.  Of  great  importance  in  this  connection  are 
coastal  waters,  through  the  frequently  existing  fishing  rights,  and 
telegraph  servitudes. 

"A  higher  legal  importance  may  be  given  to  the  air  through  the 
great  improvement  in  aerial  navigation. 

"  The  open  sea,  however,  can  not  be  subordinate  either  in  part  or 
in  whole  to  the  territorial  sovereignty  of  any  state." 

I  next  read  from  this  same  author  at  marginal  p.  145.  Speaking 
just  before  marginal  paging  146  is  reached,  in  the  paragraph  which 
is  intercepted  by  that  marking,  he  says: — 

"Not  only  personal  but  also  real  obligations  can  be  created  by 
agreements.    For  the  decision  of  the  question  whether  only  a  personal 
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or  a  real  burden,  a  servitude,  was  intended  in  a  limitation  of  the  ter- 
ritorial sovereignty,  stipulated  in  the  agreement,  the  intention  of  the 
parties  shall,  in  the  absence  of  explicit  stipulations,  be  taken  into 
consideration. 

"  It  may  always  be  considered  as  a  servitude,  when  the  treaty  obli- 
g[ations  affecting  territorial  sovereign  rights  are  not  limited  as  to 
time." 

Here  is  the  one  qualification  which  Mr.  Clauss  says  is  essential  to 
the  determination  whether  a  servitude  was  intended  by  the  parties 
or  not.  That  is,  that  it  is  the  exercise  of  a  right  by  one  nation  within 
the  territorial  limits  of  another  which  is  not  restricted  in  point  of 
time.  If  it  were  merely  a  temporary  exercise,  however  extended 
might  be  the  privilege,  it  could  not  be  a  servitude : — 

"  Holtzendorff  says  in  this  connection : 

" '  In  opposition  to  purely  obligatory  legal  relations,  the  dividing 
line  of  state  servitude  must  always  be  so  drawn  that  it  be  not  bound 
to  any  clauses  of  time,  but  acquire  an  existence  independent  of  the 
duration  of  the  agreements  upon  which  it  is  based.  The  grounds 
upon  which  a  treaty  creating  such  servitudes  may  be  canceled  one- 
sidedly  are  not  at  the  same  time  grounds  for  the  canceling  of  the 
service  relation  emanating  from  them.' 

"Merely  temporary  limitations  of  territorial  sovereignty  or  such 
as  are  founded  on  recallable  agreements  can  not  be  considered  as 
state  servitudes,  as,  f.  e.,  a  temporary  occupation  of  parts  of  foreign 
territory  by  the  victorious  troops  until  the  payment  of  war  indemnity 
in  contrast  with  a  permanent  garrison  right  or  the  single  passage  of 
troops  through  a  foreign  territory  in  contrast  with  a  permanent  mili- 
tary road  through  it."  * 

At  marginal  p.  196,  on  the  effect  of  a  state  servitude,  commencing 
just  before  the  marginal  p.  197,  Clauss  says : — 

"The  establishment,  bv  treatv,  of  a  restriction  of  territorial  sov- 

•  •     7 

ereignty  does  not,  as  we  have  remarked  before,  regularly  afford  in- 
formation as  to  whether  the  intention  of  the  contracting  parties  was 
to  establish  a  merely  obligatory  jural  relation  or  whether  the  restric- 
tion was  intended  as  a  real  burden  of  the  servient  territory,  that  is,  as 
a  servitude,  at  least  the  exppovssion  'state  servitude'  is  as  a  rule 
avoided  in  treaties. 

"  It  will  be  necessary  in  interpreting  the  treaty,  therefore,  to  de- 
termine, according  to  the  circumstances  of  each  case,  whether  an 
obligator}'  legal  relation  or  a  state  servitude  has  been  established  by 
the  treaty." 

That  is  you  cannot  expect  to  find  any  formal  declaration  in  these 
treaties  that  they  are  servitudes  or  that  they  restrict  sovereignty. 
That  must  be  found  in  the  circumstances  of  each  case,  looking  at  the 
rights  granted  by  the  treaty  and  determining  from  their  essential 
character  whether  they  do  or  do  not  create  servitudes : — 

"  If  the  latter  is  to  be  regarded  as  the  undoubted  intention  of  the 
contracting  parties,  the  treaty  will  have  the  following  effects." 

T  submit,  in  this  connection,  that  any  doubt  the  Tribunal  might 
have  as  to  llio  ijiU*ntion  of  the  parties  in  this  Case,  if  there  be  any 
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ground  for  doubt,  ought  to  be  removed  by  the  report  of  Mr.  Gallatin 
to  Mr.  Adams,  that  there  had  been  great  trouble  in  negotiating  the 
treaty  because  the  negotiators  on  the  part  of  Great  Britain  considered 
it  as  making  a  grant  of  what  the  French  civilians  called  a  servitude. 
In  view  of  that  report,  what  room  is  there  to  question  that  the  British 
negotiators  of  the  treaty,  at  the  very  time  of  its  negotiation  and  execu- 
tion, knew  that  they  were  creating  a  servitude  which  would  impair 
the  sovereignty  of  Great  Britain? 

372  Clauss  next  says : — 

"  The  eflPect  of  a  treaty  regarding  a  state  servitude  is,  in  the 
first  place,  that  the  entitled  state  is  to  exercise,  to  its  advantage,  an 
act  of  sovereimty  over  foreign  territory  in  its  own  right,  independ- 
ently of  the  foreign  national  power;  or  that  the  foreign  state  must 
refrain,  for  the  benefit  of  the  entitled  party,  from  exercising  certain 
rights  of  sovereignty  in  its  own  territory  and  over  its  own  territory 
within  certain  limits.  From  this  it  follows  that  the  entitled  state 
can  not  be  hindered  in  the  exercise  of  the  authority  belonging  to  it 
or  even  have  such  exercise  rendered  difficult  for  it  by  certain 
measures,  just  as,  on  the  other  hand,  it  is  also  the  duty  of  the  entitled 
state  not  to  go  beyond  the  rights  granted  to  it." 

This  is  a  most  valuable,  instructive  and  informing  statement  of 
the  effect  of  state  servitudes,  and  if  it  be  found  that  the  right  in 
question  here  is,  in  fact,  a  servitude,  it  fully  establishes  with  respect 
to  its  effect  every  proposition  which  the  United  States  put  before  this 
Tribunal  in  the  formulations  read  to  the  Tribunal  yesterday.  I 
continue  now  to  read  from  this  paragraph: — 

"Within  the  limits  created  by  the  treaty,  however,  the  dominant 
state  is  entirely  free  and  independent  of  the  sovereignty  of  the  serv- 
ient state.  The  legislation  oi  the  servient  state  must  yield  to  the 
servitude  right  of  the  foreign  state.  An  interference  on  the  part  of 
the  government  of  the  servient  state  in  the  servitude  rights,  as  con- 
sidered permissible  particularly  by  Gonner " 

And  I  propose  to  go  back  to  Gonner's  discussion  later  on  and  show 
that  all  that  the  latter  was  talking  about  was  the  modalities  employed 
in  the  supervising  of  the  exercise,  and  that  he  was  not  considering 
governmental  action  which  might  limit  and  impair  the  exercise  of 
the  servitude  right. 

"An  interference  on  the  part  of  the  government  of  the  servient  state 
in  the  servitude  rights,  as  considered  permissible  particularly  by 
Gonner,  but  also  by  more  recent  theorists,  is  hardly  compatible  with 
tiie  idea  of  a  state  servitude.  As  the  right  of  sovereignty  in  this 
regard  is  not,  according  to  its  substance,  within  the  sphere  of  rights 
of  the  servient  state,  every  further  interference  of  the  latter  in  the 
servitude  right  is  impossible." 

In  connection  with  this  extract  there  is  a  note  at  the  bottom  of 
the  page  stating  that  treaties  between  nations  generally  ftvoid  the 
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use  of  the  term  servitudes.    That  will  be  found  at  the  bottom  of 
marginal  p.  197. 

JxjDOE  Ghat  :  If  this  liberty  granted  by  the  treaty  of  1818  had  been 
a  liberty  in  words  to  take  fish  on  certain  coasts,  subject  to  such  laws 
regulating  the  taking  of  the  fish  as  Great  Britain  might  enact,  would 
that  be  a  servitude  ? 

Mr.  Tubner  :  Well,  I  am  not  quite  prepared  to  say  about  that,  but 
undoubtedly,  if  it  were  a  servitude  at  all,  it  would  be  a  mere  naked 
servitude,  a  right  subject  to  control  by  legislation  which  the  servient 
nation  had  reserved  the  right  to  enact,  would  not  be  a  valuable  right. 
I  am  inclined  to  think,  on  the  definition  of  servitudes  given  by  the 
authors  that  it  would  still  be  a  servitude,  although  it  would  be  a 
naked  servitude  because  subject  to  the  right  of  legislation  by  the 
servient  State.  Such  a  reservation  may  proceed  on  what  learned 
counsel  on  the  other  side,  in  discussing  the  letters  of  Mr.  Root  to  Lord 
Grey,  said  was  an  inversion  of  ideas;  that  it  was  for  the  servient 
State  to  legislate  unless  there  was  some  express  provision  in  the  treaty 
that  it  should  not  do  so ;  whereas,  Mr.  Root,  in  the  letters  referred  to 
had  insisted  that  it  could  not  legislate  unless  there  was  express  au- 
thority in  the  treaty  for  it  to  do  so.  What  Mr.  Root  said,  however, 
is  just  what  all  these  authorities  say.  If  a  servitude  has  been  created 
without  a  reservation  of  the  right  to  legislate,  there  is  no  power  in 
the  servient  State  to  interfere  with  the  exercise  of  the  right  by  legis- 
lation, and  if  it  wants,  in  the  grant  of  a  servitude,  to  retain  to  itself 
power  of  legislation  so  as  to  control  or  influence  the  exercise  of  the 
right,  it  must  take  care  to  reserve  to  itself  that  power  in  the  treaty 
whereby  it  makes  the  grant  That  is  what  Great  Britain  has  done  in 
her  treaty  of  1904  with  France.  She  had  been  informed  by  this  con- 
troversy, and  also  by  her  controversy  with  France,  and  therefore,  in 
1904,  when  the  French  right  was  wiped  out  on  certain  particular 
treaty  coasts  and  renewed  on  others  on  the  basis  of  equality  with 
British  subjects.  Great  Britain  took  particular  care,  to  expressly 
retain  the  right  to  exercise  legislative  powers  over  the  fisheries. 
There  will  be  found  a  fclause  in  that  treaty  whereby  the  French  agree 
that  they  are  to  be  subject  to  the  laws  which  Great  Britain  may 
make  providing  for  close  seasons  in  the  interest  of  the  preservation 
of  the  fishery.  There  is  a  further  stipulation  in  the  treaty  that,  as  to 
mere  modalities,  as  to  policing  the  fishery  that  should  be  regulated 
by  agreement  to  be  entered  into  by  the  two  States,  thus  illustrating 
the  further  proposition  we  have  been  insisting  on  concerning  the 

necessity  for  subsidiary  treaties. 
373  Judge  Gray  :  So  that  the  naked  grant  of  the  liberty  to  fish, 

being  a  restraint  on  the  territorial  sovereignty,  excludes  any 
implication  of  the  right  to  make  regulations  by  legislation? 

92909'*— S.  Doc.  870, 61-3,  vol  9 41 
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Mx.  TuKNisR :  That  is  the  position  of  the  United  States. 

Judge  Gray:  And  that  if  there  is  the  contention  here  that  such  a 
right  is  expressed  it  must  be  found  in  the  words  ^  in  common  with  ^ 
British  subjects,  or  not  at  all? 

Mr.  Turner:  It  must  be  found  in  some  provisicm  of  the  treaty. 
In  former  discussions  some  little  stress  has  been  laid  on  the  fact  that 
the  right  was  called  a  liberty.  However,  that  is  expressly  receded 
from  in  the  British  Argument,  because  it  is  there  said  that  while  the 
word  "  liberty  "  has  the  meaning  of  a  mere  permission,  yet,  by  virtue 
of  this  treaty,  that  as  between  the  United  States  and  Great  Britain 
it  is  a  right 

Sir  Charles  Fftzpatrick  :  So  that  the  grant  of  the  liberty  to  fish 
in  territorial  waters  carries  with  it  an  implied  abrogation  of  sov- 
ereignty on  the  part  of  the  granting  State? 

Mr.  Turner  :  An  abrogation  of  sovereignty  to  do  anything  which 
limits  or  impairs  the  exercise  of  the  right.  We  claim  no  abrogation 
of  general  sovereignty,  as  has  been  stated  in  the  Argument  of  Great 
Britain.  We  confine  our  contention  to  insisting  that  it  is  such  an 
abrogation  of  sovereignty  as  prevents  the  limiting  or  impairing  ihe 
exercise  or  enjoyment  of  the  right  which  was  conveyed  to  the  United 
States  by  the  treaty  of  1818,  that  treaty  containing  no  limiting  words. 
When  I  shall  have  gotten  through  with  this  servitude  discussion,  it 
is  my  purpose  to  make  an  examination  of  the  treaty  to  determine 
whether  there  are  any  words  or  phrases  in  it  which  were  intended  to, 
or  which  have  the  effect  of  creating  a  limitation  in  terms,  or  of 
reserving  to  Great  Britain  the  power  to  make  limiting  regulations, 
and  I  feel  confident  that  I  shall  satisfy  the  Tribunal  that  there  are 
no  words  in  the  treaty  intended  to  or  which  have  any  such  meaning 
or  effect 

The  PREsmENT :  Following  the  question  put  by  Judge  Gray,  may 
I  ask  you  how  you  would  qualify  the  right  retained  by  France  in 
article  2  of  the  convention  of  1904?  Do  you  describe  that  right  as  a 
servitude,  or  do  you,  by  reason  of  section  4  of  article  2,  which  reserves 
to  Great  Britain  the  right  of  regulation,  not  call  it  a  servitude  ? 

Mr.  Turner:  I  should  answer  the  question  of  the  President  with  a 
great  deal  of  reserve.  It  is  one  that  has  occurred  to  me  and  upon 
which  I  have  had  difficulty  in  reaching  a  satisfactory  conclusion. 
Certainly,  if  it  may  be  considered  a  servitude,  it  is  what  might  be 
called  a  naked  servitude,  because  the  right  is  to  be  exercised  subject 
to  the  laws  of  another  nation,  and  not  as  an  independent  right  on  the 
part  of  the  dominant  nation.  There  may  be  an  element  preserved 
going  to  fix  the  servitude  character  in  the  right  which  France  has 
insisted  on  to  have  an  equal  voice  in  the  modalities,  the  right  to  have 
a  voice  concurrently  with  Great  Britain  in  the  regulations  for  the 
policing  of  the  fisheries. 


ABOUMEKT  OF  GEORGE  TUKKEB.  627 

The  Pbesident:  I  confess  my  ignorance.  I  do  not  know  whether 
the  term  "  naked  servitude  "  is  a  term  used  in  the  British  or  American 
law.    I  have  never  met  this  term  before,  I  must  confess. 

Mr.  Turner:  I  did  not  use  the  term  as  a  legal  term.  It  is  one 
which  occurred  to  my  mind  on  the  spur  of  the  moment  and  may  not 
be  very  appropriate. 

Judge  Gray  :  It  is  something  like  a  naked  trust. 

Mr.  Turner:  I  assume,  however,  it  is  just  as  appropriate  in  its 
application  to  servitudes  as  the  term  "  naked  sovereignty,"  which  is 
a  term  frequently  applied  by  writers  to  the  sovereignty  of  States. 
It  has  been  claimed,  I  believe,  especially  by  Jellenek,  that  when  the 
exercise  of  the  entire  sovereignty  of  a  nation  has  been  parted  with, 
it  is  still  just  as  sovereign  as  it  was  before,  although  as  Jellenek  says 
it  is  a  mere  naked  sovereignty. 

The  PREsroENT:  It  would  be  a  nominal  right? 

Mr.  Turner  :  Nominal.    Probably  the  better  term  for  me  to  have 
used  was  "  nominal "  instead  of  "  naked." 
374  Now  I  pass  on  to  marginal  p.  200  of  Clauss.    It  is  the  first 

paragraph  after  the  marginal  p.  200 : — 

"  However " 

Says  Clauss — 

"  state  servitude  rights  are  not  private  rights,  neither  are  they  private 
rights  in  themselves  over  which  the  national  sovereignty  may  be  ex- 
ercised by  the  dominant  state.  As  far  as  a  right  in  a  foreign  territory 
has  in  itself  the  character  of  a  state  servitude,  it  is  a  right  of  national 
sovereignty  which  is  exercised  as  belonging  to  the  dommant  state,  in- 
dependently of  the  will  of  the  servient  state.  The  legislation  of  the 
servient  state  itself  is  restricted  by  state  servitude  rights.  It  is  there- 
fore impossible  to  abolish  these  rights  by  way  of  legislation,  and  ex- 
propriation is  impossible." 

I  will  read  next  from  marginal  p.  203  of  the  same  author,  begin- 
ning just  above  marginal  p.  204: — 

"  A  state  servitude  is  a  burden  from  the  standpoint  of  the  servient 
state  and  a  right  from  the  standpoint  of  the  dominant  state.     Re- 

irarded  from  this  latter  standpoint,  a  state  servitude  eml)0(lies  the 
egal  authority  to  freely  and  undisturbedly  exercise  it.  According  to 
whether  a  servitude  is  affirmative  or  negative  in  nature,  the  exercise 
thereof  consists  either  in  a  positive  interference  in  the  sphere  of 
rights  of  the  foreign  state  or  else  in  a  negative  prohibition  to  the  for- 
eign state  to  exercise  the  right  of  sovereignty  constituting  the  object 
of  the  servitude. 

"  As  regards  the  exercising  party,  it  is  solely  the  national  power 
itself  which  has  acquired  the  servitude  right. 

"  It  is  of  course  not  impossible  that  one  state  may  have  granted  to 
it  from  a  foreign  state  a  servitude  right  the  exercise  of  which  imme- 
diately benefits  its  subjects.  However,  in  law  the  party  entitled  to 
exercise  the  servitude  according  to  the  treaty  will  always  be  the  na- 
tional power  itself,  the  parties  to  the  state  servitude  not  being  private 
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)  persons  in  this  case — ^that  is,  the  individual  subjects  of  the  dominant 

state.  Generally  speaking,  economic  state  servitudes  are  practical 
examples  of  this  kind. 

"  On  the  other  hand,  there  are  state  servitudes  which,  according  to 
their  nature,  can  only  be  exercised  by  the  highest  authority  or  its 
organs.    Such  are  military  servitudes. 

"  It  is  immaterial  to  the  conception  of  a  state  servitude  to  whom 
the  advanta^  arising  therefrom  immediate  accrues.  From  a  stand- 
point of  law  it  is  always  the  national  government  itself  which  is  exer- 
cising its  rights  even  when  the  servitude  is  exercised  by  its  subjects. 
The  privileges  of  the  subjects  are  not  independent  and  possessed  by 
the  latter  themselves,  as  far  as  the  foreign  state  is  concerned,  but  are 
derived  privileges,  dependent  on  the  national  authority  of  the  dom- 
inant state." 

This  last  statement  by  Mr.  Clauss  is  very  apropos  to  what  appears 
to  be  the  argument  of  Great  Britain  here,  although  it  has  not  been 
pressed,  that  the  right  carried  by  the  treaty  of  1818,  was  merely  a 
concession  to  individual  inhabitants  of  the  United  States. 

Now,  I  read  on  further.  It  is  I  think  on  this  same  page  of  the 
translation  in  the  hands  of  the  Court.  It  is  about  the  middle  of  the 
second  paragraph  on  the  marginal  p.  205. 

"  State  servitudes  are  established  as  a  rule  by  treaty,  the  manner  of 
exercising  the  servitude  being  determined  in  special  treaties.  How- 
ever, doubts  and  misunderstandings,  dissentions  and  disputes  still 
arise  to  a  great  extent  in  this  connection,  as  the  fishery  ri^ts  of  the 
French  on  the  coast  of  Newfoundland  abundantly  demonstrate. 
Even  up  to  the  present  time  we  may,  with  respect  to  international 
servitudes  and  with  but  slight  modifications  (specially  with  respect 
to  fishery  rights  in  foreign  coastal  waters)^  still  agree  with  what  J.  J. 
Moser  said  regarding  the  public  law  servitudes  m  the  old  Empire*" 

Then  he  quotes  from  Moser : — 

"And  although  it  does  not  absolutely  come  to  a  conflict,  he  says, 
still  these  pubfic  law  servitudes  give  rise  to  interminable  disputes 
and  vexations.  To  be  sure,  treaties  are  made  from  time  to  time,  but 
the  dispute  soon  arises  again  regarding  the  meaning  of  these  treaties 
or  the  circumstances  and  cases  not  contained  and  decided  therein, 
and  regarding  violations  of  the  treaties ;  new  treaties  are  made  and 
it  goes  on  the  same;  still  new  treaties  are  made  and  it  goes  on  no 
better;  and  so  it  will  be  as  long  as  the  confusion  of  these  privileges 
continues,  to  the  end  of  the  world. 

"As  regards  the  legal  nature  of  these  treaties  regulating  the  manner 
of  exercising  state  servitudes,  '  the  servitude,'  says  Holtzendorff, 
*  would  not  terminate  simultaneously  with  the  termination  of  the 
treaty,  but  might  be  suspended  with  respect  to  its  exercise.' 

"  The  former  is  a  matter  of  course,  as  such  a  treaty  regarding  the 
mode  of  exercise  in  no  wise  affects  the  existence  of  the  right  itself, 
but  the  latter  opinion  may  be  seriously  doubted.  For  even  if  the 
treaty  in  question  is  terminated,  still  the  treaty  establishing  the  servi- 
tude remains  in  force,  and  the  latter,  as  we  have  seen  before,  directly 
confers  the  right  to  exercise  the  servitude.  Until  the  mode  of  exercise 
is  determined  by  special  agreement  the  mode  of  exercise  originally 
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intended  in  the  treaty  establishing  the  servitude  must  there- 
375      fore  be  restored,  unless  a  modus  vzvendi  should  be  created  for 

the  time  being.  An  example  of  such  a  case  is  furnished  us  by 
the  Newfoundland  Fishery  question." 

This  paragraph  I  submit  is  very  informing.  The  United  States 
says  it  is  entitled  to  exercise  its  rights  within  the  terms  of  this  treaty, 
without  interference  by  Great  Britain,  unless  there  is  some  right  of 
interference  retained  by  Great  Britain  in  the  treaty ;  and  that  if  that 
be  not  found,  then  that  the  only  restriction  which  can  be  placed  on 
the  exercise  is  one  authorised  by  some  conjoint  action  of  the  United 
States  and  Great  Britain  prescribing  the  regulations,  and  the  mode, 
manner  and  method  of  their  enforcement;  and  this  latter  contention 
of  the  United  States  appears  covered  and  fully  sustained  by  what 
Clauss  says  here  concerning  the  necessity  of  treaties  providing  the 
mode  of  the  exercise  of  the  servitude  right.  He  says  that  although 
the  original  servitude  right  would  not  be  terminated  by  war,  still  the 
subsidiary  treaty  regulating  its  exercise  would  be  terminated,  and 
that  when  the  subsidiary  treaty  has  been  terminated  and  not  renewed, 
then  the  dominant  nation  is  remitted  to  its  original  rights  under  the 
treaty  creating  the  servitude,  thus  implying  that  unless  the  dominant 
nation  does  bind  itself  by  some  'agreement  with  the  servient  nation 
concerning  the  regulations  under  which  the  servitude  is  to  be  carried 
on,  it  is  to  be  carried  on  by  the  nation,  but  within  the  fair  meaning  of 
the  treaty  absolutely  at  its  own  discretion.  Of  course  if  the  nation 
be  a  civilized  nation,  if  it  have  a  decent  sense  of  comity,  if  it  possesses 
a  decent  regard  for  the  rights  of  other  nations,  the  servitude  right 
will  be  carried  on  in  the  manner  in  which  the  authors  generally  say  it 
ought  to  be  carried  on,  that  is,  civUiter^  and  with  respect  for  the  con- 
veniences and  necessities  of  the  servient  state;  and  in  the  case  of  a 
fishery  right,  concurrent  in  character,  the  same  considerations  will  in- 
duce the  dominant  nation  to  concur  with  the  servient  nation  in  any 
fair,  just  and  proper  regulations  necessary  for  the  preservation  of  the 
fishery,  in  which  both  the  nations  have  an  equal  interest,  and  in  regu- 
lations designed  to  secure  the  fishermen  of  both  nations  fair,  just  and 
equal  opportunities  of  enjoyment. 

SiK  CHARI.E8  FiTZPATRicK ',  I  uotice  that  Clauss  proceeds  to  discuss, 
in  a  very  interesting  way,  this  question  of  the  rights  of  the  English 
and  French  fishermen  on  the  Newfoundland  coast,  in  connection  with 
this  question  of  servitudes.  I  have  also  noticed,  in  the  different  au- 
thorities you  have  referred  to,  among  others,  von  Liszt,  von  Holtzen- 
dorff,  and  von  Ullmann  that  they  frequently  refer  to  this  French 
right  on  the  coast  of  Newfoundland  as  a  servitude.  Would  you  be 
good  enough  to  point  out  any  of  the  authors — ^you  probably  have  them 
under  your  hand — ^who  refer  to  the  American  right,  in  the  same  way, 
as  being  a  servitude! 
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Mr.  Turner  :  I  shall  run  across  eight  or  ten  of  them  before  I  have 
concluded  this  discussion,  Sir.  It  would  probably  be  taking  too  much 
time  to  do  it  now — 

Sir  Charles  Fitzpatrick  :  You  have  that  in  mind,  have  you  ? 

Mr.  Turner  :  Yes ;  and  I  shall  call  the  attention  of  the  Tribunal  to 
these  references  as  I  meet  them  in  the  discussions  of  the  various 
authors. 

I  next  call  the  attention  of  the  Court  to  marginal  p.  210,  where 
Clauss  refers  to  Bulmerincq.  This  is  found  just  immediately  preced- 
ing marginal  p.  211 : 

"  Bulmerincq  says  the  mode  of  exercise  of  a  servitude  within  the 
territory  of  a  foreign  state  must  not  be  contrary  to  the  provisions 
of  the  constitution  of  that  state  and  must  not  prevent  the  continued 
existence  or  the  continued  prosperous  existence  of  the  servient  state." 

Now,  Clauss  says : — 

"  However  fine  and  well  meant  these  rules  are,  international  prac- 
tice has  not  yet  adopted  them.  However  desirable  it  might  be  from 
a  political  standpoint  for  the  so-called  economic  state  servitude  in 
particular  to  be  exercised  as  sparingly  as  possible,  nevertheless,  right 
here  history  shows  that  the  riffht  of  a  state  servitude  has  always  been 
treated  as  a  strict  right,  and  that  states  have  always  taken  the  stand- 
point of  right  and  not  that  of  fairness.  An  instructive  example  of 
this  case  is  furnished  by  the  Newfoundland  fishery  question.  This 
principle  may  therefore  be  considered  as  a  postulate,  but  not  as  a 
practical  le^al  maxim. 

"  It  is  still  more  impossible  to  consider  the  other  rules  cited  by 
Heffter  and  Bulmerincq  as  practical  law;  they  are  not  only  in  con- 
tradiction with  practice  out  also  with  the  character  of  state  servitudes 
in  general.  Constitutional  law  developes  with  the  course  of  events, 
and  altered  legal  and  economic  conditions  necessarily  produce  altered 
constitutional  conditions.  State  servitudes,  with  their  rigid  real 
right  character,  can  not  follow  these  changes, 

"  But  even  apart  from  this,  the  rules  mentioned  can  lay  no  claim 
to  legal  validity,  for  it  is  in  the  nature  of  a  state  servitude  that  the 
sovereign  right  involved  should  not  come  within  the  sphere  of  domin- 
ion 01  the  servient  state.  If  we  had  to  admit  that  the  mode 
376  of  exercise  cannot  be  contrary  to  the  provisions  of  the  consti- 
tution of  tlie  servient  state,  tne  situation  of  the  dominant  state 
would  be  rather  precarious,  the  sovereign  rights  involved  being  sub- 
ject to  the  soverei^  will  or  the  servient  state,  as  the  latter  would  be 
able,  by  changes  m  its  constitution,  to  control  the  exercise  of  the 
right  and  thus  the  right  itself." 

I  am  proceeding  as  rapidly  as  I  can  to  get  through  with  these  refer- 
ences to  Clauss. 

I  next  refer  the  Tribunal  to  marginal  p.  228.  In  the  extract  which 
I  shall  read,  begining  just  above  the  marginal  p.  224,  the  author  deals 
particularly  with  the  question  of  subsidiary  treaties : — 

"  This  rigid,  strictly  real  character  of  a  state  servitude  forbids  in 
itself  the  unilateral  interference  on  the  part  of  the  obligated  state  in 
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the  existing  jural  situation.  Indeed,  cases  may  be  imagined  in  which 
even  the  entitled  state  itself  has  not  the  right  to  free  the  obligated 
one  from  the  obligation  incurred. 

'^  In  order,  however,  that  this  rigid  character  of  the  servitude  may 
not  lead  to  too  great  contrasts  in  constitutional  and  legal  concep- 
tions, which  are  in  a  state  of  constant  development,  the  mode  of  exer- 
cising the  servitude  is  regularly  reserved,  m  treaties  creating  state 
servitudes,  for  a  special  treaty.  Treaties  for  the  regulation  of  these 
conditions,  in  so  far  as  they  ao  not  concern  the  right  itself,  but  only 
the  manner  of  its  exercise  produce  only  obligatory  effects,  and  the 
clausula  rebus  sic  stantibus  can  not  be  dispensed  with  for  these  obli- 
gations. The  opinions  of  Heffter  and  Bulmerincq  may,  in  this  sense, 
be  concurred  in.  Nevertheless,  such  a  qhanffe  must  always  be  proved 
as  would  make  it  appear  legally  permissible  to  denounce  the  treaty 
unilaterally.  It  will  be  always  aifficult  to  bring  such  proof,  as  it 
must  demonstrate  the  fact  that  Hhe  continued  recognition  of  the 
treaty  would  place  the  state  in  danger.' " 

Happily,  I  have  reached  the  last  selection  I  want  to  read  from 
Clauss,  found  on  marginal  p.  226,  about  the  middle  of  the  page,  en- 
titled Chapter  IX,  "  Violation  and  Prosecution  of  State  Servitude 
Rights."  It  is  not  very  long,  and  I  will  read  it  before  the  Court 
takes  its  adjournment:— 

'^A  state  servitude,  considered  as  a  right,  includes,  as  we  have  seen, 
the  privilege  to  exercise  freely  and  without  hindrance  the  rights 
granted  by  it ;  on  the  other  hand  also  the  obligation  not  to  do  any- 
thing beyond  what  it  ^ants  the  right  to  do. 

"  There  therefore  arises  from  a  state  servitude  the  right  to  demand 
that  no  one  shall  act  in  actual  opposition  with  its  tenor.  This  means 
that  neither  the  servient  state  nor  its  subjects  should  render  difficult 
or  quite  impossible  the  exercise  of  the  state  servitude. 

"An  illegal  aggravation  of  the  exercise  of  a  state  servitude  would 
exist,  for  instance,  if  taxes  or  other  duties  were  imposed  upon  it  or 
if  the  entrance  of  the  servient  territory  were  made  subject  to  burden- 
some conditions  which  had  not  been  agreed  upon." 

This  is  one  of  the  passages  cited  in  another  connection  in  the  writ- 
ten Argument  of  the  United  States,  which  learned  counsel  for  Great 
Britain  was  unable  to  find  from  the  reference  made  to  it  in  that 
Argument : — 

"  Every  hampering  on  the  part  of  the  subjects  of  the  servient  state 
of  the  right  to  exercise  the  servitude  to  the  extent  stipulated  in  the 
treaty  is  also  illegal.  For  this  reason  England,  for  instance,  re- 
quired her  subjects  to  remove  the  permanent  buildings  on  the  coast 
of  Newfoundland,  since  the  French  fishermen  were  hindered  by  them 
in  the  full  exercise  of  their  rights.    The  servient  state  is  under  obli- 

fation  to  see  that  its  subjects  do  not  act  in  opposition  to  the  treaty, 
'he  English  Government,  in  the  Newfoundland  fishery  question,  con- 
curred m  the  opinion  of  the  French  Government  that  every  state 
which  concludes  treaties  with  another  obligates  itself  to  see  that  its 
subjects  obey  the  treaty. 

"  Every  hampering  of  the  exercise  of  a  state  servitude  on  the  part 
of  the  servient  state,  direcUy  or  indirectly,  and  every  transgression 
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by  the  dominant  state  of  the  limits  determined  by  the  treaty,  is  a  vio- 
lation of  the  right  for  which  redress  must  be  given.  Every  violation 
therefore  gives  rise  to  a  claim  for  restoration  of  the  former  condition 
and  for  damages  for  the  injury  caused  by  the  violation." 

If  the  Court  deems  it  proper,  I  will  now  conclude  my  remarks  for 
the  day. 

The  PKEsmsNT:  The  Court  will  adjourn  until  to-morrow  at  10 
o'clock. 

[The  Tribunal,  at  3.62  p.  m.  o'clock,  adjourned  until  Friday,  the 
24th  June,  1910,  at  10  o'clock  a.  m.] 
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The  Tribunal  met  at  10  o'clock  a.  m. 

Mr.  Turner  (resuming) :  I  had  just  concluded  my  examination  of 
Mr.  Clauss's  work,  the  dogmatic  part  of  it,  when  the  Court  adjourned 
yesterday,  and  did  not  suppose  there  would  be  any  occasion  to  recur 
to  it,  but  the  inquiry  put  to  me  by  the  honourable  Arbitrator,  Sir 
Charles  Fitzpatrick,  causes  me  to  refer  to  one  other  passage  in  that 
work. 

It  had  never  occurred  to  me  that  if  the  French  fishery  right  were 
considered  a  servitude,  there  could  be  any  question  about  the  Ameri- 
can fishing  right  being  a  servitude,  and,  therefore,  in  marking  the 
passages  of  the  several  authors  for  reading  to  the  Tribunal,  I  had  not 
thought  to  mark  passages  which  are  come  across  occasionally,  re- 
ferring to  the  American  fishing  right  in  the  same  terms  as  the  French 
fishing  right  I  do  not  see  any  difference  between  the  two  rights. 
The  only  possible  distinction  which  anybody  can  draw,  upon  any 
principle  that  I  can  image,  would  be  that  the  French  had  considered 
their  fishing  right  exclusive,  whereas  the  right  of  the  United  States 
has  never  been  claimed  to  be  exclusive,  but  it  is  not  the  exclusive 
character  of  the  right  which  marks  and  stamps  it  as  a  servitude  at  alL 
One  of  the  illustrations  given  by  all  the  writers  of  the  principle  in 
dubio  pro  libertate^  is,  that  the  right  of  the  nation  granting  the  servi- 
tude to  the  concurrent  use  of  the  same  faculties  granted,  is  bound  to 
be  presumed,  unless  there  is  something  in  the  treaty  to  negative  such 
concurrent  use,  thus  showing  that  the  exclusive  character  of  the 
right  is  not  one  of  the  elements  of  a  servitude. 

Now,  Mr.  Clauss  refers  to  this  American  fishing  right  in  identically 
the  same  terms  that  he  refers  to  the  French  fishing  right,  in  the  pas- 
sage of  his  work  immediately  after  marginal  p.  187,  under  the 
title  of ;--« 
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"  In  contradistinction  to  the  former,  these  may  be  called  servitudes 
of  peace.  In  spite  of  the  peaceable  character  of  these  servitudes,  cer- 
tain servitudes  of  this  very  kind  have  most  frequently  put  the  diplo- 
matic apparatus  in  motion  on  account  of  the  frequent  divergencies  of 
opinion  concerning  them." 

Then  he  speaks  of  " affirmative"  economic  servitudes: — 

"Fishery  rights.  These  are  not  only  the  most  important  state 
servitudes  from  an  economic  standpoint,  but  at  the  same  time  the 
most  interesting  from  a  legal  standpoint.  The  following  fishery 
rights  are  among  those  which  have  b^n  most  prominent  in  history : 
The  fishery  rights  of  the  Frendi  on  the  coast  of  Newfoundland;  the 
fishery  rights  in  the  Bering  Sea,  supposed  to  belong  to  the  North 
Americans ;  and,  finally,  fishery  rights  of  the  North  .^onericans  along 
the  British  coasts  of  JJ^orth  America. 

"  Timber  rights  in  connection  with  sovereign  rights  may  likewise 
be  state  servitudes.  The  right  to  cut  campeche  (a  dyewood)  on  the 
coast  of  Honduras,  e^anted  to  the  English  by  Spain  by  article  17  of 
the  Paris  Treaty  of  February  10,  1763,  is  frequently  mentioned  in 
international  law  literature.  Hunting  servitudes  were  very  frequent 
among  the  states  of  the  old  Empire.  Other  forest  rights  and  rights 
of  pasturage,  water  conduits,  etc.,  may  assume  the  international  char- 
acter of  a  state  servitude  between  neighbouring  states." 

Now,  it  is  true  that  this  learned  author  does  not  here,  in  express 
terms,  denominate  the  American  fishery  right  on  the  coast  of  British 
North  America  as  a  servitude,  but  he  speaks  of  it  and  classes  it  with 
the  French  right,  and  he  speaks  of  them  both  under  the  sub-title 
**  State  Economic  Servitudes." 

Judge  Gray:  Fishery  rights  in  North  America  along  the  British 
coasts  of  North  America.  Does  that  refer  to  the  right  of  the  United 
States  in  this  fishery? 

Mr.  Turner:  What  else  could  it  possibly  refer  to? 

Judge  Gray:  I  thought  you  said  it  did  not  refer  "in  express 
terms." 

Mr.  Turner:  I  said  Mr.  Clauss,  in  referring  to  this,  did  not  ex- 
pressly denominate  it  as  a  servitude.  Neither  does  he  here  denomi- 
nate the  French  right  as  a  servitude. 

Judge  Gray  :  Oh,  I  beg  your  pardon. 

Mr.  Turner  :  But  he  mentions  both  of  them  in  the  same  category 
under  the  head  of  "Economic  State  Servitudes,"  thus  indicating 

clearly  his  view  that  they  were  both  servitudes. 
878  Judge  Gray  :  I  beg  your  pardon.    I  thought  you  had  over- 

looked that. 

Mr.  Turner  :  I  am  very  glad  indeed  that  the  honourable  Arbitrator 
called  my  attention  to  the  matter,  because  my  language  might  have 
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caused  a  misapprehension  in  the  minds  of  other  members  of  the 
Tribunal. 

Clauss  refers  particularly  to  the  French  servitude  later  on,  and 
since  he  classes  both  the  French  and  American  right  together,  I  will 
read  what  he  says  about  the  French  right.  It  will  be  found  in  the 
third  paragraph  of  marginal  p.  225,  and  there  he  not  only  denomi- 
nates the  French  right  a  servitude,  but  calls  Lord  Salisbury  as  a  wit- 
ness to  the  fact  that  it  is  a  servitude. 

Speaking  about  the  right  of  one  State  to  terminate  servitudes  when 
they  had  become  oppressive  and  burdensome,  the  author  says : — 

"  England  has  never  even  made  an  attempt  to  take  advantage  of 
this  entirely  changed  condition  of  affairs  of  the  present  time,  as  com- 
pared to  the  time  of  the  Utrecht  Peace  Treaty,  in  order  to  cancel 
unilaterally  the  rights  of  the  French.  This  may  partly  be  explained 
by  the  fact  that  she  has  never  felt  an  especially  keen  mterest  in  the 
Newfoundland  fishermen,  and  also  because  she  did  not  want  to  break 
with  France  on  account  of  such  a  petty  cause ;  but  above  all  for  the 
reason  that  England,  as  Lord  Salisbury  exnressed  himself,  considered 
the  rights  of  the  French  on  the  Newfoundland  coast  as  a  state  servi- 
tude, m  regard  to  Newfoundland,  which  endures  independently  of 
economic  and  political  circumstances." 

These  references  to  the  French  treaty  right  as  a  servitude  will  be 
found  I  think  running  through  a  great  many  of  the  servitude  dis- 
cussions. The  reason,  probably,  why  the  American  right  is  not 
found  more  frequently  referred  to  in  the  same  way,  is  because  the 
controversy  has  not  so  continuously  disturbed  the  relations  of  the 
two  nations  as  the  controversy  over  the  French  servitude  has  that 
of  France  and  Great  Britain ;  in  fact  there  never  has  been  any  dis- 
cussion between  the  two  nations,  except  with  reference  to  fishing 
rights  under  the  treaty  of  1871,  which  grew  out  of  the  interruption 
of  the  American  fishermen  by  a  mob  in  Fortune  Bay  in  1878.  It  has 
only  been  revived  of  late  by  the  discussion  between  Mr.  Root  and  Sir 
Edward  Grey,  occasioned  by  the  passage  of  very  stringent  fishing 
laws  by  Newfoundland  in  1905  and  1906. 

Now  the  President  asked  yesterday  if  I  considered  the  survival  of 
the  ancient  French  right  provided  for  by  the  treaty  of  1904  as  consti- 
tuting a  servitude.  I  have  thought  that  matter  over,  and  I  am  com- 
pelled to  answer  the  question  by  saying  that  in  my  judgment,  the 
right,  as  it  survives  under  the  treaty  of  1904,  is  a  servitude  within 
the  principles  laid  down  for  the  determination  of  that  status.  In 
considering  this  learning,  which  is  indeed  very  far  from  elementary, 
my  own  mind  propounds  queries,  and  I  frequently  have  them  pro- 
pounded to  me  by  others,  which  require  time  for  consideration,  and 
very  extended  consideration,  to  enable  me  to  reach  a  conclusion  sat- 
isfactory to  my  own  mind.  I  have  thought  over  the  question  pro- 
pounded by  the  President,  since  yesterday's  adjournment,  and  have 


ABOT7MBNT  OF  QBOBGE  TXJBNEB.  635 

concluded  that,  on  principle,  the  French  right  must  still  be  consid- 
ered a  servitude. 

I  have  already  this  morning  adverted  to  the  fact  that  the  exclusive 
character  of  a  right  of  this  kind  is  no  criterion  at  all  by  which  to 
determine  whether  or  not  it  is  a  servitude,  and  it  seems  to  me,  like- 
wise, that  the  reservation  by  the  servient  State  of  a  greater  or  less 
measure  of  supervisory  power  by  means  of  regulation  constitutes  no 
criterion  by  which  to  determine  the  servitude  character  of  the  right 
granted.  The  true  criterion  is  whether  the  one  nation  has  the  power 
and  authority  to  enter  the  atmosphere,  so  to  speak,  of  the  other  na- 
tion, to  enter  within  its  jurisdictional  limits,  there  to  subject  the  ter- 
ritory of  the  latter  nation  to  one  or  more  of  its  economic  purposes, 
and  if  that  right  is  granted  in  such  a  way  that  the  dominant  nation 
has  a  right  to  insist  on  it  and  the  servient  nation  no  power  to  oppose 
it,  then  it  is  not  material  to  the  existence  of  the  right  as  a  servitude 
that  the  servient  State  has  reserved  to  itself  power  to  regulate  or  to 
limit  the  enjoyment  of  the  right;  the  great  and  distinguishing  char- 
acteristic, as  I  gather  it  from  my  study  on  the  subject,  being  that  the 
dominant  nation  has  power  to  enter  the  territorial  sphere  of  the 
servient  nation  for  one  of  its  economic  purposes,  without  right  or 
power  on  the  part  of  the  servient  nation,  to  object  to  or  to  limit  that 
entry  in  any  manner. 

But,  even  upon  the  idea  that  a  right  of  control  on  the  part  of  a 
servient  State  as  to  the  time,  manner,  and  method  of  fishing,  might 
change  the  aspect  of  a  fishing  right  of  this  kind,  when  we  look  into 
the  French  treaty  of  1904,  we  find  there  is  still  a  very  considerable 
sphere  of  right  with  respect  to  that  fishery,  concerning  which  Great 
Britain  has  reserved  to  herself  no  power  of  control.  She  gave 
379  this  right  to  the  French  to  be  exercised  on  an  equality  with 
British  fishermen,  and  then  went  on  to  specify  the  particular 
limitations  to  be  observed  by  the  French  fishermen  in  the  exercise 
of  their  fisheries,  especially  mentioning  the  particular  things  concern- 
ing which  they  were  to  be  made  subject  to  the  British  laws,  and  on 
the  maxim,  expressio  uniua  est  exclumo  alteriua^  those  are  the  only 
limitations  which  the  French  would  be  required  to  observe.  The 
first  of  the  limitations  is  that  the  French  shall  not  make  use  of  stake- 
nets  or  fixed  engines  without  the  permission  of  the  local  authorities. 

I  find  in  the  British  Case  Appendix  at  p.  49  (English  translation), 
printed  also  in  the  United  States  Case  Appendix  at  p.  83,  the  first, 
and  the  only  regulation  concerning  the  method  of  carrying  on  the 
fishery : — 

"They  shall  not  make  use  of  stake-nets  or  fixed  engines  without 
permission  of  the  local  authorities." 

Sib  Chabi.es  Fitzfatbick  :  That  is  at  p.  49 1 
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Mb.  Tdrnsr:  P.  49.  That  is  the  only  limitatiou  placed  on  the 
French  with  reference  to  the  mode,  manner,  or  means  of  carrying  on 
their  fishery,  and  I  assume  that  having  specifically  provided  that 
limitation,  it  was  not  within  the  contemplation  of  the  nations  that 
any  other  or  further  limitation  as  to  the  manner  and  mode  of  carry- 
ing on  their  fishery  should  be  imposed  on  them  without  their  consent. 

Now,  we  come  to  the  time  limiting  "  regulations,"  and  the  Tribunal 
will  see  that  those  are  of  a  specific  character  also: — 

"  On  the  above-mentioned  portion  of  the  coast,  British  subjects  and 
French  citizens  shall  be  subject  alike  to  the  laws  and  regulations  now 
in  force,  or  which  may  hereafter  be  passed  for  the  establishment  of 
a  close  time  in  regard  to  any  particular  kind  of  fish,  or  for  the 
improvement  of  the  fisheries." 

They  are  to  be  subject  to  the  establishment  of  laws  or  regulations 
for  a  "  close  time."  The  express  mention  of  that  negatives  of  course 
any  other  laws  or  regulations  to  which  the  French  were  to  be  subject 
without  their  own  consent;  and  the  Tribunal  will  notice  that  there 
is  implication  that  even  these  laws  and  regulations  are  not  to  be 
absolutely  such  as  Great  Britain  or  her  colonies  may  see  fit  to  make, 
because  it  is  provided : — 

"  Notice  of  anv  fresh  laws  or  regulations  shall  be  given  to  the 
Government  of  the  French  Republic  three  months  before  they  come 
into  operation." 

Thus  giving  that  Government  an  opportunity,  if  it  should  think 
that  the  laws  and  regulations  unduly  trenched  on  the  rights  of  the 
French  fishermen,  to  take  such  governmental  action  as  might,  in  its 
judgment  and  discretion,  be  proper  to  protect  the  French  right. 

And  then  follows  immediately  a  third  provision  which  expressly 
implies  a  limitation  of  the  sovereignty  of  Great  Britain : — 

"  The  policing  of  the  fishing  on  the  above-mentioned  portion  of 
the  coast,  and  for  preventing  of  illicit  liquor  traffic  and  smuggling  of 
spirits,  shall  form  the  subject  of  regulations  drawn  up  in  agreement 
by  the  two  Governments." 

Manifestly,  if  it  was  intended  that  Great  Britain  should  retain 
complete  sovereignty  over  this  fishery,  she  would  not  have  permitted 
any  participation  by  the  French  Government  in  the  making  of  regu- 
lations concerning  the  policing  of  the  fishing,  and  regulations,  more- 
over, which  go  to  as  important  a  matter  to  her  as  the  prevention  of 
the  liquor  traffic,  and  the  prevention  of  smuggling  within  her 
territories. 

So  that  upon  such  reflection  as  I  have  been  able  to  give  to  it,  it 
seems  to  me  that  the  question  must  be  answered,  that  even  under 
this  treaty  of  1904,  the  French  fishery  right  must  be  considered  as  a 
servitude.  On  the  face  of  the  treaty  Great  Britain  was  not  to  legis- 
late or  regulate  Uie  fishery  in  every  respec^  as  she  pleased,  but  above 
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and  beyond  that,  the  great  and  distinguishing  characteristic  of  servi- 
tudes is  not  the  want  of  right  in  the  servient  nation  to  make  limited 
or  unlimited  regulations,  but  it  is  the  right  of  the  dominant  nation 
to  invade  the  limits  of  the  territory  of  the  servient  nation  without 
reference  to  the  wishes  of  the  latter,  and  to  make  use  of  that  territory 
for  its  economic  purposes. 

I  am  now  very  nearly  through  with  the  German  authors.    I  will 
conclude  my  review  of  the  authors  of  that  nation  by  calling  the  atten- 
tion of  the  Tribunal  to  parts  of  the  work  of  HoUatz.    The  transla- 
tions were  passed  up  yesterday. 
880  I  read  from  Hollatz  yesterday,  as  I  did  from  Clauss,  with 

respect  to  the  historical  development  of  the  doctrine  of  servi- 
tudes. I  now  recur  to  his  work  for  the  purpose  of  presenting  to  the 
Tribunal  parts  of  his  dogmatic  discussion  which  bear  upon  the  par- 
ticular questions  I  am  now  discussing,  namely,  is  the  Treaty  right  of 
1818  a  servitude,  and  if  so,  what  are  its  effect  in  limiting  the  other- 
wise unlimited  sovereignty  of  Great  Britain  ? 

I  will  read  from  p.  41  of  the  translation  of  Mr.  Hollatz,  and  when 
I  refer  to  these  pagings  I  shall  always  refer  to  the  marginal  page, 
even  if  I  do  not  mention  it. 

The  heading  is : — 

"The  OBJEor  of  a  State  SERvrruDE:— 

"  In  section  6  this  treatise  it  was  shown  that  the  object  of  each  state 
servitude  is  territorial  sovereignty — ^that  is,  the  right  and  power  of 
a  state  over  its  territory.  The  territory  of  a  state  consists  of  the  land 
proper,  the  earth  below  the  surface,  the  atmosphere  above  it,  the 
waters  of  the  coast,  the  inland  lakes,  and  the  national  rivers.  All 
these  parts  of  the  territory  are  subject  to  the  servitude  of  the  state; 
any  doubt  regarding  the  object  does  not  exist  But  it  must  be  always 
observed,  that  the  number  of  the  territorial  prerogatives  surrendered 
by  state  servitude  is  not  so  extensive,  as  to  diminish  entirely  or  to  a 
very  great  degree  the  territorial  sovereignty  of  the  other  state  subject 
to  servitude.  In  such  a  case  the  state  servitude  would  destroy  the 
independent  existence  of  the  state,  and  there  could  be  no  further 
question  of  a  servitude." 

This  learned  author  reaches  the  conclusions  above  stated,  after  an 
examination  of  the  subject,  and  a  very  careful  examination,  appar- 
ently, if  his  very  clear  and  lucid  monograph,  be  consulted  in  all  its 
parts. 

I  next  refer  the  Tribunal  to  p.  46. 

Judge  Gray  :  I  do  not  think  you  gave  us  the  page  you  were  reading 
from. 

Sm  Charles  Fitzpatrick  :  Page  42. 

Mr.  Turner  :  It  is  found  between  marginal  pages  41  and  42. 

Sib  Charles  Fitzpatrick  :  Page  23  of  our  paging. 
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Mr.  Turner:  If  the  Tribunal  did  not  catdi  this  passage  I  would 
like  to  read  it  again,  because  I  consider  it  very  valuable  to  my 
discussion. 

JiTDGE  Grat  :  I  heard  it,  but  I  did  not  remember  the  page. 

Mr.  Turner:  I  next  refer  to  marginal  page  46.  The  sub-title  of 
part  of  the  discussion  from  which  I  shall  read  is: — 

^^  THE  ORIGIN  OF  A  STATE  SERVITUDE. 

"  No  nation  can  naturally  claim  the  use  of  the  territory  of  another 
nation,  or  can  it  claim  in  its  own  name  the  exercise  of  any  sover- 
eignty, nor  is  the  other  nation  obliged  to  concede  such  claims.  The 
concession  for  this  must  be  acquired  by  special  or  tacit  treaties,  and 
it  depends  upon  the  freewill  of  nations  whether  and  what  rights  in 
their  territories  they  will  concede  to  other  nations.  This  is  the  same 
doctrine  already  expounded  by  Koemer,  and  to  which  reference  was 
made  on  page  18  oi  this  treatise.  Only  the  will  of  a  state  can  bind 
it,  and  not  any  general  laws  or  regulations ;  and  only  the  concurring 
will  of  nations  can  create  a  valid  state  servitude.  The  usual  form 
of  the  national  will  is  the  international  treaty.  It  is  immaterial 
whether  the  treaty  which  established  the  state  servitude  is  only  con- 
cluded with  regard  to  the  servitude,  or  whether  the  stipulation  in 
question  is  a  part  of  another  treaty,  perhaps  of  a  treaty  oi  peace.  It 
is  also  immaterial  whether  the  treaty  in  (juestion  uses  the  word 
'  servitude '  or  not.  Generally  it  is  not  done  in  practice.  It  is  finally 
immaterial  whether  both  nations  conclude  the  treaty  by  freewill  or 
whether  perhaps  one  of  them  was  obliged  to  conclude  it  by  force  or 
through  fear.  Indeed,  it  happens  quite  often  that  a  state  servi- 
tude will  be  forced  upon  the  conquered  enemy.  There  is  of  course 
no  international  principle  corresponding  with  section  123,  B.G.B. 
German  Civil  Code)." 

The  passage  just  read  is  important  in  its  reference  to  the  manner 
in  which  nations  generally  conclude  these  servitude  treaties,  and  the 
entire  history  of  such  treaties,  when  it  comes  to  be  looked  into,  will 
be  found  to  confirm  the  statement  of  HoUatz.  Nothing  could  be 
further  from  the  practice  of  nations,  I  imagine,  where  one  of  them 
was  consciously  entering  upon  the  grant  of  a  servitude  to  another 
nation,  than  to  impress  on  the  treaty  by  express  mention  the  servitude 
idea,  or  the  idea  that  the  particular  rights  enumerated  in  the  treaty 
were  intended  to  limit  the  sovereignty  of  the  servient  nation.  In  no 
treaty  containing  grants  denominated  by  the  writers  as  servitudes 
will  anything  of  the  kind  be  found.  The  determination 
381  whether  the  treaty  right,  which  may  be  claimed  to  be  a  servi- 
tude by  one  of  the  nations  and  an  obligation  by  the  other,  is 
or  is  not  a  servitude,  is  made  to  depend  in  all  cases  upon  a  con- 
struction of  the  terms  of  the  treaty  granting  the  right. 

I  next  refer  the  Tribunal  to  marginal  p.  48  of  Hollatz.  It  is  the 
sub-heading  "  Section  10,  Consequences  of  State  Servitudes  and  Con- 
sequences of  their  Violation." 


ABOUMEl<rT  OF  GEOBGE  TUBNEB.  639 

^  It  is  the  natural  consequence  of  the  yalid  state  servitude  that  the 
state  subjected  to  the  servitude  can  not  undertake,  according  to  the 
treaty,  certain  actions,  perfectlv  proper  in  themselves,  but  must 
acquiesce  in  a  certain  ana  in  itself  unjustifiable  action  of  the  foreign 
state;  that  is  to  say,  that  the  state  subjected  to  the  servitude  must 
refrain  from  anv  infring^nent  of  the  other  state's  right  to  exercise 
the  servitude.  On  the  other  hand,  the  state  entitled  to  a  ^servitus  in 
patiendo'  has  without  question,  analogous  to  the  civil  law,  the  obli- 
gation to  exercise  its  rights  only  '  civiliter ; '  that  is," — 

And  this  author  explains  this  term  "  civiliter  " — 

"  that  is,  not  to  encroach  more  upon  the  territorial  sovereignty  of  the 
state  subject  to  servitude  than  it  is  necessary  for  the  exercise  of  the 
servitude." 

To  the  extent,  of  course,  that  the  servitude  is  a  necessary  encroach- 
ment on  the  territorial  sovereignty  of  the  servient  State  or  upon  its 
economic  needs,  the  latter  must  give  way  in  favour  of  the  servitude, 
because  the  creation  of  the  servitude  necessarily  presupposes  that. 
To  the  extent  that  the  exercise  of  the  servitude  is  necessary  to  its  full 
enjoyment,  to  the  extent  that  laws  and  regulations  of  the  servient 
State  might  impair  the  full  enjoyment  of  the  servitude,  manifestly, 
upon  logical  principle,  there  can  be  no  other  rule,  than  that  the  sov- 
ereignty of  the  servient  State  must  give  way ;  the  predominant  right 
must  prevail.    The  author  then  proceeds : — 

"The  state  which  is  subject  as  well  as  the  state  which  is  entitled 
to  the  servitude  is  not  only  responsible  for  its  own  action  or  absten- 
tion, but  also  in  like  manner  for  the  conduct  of  its  subjects.  In  prac- 
tice the  actual  conditions  are  in  many  cases  such  that  the  state  servi- 
tude and  its  exercise  are  of  no  direct  advantage  to  the  state  itself,  but 
only  to  its  subjects;  thus,  for  instance  article  13  of  the  treaty  of 
Utrecht  of  April  11, 1713,  reads: ' French  subjects  shall  be  allowed  to 
catch  and  to  dry  fish  on  the  coast  of  Newfoundland ; '  article  16  of 
the  peace  of  Paris  of  February  10, 1763,  reads : '  The  French  subjects 
have  the  liberty  to  fish  and  to  dry  fish.'  This  does  not  chan^  the 
character  of  the  servitude,  provided  always  that  two  states,  two  inter- 
national subjects,  are  the  contracting  parties," 

And  here  the  author  meets  squarely  and  disposes  of  the  suggestion 
upon  which  the  British  Case  was  prepared,  and  upon  which  the  entire 
British  Argument  has  been  conducted  thus  far,  that  the  fishery  right 
carried  by  the  treaty  of  1818  was  merely  a  concession  to  individual 
inhabitants  of  the  United  States.  It  was  a  concession  to  the  United 
States  for  the  benefit  of  its  inhabitants,  and  as  stated  by  this  author 
and  by  others  from  whom  I  have  read  and  from  whom  I  will  read,  it 
is  wholly  immaterial  whether  a  right  taken  by  the  State  is  to  be 
exercised  by  itself  in  its  capacity  as  a  State,  or  whether  it  is  taken 
for  the  benefit  of,  and  to  be  exercised  by,  its  citizens  or  subjects.  In- 
deed, an  economic  servitude  could  not  be  granted  to  be  enjoyed  by  a 
State  in  any  other  way  than  by  and  through  its  citizens  or  subjects. 
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CJontinuing  on  with  this  passage  of  Hollatz : — 

^'  That  the  servitude  is  a  real  right  as  distin^ished  from  an  obli- 
gation is  admitted  ahnost  without  question  both  in  tibieory  and  prac- 
tice. The  first  author  who  dealt  with  this  question,  and  decided  it  as 
it  is  understood  to-day,  was  Engelbrecht  His  most  important  oppo- 
nent at  the  present  day  is  probably  von  Liszt,  who  denies  the  abso- 
lute, permanent  character  oi  the  servitude,  but  omits  to  furnish  proof 
for  his  opinion.  But  almost  all  the  other  writers,  as  already  men- 
tioned, have  expressed  themselves  strongly  in  favour  of  the  real 
character  of  the  servitude." 

The  next  passage  will  conclude  my  reading  from  Hollatz.  Com- 
mencing between  marginal  pp.  56  and  58,  entitled  '^  Brief  Compari- 
son of  the  Analogies  and  Difference  between  the  Servitudes  of  Private 
and  International  Law." 

^^  In  conclusion  we  shall  compare  the  characteristics  of  the  servi- 
tude of  international  law  with  the  servitude  of  Roman  private  law. 

"  The  general  principles  can  be  taken  over  from  Roman  law  with- 
out difficulty.  Both  kinds  of  servitudes  are  real  rights  in  foreign 
property  with  the  difference,  however,  that  in  the  first  we  deal  witli 
the  real  right  of  private  law,  whereas  in  the  second  we  deal  with  the 
real  right  of  public  and  international  law.  Both  can  only  consist 
in  patiendo  or  in  non  faciendoj '  in  order  to  prevent  the  depreciation 
of  the  property,'  or  tne  territorial  sovereignty  by  a  too  oppressive 
buroen  m  the  nature  of  a  real  right;  and  in  both  cases,  the 
382  exercise  of  the  right  must  be  '  civiliter.'  On  the  contrary,  the 
division  of  jprivate  law  into  predial  and  personal  servitudes 
is  inconsistent  with  the  nature  of  the  servitude,  inasmuch  as  states 
and  their  rights  of  soverei^ty  have  'no  natural  end  to  their  life.' 
Servitudes  are  acquired  in  civil  law  by  legal  processes  and  prescrip- 
tion; in  international  law  on  the  contrary,  as  previously  Miown  in 
pp.  25-26,  only  the  will  of  the  state  creates  the  servitudes  and  pre- 
scription is  excluded.  The  general  grounds  for  the  termination  of 
servitudes  of  Roman  law  are  express  renunciation,  consolidation,  de- 
struction of  the  object ;  and  they  are  without  modification  applicable 
to  the  servitudes  of  international  law.  The  means  for  the  protection 
of  tie  servitude  and  its  exercise  constitute  the  greatest  difference  be- 
tween both  classes  of  servitudes,  for  in  private  law  the  actio  con- 
fessoria  or  negatoria  protects  the  injured  party.  Until  international 
law  has  its  international  court,  or  its  parliament  of  the  nations,  we 
can  only  make  use  of  ordinary  means  for  the  settlement  of  inter- 
national controversies  and  for  the  protection  of  all  international 
treaties  including  those  creating  servitudes.  For  the  States  of  the 
German  Empire  the  appeal  is  to  the  Bundesrat." 

In  passing  from  these  German  authors,  as  I  now  do,  I  will  say 
that,  although  the  authors  from  whom  I  have  read  do  not  constitute 
all  of  the  German  writers  on  this  subject,  that  most  of  the  writers 
of  recognised  international  standing  produced  by  Grermany  in  modem 
times  are  included  in  the  list. 

I  now  proceed,  in  further  elucidation  of  the  doctrine  of  inter- 
national servitudes,  to  the  writers  of  the  French  nation.  I  will  read 
first  from  the  work  of  Pradier-Fodere, 
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Fod6r6  was  a  member  of  the  Institute  of  International  Law  dur- 
ing his  lifetime.  He  died  in  the  year  1904.  The  passages  which  I 
shall  read  are  from  his  ^^  International  Public  Law  of  Europe  and 
America  "  and  commence  at  the  beginning  of  the  translation  already 
handed  to  the  Tribunal.    Section  834 : — 

"  Questions  relating  to  the  mode  of  acquisition  of  territorial  prop- 
erty lead  to  those  dealing  with  servitudes. 

"  It  is  known  that  in  civil  law  servitudes,  in  the  large  sense,  are 
real  rights  by  virtue  of  which  a  person  is  authorized  to  obtain  from 
the  property  of  another  a  certain  utility,  and  that  in  the  strict  sense 
they  are  real  rights  established  on  property  for  the  utility  and  ad- 
vantage of  property  belonging  to  other  proprietors.  Civil  laws  dis- 
tinguish various  forms  of  servitudes ;  those  which  arise  from  the 
situation  of  places  and  which  are  called  natural;  those  which  are 
established  by  law ;  those  which  are  established  by  the  act  of  man ; 
that  is  to  say,  which  result  from  the  will  of  neighboring  proprietors. 
These  latter  are  either  urban  (those  which  are  established  for  the  use 
of  buildings)  or  rustic  (those  which  are  established  for  the  use  of 
real  property) ;  or  coiUinvaus  (those  the  use  of  which  may  be  continual 
without  the  need  of  an  act  of  man) ;  or  discorUinuovs  (those  which 
need  the  act  of  man  in  order  to  be  exercised) ;  or  apparent  (those 
which  are  recognized  by  exterior  signs) ;  or  non-apparent  (those 
which  are  not  revealed  by  any  outward  sign).  These  different  clas- 
sifications of  servitudes  made  by  the  act  of  man  are  not  mutually 
exclusive. 

"  Several  principles  borrowed  from  the  civil  law  relating  to  servi- 
tudes ought  to  be  mentioned  here,  because  they  are  applied  in  inter- 
national law  as  far  as  the  nature  of  the  subject  permits." 

These  principles  of  the  civil  law  servitude,  this  author  says,  are  to 
be  applied  in  international  law  as  far  as  the  nature  of  the  subject 
permits.    He  then  proceeds  to  state  the  principles : — 

"(1)  The  establishment  of  a  servitude  presupposes  necessarily  two 
neighbouring  pieces  of  property  and  possessed  by  different  owners. 
{2)  Servitudes  only  oblige  the  proprietor  of  the  servient  property 
(the  one  who  supports  the  servitude)  to  tolerate  or  to  abstain  {serw- 
tus  vel  in  patiendoy  vel  in  non  faciendo  consistit).  (3)  They  are 
established  permanently  and  can  only  be  extinguished  by  some  ex- 
ternal act  (accidentellement).  (4)  In  principle  the  proprietor  of 
the  dominant  property  has  the  right  to  do,  even  upon  the  servient 
property,  all  things  necessary  for  the  exercise  and  for  the  mainte- 
nance of  his  right  of  servitude,  but  he  cannot,  either  on  his  own 
property  or  on  the  servient  property,  make  any  change  of  a  nature 
to  increase  the  burden  of  the  servitude.  He  ought  to  use  it  as  it  has 
been  determined  by  the  title  which  has  established  the  servitude,  or 
if  it  has  been  acquired  by  prescription,  within  the  limits  of  his 
possession.  (5)  On  his  side,  the  proprietor  of  the  servient  property 
should  do  nothing  of  a  nature  to  diminish  or  even  to  modify  tne  usage 
of  the  servitude." 

These  are  the  characteristics  which  attach  to  the  predial  servitudes 
of  the  civil  law. 

92909**— S.  Doc.  870. 61-3,  vol  9 i2 
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In  the  earlier  investigations  which  I  made  concerning  this  question 
of  servitudes,  I  found  myself  very  anxious  to  discover  declarations 
to  the  effect  that  the  existence  of  a  servitude  limited  the  power  of 
the  servient  State  to  the  extent  that  it  could  do  nothing  which  inter- 
fered with  the  full  exercise  of  the  right  on  the  part  of  the  dominant 
State;  and  there  are  a  great  many  statements  of  that  kind,  as  the 
Tribunal  has  already  seen,  very  full  and  very  satisfying,  scat- 
383  tered  throughout  the  writings  of  the  publicists.  With  the 
progress  of  my  examination,  however,  I  became  satisfied,  when- 
ever an  author  stated  that  an  international  servitude  was  a  real 
right,  for  the  reason  that  there  was  a  necessary  implication  from  that 
statement,  just  as  strong  as  if  it  were  specifically  stated,  that  the 
servient  State  could  do  nothing  which  interfered  with  or  impaired, 
the  right  or  the  exercise  of  the  right  by  the  dominant  State.  That 
undoubtedly  is  what  is  meant,  and  that  undoubtedly  is  the  necessary 
implication,  of  any  statement  by  a  writer  learned  in  the  Roman  law 
that  a  particular  right  is  a  servitude,  and  that  a  servitude  is  a  real 
right  within  the  sense  of  the  Roman  law. 

I  read  on  from  Fod6r^,  section  835 : — 

"  In  international  law  there  are  also  servitudes.'' 

He  is  now  applying  the  civil  law  to  international  law : — 

"These  are  the  conventional  and  perpetual  restrictions  affectins 
the  territorial  sovereignty  of  states  m  favor  of  other  states.  'We 
call  a  public  servitude,'  says  Kliiber,  'the  right  founded  upon  a 
special  title  which  restrains  in  favor  of  one  state,  or  of  a  system  or 
confederation  of  states,  the  liberty  of  another  state,  or  a  system  of 
confederated  states,  without,  however,  injuring  the  sovereignty  of 
these  latter.  These  restrictions  of  sovereign  rights,  this  attribution 
of  certain  rights  of  sovereignty  to  foreign  powers,  are  regarded  as 
constituting  a  real  permanent  right,  as  regards  the  obligated  state 
and  in  regard  to  the  state  for  whose  benefit  they  exist,  but  they  can 
not  have  the  effect  of  rendering  a  nation  entirely  dependent  upon 
another.  Servitudes  sometimes  owe  their  existence  to  custom,  con- 
firmed by  time.  Thus  we  may  say  that  in  regard  to  their  origin,  in- 
ternational servitudes  may  be  based  upon  the  formal  consent  of  states 
or  upon  their  tacit  consent  resulting  from  immemorial  usage." 

I  pass  now  to  section  837,  and  begin  to  read  about  the  middle  of 
that  section : — 

"  Finally,  if  it  is  necessary  that  the  two  parties  between  whom  such 
a  servitude  exists  be  independent  states,  it  matters  little  that  it  be 
the  state  itself  or  its  nationals  which  are  entitled  to  enjoy  the  servi- 
tude. Heffter  cites  on  this  point  the  clause  of  the  treaty  of  Paris  of 
1768  (art.  17)  which  stipulated  for  the  benefit  of  Briti^  subjects  the 
right  to  cut  ayewoods  in  certain  countries." 

Section  888  :— 

"The  effects  of  public  or  international  servitudes  consst  some- 
times in  permitting  a  foreign  state  to  enjoy  certain  sovereign  rights 
within  the  territory  of  another  state.     {Affirmaiive  aervilAmea)  that 
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is  to  say,  to  oblige  the  sovereign  of  this  territory  to  tolerate  that 
which  it  would  have  the  right  to  prevent ;  sometimes  to  prohibit  upon 
its  own  territory  that  which  it  would  have  the  riffht  to  do  if  the 
servitude  did  not  exist  {Negative  servitudes).  In  other  words,  inter- 
national servitudes  restrict  the  full  and  complete  sovereignty  of  a 
state  in  obliging  it  either  to  tolerate  that  which  it  would  have  the 
right  to  prevent  or  not  to  do  that  which  it  would  have  the  right 
to  do;  to  tolerate  or  to  abstain." 

"  Sec.  839.  If  public  or  international  servitudes  constitute  a  right 
restricting  the  free  exercise  of  territorial  sovereignty  for  the  benefit 
of  a  foreign  state,  we  should  not  consider  as  such  the  restrictions  re- 
sulting from  the  necessity  for  states  to  live  in  peace,  side  by  side, 
such  as  the  obligation  to  allow  foreigners  to  establish  themselves  in 
their  territories; " 

These  are  the  obligations  established  by  treaties  to  which  the  atten- 
tion of  the  United  States  was  challenged  as  constituting  a  case  on 
all  fours  with  this  fishery  right,  the  early  treaties  between  the  United 
States  and  Great  Britain  providing  that  the  nationals  of  Great 
Britain  might  go  within  the  territories  of  the  United  States,  reside 
there,  and  carry  on  trade  there. 

" — we  should  not  consider  as  such  the  restrictions  resulting  from  the 
necessity  for  states  to  live  in  peace,  side  by  side,  such  as  the  obliga- 
tion to  allow  foreigners  to  establish  themselves  in  their  territories; 
that  of  not  severing  diplomatic  relations  with  other  states,  and  not 
to  isolate  themselves ;  the  obligation  to  authorize  navigation  upon  the 
large  rivers  and  in  territorial  waters. 

" '  These  obligations,'  says  Bluntschli^  '  arise  from  the  very  exist- 
ence of  international  law  and  the  sovereignty  of  a  state  is  necessarily 
limited  by  them.' " 

The  sovereignty  is  limited,  as  a  matter  of  necessity,  because  of  these 
relations  and  conditions,  and  therefore,  as  the  author  says,  they  do  not 
constitute  servitudes.    I  pass  on  to  section  840 : — 

"Affirmative  or  positive  servitudes  consist  in  granting  to  a  foreign 
state  the  right  to  enjoy  certain  sovereign  rights  within  the  territory 
of  another,  in  obliging  the  owner  of  this  territory  to  tolerate,  to  suf- 
fer, that  which  it  would  have  the  right  to  prevent." 

384  Then  the  author  goes  on  to  notice  many  instances  of  servi- 

tudes created  by  the  States  of  the  world  and  extending  over  a 
very  considerable  period  of  time.  I  thought  the  author  had  referred 
either  to  the  American  or  the  French  fishery  rights  as  one  of  these 
instances,  but  I  am  not  quite  certain  about  that.  I  will  have  it  looked 
into  before  I  pass  from  the  subject  of  servitudes,  and  call  it  to  the 
attention  of  the  Tribunal  if  I  find  anything  on  the  subject. 

I  now  pass  to  Bonfils,  and  this  author  will  be  found  to  be  one  who 
places  the  American  fishing  right  in  the  category  of  servitudes. 
Heading  from  the  beginning  of  the  translation  furnished  to  the  Court, 
section  339,  Bonfils  says: — 

"  Several  authors  admit  in  international  law  as  well  as  in  civil  law 
the  division  of  servitudes  into  riai/ural  and  oowoervtiondl.    The  error 
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is  the  same.  There  are  no  natural  servitudes  either  in  international 
law  or  civil  law.  To  receive  waters  flowing  from  a  neighboring  terri- 
tory, to  abstain  from  changing  the  course  of  a  river,  to  throw  waters 
upon  the  territory  of  another  state,  are  not  servitudes :  they  are  nor- 
mal limitations  of  sovereign  rights  arising  from  the  very  nature  of 
things,  the  necessary  consequences  of  the  situation  of  the  places  and 
of  good  neighborhood ;  it  is  the  modus  of  the  property. 

Sec.  340.  The  servitudes  called  conventional  alone  constitute  veri- 
table restrictions  upon  the  free  exercise  of  internal  sovereignty  for 
the  benefit  of  other  states. 

"These  are  established  by  the  express  or  tacit  will  of  the  state. 
They  are  either  in  nan  faciendo,  negative^  which  prevent  the  subject 
state  from  exercising  its  territorial  power  within  its  whole  extent,  or 
in  patiendo^  positive^  obliging  the  burdened  state  to  tolerate  within 
its  own  territory  the  action  of  another  state.  To  abstain  or  to  toler- 
ate, is  the  restriction  affecting  the  sovereignty  of  the  state." 

I  pass  now  to  section  342 : — 

"  International  servitudes  may  be  and  are  sometimes  positive. 

"  By  virtue  of  the  treaty  of  Berlin,  July  13. 1878,  Austria-Hungary 
exercises  maritime  police  upon  the  shores  oi  Montenegrin  territory. 
The  treaty  of  Utrecht,  Marcn  13- April  11, 1713  (art.  13),  in  transfer- 
ring the  Island  of  Newfoundland  to  England,  recognized  the  right  in 
France  of  fishing  upon  the  banks,  along  a  portion  of  the  coast  of  the 
island  from  Cape  St.  Jean  to  Cape  Ray,  the  right  to  dry  fish,  to  pre- 
pare and  construct  scaffolding  and  huts  upon  the  part  of  the  coast 
from  Cape  Bonavista  to  the  northern  extremity  of  the  island,  and 
from  therein  following  the  western  coast  to  the  place  called  Point 
Riche.  This  right  was  confirmed  by  article  5  of  the  treaty  of  Paris 
of  February  10, 1763.  This  treaty  gave  to  France  the  little  islands  of 
St.  Pierre  and  Miquelon,  to  serve  as  a  shelter  to  French  fishermen, 
with  the  inhibition  to  fortify  them.  The  treaty  of  Versailles  of  Sep- 
tember 3,  1783,  modified  a  little  the  zone  in  which  the  right  recog- 
nized to  the  French  should  be  exercised.  An  explicit  declaration  of 
King  George  III  was  annexed  to  the  treaty. 

"  But  after  these  treaties  the  island,  almost  uninhabited  then,  has 
become  considerably  populated.  In  their  quality  of  Anglo  Saxons, 
observant  of  force,  and  little  mindful  of  acquired  rights,  the  inhabit- 
ants of  Newfoundland  have  for  several  years  past  raised  difiiculties 
and  emitted  exorbitant  pretensions,  which,  in  formal  contradiction 
to  the  terms  of  the  treaty,  have  greatly  embarrassed  England.  Pro- 
visional arrangements  were  adopted  by  France  and  England  in  1857, 
1884,  1885,  1890,  1891,  etc.  The  parliament  of  Newfoundland  ha.s 
never  been  satisfied.  An  arbitration  convention  was  signed  at  Lon- 
don March  11,  1891.  It  was  submitted  to  the  approbation  of  the 
French  and  the  English  Chambers.  The  arbitration  has  not  taken 
place.  (The  Franco-English  accord  of  April  8,  1904,  put  an  end  to 
the  right  of  France  in  Newfoundland.)" 

This  statement  of  the  troubles  that  France  has  encountered  in  the 
enjoyment  of  her  fishery  right,  being  hindered  and  impeded  by  the 
stubborn  resistance  of  the  colony  of  Newfoundland,  points  the  appli- 
cation of  the  argument  of  learned  counsel  the  other  day  that  the 


ABGUMENT  OF  GEORGE  TUBNEB.  645 

right  of  appeal  by  the  United  States  to  the  Crown  of  England  would 
be  a  perfect  protection  against  any  infringement  upon  its  rights  by 
the  colony  of  Newfoundland.  Now  comes  the  reference  to  the  Ameri- 
can right: — 

"(The  fishing  of  Americans  upon  the  coast  of  Newfoundland  has 
also  occasioned  difficulties  in  the  relations  between  the  United  States 
and  Great  Britain.  A  modus  vivendi  was  concluded  between  these 
two  states,  October  8,  1906)." 

The  PREsmENT:  I  suppose  that  the  brackets,  in  which  this  passage 
is  enclosed,  indicate  that  it  is  an  addition  made  by  the  editor,  Mr. 
Fauchille  ? 

Mr.  Turner:  Yes;  my  associate,  who  is  more  familiar  with  these 
translations  than  I  am,  tells  me  that  that  is  so. 

The  President:  It  is  an  addition  of  Fauchille,  who  edited  the  book 
of  Bonfils  after  the  latter's  death? 
385  Mr.  Turner:  Yes.     Neither  the  French  right  nor  the  Amer- 

ican right  is  denominated  by  the  author  as  a  servitude,  but 
they  are  both  mentioned  by  him  in  his  discussion  of  servitudes,  and 
both  evidently  stand  on  identically  the  same  footing  in  the  view  of 
the  learned  annotator  who  made  these  interpolations.  I  shall  quote 
one  short  passage  more  from  Bonfils : — 

"  Sec.  344.  These  servitudes  constitute  real  restrictions  upon  the 
right  of  international,  territorial  property,  real  permanent  rights  as 
well  for  the  state  which  submits  to  them  as  for  the  state  which  enjoys 
and  profits  by  them." 

I  repeat  here  that  my  examination  of  the  writings  of  the  publicists 
has  brought  me  to  the  conclusion  that  that  single  statement  by  an 
author — that  a  servitude  is  a  real  right — carries  with  it  a  necessary 
implication  of  the  view  of  the  author  that  all  the  consequences  that  the 
United  States  insist  flow  from  such  a  right,  do,  in  fact,  flow  from  it. 

I  next  call  the  attention  of  the  Tribunal  to  portions  of  the  work  of 
Despagnet.  I  shall  not  read  all  of  his  discussion  because  it  goes  over 
ground  which  has  been  traversed  by  many  other  authors;  but  there 
are  some  pertinent  passages  to  which  I  will  call  the  attention  of  the 
Tribunal.  I  begin  at  the  beginning  of  the  translation  furnished  to 
the  Tribunal: — 

"  Sec.  190.  These  servitudes  consist  essentially  in  a  limitation 
affecting  the  internal  or  external  sovereignty  of  a  state,  which  is 
constramed  not  to  do,  or  to  allow  another  state  to  do  for  its  benefit, 
that  which  it  could  normally  accomplish  or  prevent. 

"  Just  as  the  word  '  succession  '  is  used  in  tne  matter  of  annexation 
(see  p.  90,  Note),  the  term  'servitude'  is  onlv  employed  here  by 
analogy  and  for  lack  of  a  more  precise  terminology  in  international 
law.  There  is  involved,  in  effect,  only  restrictions  to  the  exercise  of 
sovereignty  and  not,  as  in  the  servitudes  of  private  law,  dismember- 
ment of  property,?  which,  as  will  be  seen  later  on,  differs  essentially 
£rom  sovereignty.     (No.  373.) 
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"  International  servitudes  may  be  infinitely  varied.  They  have  no 
other  limit  than  that  of  the  state  burdened ;  a  servitude  which  would 
restrain  the  sovereignty  of  a  country  to  the  point  of  subordinating 
absolutely  its  action  as  a  collective  political  unit  to  the  authority  or 
another  state  would  not  be  merely  a  servitude,  but,  indeed,  an  anni- 
hilation of  independence,  and,  consequently,  of  the  international  per- 
sonality of  the  country. 

"  International  servitudes  are  divided  into  positive  and  negative^ 
according  as  they  consist  in  the  right  of  doing  an  act  that  another 
state  might  normally  forbid,  or  forbidding  an  act  which  it  has  in 
principle  the  right  to  do. 

"As  belonging  to  positive  servitudes  the  following  may  be  men- 
tioned :  The  right  of  passage  of  troops  upon  foreign  territory,  such 
as  possessed  by  the  troops  of  Baden  until  1867  over  the  railway  of 
Constance  through  Basel  and  the  canton  of  SchafThausen ;  the  right 
of  military  occupation  of  the  whole  or  part  of  a  territory,  such  as  that 
which  France  possesses  in  Tunis  and  Annam ;  the  right  of  establish- 
ing and  collecting  certain  duties,  for  example,  from  the  customs ;  and 
the  right  of  exercising  the  royal  prerogative  of  the  postal  service. 
There  mav  also  be  mentioned  the  treaty  known  as  the  Barriere  treaty 
of  NovemT^er  15, 1715,  granting  to  the  states  general  the  right  of  gar- 
risoning certain  places  m  the  southerly  parts  of  the  Netherlands ;  the 
treaty  of  Berlin  of  1878  (art.  29)  giving  to  Austria  the  right  of  mili- 
tary and  sanitary  police  of  Montenegro ;  the  right  of  France  to  fish 
upon  the  coast  of  Newfoundland,  treaty  of  Utrecht  of  March  1^ 
April  11, 1713  (art.  13)." 

Then  the  learned  author  goes  on — 

Sir  Charles  Fitzpatrick  :  There  is  an  error  here,  which,  however, 
is  not  important.  It  says,  "  giving  to  Austria  the  right  of  military 
and  sanitary  police  of  Montenegro."  In  the  original  it  is  "police 
maritime  et  sanitaire." 

Mr.  Turner  :  I  now  pass  to  Chretien.  I  shall  not  read  the  histori- 
cal discussion  concerning  certain  particular  servitudes,  which  is  found 
in  the  work  of  this  author,  but  only  the  first  part  of  his  doctrinal 
discussion  c)f  servitudes;  beginning  at  the  commencement  of  the 
translation :-  - 

"  Sec.  259.  States  burdened  by  international  servitudes, — A  state 
may  have  renounced  for  the  benefit  of  one  or  several  others  the  exer- 
cise of  a  right  conferred  by  its  sovereignty.  It  may  have  expressly 
or  tacitly  consented  to  allow  another  state  to  exercise  certain  sover- 
eign rights  upon  its  territory.  When  this  renunciation  or  authoriza- 
tion is  temporary,  when  at  the  end  of  a  long  or  short  period  the  state 
would  find  itself  in  the  enjoyment  of  the  plenitude  of  its  sovereign 
rights,  there  can  be  no  question  of  international  servitude.  The  re- 
nunciating  or  consenting  state  has  subscribed  to  an  obligation,  using 
thus  its  free  activity  and  parting  with  its  sovereignty.  This  sover- 
eignty has  not  been  affected  if  it  has  consented  not  to  make  any  use 
of  its  sovereignty  in  one  matter  or  another  during  a  certain  time ;  the 
right  does  not  remain  the  less  intact  and  attached  to  its  person.  It 
is  otherwise  if  the  renunciation  is  of  a  perpetual  character. 
386      It  is  evident  that  wh£Ji  this  happens  the  sovereignty  of  the 
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state  Is  no  longer  intact.  It  undergoes  a  dismemberment,  a  defini- 
tive diminntion  of  its  rights  for  the  profit  of  another  power.  We 
here  find  ourselves  in  the  presence  of  a  veritable  international  servi- 
tude." 

The  distinction  made  by  this  author  is  between  the  temporary  exer- 
cise of  a  right  which  does  not  limit  the  sovereign  power,  and  a  per- 
manent and  perpetual  exercise,  provided  for  by  treaty  which  does 
limit  the  sovereign  power,  the  latter,  he  says,  constituting  a  veritable 
servitude. 

"  Sec.  260  (a).  The  international  servitude  should  be  considered  as 
constituted  for  the  benefit  of  a  state  and  burdening  another  state. 

"  The  recess  of  the  German  Empire  of  1803,  which  accorded  to  the 
House  of  Tour  and  Taxis  the  exi)loitation  of  the  postal  service  within 
the  full  extent  of  the  confederation,  a  right  which  remained  in  effect 
until  1866,  did  not  establish  a  veritable  international  servitude,  as 
has  been  maintained  b^  Heffter.  We  only  find  in  this  Act  a  simple 
concession  of  exploitation  simultaneouslv  granted  bv  all  the  German 
States  to  a  princely  family,  which  in  this  point  or  view  acted  as  a 
private  subject. 

"  On  the  contrary,  this  idea  that  the  servitude  is  constituted  for 
the  profit  of  a  state  does  not  prevent  that  it  remain  such  even  though 
it  can  only  be  exercised  by  private  individuals  subject  to  the  state. 
It  was  therefore  a  veritable  servitude  which  the  treaty  of  Paris  of 
1763  created  when  it  recognized  in  English  subjects  the  right  to  cut 
and  transport  dye  woods  within  the  Spanish- American  possessions. 

"(b)  A  servitude  should  have  for  its  object  a  sovereign  right 
(royal  prerogative)  of  a  state.  Servitudes,  although  for  the  benefit 
of  a  state,  affecting  the  private  patrimony  of  anouier  state  are  not 
international  servitudes.  The  burdened  party  and  the  beneficiary 
only  enjoy  in  this  case  the  right  of  private  persons. 

"(c)  Like  servitudes  of  civil  law,  international  servitudes  consist 
exclusively  on  the  part  of  the  burdened  state  in  patiendo  or  in  non 
faciendo^  never  in  faciendo.  They  obligate  the  state  either  to  permit 
upon  its  territory  m  behalf  of  another  an  action  contrary  to  its  sov- 
ereignty, or  not  to  use  within  its  own  territory  a  right  inherent  in 
this  sovereignty.  In  the  first  case,  the  servitude  is  called  positive 
(or  affirmative),  because  it  implies  a  positive  act  of  the  state  possess- 
ing the  right.  In  the  second,  it  is  negmtive^  because  it  presupposes  a 
simple  abstention  of  the  burdened  state.  This  distinction  has,  how- 
ever, no  practical  importance." 

Then  the  author  proceeds  to  a  discussion  of  certain  particular 
servitudes,  in  which  he  mentions  the  French-Newfoundland  fishery 
right.  Just  before  the  sub-heading  "  Negative  servitudes  "  he  men- 
tions the  French  fishery  right  as  a  positive  servitude : — 

"  Finally,  by  the  terms  of  the  treaty  of  Utrecht  and  of  the  conven- 
tions which  have  confirmed  or  completed  it,  the  island  of  Newfound- 
land is  burdened  by  a  servitude  which  consists  in  the  exclusive  right 
of  the  French  to  fish  upon  a  certain  part  of  its  coast." 

It  was  very  natural  for  this  author  to  speak  of  the  French  right 
as  an  exclusive  right.    Upon  every  principle  laid  down  for  the  con- 
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struction  of  servitudes,  however,  as  shown  by  Clauss  in  his  discussion, 
as  shown  by  Mr.  Rush  in  his  letter  during  the  troubles  with  France 
in  1822 — a  letter  published  in  the  British  Argument — and  as  shown 
by  Lord  Palmerston  and  the  Marquess  of  Salisbury  in  their  several 
letters  to  the  French  authorities  discussing  the  matter,  the  French 
right  was  not,  in  fact,  an  exclusive  right ;  but  even  if  it  had  been  it 
would  not  alter  the  complexion  or  character  of  the  right  in  inter- 
national law.  It  would  be  no  more  and  no  less  a  servitude  for  that 
reason. 

I  pass  on  to  Merignhac.  This  discussion  is  not  very  long,  and  I 
will  read  all  of  it  to  the  Tribunal.  The  author,  A.  Merignhac,  is  a 
contemporary  French  publicist,  associate  of  the  Institute  of  Interna- 
tional Law  and  Professor  of  International  Law  at  the  University  of 
Toulouse.  The  work  from  which  the  translation  is  made  is  entitled, 
"  Public  International  Law,"  and  was  published  in  1907 : — 

"  The  territory  can  be  burdened  with  servitudes  for  the  benefit  of 
one  state  to  the  detriment  of  another  just  as  property  in  private  law. 
International  servitudes  are  always,  as  in  private  law,  positive  or 
negative.  Positive  servitudes  give  to  a  power  the  right  of  committing 
certain  acts  upon  the  teritory  of  another  power.  Thus,  until  1867. 
by  virtue  of  a  convention  between  France  and  Baden,  the  troops  oi 
Baden  were  permitted  to  cross  the  city  of  Bale  and  the  canton  of 
Schaffhausen  on  the  railways  of  Constance. 

"  Negative  servitudes  consist  in  not  exercising  certain  attributes 
of  sovereignty.  The  treaty  of  Berlin  of  1878  imposed  on  Bulgaria  the 
obligation  of  destroying  tne  fortresses  of  its  territory  and  not  to  con- 
struct new  ones;  the  same  treaty  stipulated  that  Montenegro  should 
not  have  war  ships  or  a  flag  of  war.  We  may  also  cite  the  example 
of  Turkish  ports  of  Klek  and  of  Soutorina  in  southern  Dalmatia, 
burdened  with  a  servitude  for  the  benefit  of  Austria-Hungary  which 
excluded  from  them  Turkish  war  vessels.  According  to  article  29  of 
the  treaty  of  Berlin  of  1878,  Austria-Hungary  exercises  military  and 

sanitary  police  along  the  seacoast. 
387  "  International  servitudes  are  established  by  treaties  or  by 

immemorial  use.  They  are  extinguished  by  the  cancellation  of 
the  treaty  which  has  created  them,  or  by  express  or  tacit  renunciation, 
or  the  union  of  two  states  under  the  same  power.  They  disappear 
finally  when  they  are  in  absolute  opposition  to  the  constitution  of  the 
state  for  whose  profit  or  detriment  they  existed. 

"The  servitude  may  affect  the  marine  belt  as  well  as  the  land. 
Thus  the  treaty  of  Utrecht  of  1713,  which  renounced  the  rights  of 
France  upon  Newfoundland,  reserved  to  the  French  fishermen  the 
right  to  fish  and  the  exclusive  right  of  drying  fish  upon  part  of  the 
shores  of  the  island,  called  for  this  reason  The  French  Shore.  After 
a  checkered  career  the  Anglo-French  accords  of  1904  put  an  end  to 
this  right,  which  had  become  a  negligible  quantity  ana  whose  main- 
tenance would  have  given  rise  to  the  most  serious  difficulties." 

I  next  come  to  Fabre,  and  I  cite  this  author  more  for  his  general 
discussion  of  servitudes  and  for  his  evidence  of  their  incorporation 
as  a  recognifcjed  institution  in  intemation%£  law  than  for  any  other 
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pnrpose.  The  marginal  pages  do  not  appear  to  have  been  preserved 
in  this  translation,  but  the  paging  will  be  found  at  the  top  of  the 
several  paragraphs.  I  read  from  Chapter  5 — ^*'  Restrictions  to  Eco- 
nomic Liberty,"  which  is  found  below  page  107 : — 

"  We  have  said  that  the  state,  in  its  quality  of  owner  of  the  terri- 
tory, had,  in  respect  of  the  latter^  an  exclusive  right  of  use;  restric- 
tions to  which  it  may  submit  consist  in  the  obligation  of  sharing  said 
use  with  foreigners  or  the  loss  to  a  variable  degree  of  its  conmiercial 
independence.  Indeed,  the  interest  of  the  states  force  them  to  con- 
clude mutual  conventions  which  limit  their  free  economic  activity; 
the  treaties  which  they  sign  may  be  disadvantageous,  yet  they  must 
execute  them  for  this  is  only  one  of  the  effects  of  the  correlative  re- 
sponsibility of  liberty.  But  certain  onerous  obligations  can  be  im- 
posed upon  a  state  which  accepts  them  by  force  or  bad  policy  and 
which  is  thus  placed  in  a  position  of  dependence  toward  another 
state.  We  mention  as  an  instance  the  Methuen  treaty  concluded  in 
1703  between  Portugal  and  England;  when  the  former  promised  to 
declare  a  prohibitive  tariff  against  all  products  other  than  those 
manufactured  by  England,  it  subjected  itself  to  England  com- 
mercially. 

"  In  the  treaty  of  Utrecht  (1713)  Spain  had  to  grant  to  England 
the  monopoly  of  the  negro  trade  in  its  American  colonies.  It  is 
called  the  convention  of  r  Asiento  de  negros. 

"  Moreover,  Spain  had  to  make  in  favour  of  England  an  exception 
to  her  principle  of  not  permitting  trade  with  others  than  the  mother 
country.  England  acquired  the  right  to  send  each  year  to  the  mar- 
ket of  roTto  Bello  a  500- ton  ship  loaded  with  merchandise.  This  was 
the  origin  of  a  tremendous  abuse;  the  ship  became  a  warehouse;  it 
continually  remained  in  the  port,  while  its  cargo  was  continually  re- 
newed by  smugglers  with  English  goods  bought  in  Jamaica  and  San 
Domingo. 

"  We  can  also  mention  a  clause  of  the  treaty  of  Paris  (1763)  which 
granted  to  the  English  the  privilege  to  cut  logwood  in  certain  French 
(Spanish?)  colonial  possessions.  This  kind  of  economic  servitude 
has  now  fallen  into  disuse;  nations  are  solicitous  in  regard  to  their 
commercial  independence.  However,  the  case  of  Newfoundland  is 
always  appropriately  cited ;  we  shall  examine  it  in  some  detail." 

Then  the  author  goes  on  for  several  pages  to  discuss  this  right  of 
the  French  in  Newfoundland  in  its  character  as  a  servitude,  and  to 
determine  whether  it  was  or  was  not  an  exclusive  right.  Of  course, 
very  naturally,  he  reaches  the  position  taken  by  the  French  Govern- 
ment that  it  was  an  exclusive  right.  In  his  discussion  the  Tribunal 
will  find  that  the  right  of  the  French  to  fish  in  the  waters  of  New- 
foundland was  very  distinctly  considered,  if  not  positively  asserted 
by  the  author,  to  be  a  servitude.  I  will  read  the  three  or  four  con- 
cluding paragraphs  of  the  author  concerning  the  policy  of  these  re- 
strictions upon  territorial  supremacy.  Commencing  with  the  third 
paragraph  from  the  end  of  the  translation,  Mr.  Fabre  says: — 

"  Servitudes  generally  are  a  source  of  conflicts,  an  abuse  on  the 
part  of  the  stronger  state,  a  cause  of  vexation  for  the  weaker,  an 
attempt  at  its  independence ;  it  is  therefore  wise  to  avoid  them." 
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He  is  here  quoting  from  Messrs.  Funck-Brentano  and  SoreL  Then 
the  author  continues: — 

"  We  share  this  opinion  regarding  servitudes  imposed  upon  a  state 
at  the  end  of  a  war  and  as  3ie  result  of  alteration  of  its  territorial 
limits;  such  servitudes  generally  tend  to  limit  the  right  of  the  state 
to  free  development.  It  should  be  remarked  that  restrictions  to  the 
right  to  defense  and  safety  are  often  ephemeral ;  sometimes  they  are 
but  the  beginning  of  a  more  complete  dismemberment  of  the  state  re- 
sulting in  annexation;  sometimes  the  state  is  more  humiliated  than 
weakened,  so  that  it  seeks  by  all  means  possible  to  deliver  itself  from 
this  sign  of  decav. 

"  But  we  should  not  include  in  the  same  censure  those  servitudes 
which  permit  a  state  careful  of  its  rights  and  respectful  of  its  duties 
to  substitute  its  action  for  that  of  another  shown  to  be  incapable  of 
fulfilling  its  natural  functions — that  is  to  say,  to  follow  its  individual 
tendency  and  to  respect  at  one  and  the  same  time  the  principles  of 
the  law  of  nations." 

388  I  now  refer  the  Tribunal  to  the  distinguished  Argentinian 

writer,  Calvo,  and  read  from  his  "  Dictionary  of  International 
Law,"  beginning  with  the  first  paragraph  of  the  translation  fur- 
nished to  the  Tribunal : — 

"  International  servitudes  are  every  restriction  confining  the  terri- 
torial sovereignty  of  a  state  in  favor  of  another  state  as  likewise  in 
favor  of  a  corporation  or  of  a  family  placed  under  the  special  pro- 
tection of  international  law. 

"  There  is  an  entire  category  of  servitudes  created  by  the  nature  of 
things,  by  the  natural  relations  of  states  called  to  develop  themselves 
alongside  of  each  other.  Thus,  the  middle  of  a  river  may  constitute 
the  territorial  boundary  between  two  states ;  but  the  direction  of  the 
current  or  the  habitual  force  of  the  wind  may  be  such  that  one  of  the 
contiguous  states  can  only  reach  its  proper  harbors  by  using  portions 
of  the  river  belonging  to  the  other;  or,  again,  the  territory  of  a 
nation  may  be  surrounded  by  another  in  such  a  manner  that  it  is 
impossible  to  reach  the  sea  without  crossing  the  territory  of  the 
neighbor.  Finally,  it  happens  that  a  state  possesses  beyond  its  po- 
litical frontier  and  more  or  less  incori)oratea  within  the  territory  of 
its  neighbors,  portions  of  land  or  territory  forming  enclaves. 

"  In  all  these  circumstances  necessity  creates  servitudes  of  passage. 

"To  these  servitudes  the  name  of  public  natural  servitudes  has 
been  given. 


Then,  commencing  at  the  third  paragraph  from  that  at  which  I 
stopped  reading,  he  says : — 

"  Servitudes,  as  may  be  judged  by  the  exampjles  just  mentioned, 
have  for  their  object  to  restrain  the  full  and  entire  soverei^ty  of  a 
state,  but  they  can  never  have  the  effect  of  rendering  a  nation  abso- 
lutely dependent  upon  another.  They  have  for  their  extreme  limit 
the  mutual  respect  which  nations  owe  to  their  independence. 

"  Servitudes  may  be  based  upon  long  possession ;  upon  immemorial 
usage;  or  result  from  special  treaties  establishing  the  right,  and 
regulating  its  exercise. 

"  Every  servitude,  whatever  its  origin  or  nature,  may  be  re^rded 
as  a  real  permanent  right,  both  by  the  state  subjected  to  it  and  oy  the 
state  to  which  it  is  granted.  It  passes  actively  and  passively  to  the 
successor  of  the  sovereign  power.  The  servitudes  of  public  law 
remain  the  same  notwithstanding  internal  revolutions  wnich  states 
undergo ;  the  changes  in  the  form  of  government,  or  the  constitution 
which  takes  place  under  them." 

Then  follows  a  passage  concerning  war,  which  I  had  the  honour 
of  reading  to  the  Tribunal  on  the  first  day  of  my  Argument. 

I  pass  now  to  a  Spanish  author,  Olivart.  Olivart  is  a  contem- 
porary Spanish  publicist,  bom  in  1861,  formerly  professor  of  inter- 
national law  in  the  University  of  Madrid,  and  a  member  of  the 
Institute  of  International  Law. 

The  work  from  which  I  am  reading,  the  fourth  edition  of  which 
was  published  in  the  years  1903-4,  is  his  "  Tratado  de  Derecho  inter- 
nacional  publico  " : — 

"  International  servitudes  and  other  limitations  of  territorial  sov- 
ereignty. 

"It  IS  impossible  not  to  recognize  that,  by  analogy  with  private 
property,  international  domain  may  be  limited  by  rights  which  other 
States  or  nations  have  in  it.    Among  these  rights  the  so-called  inter- 
national servitudes  occupy  the  first  place,  both  by  their  frequency 
and  their  practical  importance.     These  servitudes,  which  may  be 
defined  as  uie  limitation  of  the  sovereignty  of  one  State  in  favqf  of 
another,  by  which  the  former  obligates  itself  to  abstain  from  or  to 
tolerate  a  certain  act,  are  customarily  divided  into  natural  and  vol- 
untary, although  such  a  classification  is  of  no  practical  use  because  in 
most  cases  natural  servitudes  are  recognized  in  a  conventional  and 
voluntary  manner.    They  can  only  be  constituted  for  the  benefit  of 
States,   never   for   the   direct   benefit   of   private  individuals;    for 
although  they  benefit  the  latter  it  is  always  to  the  sovereign  of  the 
latter  that  they  are  granted.    It  is  essential  to  the  validity  of  a  servi- 
tude that  it  be  compatible   with  the  sovereignty  of  the  burdened 
State." 

That  is,  compatible  with  the  general  sovereignty  of  the  burdened 
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and  of  exercising  jurisdiction  or  any  other  right  of  sovereignty  in 
foreign  territory?' 

I  pass  now  to  a  note  to  this  paragraph.    The  note  will  be  found  at 
the  bottom  of  the  page  upon  which  stands  the  paragraph  that  I  last 
read  from: — 

389  "A  notable  example  of  a  positive  servitude  is  the  French 

fishery  rights  in  >iewfoundland.     The  treatv  of  Utrecht  of 
1713,  which  granted  this  servitude  to  Great  Britain  ^' — 

I  think  there  must  be  an  error  in  the  translation  there.  I  think  it 
should  be  "which  granted  the  sovereignty  of  the  island  to  Great 
Britain  ''— 

"  reserved  to  the  French  the  right  to  have  these  fisheries  on  the  coast 
of  that  island,  they  being  allowed  to  build  structures  from  Cape 
Bonavista  on  the  extreme  north  of  the  island  and  thence  along  the 
west  to  Point  Riche.  The  treaty  of  1763  gave  to  France,  as  a  shelter 
for  the  fishermen,  the  islands  of  St.  Pierre  and  Miquelon,  which,  how- 
ever, were  not  to  be  fortified.  The  opposition  of  the  parliament  of 
Newfoundland  has  made  impossible  up  to  the  present  day  the  final 
settlement  by  arbitration  of  the  controversies  occasioned  by  this 
right" 

I  now  pass  to  the  Italian  publicists,  and  will  first  call  the  attention 
of  the  Tribunal  to  some  passages  from  Fiore,  contained  in  the  trans^ 
lation  laid  on  the  desk  of  the  Tribunal. 

I  find  it  stated  in  the  introductory  part  of  this  translation  that 
Fiore  was  bom  in  Naples,  8th  April,  1837;  that  he  is  at  present  pro- 
fessor of  international  law  at  the  University  of  Naples;  senator  of 
the  Kingdom;  member  of  the  Institute  of  International  Law;  and 
that  he  has  published  a  number  of  works  upon  international  law, 
from  two  of  which  the  United  States  will  read  in  this  Case.  The 
first  one  is  "  Nouveau  Droit  international  public,"  second  edition, 
1885.    I  read  from  section  380: — 

"JThe  only  restrictions  to  the  independence  of  a  state  which  can  be 
justified  are  those  established  by  treaty  to  which  the  state  is  a  party 
which  has  undergone  the  restrictions  and  has  freely  consented  to  it. 
or  those  established  in  constitutional  agreement  in  cases  of  union  ana 
the  confederation  of  states. 

"  A  state  may,  as  a  matter  of  fact,  without  completely  renouncing 
its  autonomy,  obligate  itself  to  do  or  to  permit  something  to  be  done, 
which  is  of  advantage  to  another  state,  and  without  hping  able  to 
claim  reciprocity.  These  restrictions  of  autonomy  and  of  liberty  con- 
stitute those  which  are  called  servitudes  of  international  law.  They 
may  also  result  from  immemorial  usages,  when  the  enjoyment,  both 
constant  and  uniform,  is  certain  and  manifest." 

I  pass  on  now  to  section  829: — 

"/n  tJie  matter  of  active  servitudes. — ^We  shall  deal  with  those 
which  result  from  treaties  and  which  ^ant  to  a  state  in  favor  of 
which  they  have  been  created,  certain  rights,  generally  called  royal 
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rivileges  or  prerogatives,  which  the  state  itself  or  i)riyate  citizens, 
y  virtue  of  their  j^ing  citizens  of  the  state,  may  enjoy.  Such  was 
for  example  the  right  reserved  to  British  subjects  to  cut  the  wood 
necessary  for  their  encampments  in  certain  countries^  a  right  secured 
them  by  a  clause  of  the  treaty  of  Paris  of  1763,  article  17.  Such  is 
also  the  right  to  establish  custom-houses,  and  to  collect  the  duties 
within  a  certain  portion  of  the  territory  or  to  exercise  a  public  profit- 
able right,  such,  for  example,  as  the  postal  service,  without  mention- 
ing other  examples  which  we  might  cita" 

Then,  passing  to  section  830 : — 

^^(a)  The  extreme  limit  of  servitudes  having  the  character  of  a 
real  right  should  be  determined  in  applying  the  rule  of  mutual  re- 
spect which  the  states  owe  to  their  reciprocal  independence. 

'^(b)  When  a  servitude  exists  it  ought  to  be  considered  as  a  realy 
permanent  right^  both  as  regards  the  burdened  state  and  the  state 
possessing  the  right  of  enjoyment.  It  is  transferred  actively  and 
passively  to  its  successors  and  is  extinguished  by  abandonment,  con- 
fusion, and  express  renunciation." 

Then,  passing  to  Fiore's  "  Codification  of  International  Law,'* 
published  in  1889, 1  read  from  section  615 : — 

^^  The  consequences  of  the  right  of  eminent  domain  which  belongs 
to  a  state  throughout  the  entire  extent  of  its  territory,  may  be  re- 
strained by  the  exercise  of  a  right  recognized  in  another  state,  to  the 
same  territory  in  consequence  of  a  treaty,  by  reason  of  the  situation 
of  the  property,  or  by  immemorial  usage. 

^'  Such  a  state  of  things  presents  the  characteristics  of  the  servi- 
tudes of  international  law. 

'^  The  nature  of  things  may  create  a  servitude  from  state  to  state. 
Thus,  when  two  states  are  separated  by  a  mountain  belonging  entirely 
to  one  of  them,  the  existence  of  the  international  servitude  burdening 
the  other  state  must  be  admitted  in  the  matter  of  flowing  water. 

"  616.  When  the  servitude  is  considered  established,  it  is  effective 
and  permanent  as  regards  the  servient  state  as  well  as  regards  the 
entitled  state. 

"  617.  The  servitude  is  transmitted  actively  and  passively  with  the 
legal  possession  of  territory  to  which  it  is  attached.  It  may  be  extin- 
guished by  abandonment,  confusion,  or  express  renunciation." 

390  Now,  further  from  his  "  Codification  of  International  Law," 

at  section  1095 : — 

"An  international  servitude  consists  in  a  territorial  right  con- 
stituted in  favor  of  one  Stete  upon  the  territory  of  another  State. 

"  It  can  only  be  constituted  by  virtue  of  a  title. 

"  There  are  not  wanting  examples  of  international  territorial  servi- 
tudes. By  the  treaty  of  Utrecht,  March  13-April  11,  1713,  England, 
to  which  the  island  of  Newfoundland  was  ceded  by  France,  accepted 
it  with  the  right  of  the  latter  to  fish  upon  certain  parts  of  the  coast 
of  the  island  and  to  use  the  shores  to  dry  the  fish  and  to  have  build- 
ings and  huts  for  drying  and  cuHngviQ  fish.  This  is  one  of  the 
examples  of  territorial  servitudes.  This  active  servitude  was  con- 
firmed by  article  5  of  the  treaty  of  Paris  of  February  10, 1763,"  etc 
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Now,  adyanciiig  beyond  the  two  small  paragraphs  which  imme- 
diately foUow:— 

•*  These  servitudes,  which  are  real  and  proper  territorial  servitudes, 
should  not  be  confounded  with  those  which,  although  called  interna- 
tional servitudes,  are  really  limitations  of  the  rights  of  spvereignty, 
and  which  consist  in  the  execution  of  a  personal  obligation  assumed 
by  the  state,  such  as  to  raze  existing  fortifications,  to  execute  certain 
works  in  order  to  maintain  the  navigability  of  a  strait,  etc.  A  real 
and  proper  servitude  always  implies  the  active  exercise  ot  a  territorial 
right  on  the  part  of  a  State,  and  the  sufferance  of  the  State  subject 
to  the  servitude.  Certain  limitations  of  the  rights  of  territorial 
sovereignty  are  likewise  termed  servitudes;  such  is  the  servitude  not 
to  build  fortresses  or  military  establishments  imposed  upon  one  State 
for  the  benefit  of  another  State." 

Then,  passing  on  to  section  1096 : — 

"A  servitude  should  be  considered  as  a  real  permanent  relation — 
that  is  to  say,  as  a  territorial  right  which  burdens  the  territory  of 
one  State  for  the  benefit  of  the  territory  of  another  State.  As  long 
as  the  title  exists  by  which  it  was  created,  the  servitude  passes  actively 
as  well  as  passively  with  the  legal  possession  of  the  territory  to 
which  it  relates,  both  in  respect  to  the  State  obliged  to  suffer  it  and 
to  the  dominant  State  which  posseses  the  right  of  enjoyment." 

I  next  refer  the  Tribunal  to  the  treatise  by  Lomonaco,  another  dis- 
tinguished Italian  author.  I  read  merely  to  show  the  concurrence 
of  this  author  in  the  view  that  the  institution  of  servitudes  is  one 
which  has  been  accepted  and  established  in  international  law : — 

"Paragraph  8. — International  Servitudes. 

"The  name  of  international  servitude  is  given  to  eveiy  conven- 
tional restriction  placed  upon  the  sovereignty  of  one  nation  in  favour 
of  another.  For  instance,  France,  in  several  treaties,  commencing 
with  that  of  Utrecht  of  1713,  obligated  herself  toward  England  not 
to  fortify  Dunkerque,  which  clause  was  abrogated  by  article  17  of 
the  treaty  concluded  at  Paris  in  1783.  In  the  act  of  the  Rhenish 
confederation  of  1806,  Bavaria  assumed  the  obligation  to  fortify 
Augsberg  and  Lindau.  Every  independent  state  may  impose  public 
servitudes  on  its  territory.  However,  in  order  to  establish  a  ser\atude 
of  this  nature  a  special  title  is  required,  and,  in  case  of  contest,  a 
doubt  is  decided  in  favour  of  freedom.  This  is  a  principle  on  which 
nil  writers  are  agreed.  International  servitudes  are  extinguished  by 
virtue  of  conventions  to  the  contrary,  by  loss  of  the  thing  to  whicn 
the  servitude  refers,  by  merger,  and  by  expiration  of  the  period  for 
which  the  servitude  was  established." 

I  go  now  to  Diena,  a  contemporary  Italian  publicist,  at  present 
professor  of  international  law  at  the  University  of  Turin,  and  asso- 
ciate of  the  institute  of  international  law.  His  work  entitled: 
"  Principi  di  Diritto  Intern azionale,''  appeared  in  J  908,  and  it  is  from 
that  work  that  these  passages  are  taken : — 

"  The  very  idea  of  a  state  presupposes  the  existence  of  a  territory 
on  which  it  can  exercise  its  own  sovereignty.  The  right  which  a 
state  has  over  the  territory  belonging  to  it  is  certainly  not,  as  was 
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held  in  feudal  times,  a  right  of  property,  but  a  right  of  sovereignty 
on  the  basis  of  which  it  mav,  witW  the  limits  of  flie  territory  itself, 
exercise  all  the  functions  which  are  peculiar  to  a  state,  especially  the 
le^slative,  administrative,  and  judicial  functions. 

^  It  is  beyond  doubt  that  a  state  can  not  completely  alienate  its 
rights  to  its  own  territory  without  ceasing  to  be  a  sovereign  state,  but 
nothing  prevents  it  from  relinquishing  for  a  certain  and  even  indefi- 
nite time  the  exercise  of  some  unessential  rights  in  a  part  of  its 
territory  in  favour  of  other  states.  It  mav  do  this  either  by  con- 
tracting international  obligations  or  by  bur(iening  the  territory  with 
an  international  servitude.  A  state  obligates  itself,  for  instance,  to 
allow  another  state  to  perform  certain  acts  on  its  own  territory  which 
it  might  prevent^  or  else  it  obligates  itself  to  abstain  from  doing  cer- 
tain acts  which  it  would  have  a  right  to  perform;  such  restrictions. 
when  they  are  of  a  permanent  character^  give  rise  to  the  so-called 
intemati^ial  servitudes. 

"  These  are  called  thus  by  analogy  with  the  corresponding  institu- 
tion of  private  law,  but  it  would  be  an  error  to  suppose  that  the 
391  rules  of  private  law  may  be  applied  without  restriction  for  this 
purpose  m  international  relations.  In  combating  the  tendency 
to  treat  institutions  of  public  international  law  in  accordance  with  the 
same  criteria  used  with  respect  to  the  institutions  of  private  law, 
a  certain  author,  dealing  with  the  subject  we  are  now  considering, 
recently  fell  into  the  opposite  extreme  by  maintaining  that  inter- 
national servitudes  lack  any  '  real '  character,  because  tnere  is  lack- 
ing with  respect  to  them  the  dominant  estate  and  they  are  explained 
as  simple  obligatory  relations  inasmuch  as  they  arise  from  conces- 
sions made  not  to  the  advantage  of  other  territories  but  of  other 
states  (nations)." 

And  the  learned  author,  in  a  note,  refers  to  Fricker  and  Nys  as 
having  maintained  this  position. 

"  However  proper  it  may  be  to  differentiate  international  servi- 
tudes from  those  of  private  law,  it  is  impossible  to  avoid  assigning  a 
'  real '  character  even  to  the  former ;  otherwise  it  would  be  impossible 
to  explain  legally  why  an  international  servitude  established  on  a 
given  territory  generally  continues  to  exist  even  after  one  sovereignty 
IS  superseded  by  another  on  that  territory.  If  international  servi- 
tudes consisted  of  simple  obligatory  relations,  when  the  state  which 
had  consented  to  establish  them  on  a  given  part  of  its  territory  ceased 
to  be  sovereign  of  the  territory  on  which  they  are  established,  the 
state  which  succeeded  it  would  have  a  right  to  consider  itself  released 
from  such  burdens ;  however,  quite  the  contrary  is  the  case." 

Then  the  learned  author  cites  an  instance  of  a  servitude  established 
on  the  territories  of  Upper  Savoy  by  the  Treaty  of  Vienna  of  1815. 

I  pass  a  considerable  mention  of  particular  servitudes,  to  the  con- 
cluding paragraphs  of  this  translation.  I  read  now  from  the  third 
paragraph  from  the  end  of  the  translation: — 

"  Positive  servitudes,  on  the  other  hand,  consist  in  an  obligation 
assumed  permanently  by  one  state  to  tolerate  on  its  own  territory  the 
performance  of  certain  acts  on  the  part  of  another  state  which  it 
might  prevent." 
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Here  is  noted,  very  clearly  and  crisply,  the  most  important  prin- 
ciple for  the  determination  of  servitudes — ^^  an  obligation  assumed 
permanently  by  one  State  to  tolerate  on  its  own  territory  the  per- 
formance of  certain  acts  on  the  part  of  another  State  which  it  might 
prevent" 

"  Thus,  for  instance,  in  some  convention  one  state  will  obligate 
itself  to  permit  the  citizens  of  a  certain  foreign  nation  to  come  and 
fish  in  its  waters.  A  right  of  this  kind  was  reserved  in  behalf  of  her 
own  fishermen  by  France  in  the  treaty  of  Utrecht  of  1713,  in  trans- 
ferring the  island  of  Newfoundland  to  England.  The  zone  first  es- 
tablished in  which  the  right  of  fishing  might  be  exercised  by  French- 
men was  afterwards  modified  by  the  treaty  of  Versailles  in  178»^." 

The  translation  handed  the  Tribunal  has  it  "  Marseilles  "  instead 
of  "  Versailles,"  but  it  was  a  misprint,  I  am  told. 

"  In  the  application  of  these  conventions  grave  difficulties  arose,  be- 
cause the  fishermen  of  Newfoundland  were  always  intolerant  of  the 
competition  of  the  French  fishermen  on  their  own  territory.  In  order 
to  settle  these  difficulties,  a  treaty  of  arbitration  was  concluded  on 
March  11,  1891,  between  England  and  France,  but  it  was  impossible 
to  carry  it  out,  owing  to  the  stubborn  opposition  of  the  Newfoundland 
Parliament.  Finally,  in  the  general  agreement  concluded  by  England 
with  France  on  April  8, 1904,  in  order  to  settle  all  the  questions  pend- 
ing between  the  two  nations,  it  was  provided  that  France  should  re- 
linquish the  right  reserved  to  her  own  fishermen  to  dry  and  prepare 
fish  on  the  so-called  French  shore,  preserving,  however,  the  right  to 
fish." 

It  does  not  appear  to  have  occurred  to  this  learned  author  that  this 
change  in  the  French  fishing  right  had  at  all  changed  its  character 
as  an  international  servitude. 

Now,  may  it  please  the  Tribunal,  I  pass  to  the  Swiss  publicists,  and 
I  come  first  to  Vattel.  The  term  "  servitude  "  is  not  mentioned  by 
Vattel,  but  manifestly,  in  the  passage  I  shall  read,  he  had  the  same 
international  relation  in  mind  which  other  publicists  have  had,  and 
manifestly,  from  his  language,  he  considered  it  as  having  identically 
the  same  effect  in  limiting  the  sovereignty  of  the  servient  State. 

"  There  exists  no  reason  why  a  nation,  or  a  sovereign,  if  authorized 
by  the  laws,  may  not  grant  various  privileges  in  their  territories  to 
another  nation,  or  to  foreigners  in  general,  since  everyone  may  dis- 
pose of  his  own  property  as  he  thinks  fit.  Thus,  several  sovereigns 
m  the  Indies  have  granted  to  the  trading  nations  of  Europe  the 
privilege  of  having  factories,  ports,  and  even  fortresses  and  garrisons 
m  certain  places  within  their  dominions." 

And  he  here  cites  grants  which  all  of  the  authors  say  ccxistitute 
limitations  on  the  sovereignty  of  the  granting  State. 

392  "  We  may  in  the  same  manner  grant  the  right  of  fishing  in 

a  river,  or  on  the  coast,  that  of  hunting  in  the  forest,  etc,  and, 

when  once  these  rights  have  been  validly  ceded,  they  constitute  a  part 
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of  the  possessions  of  him  who  has  acquired  them,  and  ought  to  be 
respected  in  the  same  manner  as  his  former  possessions." 

Does  the  Tribunal  desire  me  to  proceed  further  at  this  time? 

The  PBEsroENT:  The  Court  will  adjourn  until  2  o'clock, 

[The  Tribunal,  at  12:3  o'clock  p.  m.,  took  a  recess  until  2  o'clock 
p.  m.] 

AFTERNOON   SESSION,  FRIDAY,  JUNE   24,    1910,  P.   M. 

The  President:  Proceed,  Mr.  Turner,  if  you  please. 

Mr.  Turner:  I  shall  endeavour,  if  possible,  to  finish  the  reading 
of  the  authorities  this  afternoon,  and  hope  to  be  able  to  do  so.  I 
will  say  to  the  Tribunal,  however,  that  if  I  am  unable  to  do  so  I 
will  in  the  intervening  recess  before  the  next  assembling  of  the 
Tribunal  endeavour  to  generalise  the  remaining  authorities  in  such  a 
way  that  they  can  be  presented  to  the  Tribunal  very  briefly  Monday 
morning. 

I  now  call  the  attention  of  the  Tribunal  to  Bluntschli,  another  one 
of  the  Swiss  authors,  who  is  recognised,  I  believe,  as  one  of  the  great 
authorities  on  international  law.  He  wrote  in  German,  and  is  gen- 
erally supposed  by  the  public  to  have  been  a  German,  although,  as  I 
am  informed,  he  was  of  Swiss  nationality,  and  therefore  is  credited, 
in  this  examination  of  authorities  I  am  making,  to  the  Swiss  nation. 

I  shall  read  from  the  discussion  of  Bluntschli  on  the  subject  of 
servitudes  found  in  his  "  Codification  of  International  Law,"  fifth 
French  edition,  1895 : — 

"  Sec.  353.  The  name  of  international  servitudes  is  given  to  every 
conventional  and  perpetual  restriction  affecting  the  territorial  sover- 
eignty of  a  state  m  lavor  of  another  state,  or,  exceptionally,  also  in 
favor  of  a  corporation  or  a  family  placed  under  the  special  protection 
of  international  law. 

"  Sec.  354.  Servitudes  may  result  from  a  treaty  or  rest  upon  imme- 
morial possession,  when  we  can  deduce  from  it  a  recognition  of  the 
servitude  by  the  servient  state. 

"  Sec.  355.  International  servitudes  have  the  result  of  restricting 
the  full  and  complete  sovereignty  of  a  state,  either  by  preventing  it 
from  acting  freely  in  a  certain  determined  direction^  or,  obliging  it  to 
suffer  the  foreign  power  to  commit  upon  its  territory  acts  which, 
without  the  existence  of  the  servitude,  it  would  have  the  right  to 
prevent. 

"  Sec.  356.  Ncjgative  servitudes  are : 

"(a)  The  obligation  of  a  state  not  to  have  more  than  a  certain 
number  of  soldiers,  or  only  to  build  warships  of  a  determined  kind,  or 
to  have  only  a  certain  number  of  vessels  of  war,  fortified  places,  etc. 

"(b)  The  obligation  of  a  state  to  abstain  from  every  act  of  juris- 
diction over  the  nationals  of  another  state. 

"(c)  Restrictions  in  favor  of  a  foreign  state  affecting  the  laws  of 
the  country  in  the  exercise  of  religion. 

92909"— S.  Doc,  870, 61-^,  vol  9 13 
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''(d)  The  freedom  from  taxation  granted  by  treaty  with  a  foreign 
power,  to  certain  persons,  corporations,  or  categories  of  persons. 

"(e)  The  obligation  for  a  state  not  to  place  custom-houses  along 
the  frontier  of  another  country. 

''  Sec.  357.  As  examples  of  positive  servitudes,  the  treaties  men- 
tion: 

''(a)  The  right  to  use  highways  of  another  state  for  the  passage 
of  its  troops. 

''(b)  Tne  right  to  occupy,  in  certain  cases,  a  part  of  a  foreign 
country  with  its  troops. 

"(c)  The  right  of  administering  justice  or  police,  or  of  collecting 
imposts  upon  a  part  of  foreign  territory. 

(d^  Tne  right  of  establishing  and  maintaining  custom-houses  and 
of  taking  the  necessary  8te[>s  for  the  discovery  of  fraud. 

"(e)  The  right  of  organizing  and  of  exercising  the  royal  preroga- 
tive of  the  postal  service. 

"  Sec.  358.  In  case  of  doubt,  the  presumption  should  always  be  in 
favor  of  the  complete  sovereignty  of  a  state,  and  the  exceptional 
rights  carried " 

898      instead  of  "  afforded,"  as  it  is  printed 


"  carried  by  a  recognized  servitude  should  be  interpreted  in  a 
restrictive  sense." 

Attached  to  section  353,  which  I  have  read,  was  a  note  which  is 
not  included  in  the  translation  handed  up  to  the  Tribunal,  but  which 
will  be  found  in  the  original,  which  I  believe  has  been  handed  to  the 
Tribunal. 

SiK  Charles  Fitzpatrick  :  It  has  been. 

Mh.  Turner  :  The  note  to  which  I  call  attention  is  this : — 

"  We  do  not  call  International  Servitudes  the  restrictions  affecting 
territorial  sovereignty  and  which  arise  from  the  necessity  for  states 
to  live  in  ))eace  alongside  one  another,  as  for  example,  the  obligation  to 
allow  foreigners  to  establish  themselves  in  their  territory ;  not  to  sever 
diplomatic  relations  with  all  other  states,  and  not  to  isolate  them- 
selves, the  obligation  authorizing  navigation  u{)on  the  large  rivers 
and  within  the  parts  of  the  sea  adjoining  the  territory.  These  obliga- 
tions result  from  the  very  existence  of  International  Law  and  ue 
sovereignty  of  the  state  is  necessarilv  limited  by  this  right  The 
nervitutes  juris  gentium^  or  the  servitu(ies  of  International  Law,  never 
exist  in  their  own  right;  they  must  be  constituted  by  a  special  title; 
they  are  a  jvs  singulare;  their  existence  is  never  presumed. 

We  can  only  apply  here  with  caution  the  theory  of  praedial  servi- 
tudes, for  we  are  not  dealing  with  questions  depenaing  upon  the 
whim  or  caprice  of  private  citizens,  but  with  the  welfare  of  peoples. 
The  safety  and  independence  of  nations  is  an  entirely  different  thing 
from  the  inviolability  of  real  property ;  restrictions  affecting  the  first 
category  have  effects  very  different  from  those  of  servitudes  of  private 
law. 

I  now  invite  the  attention  of  the  Tribunal  to  passages  from  Rivier, 
another  Swiss  publicist  I  shall  read  largely  from  this  author  be- 
cause he  touches  upon  many  points  which  are  subsidiary  to  and  throw 
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light  upon  the  concrete  propositions  upon  which  the  United  States 
is  insisting  in  this  case : — 

"  International  Servitudes  " — 

the  word  "  servitudes  "  is  interlined  in  the  print  I  have  here,  having 
been  omitted  through  an  error  of  the  printer. 

"  International  servitudes  are  compatible  with  the  right  of  inde- 
pendence, just  as  servitudes  of  private  law  are  compatible  with  prop- 
erty; but  by  reason  of  their  exceptional  character  they  ought  to  be 
strictly  interpreted.    '  In  dubio  pro  libertate.' " 

"  Tney  are  established  by  convention.  The  general  principle  is  no 
servitude  without  a  title.  As  a  matter  of  fact,  however,  there  exist 
servitudes  whose  title  is  not  known,  but  which  are  incontestible  by 
virtue  of  immemorial  usage. 

^^  It  is  incumbent  upon  the  state  which  affirms  the  existence  of  a 
servitude  to  furnish  the  proof." 

I  assume  that  the  author  means  to  furnish  proof  of  the  treaty 
under  which  is  is  claimed  the  servitude  exists,  or  proof  of  such  im- 
memorial usage  as  would  establish  the  servitude  without  reference  to 
treaty  provisions: — 

"  Servitudes  are  extinguished  by  convention,  accepted  renunciation 
or  redemption,  by  abandonment,  by  consolidation,  oy  confusion,  by 
lack  of  interest,  and  generally  by  the  causes  which  terminate  the  con- 
ventions which  have  created  them. 

"  International  servitudes  are  relations  of  state  to  state.  They 
presuppose  two  territories  belonging  to  different  states,  of  which  one 
IS  the  servient,  the  other  dominant.  Servitudes  which  exist  between 
members  of  the  same  federated  state,  or  between  the  federated  stat^* 
and  one  of  its  members,  are  public,  or  servitudes  of  public  law.  They 
are  not,  properly  speaking,  international  servitudes.  There  cannot 
exist  international  servitudes  between  a  state  and  an  individual, 
although  privileged.  Finally,  there  is  no  servitude  upon  the  high 
sea,  because  the  high  sea  belong  to  no  state. 

"  In  derogation  from  the  principle  which  has  been  announced,  the 
postal  privilege  enjoyed  by  the  house  of  Tour  and  Taxis,  from  the 
sixteenth  century,  in  the  German  Empire  and  the  German  confedera- 
tion, was  called  a  servitude.  Even  after  the  mediatisation  of  the 
house  of  Tour  and  Taxis,  this  privilege  was  treated  as  a  servitude  by 
analogy  with  international  servitudes. 

"As  a  real  right  burdening  the  territory  of  a  state  for  the  benefit  of 
the  territory  of  another  state,  the  international  servitude  passes  with 
the  territory,  as  well  actively  as  passively,  to  the  successors  of  the 
servient  and  dominant  states. 

"  It  is  permitted  in  general,  to  apply  by  analogy  the  rules  of  pri- 
vate law  in  this  matter  to  public  servitudes,  without  exaggeration, 
and  mutandis  mutatis;  the  absence  of  a  judge  and  the  very  nature  of 
things  prevents  it  from  being  as  rigorous  and  precise  in  international 
law  as  m  private  law.  One  can  not,  moreover,  deny  that  the  concep- 
tion of  servitude  is  not  always  distinguished  clearly  from  that  of 
obligation.  As  a  general  rule  the  right  should  be  considered  an 
obligation  and  not  a  servitude  whenever  the  restriction  is  not 
894      pur^y  of  a  territorial  nature;  thus,  when  a  state  renounces 
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the  exercise  of  such  a  commerce,  such  an  industry,  not  upon  its 
own  territory,  but  elsewhere,  no  matter  where,  everywhere.  The 
servitude  is  a  permanent  restriction  of  territorial  sovereignty  and  not 
of  independence  in  general/^ 

Among  other  instances  which  might  have  been  given  by  the  learned 
author  is  that  of  a  nation  binding  itself  not  to  fish  within  the  high 
seas  at  a  certain  distance  from  the  coasts  of  another  nation.  That  is 
a  mere  obligation  and  not  a  servitude,  because  it  has  no  relation  to  the 
territory  of  the  servient  State : — 

"  The  conception  of  the  international  servitude  has  been  contested 
in  order  to  bring  it  within  the  term  obligation.  However,  the  distinc- 
tion should  be  maintained.  It  is  not  useless,  especially  from  the 
standpoint  of  the  transmission,  total  or  partial,  of  the  territory,  since 
the  servitude  follows  necessarily  the  soil,  and  is  transmitted  with  it. 

"The  servitude  should  have  a  permanent  character.  The  right 
which  forms  the  object  of  it  is  constituted  not  to  be  exercised  a  single 
time  or  a  certain  number  of  times,  but  continuously,  indefinitely.  On 
the  other  hand,  the  restrictions  of  Roman  private  law  which  exclude 
the  term  and  the  condition  are  not  applicaole  in  international  law. 

"The  neighborhood  of  territories,  not  necessarily  contiguity,  is 
required  by  the  very  nature  of  things  for  certain  servitudes.  For  ex- 
ample, for  the  rights  of  passage  it  is  necessary  that  there  be  between 
territories  a  relation  of  situation  which  permits  the  exercise  of  the 
servitude  and  gives  to  it  its  utility,  an  interest  without  which  it 
would  have  no  reason  for  being.  For  other  servitudes  the  geograph- 
ical situation  is  immaterial.  States  separated  by  the  ocean  are  none 
the  less  neighbors.  However,  it  is  necessary  that  a  servitude  be  useful 
to  the  dominant  state.  The  lack  of  interest  is  a  cause  of  extinction. 
Whatever  benefits  the  inhabitants,  communes,  or  provinces,  is  useful 
to  the  state. 

"The  servitude  should  be  exercised  with  care  and  consideration, 
cvtyUiter^  rather  with  reference  to  the  right  of  respect  than  by  virtue 
of  the  analogy  with  private  law." 

The  learned  author  continues  with  an  enumeration  of  the  important 
servitudes  established  in  the  world,  beginning  with  one  created  by  the 
Treaty  of  St.  eTulien  as  early  as  1603 ;  and  I  shall  have  some  observa- 
tions to  submit  to  the  Tribunal  when  I  have  finished  this  examination 
of  the  authorities,  upon  the  practice  of  nations,  in  connection  with 
which  I  shall  recur  to  this  writer  and  to  his  enumeration  of  the 
important  servitudes  of  the  world. 

I  now  come  to  the  work  of  Frederic  De  Martens,  the  Russian  author. 
Professor  De  Martens  is  a  contemporary  publicist,  professor,  diplo- 
matist, and  arbitrator  in  international  controversies,  member  of  the 
Institute  of  International  Law,  judge  of  the  Permanent  Court  at  The 
Hague.  The  references  which  I  am  about  to  make  are  to  his  treatise 
on  international  law  published  in  1883  and  1887  in  three  volumes,  and 
are  from  the  French  translation : — 

"  In  addition  to  the  reciprocal  rights  which  treaties  or  custom  have 
established  between  nations  concerning  objects  relating  to  their  inte- 
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rior  govemment,  there  are  cases  in  which  a  nation  acquires  unilat- 
erally a  perfect  right  within  the  territory  of  another,  by  virtue  of 
which  the  latter  obligates  itself  to  do,  to  tolerate,  or  to  refrain  from 
doing,  for  the  advantage  of  the  other  state,  that  which  it  would  not 
naurally  be  bound  to  do,  and  which  it  cannot  ask  in  return.  This  is 
what  is  understood  by  the  particular  or  special  servitudes  of  public 
international  law.  There  are  few  branches  of  govemment  in  which 
such  servitudes  may  not  be,  or  have  not  been  introduced,  and  in  as 
far  as  they  have  not  for  their  object  an  essential  right  of  government, 
or  at  the  least  only  extend  to  certain  parts  or  particular  districts, 
without  affecting  the  entire  territory  " 

The  two  translations,  one  of  the  earlier  De  Martens  and  the  other 
of  the  later  one,  are  in  juxtaposition  in  this  compendium,  and  I  am 
afraid  I  have  read  to  the  Tribunal  something  heretofore  read  from 
the  elder. 

The  PREsroENT :  Yes ;  that  was  the  elder,  C.  F.  De  Martens. 

Dr.  Drago  :  I  think  this  second  Martens  is  F6odor  by  name  instead 
of  Frederic. 

Mr.  Turner:  I  am  very  much  obliged  for  the  correction.  I  am 
also  informed  that  the  world  has  recently  suffered  a  great  loss  by  the 
death  of  this  distinguished  author. 

The  PREsroENT :  Yes ;  he  died  last  year. 

Dr.  Drago  :  Last  year,  yes. 

I  now  read  from  Frederic  De  Martens,  section  93 : — 

"  Each  independent  state  enjoys  in  principle  a  right  of  unlimited 
property  in  the  matter  of  its  territory.  It  follows  from  this  that  the 
sovereign  power  is  free  to  dispose  oi  its  international  property,  and 
not  merely  to  enjoy  it,  but  also  to  burden  it  with  different 
895  charges.  The  right  of  territorialitv  may  be  restrained  by  the 
establishment  of  a  rent,  of  a  right  or  fief,  or  by  mortgage,  which 
happened  frequently  in  times  past." 

I  will  pass  on  now  to  the  paragraph  next  but  one  from  that  last 
read : — 

"  Restrictions  of  territorial  sovereignty  having  a  character  of 
servitude  are  more  frequent  and  more  important. 

"  In  the  domain  of  international  relations,  territorial  sovereignty 
is  limited  by  the  facts  of  the  coexistence  and  the  association  of  states. 
The  very  nature  of  their  relations  as  neighbors  does  not  permit  them 
to  dispose  of  their  territory  without  any  restrictions.  For  this  reason 
natural  international  servitudes  {servUutes  juris  gentium  naturales) 
arise,  to  which  all  states  are  subjected  in  consequence  of  the  inevi- 
table conditions  of  their  physical  existence  side  by  side. 

"  Thus,  a  river  which  traverses  the  territory  of  two  countries  should 
not  be  turned  from  its  natural  course  by  either  to  the  detriment  of  the 
other. 

"  Different  from  these  servitudes,  international  conventional  servi- 
tudes (servitutes  juris  gentium  votuntarias)  are  established  by  com- 
mon agreements  of  the  governments  and  arise  from  the  fact  of  the 
international  community.    We  shall  only  discuss  these  latter,  for  in 
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the  majority  of  cases  the  first  are  likewise  regulated  by  treaties.  If 
they  exist  in  nonconventional  form  the  principles  of  civil  law  are  ap- 
plied to  them.  International  servitudes  resulting  from  treaties  have 
alone  a  clearly  defined  juridical  character.  The  restrictions  that  they 
impose  to  states  consist  (1)  in  that  they  are  prevented  from  exercis- 
ing their  territorial  power  in  its  entire  extent  {in  non  faciendo)  or 
(2)  in  that  they  are  obliged  to  tolerate  upon  their  territory  the  action 
of  a  foreign  power  (in  patiendo).  The  restrictions  of  the  first  class 
constitute  in  their  entirety  international  negative  servitudes  (serin- 
tntes  juris  gentium  neaativcB)^  those  of  the  second  category  form  the 
object  of  international  positive  servitudes  (semitutes  juris  gentium 
affi/rmativcB) . 

"  The  one  and  the  other  can  only  be  applied  to  states. 

"The  opinion  of  Heffter  that  they  exist  also  for  the  profit  of  '  in- 
dividual Toreigners '  is  erroneous,  for  individuals  as  well  as  social 
classes  neither  enjoy  the  power  nor  the  public  rights  to  which  inter- 
national servitudes  relate.  To  support  his  opinion,  Heffter  cites  the 
example  of  the  postal  service  granted  by  an  act  of  the  German  con- 
federation to  the  princely  house  of  Tour  and  Taxis.  However,  in 
reality,  the  Princess  of  Tour  and  Taxis  (Bavarian  subjects)  were 
only  charged  with  the  mission  of  administering  the  postal  service 
within  the  confederation.  They  were  in  this  office  only  the  agents  of 
the  power  of  the  Government  which  found  great  advantages"  and 
so  on. 

I  now  pass  on  to  the  following  paragraph : — 

"  International  servitudes  only  have  for  their  object  the  right  and 
the  territory  of  the  state.  They  are  not  applicable  to  the  ri^ts  and 
the  property  of  individuals.  They  all  have  the  character  of  a  reed 
servitude.  The  personal  servitudes  admitted  by  Phillimore  have  no 
position  within  the  domain  of  international  relations  because  the 
state  itself  as  a  juristic  person  can  not  be  subject  to  the  law  of 
servitude." 

While  there  is  a  very  considerable  discussion  by  this  author  con- 
cerning other  features  of  servitudes,  the  necessity  of  hurrying  on 
with  this  argument  compels  me  to  proceed  without  reading  fur- 
ther from  him. 

I  believe  I  have  now  referred  to  all  of  the  modem  continental 
authors,  including  in  the  list  Dr.  Calvo,  the  distinguished  citizen  of 
Argentine,  and  I  have  left  for  examination  only  the  authors  who 
have  written  in  Great  Britain  and  the  United  States.  I  will  pro- 
ceed as  rapidly  as  I  can  with  those  authors,  premising  that  I  do  not 
think  it  will  be  necassary,  except  in  the  case  of  Dr.  Oppenheim,  the 
accomplished  English  publicist,  at  present  the  Whewell  Professor 
of  International  Law  at  Cambridge  University,  who  has  written  a 
recent  and  very  valuable  work  on  international  law,  to  deal  very 
extensively  with  their  writings.  I  may  make  this  general  observation 
about  them,  that  all  of  them  follow,  without  any  considerable  devia- 
tion, although  with  some  differences  of  opinion  as  to  minor  charac- 
teristics of  servitudes,  the  great  consensus  of  opinion  on  the  subject 
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among  the  continental  publicists;  and,  this  reminds  me  that  I  must 
go  back  in  order  to  call  the  attention  of  the  Tribunal  to  one  dis- 
tinguished publicist,  an  Austrian,  whose  writings  I  had  come  very 
nearly  passing  by,  but  whom  I  must  notice,  because  of  the  great 
value  of  his  discussion  of  servitudes.  I  refer  to  Von  Neumann. 
My  associate,  Dr.  Scott,  tells  me  that  I  have  already  referred  to  him, 
classing  him  as  a  Grerman.  The  classification  is  not  strictly  accurate, 
but  if  I  have  once  read  from  him  I  will  not  duplicate  the  performance. 

The  subject  of  international  servitudes  has  engaged  the  attention 
of  the  great  minds  of  (jermany  to  a  greater  extent  probably  than 
those  of  any  other  portion  of  the  world.  It  is  a  subject  which  is 
peculiarly  suited  to  the  cast  of  mind  of  the  Germans,  to  the  acute, 
subtle,  and  metaphysical  methods  which  have  characterised  all  their 
writings  on  every  subject.  We  have  observed  the  greatest  of  these 
minds  talking  from  opposite  positions  concerning  the  validity 
896  of  the  conception  of  State  servitudes,  and  concerning  the  pro- 
priety of  their  application  to  either  the  States  of  the  old  Ger- 
man Empire  or  to  States  under  the  public  law  of  the  modem  world, 
but  I  believe  the  Tribunal  will  find,  when  it  goes  back  to  examine 
them,  that  the  great  concensus  of  opinion  among  the  German  writers 
always  has  been  that  the  validity  of  the  conception  was  an  entirely 
proper  one,  and  that  the  relation  of  States  to  each  other  required  the 
introduction  of  the  institution  both  into  the  public  law  of  the  German 
Empire  and  into  the  public  law  of  the  world.  Indeed,  it  is  not  too 
much  to  say,  when  the  history  of  the  institution  is  traced  from  its 
very  beginning,  that  the  great  majority,  the  overwhelming  prepon- 
derance of  the  great  minds  of  Germany,  dealing  with  the  subject — 
one  of  the  greatest  subjects  with  which  great  minds  have  dealt,  be- 
cause one  of  the  most  difficult — ^have  always  been  in  favour  of  the 
validity  of  the  institution  and  of  its  introduction  into  public  law, 
whether  it  be  into  the  public  law  of  the  German  Empire,  or  into  the 
public  law  of  the  world  at  large.  The  publicists  of  other  continental 
countries,  as  we  have  seen,  have  had  even  less  difficulty  than  the 
Germans  in  accepting  the  institution. 

I  preface  the  reading  of  the  American  and  English  authorities 
with  this  statement,  because  I  imagine  that  the  unanimity  of  ex- 
pression among  the  publicists  of  the  continental  world  to  which  I 
have  referred,  has  had  its  influence  both  in  Great  Britain  and  in  the 
United  States,  the  authors  in  the  two  countries  generally  assuming 
that  the  principles  laid  down  by  the  continental  jurists  were  correct, 
and  following,  in  their  discussions,  the  concensus  of  opinion  among 
the  latter,  without  any  extended  comment. 

The  first  English  work  from  which  I  shall  read  is  that  of  Sir 
Robert  Phillimore.    We  have  the  book  here,  and  I  will  be  glad  to  pass 
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it  up.  I  have  the  references  in  a  more  convenient  form  in  this  com- 
pendium from  which  I  am  reading. 

I  read  trom  the  first  volume  of  Phillimore's  International  Law, 
third  edition,  published  in  1879,  section  278. 

It  is  hardly  necessary  for  me  to  tell  this  Tribunal  that  Sir  Kobert 
Phillimore  was  not  only  one  of  the  great  judges  of  England,  but  that 
he  was  one  of  the  great  lights  in  the  international  world  of  letters: — 

'^  The  property  of  a  state  may  not  onl^  be  alienated,  but  may  also'' 
be  subjected  to  obligations  and  services  in  favour  of  another  state; 
as  the  property  of  an  individual  may  be  burdened  and  encumbered  in 
favour  of  another  individual." 

Then  passing  by  the  mention  of  various  treaties  which  the  learned 
author  refers  to,  I  come  to  section  279 : — 

'^  States  are  sometimes  placed  in  such  physical  relations  to  each 
other  that  some  limitations  of  the  abstract  rights  of  each  necessarily 
flow  from  their  natural  relations,  or  from  the  reason  of  the  thing. 
Thus  a  state  is  bound  to  receive  the  waters  which  naturally  flow 
within  its  boundaries  from  a  conterminous  state.  This  obligation 
belongs  to  the  class  of  -  servitutes  juris  gentium  naturales,'  ana  here 
ihe  provisions  of  the  Digest  and  Institutes  may  be  said  to  be  identical 
with  those  of  international  law. 

"  Section  280 :  A  state  may  voluntarily  subject  herself  to  obliga- 
tions in  favour  of  another  state,  both  with  respect  to  persons  and 
things,  which  would  not  naturally  be  binding  upon  her.  These  are 
*  servitutes  juris  gentium  voluntariae." 

"  In  the  lan^age  of  Jurisprudence^  when  a  thing  is  subject  to  the 
exercise  of  a  right  by  a  person  who  is  not  the  master  or  proprietor 
it  is  said  to  serve  (res  servit)  or  yield  service  to  that  other  person." 

"  Section  281 :  The  doctrine  of  servitus  occupies  an  important  place 
in  the  Roman  Law ;  and  in  some  shape,  and  under  some  appellation 
or  other,  exists  of  necessity  in  the  jurisprudence  of  all  nations.  This 
obligation  to  service  constitutes  a  right  in  the  obligee  or  the  person 
to  whom  it  is  due,  and  it  ranks  among  the  '  jura  in  re,'  while  it  oper- 
ates as  a  diminution  and  limitation  of  the  right  of  the  proprietor  to 
the  exclusive  and  full  enjoyment  (libertas  rei)  of  his  property. 

"According  to  the  Roman  Law,  the  Servitus  consisted  either  (1)  in 
not  doing  something  (in  non  faciendo),  and  was  negative  (servitus 
negativa),  or  (2)  in  suffering  something  to  be  done  (in  patiendo), 
and  was  affirmative  (servitus  affirmativa) ;  but  it  could  not  consist 
in  the  obligation  to  do  something  (in  faciendo^.  Not  that  the  owner 
of  a  thing  might  not  be  obliged  to  do  something  in  relation  to  that 
thing  for  the  benefit  of  another  person,  but  that  this  obligation  as- 
sumed a  technically  different  character  and  was  not  a  '  jus  in  re.' 

It  is  not,  however,  necessary  to  examine  with  greater  minuteness 
the  provisions  of  the  Roman  Law  upon  this  subject,  though  some 
mention  of  the  general  doctrine  was  a  necessary  preface  to  the  ap- 
plication of  it  to  the  case  of  states;  for  some  states,  as  well  as  in- 
dividuals, have  been  and  are  entitled  to  exercise  rights  of  this  de- 
scription, and  others  therefore  are  and  have  been  subject  to  the  ob- 
ligations which  correspond  to  them." 

Section  282:  "The  servitutes  juris  gentium  must,  however,  be 
almost  always  the  result  either  of  certain  prescriptive  customs  or  of 
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positive  convention.  The  entire  liberty  which  each  state  naturally 
possesses  over  its  own  property  cannot  be  curtailed  upon  presump- 
tion. The  jus  in  re  aliena  is  a  dero^tion  from  the  g:eneral  pnnciples 
of  law,  and  requires,  as  a  special  and  extraordinary  right,  the  strictest 
proof  of  its  existence. 

397  "History  furnishes  many  examples"  and  so  on,  of  servi- 

tudes, and  then  the  learned  author  proceeds  to  a  limited  extent 
to  a  consideration  of  the  examples  of  servitudes  furnished  by  his- 
tory, in  which  it  would  probably  serve  no  good  end  for  me  to  follow 
him. 

I  next  refer  the  Tribunal  to  the  work  of  Sir  Travers  Twiss,  a 
copy  of  which  I  will  pass  up  to  the  Tribunal  for  examination  as  I 
read  from  this  compendium. 

I  read  from  this  author  for  the  purpose  only  of  showing  his  entire 
acceptance  of  this  institution  of  servitudes  as  an  international  insti- 
tution : — 

"  Section  246. — ^Martens  speaks  of  treaties  which  create  a  servitude 
of  public  law  (une  servitude  du  Droit  public^  in  favor  of  one  nation 
witnin  the  territory  of  another.  The  term  'servitude'  is  borrowed 
frpm  the  civil  law  of  the  Romans,  where  it  was  used  to  designate 
certain  forms  of  innocent  use,  as,  for  example,  the  right  of  way  across 
the  land  of  a  neighbor.  A  servitude  was  distinguished  by  the  Roman 
jurists  from  a  right,  and  in  order  to  convert  a  servitude  into  a  right 
some  pact  or  stipulation  to  that  effect  was  requisite." 

I  pass  on  to  the  bottom  of  the  page  where,  after  a  reference  to  the 
treaty  with  Germany  concerning  the  Polish  provinces,  the  author 
says : — 

"  Under  circumstances  of  this  nature  a  treaty,  which  creates  a  servi- 
tude, in  other  words  which  establishes  a  right  of  way  across  the 
territory  of  one  nation  in  favor  of  another  nation,  is  held  to  create 
an  obligation,  which  may  be  suspended  indeed  by  the  occurrence  of 
war,  but  which  revives  on  the  return  of  peace.  Kluber  has  given  to 
the  expression  '  servitude,'  a  much  larger  interpretation,  so  much  so 
that  if  his  use  of  the  term  be  correct  it  would  seem  doubtful  whether 
it  could  be  safelv  maintained,  that  all  conventions,  which  create  a 
servitude  of  public  law  in  favor  of  one  nation  within  the  territory  of 
another,  are  perpetual  in  their  nature,  and  are  not  extinguished  by 
the  event  of  war.  Mr.  Wheaton  is  careful  in  limiting  his  own  posi- 
tion of  law  to  treaties  which  create  '  a  permanent  servitude,'  aoout 
which  there  can  arise  no  dispute." 

I  next  call  the  attention  of  the  Tribunal  to  the  work  of  Sir  Edward 
Creasy,  who  was  Chief  Justice  of  Ceylon,  at  one  time  and  later. 
Professor  at  the  Inns  of  Court.  His  work  entitled  "  The  First  Plat- 
form of  International  Law,"  appeared  in  London  in  1876,  and  from 
that  work  I  shall  read  to  the  Tribunal : — 

"Section  256. — A  nation's  rights  of  property  over  its  territories 
and  the  things  within  them  may  be  controlled  and  curtailed  by  obli- 
gations and  services,  the  benefit  of  which  belongs  to  some  other 
state." 


666  NOBTH  ATIANTtO  COAST  FISHERIES  ARBITRATION. 

This  compendium  from  which  I  read  erroneously  employs  the  word 
"  servitudes  " : — 

"A  nation's  rights  of  property  over  its  territories  and  the  things 
within  them  may  be  controlledf  and  curtailed  by  obligations  and 
ffervicea^  the  benefit  of  which  belongs  to  some  other  state.  These 
obligations  and  services  are  analogous  to  those  which  are  recognized 
in  municipal  law  by  the  Roman  jurists  under  the  title  of  '  servitudes.' 
But,  (as  Bluntschli  warns  us)  much  caution  is  requisite  in  applying 
to  international  law  the  doctrines  of  the  Roman  law  as  to  prs&dial 
servitudes,  urban  servitudes,  rustic  servitudes,  and  other  forensic  dis- 
tinctions. In  the  remarks  about  to  be  made  in  international  servi- 
tudes," 

I  imagine  it  should  be  "on"  international  servitudes: — 

"  I  shall  chiefly  follow  those  of  Bluntschli. 

"Sect.  267.  International  servitudes  may  be  created  by  express 
compact  or  thev  may  be  based  on  prescription. 

International  servitudes  have  the  effect  of  restraining  a  state  from 
the  full  and  entire  exercise  of  rights  of  dominion  in  one  of  two 
ways:  (1)  The  servitude  may  prevent  the  servient  state  (i.  e.,  the 
state  which  is  subject  to  it)  from  free  action  in  some  particular  mat- 
ter. This  is  called  a  negative  servitude — a  servitude  by  which  the 
party,  on  whom  the  onus  of  it  lies,  is  under  an  obligation  non  faoere. 
(2)  A  servitude  may  be  a  servitude  pati — ^that  is,  may  impose  on  the 
party  subject  to  its  onus  the  duty  of  suffering  that  the  party,  who 
possesses  the  ri^ht  to  put  the  servitude  in  force,  who  has  the  benefi- 
cial jus  servitutis,  shall  be  at  liberty  to  do  something  on  the  territory 
of  the  servient  party,  which  would  not  be  lawful  wimout  express  per- 
mission if  no  such  servitude  existed." 

I  pass  on  now  to  section  261 : — 

"Bluntschli  adds  some  very  ill-considered  dogmas,  that  interna- 
tional servitudes  ought  to  be  treated  as  obsolete  and  defunct  when 
they  become  what  he  terms  'incompatible  with  the  development  of 
international  right,  or  with  the  constitution,  the  public  order,  and  the 
wants  of  the  servient  state.' " 

398  I  believe  that  remark  might  just  as  well  be  applied  to  Bul- 

merincq,  whom  Heffter  appears  to  have  followed  in  his  state- 
ment on  the  subject : — 

"  If  this  were  to  be  allowed  every  state,  which  found  itself  bur- 
dened with  a  servitude,  would  easily  discover  (and  probablv  convince 
itself  of)  the  validity  of  reasons  why  such  servitude  shoula  be  looked 
on  as  opposed  to  the  spirit  of  modern  international  law,  or  to  some 
new  constitution  which  the  dissatisfied  state  might  be  pleased  to 
adopt,  or  to  such  state's  political  proclivities.  To  disregard  treaties 
and  prescriptive  rights  on  such  speculative  grounds  as  these  would 
shake  the  security  of  property  as  between  nation  and  nation,  and 
would  furnish  a  perilous  precedent  for  the  disregard  of  public  faith 
in  other  matters." 

I  have  already  read  to  the  Tribunal  from  Professor  Westlake  con- 
cerning the  effect  of  war  upon  treaties,  and  that  reading  embraced 
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most  of  his  discussion  on  the  subject  of  international  servitudes,  and 
I  will  not  read  further  from  that  author,  contenting  myself  with 
recalling  to  the  Tribunal  that  Professor  Westlake  took  the  position 
taken  by  Mr.  Wheaton,  that  treaties  which  vested  real  rights  as  be- 
tween nations  had  served  their  full  purpose  in  the  vesting  of  the 
rights,  and  that  the  right  continued  to  survive  whatever  might  be 
the  fate  of  the  Treaty  under  which  the  right  had  been  originally 
created.  Professor  Westlake,  however,  objected  to  Mr.  Wheaton's 
use  of  the  term  "  transitory  "  treaties,  and  suggested  as  a  more  appro- 
priate designation  the  name  "dispositive"  trciities.  When  the  Tri- 
bunal recurs  to  Professor  Westlake's  discussion  it  will  find  it  impps- 
sible  to  escape  the  conviction  that  he  gave  his  assent,  as  an  inter- 
national publicist,  to  the  theory  of  international  servitudes  and  to 
their  acceptance  as  an  institution  in  the  public  law  of  nations. 

I  now  read  to  the  Tribunal  from  the  very  late  and  very  profound 
work  on  international  law  by  Dr.  Oppenheim,  ^Vhewell  Professor 
of  International  Law  at  Cambridge  University.  I  will  detain  the 
Court  a  little  longer  in  the  consideration  of  the  writings  of  this 
author  because  of  their  intrinsic  value,  and  also  because  of  the  posi- 
tion which  he  holds  in  Great  Britain  as  an  exponent,  and  a  very 
recent  exponent,  of  the  correct  principles  by  which  that  nation  and 
all  other  nations  should  be  guided  and  held  bound  in  their  dealings 
with  other  nations. 

Dr.  Oppenheim  characterises  this  institution  in  the  very  first  sen- 
tence of  his  discussion  of  the  subject.  lie  calls  them  "state  servi- 
tudes "  instead  of  "  international  servitudes,"  and  says : — 

"State  servitudes  are  those  exceptional  and  conventional  restric- 
tions on  the  territorial  supremacy  of  a  state  by  which  a  part  or  a 
whole  of  its  territory  is  in  a  limited  way  made  to  perpetually  serve 
a  certain  purpose  or  interest  of  another  state." 

In  this  opening  paragraph  the  author  compresses,  not  only  each 
and  every  one  of  the  essential  attributes  of  an  international  servi- 
tude, but  also  expresses  clearly  and  definitely  the  effect  which  they 
have  as  between  nations  which  have  created  them. 

"  Thus  a  state  may  through  a  convention  be  obliged  to  allow  the 
passa^  of  troops  of  a  neighboring  state,  or  may  in  the  interest  of  a 
neighboring  state  be  prevented  from  fortifying  a  certain  town  near 
the  frontier. 

"  That  state  servitudes  are  or  may  on  occasions  be  of  great  impor- 
tance, there  can  be  no  doubt  whatever.  The  vast  majority  of  writers 
and  the  practice  of  the  states  accept,  therefore,  the  conception  of 
state  servitudes,  although  they  do  not  agree  with  regard  to  the  defi- 
nition and  the  width  of  the  conception,  and  althou^,  consequently, 
in  many  cases  the  question  is  disputed  whether  a  certain  restriction 
upon  territorial  supremacy  is  or  is  not  a  state  servitude.'' 
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Here  we  have  the  statement  of  this  distinguished  English  author, 
that  the  vast  majority  of  writers,  and  the  practice  of  States,  accept 
the  conception  of  State  servitudes,  although,  as  he  says,  they  are  not 
ail  agreed  with  regard  to  their  definition  or  the  width  of  the  concep- 
tion on  which  thev  are  founded. 

I  now  pass  to  section  204 : — 

"  Subjects  of  state  servitudes  are  states  only  and  exclusively,  since 
state  servitudes  can  exist  between  states  only  (territorium  dominaos 
and  territorium  serviens).  Formerly  some  writers  maintained  that 
private  individuals  and  corporations  were  able  to  acquire  a  state  servi- 
tude; but  nowadays  it  is  agreed  that  this  is  not  possible  since  the  law 
of  nations  is  a  law  between  states  only  and  exclusively.  Whatever 
rights  may  be  granted  by  a  state  to  foreign  individuals  and  corpora- 
tions, sucn  rights  can  never  constitute  state  servitudes. 

^^  On  the  other  hand,  every  state  can  acquire  and  grant  state  servi- 
tudes^ although  some  states  may,  in  consequence  of  their  particular 
position  within  the  family  of  nations,  be  prevented  from  acquiring  or 
granting  some  special  kind  or  another  of  state  servitudes.  Thus,  neu- 
tralized states  are  in  many  points  hampered  in  regard  to  acquiring 
and  granting  state  servitudes,  because  they  have  to  avoid  eveirthing 
that  could  drag  them  indirectly  into  war.  Thus,  further^  half-sov- 
ereign and  part-soverei^  states  may  not  be  able  to  acquire  and  to 
grant  certain  state  servitudes  on  account  of  their  dependence  upon 
their  superior  state.  But  apart  from  such  exceptional  cases,  even 
not- full  sovereign  states  can  acquire  and  grant  state  servitudes,  pro- 
vided they  have  any  international  status  at  all. 

"  205.  The  object  of  state  servitudes  is  always  the  whole  or  a  part 
of  the  territory  of  the  state  whose  territorial  supremacy  is  restricted 
by  any  such  servitude.  Since  the  territory  of  a  state  includes  not  only 
the  land,  but  also  the  rivers  which  water  the  land,  the  maritime  belt, 
the  territorial  sub-soil,  and  the  territorial  atmosphere,  all  these  can, 
as  well  as  the  service  of  the  land  itself,  be  an  object  of  state  servi- 
tudes." 

I  shall  want  to  refer  to  the  original  for  a  note  which  is  there,  but 
I  do  not  care  to  deprive  the  learned  Arbitrator  who  now  has  the 
book  of  its  possession,  if  he  would  like  to  retain  it. 

Oppenheim  goes  on : — 

"  Since  the  territory  of  a  State  includes  not  only  the  land,  but 
also  the  rivers  which  water  the  land,  the  maritime  belt,  the  territo- 
rial sub-soil,  and  the  territorial  atmosphere,  all  these  can,  as  well  as 
the  service  of  the  land  itself,  be  an  object  of  state  servitudes.  Thus 
a  state  may  have  a  perpetual  right  of  admittance  for  its  subjects  to 
the  fishery  in  the  maritime  belt  of  another  state,  or  a  right  to  lj\y 
telegraph  cables  through  a  foreign  maritime  belt,  or  a  right  to  build 
and  use  a  tunnel  through  a  boundary  mountain,  and  the  like." 

The  note  mentioned  by  me  is  the  following: — 

"An  example  of  such  fishery  servitude  is  the  former  French  fishery 
rights  in  Newfoundland  which  were  based  on  article  13  of  the 
Treaty  of  Utrecht,  1713,  and  on  the  Treaty  of  Versailles,  1783.     See 
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the  details  regarding  the  Newfoundland  fishery  dispute,  in  Philli- 
more,  I,  sec.  195 ;  Clauss  pp.  17-31 ;  Geffcken  in  R.I.  XXII,  p.  217 ; 
Brodhurst  in  Law  Ma^zme  and  Review,  XXIV,  p.  67.  The  French 
literature  on  the  question  is  quoted  in  Bonfils,  No.  342,  note  1.  The 
dispute  is  now  settled  through  France's  renunciation  of  the  privi- 
leges due  to  her  according  to  article  13  of  the  Treaty  of  Utrecht, 
which  took  place  by  article  I  of  the  Anglo-French  Convention 
signed  in  London  on  April  8,  1904.  But  France  retains,  according 
to  article  2  of  the  latter  convention,  the  right  of  fishing  for  her 
subjects  in  certain  parts  of  the  territorial  waters  of  Newfoundland." 

The  text  then  proceeds: — 

"And  should  ever  aerostation  become  so  developed  as  to  be  of  prac- 
tical utility,  a  state  servitude  might  be  created  through  a  state 
acquiring  a  perpetual  right  to  send  military  aerial  vehicles  through 
the  territorial  atmosphere  of  a  neighboring  state. 

"  Since  the  object  of  state  servitude  is  the  territory  of  a  state,  all 
such  restrictions  upon  the  territorial  supremacy  of  a  state  as  do  not 
make  a  part  or  the  whole  of  its  territory  itself  serve  a  purpose  or  an 
interest  of  another  state  are  not  state  servitudes." 

This  author  is  here  very  positive  that  in  order  to  create  a  state 
servitude  there  must  be  some  impairment  of  the  territorial  sover- 
eignty of  the  servient  state.  Impairment  of  its  general  sovereignty 
is  in  his  opinion  ineffectual  to  tireate  a  servitude. 

"The  territory  as  the  object  is  the  mark  of  distinction  between 
state  servitudes  and  other  restrictions  on  the  territorial  supremacy. 
Thus  the  perpetual  restriction  imposed  upon  a  state  by  a  treaty  not 
to  keep  an  army  beyond  a  certain  size  is  certainly  a  restriction  on 
territorial  supremacy,  but  is  not,  as  some  writers  maintain,  a  state 
servitude,  because  it  does  not  make  the  territory  of  one  state  serve  an 
interest  of  another.  On  the  other  hand,  when  a  state  submits  to  a 
perpetual  right  enjoyed  by  another  state  of  passage  of  troops,  or  to 
the  duty  not  to  fortify  a  certain  town  on  the  frontier,  or  to  the  claim 
of  another  state  for  its  subjects  to  be  allowed  the  fishery  within  the 
former's  territorial  belt;  in  all  these  and  the  like  cases  the  territorial 
supremacy  of  a  state  is  in  such  a  way  restricted  that  a  part  of  the 
whole  of  its  territory  is  made  to  serve  the  interest  of  another  state, 
and  such  restrictions  are  therefore  state  servitudes." 

I  will  read  only  two  other  passages  from  this  author ;  sub-division 
4  of  206.  He  is  there  describing  the  different  kinds  of  servitudes, 
and  he  says : — 

"  Economic,  are  those  servitudes  which  are  acquired  for  the  purpose 
of  commercial  interests,  traflSc,  and  intercourse  m  general,  such  as  the 
right  of  fisheries  in  foreign  territorial  waters,  to  build  a  railway  on 
or  lay  a  telegraph  cable  through  foreign  territory,  and  the  like." 

Then  section  207  as  to  the  real  character  of  this  right ; — 

"Since  state  servitudes,  in  contradistinction  to  personal  rights 
(rights  in  personam)^  are  rights  inherent  to  the  object  with  which 
they  are  connected  (rights  in  rem)^  they  remain  valid  and  may  be 
exercised  however  the  ownership  of  the  territory  to  which  they  apply 
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may  change.  Therefore,  if,  after  the  creation  of  a  state  servitude, 
the  part  of  the  territory  affected,  comes  by  conquest  or  cession  under 

the  territorial  supremacy  of  another  state^  such  servitude  re- 
400      mains  in  force.    Thus,  when  the  Alsatian  town  of  Hiiningen 

became,  in  1871,  together  with  the  whole  of  Alsace,  German 
territory,  the  state  servitude  created  by  the  treaty  of  Paris,  1815,  that 
Hiiningen  should,  in  the  interest  of  the  Swiss  Canton  of  Basle,  never 
be  fortified,  was  not  extinguished.  Thus,  further,  when  in  1860  the 
former  Sardinian  provinces  of  Chablais  and  Faucigny  became 
French,  the  state  servitude  created  by  article  92  of  the  Act  of  the 
Vienna  Congress,  1815,  that  Switzerland  should  have  temporarily 
during  war  the  right  to  locate  troops  in  these  provinces  was  not 
extinguished." 

Then  the  author  goes  on  to  distinguish  between  military  and  other 
servitudes,  concluding  his  discussion  with  the  proposition  which  was 
so  strongly  reprobated  by  Sir  Edward  Creasy,  that  the  interest  of  a 
State  might  be  such  as  to  justify  the  application  to  servitudes  of  the 
principle  clausula  rebus  sic  stantihus.  But  that  view  is  not  important 
here  because  no  proposition  of  the  kind  is  presented  to  this  Tribunal, 
nor,  as  I  understand  it,  has  Great  Britain  ever  taken,  nor  will  she 
ever  take,  the  position,  that  she  has  the  power,  unilaterally,  to  end 
the  fishery  right  belonging  to  the  United  States. 

Now,  Sir,  I  come  to  a  new  authority,  furnished  to  us  by  learned 
counsel  on  the  other  side,  "  Leading  Cases  on  International  Law,"  by 
Mr.  Pitt  Cobbett.  The  first  thing  that  engages  attention  in  connec- 
tion with  the  passages  from  this  author,  read  to  the  Tribunal  by  Sir 
Robert  Finlay  is  the  fact  that  they  were  written  after  the  submission 
of  this  Case  to  this  Tribunal.  While  I  would  not  say  that  that  de- 
stroys the  value  of  the  authority  of  the  writer;  yet,  I  do  say  that  the 
partiality  of  national  bias  must  have  very  considerable  play  in  fixing 
the  direction  of  any  author's  mind  when  writing  about  a  subject  con- 
cerning his  own  nation  immediately  ponding  for  determination  before 
an  international  Tribunal.  I  will  read  the  introductory  part  of  Mr. 
Pitt  Cobbett's  discussion  to  show  that  he  was  writing  with  the  actual 
submission  of  this  Case  to  this  Tribunal  in  view.     He  says : — 

"  In  June  1907,  in  view  of  the  approach  of  the  fishing  season,  nego- 
tiations were  renewed,  with  the  result  that  in  July  the  United  States 
proposed  '  a  reference  of  pending  questions  under  the  treaty  of  1818 
to  arbitration  before  The  Hague  Tribunal,'  and  an  ad  interim  re- 
newal of  the  existing  modus  vivendL  The  former  proposal  was 
found  to  be  acceptable  both  to  Newfoundland  and  to  Canada,  which 
were  consulted  by  Great  Britain  during  the  course  of  the  negotia- 
tions; but  the  proposed  renewal  of  the  modus  vivendi  was  objected 
to  by  Newfoundland  as  unjustifiable  and  unnecessary,  and  any  modi- 
fication of  the  domestic  law  by  local  authority  was  refused.  Not- 
withstanding this  objection,  the  United  States^  proposals  were  ulti- 
mately accepted  by  Great  Britain,  subject  only,  as  regards  the  modus 
vivendi^  to  an  abrogation  of  the  right  of  the  United  States  fishermen 
to  use  purse  seines.    In  order  to  give  effect  to  this  arrangement,  and 
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with  the  object  of  displacing  the  local  laws  in  so  far  as  they  might 
be  inconsistent  therewith,  an  Order  in  Council  was  issued  on  the  9th 
of  September,  1907,  under  the  authority  of  59  Geo.  III.  c  38.  This 
Order  directed  that  none  of  the  local  provisions,  relating  to  the  board- 
ing and  bringing  into  port  of  foreign  fishing  vessels  offending  against 
the  local  law,  should  apply  to  vessels  used  oy  the  inhabitants  of  the 
United  States  in  pursuance  of  any  rights  conferred  by  the  treaty  of 
1818 ;  and  also  forbade  the  arrest  or  seizure  of  such  vessels,  save  with 
the  consent  of  the  senior  naval  officer  on  the  Newfoundland  station. 
Newfoundland  protested  against  the  proceeding:  but  the  Order  in 
Council  was  nevertheless  proclaimed  m  Newfoundland  on  the  24th 
of  September  1907.  In  August  1908,  however,  another  modus  vivendi 
was  concluded,  and  this  having  been  accepted  by  Newfoundland,  the 
Order  in  Council  was  revoked.  The  proposed  reference  of  the  dis- 
pute to  The  Hague  Tribunal  is  now  being  proceeded  with." 

Then  the  learned  author  proceeds  from  that  standpoint — naturally 
from  the  English  standpoint — to  consider  the  questions  which  are 
pending  between  the  two  Governments,  during  which  discussion  he 
uses  this  language : — 

"Although  this  controversy  still  remains  unsettled,  it  serves,  in  the 
various  phases  through  which  it  has  passed,  to  illustrate  several  im- 
portant principles.  (1)  In  the  first  place,  the  British  contention, 
that  the  claim  of  one  State  to  occupy  or  use  any  part  of  the  territory 
or  to  fish  in  the  territorial  waters  of  another,  can  not  rest  on  any 
other  foundation  than  conventional  stipulation,  may  be  said  to  have 
been  affirmed." 

And  so  forth.  Then  he  discusses  the  ancient  American  conten- 
tions, which  Sir  Robert  discussed  at  such  considerable  length,  and 
then  he  comes  to  the  practical  questions  of  this  case : — 

"  The  question  as  to  how  far  a  State  whose  subjects  are  invested 
by  treaty  with  rights  of  fishery  within  the  territorial  waters  of  an- 
other State  are  bound  by  the  municipal  regulations  of  the  latter  is 
still  unsettled.  As  to  this  the  British  Government  contends  that 
such  a  right  is  not  a  right  to  a  free,  but  only  to  a  regulated  fishery ; 
to  be  exercised  *  in  common  with '  subjects  of  the  territorial  Power, 
and  subject  to  the  like  regulations.  The  contention  that  a  State,  in 
such  a  case,  is  only  bound  by  regulations  existing  at  the  time  of  the 
treaty  appears  to  be  altogether  untenable, " 

401  That  was  not  any  contention  of  the  United  States.    The 

United  States  never  has  made  that  contention.  That  was  the 
suggestion  of  Lord  Salisbury.  The  United  States  has  always  main- 
tained that  no  limitations  upon  its  fishery  rights,  whether  contained 
in  prior  laws  or  in  laws  passed  after  the  grant  of  the  fishery,  can 
have  any  validity  against  it  without  its  consent. 

"  In  the  same  way,  a  claim  to  veto  the  making  of  new  regulations 
would  appear  to  be  altogether  inconsistent  with  the  true  nature  of 
the  concession;  which  was  essentially  a  grant  of  the  right  to  sharn 
in  privileges  primarily  belonging  to  the  subjects  of  the  territorial 
Power,  and  not   a  surrender  of  the  entire  interest  of  the  grantor,  in- 


672  NOBTH  ATLANTIC  COAST  FISHERIES  ABBITBATIO]!r. 

volving  a  partial  abrogation  of  sovereignty.  It  is,  moreover,  an 
accepted  rule  that  a  treaty  should  be  construed,  so  far  as  possible,  in 
such  a  way  as  to  ^ve  due  effect  to  the  fundamental  legal  rights  of  a 
State,  including  the  right  of  regulating  all  matters  occurring  on  its 
own  territory  or  territorial  waters,  except  where  this  right  has  been 
expressly  resided.  For  these  reasons,  it  would  se^n  that  the  terri- 
torial Power  in  such  a  case  must  be  deemed  to  retain  its  power  of 
making  all  reasonable  and  suitable  regulations;  and  that  ooth  the 
grantee  State  and  its  subjects  will  be  bound  thereby.^ 

A  very  reasonable  and  a  very  temperate  discussion  indeed  of  the 
questions  here  from  the  standpoint  of  Great  Britain,  namely,  that  in 
all  treaties  granting  servitudes  there  is  an  implied  reservation  of 
sovereignty  to  regulate  the  subject  matter  thereof,  and  hence  that 
the  fishery  granted  to  the  United  States  by  the  treaty  of  1818  was  to 
be  a  regulated  fishery.  The  only  trouble  with  the  argument  is  that 
it  is  at  cross  purposes  with  all  that  has  been  written  by  the  great 
publicists  of  the  world.  They  say  that  a  right  of  this  character  is 
subject  to  no  implied  reservation  of  sovereignty,  but  that  it  implies 
a  derogation  of  sovereignty,  and  that  that  derogation  is  full  and 
complete  to  the  extent  that  there  can  be  no  action  on  the  part  of  the 
servient  State  which  materially  interferes  with  or  limits  the  exercise 
of  the  right  by  the  dominant  State. 

Now,  when  this  learned  author  was  dealing  with  the  subject  of 
servitudes  in  a  more  general  way,  and  without  reference  to  this  im- 
mediate case,  he  enunciated  views  which  indicated  a  very  different 
conception  on  his  part  regarding  the  effect  of  international  servitudes. 
I  refer  the  Court  to  the  discussion  by  this  author,  on  the  subject  of 
servitudes,  at  pp.  110  and  112 — commencing  at  110  and  running 
through  to  112.  This  is  the  third  edition  of  Mr.  Pitt  Cobbett's  work, 
a  very  late  edition,  and  that  has  enabled  the  author  to  give  us  his 
views  concerning  the  contentions  in  this  Case  since  the  signing  or 
contemporaneously  with  the  signing  of  the  compromis.  The  discus- 
sion I  am  now  about  to  read  was  one  found  in  the  earlier  editions  of 
his  work  and  before  there  was  any  question  of  the  submission  of  this 
Case  to  this  Tribunal.    Reading  now  from  p.  110 : — 

"Apart  form  the  gi*ant  of  ownership  or  possession,  one  State  may 
grant  to  another  certain  rights  over  or  in  relation  to  its  territory,  which 
confer  on  the  grantee  a  strictly  defined  ri^t  of  user,  or  impose  on 
the  grantor  some  definite  restraint  on  user  in  favor  of  the  grantee. 
Such  rights,  when  they  are  in  their  nature  real  as  distinct  from  per- 
sonal, and  of  such  a  kind  as  would  on  the  principles  previously  indi- 
cated be  binding  on  the  successor  in  cases  of  cession  or  annexation, 
are  commonly  styled  international  servitudes.  Hall,  indeed,  is  or 
opinion  that  such  rights,  being  merely  the  result  of  compact,  can  not 
be  regarded  as  servitudes,  and  that  the  only  instance  of  an  interna- 
tional servitude  of  any  importance  is  the  right  of  innocent  passage. 
But,  apart  from  the  question  whether  the  right  of  innocent  passage 
should  not  itself  be  regarded  as  a  natural  or  inherent  right  rather 
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than  as  a  servitude,  there  seems  no  reason,  bavins^  regard  to  the  fact 
that  such  grants  are  within  the  competence  of  a  State  and  do  create 
real  rights,  why  they  should  not  be  regarded  as  servitudes.  But 
whether  the  term  '  servitude '  be  appropriate  or  not,  rights  of  this 
kind  are  both  admissible  on  principle  and  existent  in  fact.  So,  one 
State  ma^  concede  to  another  a  right  of  transit,  for  various  purposes, 
through  its  territory ;  although  a  concession  of  a  right  of  passage  for 
troops  in  time  of  war  woula  probably  not  now  be  regarded  as  per- 
missible, or  as  consistent  with  neutrahty  in  the  event  of  war.  Tnus, 
by  a  treaty  entered  into  in  1891  between  Great  Britain  and  Portugal 
it  was  agreed  (inter  alia)  that  there  should  be  freedom  of  passage 
for  the  subjects  and  j^oods  of  both  parties  across  the  Zambesi  and 
through  certain  specified  areas.  In  1899,  during  the  South  African 
War,  Great  Britain,  by  virtue  of  this  treaty  claimed  a  right  of  pas- 
sage over  Portuguese  territory  for  the  British  Colonial  forces  that 
had  been  landed  at  Beira;  and  this  was  in  fact  conceded  by  Portugal. 
But,  apart  from  the  question  of  whether  the  grant  of  an  overland 
passage  from  Beira  to  the  territory  of  the  South  African  Republic 
was  within  the  terms  of  the  treaty,  there  can  be  little  doubt  that  if 
the  result  of  the  war  had  been  other  than  it  was,  reparation  would 
have  been  exacted  from  Portugal,  as  for  a  breach  of  neutrality.  So 
again,  one  State  may  concede  to  another  a  riffht  of  fishery,  either  ex- 
clusive or  concurrent,  within  its  territorial  waters.  Tnus^  on  the 
cession  of  Newfoundland  by  France  to  Great  Britain  in  1713,  certain 
rights  of  fishery,  and  other  rights  incidental  thereto,  were  conceded 
to  France,  along  certain  parts  of  the  coast;  and  these  rights  were 
exercised  until  surrendered  under  the  stipulations  of  the  Anglo- 
French  agreement  of  1904.  Again,  by  treaties  of  1783  and  1818,  cer- 
tain rights  of  fishery  in  the  territorial  waters  adjoining  the 
402  coasts  of  British  North  America  were  conceded  to,  or,  as  the 
United  States  contended,  reserved  by,  the  United  States. 
Somewhat  analogous  are  the  restrictive  covenants  occasionally  en- 
tered into,  whereby  one  State  agrees,  in  favour  of  some  other  State, 
either  not  to  dispose  of  or  not  to  fortify  certain  parts  of  its  territory. 
So,  as  has  been  already  pointed  out,  China  in  1898  agreed  with  Great 
Britain  not  to  cede  or  lease  any  part  of  the  Yang-tse-Kiang  region 
to  any  other  Power;  whilst  in  the  same  year  she  also  agreed  with 
France  not  to  alienate  to  any  other  Power  any  of  the  territories 
bordering  on  Tonquin." 

It  will  be  seen  from  this  passage  that  Mr.  Pitt  Cobbett,  when  deal- 
ing with  this  subject  in  a  general  way,  before  his  national  prejudices 
had  been  aroused,  stated  the  doctrine  of  servitudes  just  as  strongly 
as  any  of  the  continental  writers  from  whom  I  have  read,  even  going 
to  the  extent  of  pointing  out  the  French  fishery  right  and  the 
American  fishery  right  as  examples  of  servitudes. 

I  must  now,  in  concluding  my  review  of  the  British  writers,  notice 
Mr.  Hall's  work  on  international  law.  I  want  to  first  read  what 
Mr.  Hall  says  about  international  servitudes,  and  I  think  it  will  be 
found  that  Mr.  Pitt  Cobbett  was  not  quite  right  in  thinking  that  Mr. 
Hall  had  denied  the  existence  of  anything  except  servitudes  limited 
to  the  right  of  innocent  passage.    In  this  passage  that  I  am  going  to 
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read  to  the  Tribunal,  Hall  very  clearly  and  explicitly  recognises  the 
exist^ice  of  conventional  servitudes  as  an  institution  in  international 
law,  and  he  does,  moreover,  clearly  and  explicitly  give  to  servitudes 
the  effect  of  limiting  and  restricting  the  territorial  supremacy  of  the 
servient  state.    I  am  reading  from  p.  159  of  Hall : — 

"  It  is  usual  in  works  of  international  law  to  enumerate  a  list  of 
servitudes  to  which  the  territory  of  a  state  may  be  subjected. 
Amongst  them  are  the  reception  of  foreign  garrisons  in  fortresses, 
fishery  rights  in  territorial  waters,  telegraphic  and  railway  privi- 
leges, the  use  of  a  port  by  a  foreign  power  as  a  coaling  station,  an 
obligation  not  to  maintain  fortifications  in  particular  places,  and 
other  derogations  of  like  kind  from  the  full  enforcement  of  sover- 
ei^tv  over  parts  of  the  national  territory.     These  and  such  like 

f)nvileges  or  disabilities  must,  however,  be  set  up  by  treaty  or  equiva- 
ent  agreement;  they  are  the  creatures  not  of  law,  but  of  compact" 

Does  it  not  seem  quite  evident  that  Mr.  Hall  does  here,  in  this 
passage,  recognise  the  existence  of  these  conventional  arrangements 
between  nations  called  servitudes,  among  which  he  mentions  fishery 
rights  in  territorial  waters,  and  that  he  considers  such  arrangements 
as  constituting  restrictions  upon  territorial  supremacy?  Does  it  not 
seem  quite  apparent  that  Mr.  Pitt  Cobbett  was  in  error  in  saying 
that  Hall  did  not  recognise  these  things? — 

"  These  and  such  like  privileges  or  disabilities  must,  however,  be 
set  up  by  treaty  or  equivalent  agreement;  they  are  the  creatures  not 
of  law,  but  of  compact.  The  only  servitudes  which  have  a  general 
or  particular  customary  basis  are  the  above  mentioned  right  ox  inno- 
cent use  of  territorial  seas;  customary  rights  over  forests,  pastures, 
and  waters  for  the  benefit  of  persons  living  near  a  frontier,  which 
seem  to  exist  in  some  places ;  and  possibly  a  right  to  military  passage 
through  a  foreign  state  to  outlying  territory.  In  their  legal  aspects 
there  is  only  one  point  upon  which  international  servitudes  call  for 
notice.  They  contorm  to  the  universal  rule  applicable  to  '  jura  in  re 
aliena.'  Whether  they  be  customary  or  contractual  in  their  origin, 
they  must  be  construed  strictly,  if,  therefore,  a  dispute  occurs  be- 
tween a  territorial  sovereign  and  a  foreign  power  as  to  the  extent 
or  nature  of  rights  enjoyed  by  the  latter  within  the  territory  of  the 
former,  the  presumption  is  against  the  foreign  state,  and  upon  it  the 
burden  lies  of  proving  its  claim  beyond  doubt  or  question." 

Now,  learned  counsel  read  a  passage  from  Hall,  occurring  in  the 
latter  part  of  his  work,  commencing  upon  p.  340,  in  which  Mr.  Hall, 
having  his  attention  drawn  to  the  Fortune  Bay  controversy  between 
Great  Britain  and  the  United  States,  went  on  to  characterise  as  ab- 
surd, as  something  not  understandable,  as  something  most  extraordi- 
nary, the  positions  taken  by  the  Government  of  the  United  States  in 
the  course  of  that  controversy,  and  in  doing  so  I  insist  that  he  de- 
parted absolutely  from  the  plam  principles  which  he  himself  had 
laid  down  in  the  passage  I  have  just  read  to  the  Tribunal.  In  this 
later  passage  the  author  exhibited  the  failing,  and  perhaps  the  only 
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failing  that  can  be  attributed  to  him  as  a  great  international  pub- 
licist— ^his  national  prejudice  and  partiality  for  his  own  country.  I 
will  read  this  later  passage,  and  point  out  it  weaknesses : —    • 

"  Whenever,  or  in  so  far  as,  a  state  does  not  contract  itself  out  of 
its  fundamental  legal  rights  by  express  language  a  treaty  must  be  so 
construed  as  to  give  effect  to  those  rights.  Thus,  for  example,  no 
treaty  can  be  taken  to  restrict  by  impRcation  the  exercise  of  rights 
of  sovereignty  or  property  or  self  preservation." 

It  is  hard  to  understand  how  any  writer  of  ability  can  make  the 
broad  statement  that  no  treaty  can  be  taken  to  restrict  by  im- 
403  plication  the  exercise  of  sovereignty,  &c.,  when  we  see  through- 
out the  entire  history  of  servitudes  in  the  practice  of  nations, 
that  there  was  no  express  provision  in  any  of  the  treaties  creating 
them  that  they  did  restrict  sovereignty;  yet,  that  by  the  practice  of 
nations,  the  result  was  a  necessary  implication  that  sovereignty  had 
been  restricted.  Mr.  Hall,  in  the  passage  at  p.  159,  from  which  I 
read  to  the  Tribunal,  himself  speaks  of  them  as  creating  restrictions 
of  sovereignty ;  that,  I  believe,  is  the  exact  phraseology  employed  by 
him;  and  he  mentions,  as  the  Tribunal  will  remember  in  that  con- 
nection, fishery  rights  and  other  similar  rights  to  which  the  territory 
of  a  State  may  be  subjected. 

"Any  restriction  of  such  rights  must  be  effected  in  a  clear  and  dis- 
tinct manner." 

The  United  States  does  not  dispute  that.  If  the  Tribunal  shall 
have  any  doubt  as  to  the  character  of  the  rights  intended  to  be  granted 
by  the  treaty  of  1818,  as  to  the  effect  which  must  necessarily  flow  from 
the  grant  of  the  right  carried  by  the  treaty  of  1818,  then  the  United 
States  is  not  here  advancing  the  contention  that  a  restriction  of  sov- 
ereignty must  be  found;  but  if,  upon  the  fair,  just,  and  proper  con- 
struction of  the  terms  of  the  treaty  of  1818,  it  be  found  that  the  rights 
created  by  that  treaty  are  of  such  a  character  that  under  the  princi- 
ples by  which  treaties  are  construed  a  restriction  of  sovereignty  was 
intended — the  intent,  as  in  all  legal  transactions,  being  deduced  from 
the  words — then  a  restriction  of  sovereignty  has,  in  the  language  of 
this  learned  author,  been  "effected  in  a  clear  and  distinct  manner." 

The  author  now  goes  on  to  discuss  the  Fortune  Bay  controversy : — 

"A  case  illustrative  of  this  rule  is  afforded  by  a  recent  dispute  be- 
tween Great  Britain  and  the  Ignited  States.  By  the  Treaty  of  Wash- 
ington of  1871,  it  was  provided  that  the  inhabitants  of  the  United  States 
should  have  liberty,  in  common  with  the  subjects  of  Great  Britain, 
to  take  fish  upon  the  Atlantic  coasts  of  British  North  America.  Sub- 
sequently to  the  conclusion  of  the  treaty,  the  Legislature  of  New- 
foundland passed  laws  with  the  object  of  preserving  the  fish  off  the 
shores  of  the  colony;  a  close  time  was  instituted,  a  minimum  size  of 
mesh  was  prescribed  for  nets,  and  a  certain  mode  of  using  the  seine 
was  prohibited.    These  regulations  were  disregarded  by  fishermen  of 
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the  United  States;  disturbances  occurred  at  Fortune  Bay  between 
them  and  the  colonial  fishermen ;  and  the  matter  became  a  subject  of 
diplomatic  correspondence  in  the  course  of  which  the  scope  of  the 
treaty  came  under  discussion.  It  was  argued  by  the  United  States 
that  the  fishery  rights  conceded  by  the  treaty  were  absolute,  and  were 
to  be  'exercised  wholly  free  from  the  restraints  and  regulations  of 
the  Statutes  of  Newfoundland  now  set  up  as  authority  over  our  fish- 
ermen, and  from  any  other  regulations  oi  fishing  now  in  force  or  that 
may  hereafter  be  enacted  by  that  government ;  'in  other  words  " 

Now,  see  how  disingenuous  the  author  is,  unconsciously,  no  doubt, 
in  stating  this  proposition : — 

"  in  other  words,  it  was  contended  that  the  simple  grant  to  foreign 
subjects''  .  .  . 

It  was  not  a  simple  grant  to  foreign  subjects  that  was  being  con- 
sidered there.  It  was  a  grant  by  Great  Britain  to  the  United  States. 
It  was  no  concession  to  individual  inhabitants  of  the  United  States — 

"  in  other  words  it  was  contended  that  the  simple  grant  to  foreign 
subjects  of  the  right  to  enjoy  certain  national  property  in  common 
with  the  subjects  of  the  state  carries  with  it  by  miplication  an  entire 
surrender,  in  so  far  as  the  property  in  (question  is  concerned,  of  one 
of  the  highest  rights  of  sovereignty,  viz.  the  right  of  legislation. 
That  the  American  government  should  have  put  forward  the  claim 
is  scarcely  intelligible.  There  can  be  no  question  that  no  more  could 
be  demanded  than  that  American  citizens  should  not  be  subjected  to 
laws  or  regulations,  either  aff exiting  them  alone,  or  enacted  for  the 
purpose  of  putting  them  at  a  disadvantage." 

This  last  statement  is  so  absolutely  at  variance  with  the  principles 
of  public  law  governing  rights  of  the  kind  in  question,  that  it  was 
repudiated  by  Lord  Salisbury,  or  at  least  not  acted  on  by  him  in  this 
very  dispute  to  which  the  author  is  referring.  It  is  repudiated, 
likewise,  in  the  submission  of  Great  Britain  in  this  very  Case.  Great 
Britain  does  not  claim  here  bv  her  formal  contention  that  her  laws 
and  regulations  would  be  valid  unless  made  so  as  to  aflfect  American 
fishermen  alone,  or  unless  made  for  the  purpose  of  putting  American 
fishermen  at  a  disadvantage.  Great  Britain  puts  forward  the  con- 
tention, in  the  first  question,  that  the  regulations  which  she  claims 
the  right  to  make  must  not  only  be  fair  and  just  between  the  fisher- 
men of  the  two  countries,  but  that  they  must  be,  within  themselves, 
inherently  reasonable;  that  they  must  be  such  as  the  fishery  requires; 
not  that  she  has  the  right  to  make  capricious  regulations  which,  if 
they  bear  hardly  upon  her  own  citizens  bear  with  like  effect  upon 
citizens  of  the  United  States;  but  she  admits,  in  her  very  submis- 
sion, that  the  regulations  must  be  inherently  reasonable ;  and 
404  learned  counsel  for  Great  Britain  came  very  near  admitting, 
if  he  did  not  admit,  in  his  argument,  that  even  as  to  the  rea- 
sonableness of  these  regulations  Great  Britain  was  not  the  sole  and 
only  judge. 
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Mr.  Hall,  judging  from  the  expressions  used  by  him  in  this  pas- 
sage, was  evidently  labouring  under  the  bias  of  partiality  for  his 
own  country,  and  for  proof  of  his  liability  to  that  fault  we  are  not 
confined  to  the  intrinsic  evidence  furnished  by  his  language.    A 

commentary  upon  that  weakness  of  his  is  made  by  Professor  Oppen- 
heim  in  the  preface  to  the  second  volume  of  the  latter's  work  on 

international  law,  where,  it  is  said : — 

"  I  have  tried  to  write  this  volume  in  a  truly  international  spirit, 
neither  taking  any  one  nation's  part  nor  denouncing  any  other.  It 
is  to  be  deplored  that  many  writers  on  the  law  of  war  and  neutrality 
should  take  everv  opportunity  of  displaying  their  political  sympa- 
thies and  antipathies,  and  should  confound  their  own  ideas  of  justice, 
humanity,  and  morality  with  the  universally  recognised  rules  of 
warfare  and  neutrality.  French  books  often  contam  denunciation 
of  the  Germans  and  the  Enfflish;  English  books — Hall's  classical 
treatise  furnishes  at  once  an  illustration  and  a  warning — frequently 
condemn  the  Germans  and  the  Russians;  and  the  Germans  on  many 
occasions  retaliate  by  reproaching  the  French  and  the  English." 

The  only  one  of  the  works  of  writers  of  any  country  which  the 
author  specially  points  out,  in  commenting  on  the  fault  of  national 
bias,  is  Hall's  classical  work,  which  he  says  furnishes  at  once  an  illus- 
tration and  a  warning. 

This  concludes  my  examination  of  the  English  authorities,  and 
the  examination,  so  far  as  I  know  and  believe,  includes  all  or  practi- 
cally all  the  English  authors  who  have  written  on  international  law 
in  modern  days ;  and  it  establishes,  if  anything  can  be  established, 
without  a  break  in  the  entire  line  of  the  authors  from  Phillimore  to 
Hall,  an  acceptance  by  Great  Britain  of  the  doctrine  of  international 
servitudes,  with  all  the  results  flowing  from  that  doctrine,  the  most 
important,  and  the  one  most  logically  flowing  from  the  doctrine,  be- 
ing that  a  servitude  creates  a  restriction  on  territorial  sovereignty. 

I  pass  now  to  a  brief  examination  of  the  American  authorities. 

I  have  already,  I  believe,  read  to  the  Tribunal  what  Wheaton  had 
to  say  on  the  subject  of  servitudes,  and  I  shall  not  repeat  it. 

I  next  direct  the  attention  of  the  Tribunal  to  the  work  of  General 
Halleck,  who  was  not  only  a  great  soldier  in  the  American  Civil  War 
from  1861  to  1865,  but  who  was  also  a  iimsconault  of  ability.  His 
work  on  the  laws  of  war  is  a  very  valuable  treatise.  He  also  pub- 
lished, in  1861,  his  treatise  on  international  law,  which  was  considered 
so  valuable  that  it  was  republished  in  England,  with  notes  by  Sir 
Sherston  Baker. 

Halleck's  discussion  is  not  very  long,  and  I  will  read  it  all: — 

"  Sec.  20.  But  the  exercise  of  these  incidental  rights  may  be  modi- 
fied or  controlled  by  special  compacts  freely  entered  into  with  other 
States.  Thus,  by  the  treaties  of  1748,  and  1763,  France  engaged  to 
demolish  the  fortifications  of  Dunkirk,  and  this  stipulation,  so  hu- 
miliating to  the  French  nation,  was  not  effaced  till  the  treaty  of  1783. 
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Again,  by  the  treaty  of  1815,  France  engaged  to  demolish  the  fcM^fi- 
cations  of  Huningen,  and  never  to  renew  them  nor  to  replace  them 
by  other  fortifications  within  three  leagues  of  the  city  of  Basle.  By 
the  treaty  of  1856,  between  Russia,  Turtey,  and  the  allies,  the  former 
stipulated  to  relinquish  her  right  to  construct  military  marine  arse- 
nals, and  to  maintain  a  naval  Force  in  the  Black  Sea.  All  such  com- 
pacts, when  freely  entered  into,  are  binding,  notwithstanding  that 
they  limit  the  natural  rights  of  independent  states." 

I  read  next  from  Wharton's  work.  Dr.  Wharton  lived  from  1820 
to  1891.  He  was  connected  with  the  State  Department  of  the  United 
States  during  a  great  part  of  his  life,  and  was  a  very  learned  and  a 
very  distinguished  man  in  the  United  States,  although  probably  his 
reputation  is  not  so  wide  and  extensive  in  other  parts  of  the  world 
as  that  of  some  other  writers: — 

"  Sec.  149.  In  the  middle  ages  it  was  not  unusual  for  a  sovereign 
to  pledge  or  mortgage  portions  of  his  property  to  secure  debts  or 
dowries.  This  right,  however,  has  not  been  of  late  years  recognised. 
We  are  not  without  modern  instances,  however,  of  servitudes  or  ease- 
ments in  its  territory  granted  by  one  state  to  another.  Such  servi- 
tudes, it  is  true,  can  not  be  enforced,  as  can  similar  claims  when 
existing  among  private  individuals;  but  they  are  of  the  nature  of 
treaty  duties,  to  oe  insisted  on  as  are  other  treaty  duties.  As  illus- 
trations may  be  mentioned  the  navigation  of  certam  rivers  or  canals; 
the  nonfortification  of  certain  points  governing  the  territory  of  the 
other  contracting  party;  the  fishing  (conceded  to  the  United  States 
and  France)  on  the  waters  of  Newfoundland." 

I  also  read  to  the  Tribunal  from  Dr.  Hannis  Taylor's  work  on 
international  law.  Dr.  Taylor  is  a  contemporary  American  writer, 
of  very  considerable  reputation,  not  only  at  home  but  abroad,  and 
he  has  had  the  distinction  of  having  conferred  on  him  honorary  de- 
grees by  many  of  the  ancient  institutions  of  learning,  in 
405  Great  Britain  and  in  other  parts  of  Europe.  I  shall  not  read 
very  much  from  his  work,  merely  enougli  to  show  his  recog- 
nition of  servitudes  as  an  international  law  institution : — 

"  A  state  may  limit  or  qualify  its  sovereignty  and  jurisdiction  over 
its  territorial  propert}^  by  permitting  a  foreign  state  to  perform 
within  its  bounds  certain  acts  otherwise  prohibited ;  or  by  surrender- 
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method  of  this  work  and  that  of  Mr.  Pitt  Cobbett,  published  about 
the  same  time  in  England,  is  very  noticeable.  In  this  work  of  Wilson 
and  Tucker  there  is  a  fair,  calm,  temperate  discussion  of  the*  New- 
foundland fishery  controversy,  without,  however,  any  attempt  to  pre- 
judge the  controversy  or  any  disposition  to  become  a  partizan  for 
either  one  or  the  other  of  the  nations. 

Messrs.  Wilson  and  Tucker  are  jurists  of  reputation  in  the  United 
States,  and  men  of  established  standing  and  character  in  the  profes- 
sion of  the  law,  although  I  believe  they  are  but  little  known  in  the 
international  world.    They  say : — 

^'Jurisdiction  over  fisheries. — ^The  existence  of  fisheries  has  given 
rise  to  some  special  claims  to  extension  of  maritime  jurisdiction. 

^^(a)  As  a  general  rule,  the  right  of  fishing  on  the  high  sea  belongs 
to  all  states  alike,  but  each  must  respect  the  rights  of  others.  In  order 
that  these  rights  might  be  defined,  it  has  in  many  cases  been  necessary 
to  resort  to  conventions." 

Then  they  refer  to  the  example  of  the  North  Sea  Fishery  Conven- 
tion, and  proceed,  in  the  next  paragraph : — 

"(b)  Special  privileges  ffraiited  by  one  state  to  another,  or  secured 
by  custom,  become  servitucfes,  as  in  the  case  of  the  Canadian  fisheries, 
and  must  depend  upon  the  interpretation  of  the  treaties  by  which 
they  were  granted." 

Then  the  authors  go  on  to  trace,  at  no  very  great  length,  but  at 
such  length  that  I  do  not  feel  called  upon  to  read  it,  the  history  of 
the  fishery  right  of  the  United  States  in  the  British  dominions  of 
North  America,  expressing  no  opinion  upon  the  subject,  and  con- 
cluding the  discussion  by  saying : — 

"  These  fisheries  continued  to  be  the  subject  of  international  nego- 
tiations, and  modi  vivendi  were  from  time  to  time  agreed  upon  be- 
tween the  United  States  and  Great  Britain,  till  at  length  under  the 
provisions  of  the  arbitration  treaty  of  April  4,  1908,  between  the 
two  states,  the  dispute  was  referred  to  The  Hague  tribunal  for 
adjudication  in  accordance  with  a  special  agreement  of  January 
27,  1909. 

"  68.  Servitudes. — Servitudes  in  international  law  constitute  a 
restriction  upon  the  exercise  of  the  territorial  jurisdiction  of  a  state 
in  favour  of  one  or  more  states." 

Then  they  go  into  a  description  of  the  positive  and  negative  servi- 
tudes, of  which  they  give  some  illustrations. 

This  concludes  my  examination  of  the  writers  in  the  United  States 
who  have  dealt  with  this  subject.    All  of  them,  from  first  to  last,  while 
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institution  in  international  law,  and  the  fact  that  it  constitutes  a 
restriction  on  the  territorial  sovereignty  of  the  servient  State. 

I  must  now,  having  reserved  that  for  the  end,  go  back  to  the 
history  of  servitudes  as  given  by  Rivier  in  his  great  work.  After 
reading  that,  I  will  be  prepared  to  go  on  with  the  argument,  and  to 
apply  the  servitude  learning  to  the  treaty  of  1818. 

I  will  preface  this  reading  from  Rivier  by  saying  again  that  inter- 
national law  does  not  depend  on  the  correctness  of  the  conceptions  of 
any  particular  writer,  or  of  all  the  writers,  indeed,  who  have  con- 
sidered it  in  its  manifold  application  to  the  relations  between  nations. 
It  depends,  and  can  depend,  only  upon  the  ccmsent  of  the  nations  of 
the  world.  International  law  has  its  birth  and  development,  not  in 
the  conceptions  of  the  publicists,  but  in  the  action  of  nations, 
4P6  and  it  is  the  action  of  nations  which  sets  the  minds  of  the 
publicists  to  work  in  the  endeavour  to  square  that  action  with 
logic  or  with  prior  conceptions  of  law.  So  that  in  the  end  we  must 
always  look  to  the  practice  of  nations  in  order  to  determine  whether 
a  particular  thing  is  or  is  not  consistent  with  international  law, 
although,  as  declared  by  Chancellor  Kent,  a  nation  would  be  imper- 
vious to  reason  and  justice  which,  when  it  found  a  consensus  of 
opinion  amounting  practically  to  unanimity  among  publicists,  should 
refuse  to  apply  the  principles  laid  down  by  them  as  constituting  the 
foundation  of  international  law. 

I  return  now  to  Rivier.  I  have  read  a  number  of  passages  from 
his  work,  bringing  his  discussion  down  to  the  history  of  particular, 
specific  servitudes  with  which  he  closes  his  discussion.  I  now  com- 
mence reading  from  the  sub-heading  "  Servitudes  in  non  fadendo^'* : — 

"  The  servitude  consists  in  non  faciendo  when  the  servient  state  is 
deprived,  for  the  interest  of  the  dominant  state,  of  the  right  to  do 
upon  its  territory  acts  which  it  might  naturally  do  by  virtue  of  its 
sovereignty.  For  example,  it  has  renounced  the  right  to  construct 
or  reconstruct  fortresses,  or  such  and  such  a  fortress,  to  transform  a 
harbor  into  a  port  of  war^  to  receive  vessels  of  war  within  a  port  or 
within  its  ports^  to  utilize  its  waters  or  certain  of  them  for  war  or  for 
commerce;  to  inhabit  and  cultivate  certain  regions  adjoining  the 
frontier;  to  exercise  upon  its  territory  certain  rights  of  administra- 
tion and  jurisdiction. 

"  The  treaty  of  St.  Julien  of  1603  (art.  19) : 

" '  His  Highness  Charles  Emmanuel  of  Savoy  is  content  not  to 
assemble  his  army,  to  make  fortifications,  nor  to  maintain  garrisons 
within  4  leagues  of  the  city  of  Geneva.  (Analogous  provision,  art 
15  of  the  treaty  of  Lausanne,  1564.')   * 

"  Treaty  of  Turin,  March  16,  1816  (art.  23) : 

"  *  The  provision  of  the  ancient  treaties  not  expressly  modified  by 
the  present  treaty  are  confirmed.' 

"The  French  note  of  December  14,  1883: 

" '  We  do  not  see  any  difficulty  in  making  known  that  it  does  not 
enter  in  our  intentions  to  establish  fortifications  at  Mont-Vuache,  and 
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that,  in  the  plans  for  mobilization,  the  French  army  will  respect  com- 
pletely the  neutralized  territory.' 

"  The  treaty  of  Paris,  November  18, 1816  (art.  8) : 

" 'The  fortifications  of  Hiiningen  having  been  constantly  an  object 
of  disquietude  to  the  city  of  Basel,  the  high  contracting  parties,  in 
order  to  give  the  Swiss  confederation  a  new  proof  of  their  good  will 
and  their  solicitude,  have  agreed  among  themselves  to  cause  the  forti- 
fication of  Hiiningen  to  be  demolished,  and  the  French  Government 
engages  for  the  first  reason  not  to  reestablish  them  at  any  time,  and 
not  to  replace  them  by  other  fortifications  within  a  distance  of  at 
least  3  leagues  from  the  city  of  Basel.' 

"  The  treaty  of  Paris  of  May  30, 1814  (art.  16) : 

"*  Henceforth  the  harbor  of  Antwerp  shall  be  solely  a  port  of 
commerce.' 

"  The  treaty  of  April  19,  1839,  between  Belgium  and  the  Nether- 
lands (art  14)  : 

"  *  The  harbor  of  Antwerp,  conformably  with  the  stipulations  of 
article  16  of  the  treaty  of  Paris  of  May  80, 1814,  shall  continue  to  be 
solely  a  port  of  commerce.' 

"  Annex  to  the  treaty  of  Paris  of  March  30, 1866 : 

^' '  His  Majesty  the  Emperor  of  all  the  Kussias,  in  order  to  meet  the 
desire  of  Their  Majesties  the  Emperor  of  the  French  and  the  Queen 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  declares  that 
the  Alland  Islands  shall  not  be  fortified,  and  that  there  will  neither  be 
maintained  therein  nor  created  any  military  or  naval  establishment.' 

"  The  treaty  of  Berne  between  France  and  Switzerland  (division  of 
the  valley  of  Dappes)  on  December  8, 1862  (art.  2) : 

" '  There  shall  be  constructed  no  military  works  upon  the  portions 
of  the  territory  indicated  in  the  preceding  article.' 

"  The  treaty  of  London  of  May  11, 1867  (art.  3)  : 

" '  It  is  agreed  by  common  accord  that  the  city  of  Luxemburg,  con- 
sidered in  the  past  from  a  military  point  of  view  as  a  federal  fortress, 
shall  cease  to  be  a  fortified  city.  His  Majesty  the  King  and  Grand 
Duke  reserves  the  right  to  maintain  in  this  city  the  number  of  troops 
necessary  to  preserve  good  order.' 

"Article  6 : 

" '  His  Majesty  the  King  and  Grand  Duke,  in  virtue  of  the  rights 
of  sovereignty  which  he  exercises  over  the  city  and  fortress  of 
407  Luxemburg,  obligates  himself  on  his  side  to  take  the  necessary 
measures  in  order  to  convert  the  said  strong  place  into  an  open 
city  by  means  of  a  demolition  that  His  Majesty  shall  consider  suffi- 
cient m  order  to  meet  the  contention  of  the  high  contracting  parties 
expressed  in  article  3  of  the  present  treaty.  The  measures  required 
for  this  purpose  shall  be  commenced  immediately  after  the  with- 
drawal of  the  garrison.  They  shall  be  executed  with  all  the  care 
and  caution  required  by  the  interests  of  the  inhabitants  of  the  city. 
His  Majesty  the  King  and  Grand  Duke  promises,  in  addition,  that 
the  fortifications  of  the  city  of  Luxemburg  shall  not  be  rebuilt  in  the 
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fatnre,  and  that  there  shall  neither  be  maintained  therein  nor  created 
any  military  establishment.' 

"  The  treaty  of  Berlin  of  1878  (art  2)  : 

" '  It  is  understood :  .  .  .  .  that  there  shall  not  be  erected  fortifica- 
tions within  a  radius  of  10  kilometers  of  Samakow.' 

"Article  11 : 

"'The  Ottoman  army  shall  remain  no  longer  in  Bulgaria.  AU 
the  national  fortresses  shall  be  razed  at  the  expense  of  the  principality 
within  the  delay  of  a  year,  or  sooner  if  it  can  be  done.  The  govern- 
ment shall  immediately  take  measures  in  order  to  destroy  them  and 
shall  not  cause  new  ones  to  be  constructed    .    .    .    .' 

"Article  29 : 

" '  The  harbor  of  Antivari  and  the  waters  of  Montenegro  shaU 
remain  cloned  to  the  war  vessels  of  all  nations.' 

"  m.  Servitudes  in  patiendo. 

"  The  state  whose  territory  is  burdened  by  a  servitude  in  patiendo 
is  obliged  to  tolerate  there  certain  acts,  whether  on  the  part  of  the 
dominant  state  or  on  the  part  of  subjects  of  the  state. 

"  For  example :  It  shall  permit  the  dominant  state  to  pursue  and 
to  arrest  upon  its  territorv  fugitives,  malefactors,  and  deserters;  to 
exercise  the  rights  of  justice  and  police;  to  protect  the  exercise  of  a 
religion  or  a  religious  profession;  to  construct  and  to  maintain 
depots,  houses  and  warehouses,  railroads,  telegraphs ;  to  have  custom- 
houses, military  routes ;  to  exercise  within  its  territorial  waters  mili- 
tary and  sanitary  police;  to  pass  its  troops  over  the  territory;  to 
occupy  it  with  its  forces  in  whole  or  in  part ;  to  maintain  a  garrison 
in  certain  places.  It  shall  permit  nationals  of  the  dominant  state  to 
fish  within  its  waters,  to  preserve  and  prepare  fish  upon  its  coasts,  to 
cut  wood,  to  store  it  upon  its  territory. 

"  Unless  the  contrary  intention  is  expressed,  and  if  the  nature  of 
things  permits  it,  the  servient  state  is  free  to  do  by  itself  or  by  its 
subjects  the  acts  which  form  the  objects  of  the  servitude,  concurrently 
with  the  dominant  state,  or  to  concede  the  same  servitude  to  other 
states.  We  must  not  lose  sight  of  the  exceptional  character  of  the 
servitude  from  which  there  results  a  restrictive  interpretation. 

^^  Treaties  of  tJie  Barrih'e:  The  treaty  of  November  15,  1715, 
granted  to  the  states  general  the  right  to  maintain  a  garrison  in  vari- 
ous determined  places  of  the  southern  Netherlands.  The  act  of  the 
Congress  of  Vienna,  June  9,  1815  (art.  31) : 

"  °His  Majesty  the  King  of  Prussia  and  His  Majesty  the  King  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  King  of  Hanover, 
consent  mutually  that  there  shall  exist  three  military  roads  through 
their  respective  states,  namely,  ....  the  first  two  in  favour  of  Prus- 
sia and  the  third  in  favour  of  Hanover.' 

"  The  treaty  of  Berlin  of  1878  (art.  29) : 

"'....  The  military  and  sanitary  police  both  as  re^rds  Antivari 
as  well  as  the  extent  of  the  coast  of  Montenegro  shall  be  exercised  by 
Austria-Hungary  by  means  of  lifflit  coast  guards. 

" '  By  virtue  of  the  treaty  of  Vienna,  and  the  text  cited  in  para- 
graph 10,  36,  Switzerland  has  the  right  in  case  of  war  between  the 
neighbouring  powers  to  occupy,  if  it  considers  it  advisable,  the  neutral 
zone  of  Savoy.    Switzerland  is  to  judge  solely  of  the  advisability; 


ABGUMENT  OF  GEOBGE   TURNER.  683 

like  the  neutrality  of  the  zone,  it  is  in  its  favour  that  the  right  of 
occupation  has  been  given  to  it.  This  state  of  affairs  was  recalled 
by  Switzerland  in  the  note  of  March  14,  1859,  and  under  the  French 
regime  in  the  declaration  of  neutrality  of  July  18,  1870,  completed 
by  a  note  of  August  12  of  the  same  year. 

" '  The  occupation  constitutes  a  right  of  Switzerland  and  not  an 
obligation;  France  may  not,  therefore,  exact  it.  This  is  free  from 
doubt.  But  it  would  be  necessary  in  a  given  case  to  examine  if  it 
could  be  compatible  with  Swiss  neutrality,  such  as  it  is  understood 
to-day.'  '• 

Then  the  learned  author  refers  to  the  treaty  of  Vienna  and  the 
grant  of  a  military  and  commercial  route  through  Chablais,  and  dis- 
cusses that.    Then  he  says: — 

"  We  have  an  example  of  the  servitude  of  a  somewhat  exorbitant 
nature,  or  rather  of  a  reunion  of  servitudes  in  patiendo  in  the  rights 
of  occupation  and  of  administration  accorded  to  Austria-Hungary 
in  Bosnia  and  Herzegovina,  and  to  Great  Britain  in  Cypress.  But 
the  abnormal  situations  here  involved  have  an  importance,  such  that 
we  would  rather  see  in  the  acts  which  created  them  disguised  ces- 
sions." 
408  As  I  remarked  the  other  day,  events  of  comparatively  recent 

date  have  sustained  the  view  of  this  author  concerning  the 
relations  between  Austria  and  Bosnia-Herzegovina,  and  have  demon- 
strated that  they  were  not,  in  truth  and  in  fact,  in  the  nature  of  a 
servitude,  but  were  practically  a  cession  of  complete  sovereignty. 

"  Very  important  rights  of  fishing,  and  which  are  very  well  known 
and  which  have  been  the  subject  of  grave  disputes,  belong  to  the 
United  States  upon  certain  portions  of  the  Newfoundland  and 
Canada,  English  territory,  and  to  France  upon  certain  portions  of 
Newfoundland." 

This  author,  it  will  be  seen,  does  not  discern  any  distinction  what- 
ever between  the  fishery  rights  of  the  United  States  in  Newfoundland 
and  the  fishery  rights  of  France,  and  there  is  in  truth  no  distinction 
between  them.  They  both  proceed  on  entirely  the  same  basis  of  right, 
except  that  the  fishery  of  France  which,  in  the  treaty  provision  itself 
is  identical  with  that  of  the  United  States,  has  been  regulated,  in  the 
manner  and  means  of  carrying  it  on,  by  the  subsidiary  understanding 
reached  by  the  monarchs.  That  is  not  made  a  part  of  the  treaty,  but 
is  simply  attached  to  the  treaty  as  a  subsidiary  agreement,  and  it  con- 
stitutes the  modality  which  all  these  writers  speak  about,  and  which, 
being  no  part  of  the  treaty  itself,  is,  therefore,  no  part  of  the  servitude. 
This  modality  agreed  on  by  the  monarchs  created  a  mere  obligation 
as  between  them.    It  does  not  enter  into  the  servitude  relation  at  all. 

But  what  I  wanted  to  call  the  attention  of  the  Tribunal  to  was, 
that  this  learned  author  sees  no  distinction  between  the  French  and 
the  American  rights,  and  he  bases  the  right  of  the  United  States  and 
of  France  to  fish  in  Newfoundland  on  identically  the  same  ground. 
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He  says: — 

^The  first  of  these  servitudes  dates  from  the  peace  of  Versailles^ 

1783, ^ 

That  is,  the  servitude  of  the  United  States — 

*'  then  from  the  treaty  of  October  20,  1818;  a  nevir  treaty  of  1886  was 
rejected  by  the  Senate  of  the  United  States.  The  French  fishing 
rights  on  Newfoundland  date  back  to  the  sixteenth  century.  The 
English  servitude  in  favor  of  France  was  constituted  by  article  13  of 
the  Anglo-French  treaty  of  Utrecht  (March  13-April  11,  1713),  and 
by  articles  5  and  6  of  the  peace  of  Paris  (February  10, 1763),  modified 
by  article  5  of  the  treaty  of  the  peace  of  Versailles  of  September  3, 
1783,  to  which  were  joined  an  English  declaration  and  a  French 
counter  declaration  on  the  same  day. 

He  does  not  say  "  which  were  further  extended  as  a  treaty  provi- 
sion by  these  declarations  between  the  two  monarchs,"  but  he  says 
"  to  which  were  joined  an  English  declaration  and  a  French  counter 
declaration  on  the  same  day,*' 

"  The  treaty  of  Paris  of  May  30, 1814  (art.  13)  : 

" '  In  respect  to  the  right  oi  fishing  of  the  French  u{)on  the  Grand 
Bank  of  ^Newfoundland  and  upon  the  coasts  of  the  island  of  this 
name  and  the  adjacent  islands,  and  in  the  Gulf  of  St.  Lawrence,  all 
shall  be  replaced  upon  the  same  footing  as  in  1792. 

" '  Convention  between  France  and  England  of  January  14,  1857, 
ratified,  but  held  as  null  and  of  no  effect  by  reason  of  the  refusal  of 
the  provincial  lejrislature  of  Newfoundland  to  ratify  it. 

"  ^Various  difficulties  have  arisen  in  the  last  few  years  relating  to 
the  competition  between  French  fishermen  and  the  fishermen  of  New- 
foundland, and  to  the  capture  and  fishing  for  lobsters.  An  arbitra- 
tion has  been  agreed  to  between  the  French  and  English  govern- 
ments.' " 

Does  the  Tribunal  desire  me  to  go  on  ? 

The  President:  Yes;  for  a  very  short  time,  if  you  please.  We 
should  prefer  that  this  matter  should  be  concluded  to-day. 

Mr.  Turner  :  I  am  very  happy  to  go  on,  as  I  would  like  to  finish 
the  discussion  this  afternoon,  so  that  I  can  take  up  at  the  next  session 
and  apply  the  doctrines  of  the  servitude  relation  to  the  treaty  of 
1818. 

I  now  call  attention  of  the  Tribunal  to  some  other  and  much  later 
examples  of  treaties  creating  servitudes,  as  set  forth  in  the  Argument 
of  the  United  States,  beginning  on  p.  24 : — 

"  To  the  imposing  r^sum6  of  the  important  agreements  creating 
servitudes  found  in  Rivier  may  be  added  some  further  examples 
taken  from  the  recent  practice  of  states.  While  the  enlightened  doc- 
trine of  neutrality  may  seem  to  place  a  limit  to  the  creation  of  mili- 
tary servitudes  as  such,  nevertheless,  nations  are  seeking  in  all  parts 
of  the  world  naval  and  commercial  points  to  serve  as  coaling  stations 
and  bases  of  supplies  in  the  event  of  hostilities  as  well  as  to  serve 
economic  purposes  in  time  of  peace. 


ABGUMENT  OF  GEORGE  TUENER.  685 

409  "  The  treaty  of  June  30.  1899,  between  Spain  and  Germany 

may  be  cited  as  proving  oy  example  that  not  only  weak  na- 
tions, but  nations  of  the  highest  standing  and  power  are  willing  to 
restrict  their  sovereignty  in  favor  of  nations  inferior  to  them  from  a 
military  and  naval  point  of  view.  Thus  in  the  treaty  in  question, 
Spain  ceded  the  territorial  sovereignty  of  the  Carolines: 

"  '  Spain  cedes  to  Germany  the  full  sovereignty  over,  and  property 
of  the  Caroline,  Pellew,  and  Mariana  islands  (except  Guam),  in 
return  for  a  pecuniary  indemnity  of  25,000,000  pesetas  (Article  I).' 

"  The  third  article  of  the  treaty  permitted  opain  to  construct  a 
coaling  station  in  the  Caroline  Archipelago : 

" '  Spain  will  be  allowed  to  establish  and  keep,  even  in  time  of 
war,  deposits  of  coal  for  her  war  and  merchant  fleets;  one  in  the 
archipelago  of  the  Carolines,  another  in  the  archipelago  of  the  Pellew 
Islands,  and  a  third  in  the  archipelago  of  the  Mariana  Islands  (Ar- 
ticle II).'" 

We  have  in  this  action  of  Germany,  taken  as  late  as  1899,  the  crea- 
tion of  a  well-defined  and  well-understood  servitude  to  attach  to  the 
territories  which  had  been  ceded  by  Spain  to  the  German  Empire. 

This  treaty  will  be  found  in  the  British  and  Foreign  State  Papers 
1899-1900,  vol.  xcii,  pp.  113  and  114.    I  believe  that  book  is  here. 

"  By  Article  11  of  the  treaty  of  November  18,  1903^  between  the 
Unit»3  States  and  Panama  the  latter  granted  to  the  United  States  in 
perpetuity  the  use,  occupation  and  control  of  a  zone  of  land,  and  land 
unoer  water,  for  the  construction,  maintenance,  operation,  sanitation 
and  protection  of  said  canal  to  the  width  of  10  miles  extending  to 
the  (fistance  of  5  miles  on  each  side  of  the  centre  line  of  the  route  of 
the  canal  to  be  constructed. 

"  Article  III  of  that  treaty  is  as  follows : 

" '  The  Republic  of  Panama  grants  to  the  United  States  all  the 
rights,  power  and  authority  within  the  zone  mentioned  and  described 
in  Article  II  of  this  agreement  and  within  the  limits  of  all  auxiliair 
lands  and  waters  mentioned  and  described  in  said  Article  II  which 
the  United  States  would  possess  and  exercise  if  it  were  the  sovereign 
of  the  territory  within  which  said  lands  and  waters  are  located  to 
the  entire  exclusion  of  the  exercise  by  the  Republic  of  Panama  of  any 
such  sovereign  rights,  power  or  authority.' " 

The  book  containing  that  treaty  is  here  also,  but  it  is  proper  to 
state  that  it  is  not  cited  in  the  written  Argument.  There  may  be 
some  question,  and  that  is  a  matter  upon  which  I  must  maintain 
some  reserve,  whether  a  servitude  was  really  granted  here,  or  whether 
there  was  merely  a  disguised  cession,  such  as  Rivier  mentioned  in  the 
other  case ;  but  the  right  to  resort  to  the  other  harbours  of  Panama 
for  sanitary  purposes  is  clearly  a  servitude. 

Thus  we  have  another  late  instance  of  a  servitude,  one  created  as 
late  as  the  year  1903. 

The  written  Argument  of  the  United  States  says: — 

"The  sovereignty  of  Panama  to  all  its  territory,  including  the 
Canal  Zone,  is  recognized,  but  it  is  perpetually  burdened  with  the 
servitude  in  favor  of  the  United  States." 
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It  is  possible  that  that  statement  ought  to  be  qualified  by  saying, 
"those  parts  of  it  regarding  which  the  rights  of  sanitation  apply 
have  been  burdened,"  &c. : — 

"  The  expression  '  servitude '  is  not  used  but  the  sovereign  right  of 
Panama  in  the  matter  of  sanitation,  at  least,  is  limited  and  burdened 
by  the  servitude  to  such  a  degree  that  the  United  States  displaces 
Panaman  sovereignty  for  that  purpose  and  it  is  authorized  to  exer- 
cise the  sovereignty  itself  and  in  its  own  right." 

Now  I  go  to  another  and  a  later  establishment  of  a  servitude: — 

"  By  Article  9  of  the  treaty  of  Portsmouth,  signed  September  5, 
1905,  to  establish  peace  between  Russia  and  Japan,  Bussia  ceded  to 
Japan  the  southern  portion  of  the  island  of  Saknaline,  and  the  adja- 
cent islands  to  the  south  of  the  fiftieth  degree  of  latitude.  At  the 
same  time,  and  by  the  same  article,  Japan  and  Russia  mutually 
agreed  not  to  construct  in  their  respective  possessions  upon  the  island 
of  SakhaUne  and  the  islands  adjacent  thereto  any  fortifications  or 
military  works." 

The  reference  for  this  is  to  the  British  and  Foreign  State  Papers, 
1904-5,  vol.  xcviii,  p.  735.    And  here  is  still  a  later  one : — 

"  In  the  course  of  the  same  year,  on  October  26,  1905,  Norway  and 
Sweden  concluded  the  convention  of  Stockholm,  by  the  terms  of 
which  the  contracting  powers  agreed  to  maintain  neutrality  within 
their  frontiers,  to  dismantle  the  existing  fortifications,  etc.,  and  not 

to  construct  fortifications,  forts  or  military  depots. 
410  "  In  view,  therefore,  of  the  theory  and  unbroken  practice  of 

states  throughout  a  period  extending  over  centuries  that  the 
doctrine  of  servitudes  may  oe  considered  to  be  firmly  established  in 
international  law  to  such  an  extent  that  a  refusal  to  apply  the  doc- 
trine in  a  particular  case  would  be  a  departure  from,  and  therefore 
a  modification  of,  existing  international  law." 

This  conclude>s  my  examination  of  these  treaties. 

The  President:  The  hearing  is  adjourned  until  Monday  morning 
at  10  o'clock. 

[The  Tribunal,  at  4.18  o'clock  p.  m.,  adjourned  until  Monday,  June 
27, 1910,  at  10  o'clock  a.  m.] 


FOURTEENTH  DAT:  MONDAY,  JUNE  27,  1910. 

The  Tribunal  met  at  10  o'clock  a.  m. 
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such  inconsi<lerable  reputati<m  that  they  are  not  found  in  the  libra- 
ries generally. 

It  is  my  purpose  to  limit,  as  much  as  I  can,  the  discursive  course 
of  argument  I  have  hitherto  been  pursuing,  because  unless  I  can  con- 
dense, I  see  that  it  may  lead  me  to  occupy  a  period  of  time  much 
exceeding  anything  I  had  contemplated,  and  much  exceeding  any- 
thing, I  fear,  which  the  Tribunal  would  be  disposed  to  look  on  with 
patience  and  good  nature. 

First  I  notice  Bulmerincq.  Bulmerincq  questions  whether  rights 
called  servitudes,  ought  not  to  be  considered  obligations  rather  than 
real  rights,  in  view  of  the  development,  unity  and  indivisibility  of 
national  sovereignty.  He  thinks  them  incompatible  with  the 
sovereign  dignity  of  a  nation.  The  idea  is  advanced  more  as  a  sug- 
gestion  than  as  an  assertion,  more  as  a  viewpoint  from  which  inter- 
national  servitudes  ought  to  be  considered  than  that  from  which  his 
own  discussion  shows  that  they  are  and  always  have  been  consid- 
ered in  the  writings  of  publicists  and  in  the  practice  of  nations. 

Mr.  Clauss  criticises  this  view  of  Bulmerincq,  and  his  criticism 
will  be  found  in  his  work  commencing  at  marginal  p.  126.  I  do  not 
propose  to  recur  to  Clauss  again,  but  content  myself  with  references 
to  him. 

I  next  notice  Liszt,  from  whom  I  read  on  last  Friday.  Liszt  ques- 
tions internati(mal  servitudes  on  the  ground  that  the  sovereignty  of 
nations,  as  understood  to-day,  does  not  furnish  the  basis  for  the  real 
character  of  servitudes  as  that  relation  was  known  to  the  Roman  law. 
I  pointed  out  when  I  read  from  his  work,  the  fact  that  the  servitude 
under  consideration  here,  being  to  be  exercised  in  the  coastal  waters 
over  which  Great  Britain  possesses  both  imperium  and  dominium^ 
is  not  materially  affected  by  the  distinction  which  Liszt  has  at- 
tempted to  draw ;  and  I  shall  not  further  recur  to  that  feature. 

The  United  States  has  not  had  access  to  Jellinek,  and  my  remarks 
upon  Jellinek  are  predicated  on  the  statement  of  his  doctrines  given 
by  Mr.  Clauss  in  his  monograph  on  servitudes.  Jellinek  considers 
these  treaty  rights  as  delegations  of  sovereignty,  not  limitations  of 
sovereignty,  the  full  sovereignty  continuing  to  reside  in  the  nation 
granting  the  right  and  being  exercised  by  the  dominant  nation  in  the 
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411      a  consequence  at  variance  with  the  bold  facts  of  history.    Far 
a  statement  of  Jellinek's  views,  I  refer  the  Tribunal  to  Mr. 
Clauss's  work,  at  marginal  p.  171. 

It  may  be  said  of  this  conception  of  Jellinek's  that  it  does  not 
trench  practically  on  any  right  which  the  United  States  is  insisting 
on  here.  If  the  United  States  by  the  practice  of  nations  possesses 
a  right  in  British  territory  which  it  may  there  exercise  with  free- 
dom from  control  by  Great  Britain,  it  does  not  seem  material  to  the 
enjoyment  of  that  right,  or  for  its  protection,  to  consider  whether 
it  be  exercised  by  the  United  States  by  virtue  of  a  limitation  of 
British  sovereignty  or  by  virtue  of  a  delegation  of  British  sover- 
eignty. In  either  case,  it  is  exercising  its  right  at  its  own  discretion, 
and  free  from  British  control.  The  only  point  of  importance  to 
which  this  conception  of  Jellinek  leads  is  that  Great  Britain  might, 
at  some  time,  wish  to  resume  this  delegated  sovereignty;  and  in  that 
case,  according  to  Jellinek,  she  would  be  violating  a  mere  obligation, 
and  not  trespassing  on  a  sovereign  right  of  the  United  States.  That, 
of  course,  is  something  with  which  this  Tribunal  is  not  concerned, 
and  with  which  the  two  nations  must  deal,  if  Great  Britain  should 
ever  act  on  any  such  conception  and  push  her  action  to  extremities, 
something  that  neither  nation  has  ever  done  in  all  of  this  controversy, 
and  that  neither  of  them  will  ever  think  of  doing,  whatever  the 
nature  of  the  impasse  into  which  their  different  views  may  bring 
them. 

Through  inadvertence  I  did  not  read  to  the  Tribunal  from  Nys, 
and  I  shall  not  stop  now  to  remedy  that  omission.  Nys  after  a  con- 
siderable discussion  of  servitudes,  showing  their  recognition  in  inter- 
national law,  puts  his  opposition  to  them  on  the  two  grounds  stated 
by  Bulmerincq  and  by  Liszt,  that  they  are  an  obstacle  to  the  consti- 
tutional development  of  States,  and  that  they  do  not  furnish  the 
necessary  predicate  for  the' prcedium  dominans. 

Before  leaving  this  point,  I  make  just  one  remark  concerning  these 
differences  among  the  writers.  Harmony  with  reference  to  the  ex- 
tremely subtle  and  difficult  conception  of  State  sovereignty  never 
has  been  found,  and  never  will  be  found  among  them.  They  have 
never  agreed  as  to  what  constitutes  State  sovereignty,  or  whether 
State  sovereignty  may  be  severed  and  divided,  or  must  remain  as  a 
whole  and  in  its  totality,  or  whether  State  sovereignty  bears  such  a 
relation  to  the  territory  over  which  it  is  exercised  as  that  the  concep- 
tion of  the  prmdium  dominans  and  the  prmdium  Servians  of  the 
Eoman  law  may  be  property  applied  to  it  for  the  purposes  of  inter- 
national servitudes.  In  this  clash  of  minds,  which  always  has  ex- 
isted, and  which  exists  to-day,  although  to  a  very  limited  extent 
to-day,  the  writers  who  have  taken  such  a  view  of  State  sovereignty 
as  to  enable  them  to  accept  the  validity  of  international  servitudes, 
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have  constituted  a  vast  majority  of  all  the  writers;  and  among  that 
majority  is  to  be  found  the  authority  of  the  great  names  in  the  world 
of  international  letters.  That  is  incontestably  true.  But  if  it  were 
not  true  to  the  extent  that  I  think  it  is,  it  would  not,  in  my  judgment, 
constitute  any  very  great  obstacle  to  the  acceptance  of  the  concep- 
tion of  international  servitudes.  There  is  one  safe  and  certain  path 
lo  follow  amid  any  wilderness  of  opinion  that  may  exist  on  the  sub- 
ject, and  that  is  to  mark  out  and  follow  the  path  that  nations  have 
trod.  Theorists  and  idealists  may  be  able  to  point  out  a  wider  and 
a  broader  and  a  safer  path,  and  one  less  subject  to  impedimenta; 
but  after  all,  in  tracing  the  birth  and  development  and  acceptance 
of  doctrines  of  international  law,  we  must  follow  the  nations  and 
not  the  individuals.  International  law  is  what  the  nations  have 
made  it,  and  not  what  individual  theorists  would  have  it  to  be.  Ever 
since  the  day  of  Grotius  the  rule  has  been  placuit  ne  gentibus^  "  Do 
the  nations  consent  ?  " 

I  will  conclude  what  I  have  to  say  on  this  subject  by  reading  the 
words  of  a  very  great  man  in  a  very  great  case — Sir  Charles  Russell 
in  another  international  arbitration  between  Great  Britain  and  the 
United  States,  the  Fur  Seal  Arbitration.  The  United  States  in  that 
arbitration  had  undertaken  to  make  out  a  property  right  in  the  seals 
on  the  somewhat  fragile  theory  of  an  animus  revertendi  evidenced 
by  the  seals  returning  to  the  breeding  grounds.  Then,  having  thus 
established  its  property  in  the  seals,  it  undertook  to  establish  its 
right  to  follow  them  in  the  high  seas  and  to  protect  its  property  inter- 
ests in  the  seals  in  the  high  seas  by  a  vast  mass  of  material  drawn 
from  the  theoretical  discussions  of  the  writers,  metaphysical  disquisi- 
tions concerning  the  duties  of  nations  to  each  other  and  the  rights 
of  nations  to  protect  themselves  in  various  relations.  Great  Britain 
opposed  to  this  great  mass  of  material,  the  broad  principle  of  the 
freedom  of  the  seas;  and  Great  Britain  very  properly,  in  my  judg- 
ment, prevailed  in  that  arbitration  on  that  great  broad  principle  so 
essential  to  the  safety  and  the  happiness  and  the  prosperity  of  nations. 
In  combating  the  effect  of  the  metaphysical  disquisitions  which  the 
United  States  had  brought  there  and  read  to  the  Tribunal,  Sir  Charles 
Eussell,  the  leading  counsel  for  Great  Britain,  used  this  lan- 
412  guage,  which  I  read  to  the  Court  as  entirely  apropos  to  the  dis- 
cussion I  have  been  carrying  on.  The  passage  will  be  found 
in  vol.  xiii  of  the  Proceedings  of  the  Fur  Seal  Arbitration,  at  pp. 
10  and  11  of  the  argument  of  Sir  Charles  Russell ; — 

"  Now,  side  by  side  with  this  conception  of  the  law  of  nations,  there 
is  going  on  in  the  world  a  gradual  change  and  a  gradual  growth  of 
opmion.  Nations  are  changing  their  customs,  acted  upon  by  external 
circumstances  of  their  time,  influenced  by  writers  and  thinkers,  who  in 
their  turn  are  influenced  by  the  circumstances  of  their  time;  and  so 
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there  is  a  gradual  formation  of  a  body  of  opinion  which  helps  to 
form  in  the  future,  aids  and  stimulates  in  the  future,  the  recognition 
by  this  or  by  that  extention  of  some  principle  which  may  afterwards 
be  brought  within  the  area  of  international  law.  There  maj^  be  opin- 
ions, or  doctrines,  or  usages,  which  perhaps  are  making  their  way  in 
the  world,  are  perhaps  appealing  more  or  less  successfuUy  to  the  sym- 
pathy of  thinkers  in  the  world,  which  are  not  yet  part  of  the  Law  of 
Nations,  because  nations  have  not  consented  to  them.  They  are  not 
the  Law  of  Nations,  but  only  the  material  out  of  which,  it  maybe, 
at  some  future  time  some  new  principle  of  the  Law  of  Nations  may  be 
developed  as  the  world  thinks  wise ;  and  I  point  to  this  for  the  reason 
that  my  learned  friend  in  the  citations  from  international  writers 
that  he  has  made,  and  in  a  much  larger  number  which  are  gjiven  but 
to  which  he  did  not  refer,  did  not  draw  that  distinction  which  must 
be  drawn  between  those  writers  and  authorities,  (I  think  erroneously 
called  authorities),  who  deal  with  the  subject  with  a  view  to  discover 
the  metaphysical  grounds,  the  ethical  reasons  which  may  be  advanced 
in  support  of  this  or  that  view,  and  those  writers  (much  less  inter- 
esting but  much  safer  guides)  who  confine  themselves  to  laying  down 
what  rules  have  in  fact  obtained  the  consent  of  nations.  Therefore, 
it  is  important  to  call  attention  to  the  fact  that  because  various 
writers  are  constantly  propounding  ideas  of  their  own,  sujg^esting 
these  ideas  as  conformaole  to  laws  of  natural  reason  and  ri^t  jus- 
tice, because  they  are  convinced  that  their  views  on  those  subjects  are 
right, — yet  they  are  not  to  be  accepted  as  authoritative  exponents  of 
what  the  law  is,  because  neither  doctrines  derived  from  what  is  called 
the  law  of  nature,  nor  philanthropic  ideas  as  to  what  is  just  or 
humane,  nor  the  opinions  of  text-writers  however  eminent,  nor  the 
usages  of  individual  States  even  if  submitted  to  and  followed  by 
other  individual  States,  nor  precedents,  nor  single  instances, — none 
of  these,  nor  all  combined,  constitute  International  Law  at  all; 
although,  as  I  have  said,  they  may  help  to  stimulate  the  growth  of 
public  opinion  among  civilised  communities,  the  outcome  of  which 
at  some  future  stage,  by  means  of  some  future  development,  may  be 
the  incorporation  of  these  views,  wholly  or  partially,  into  Interna- 
tional Law." 

I  now  proceed  to  the  application  of  the  doctrine  of  international 
servitudes.  The  Tribunal  will  have  noticed  in  the  passages  as  I  have 
read  them  various  statements  as  to  the  extent  of  the  limitation  of 
sovereignty  effectuated  by  servitudes;  I  now  direct  the  attention  of 
the  Tribunal  more  immediately  to  that  proposition.  Some  of  the 
writers  are  spare  of  discussion  on  the  subject.  One  reason  for  that 
may  be  found  in  the  fact  that  to  declare  that  a  certain  character  of 
treaty  stipulation  creates  a  restriction  of  territorial  sovereignty  is, 
in  logic,  a  statement  of  the  extent  of  the  restriction.    It  is  equivalent 
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the  incidents  necessary  to  its  enjoyment,  it  is  possible  in  every  case 
to  determine  the  extent  to  which  the  granting  nation  has  limited 
its  sovereignty.  It  has  limited  its  sovereignty  to  the  extent  that  the 
full  exercise  of  sovereign  power  is  inconsistent  with  the  full  and  per- 
fect exercise  of  the  right  granted.  Every  tub  must  stand  on  its  own 
bottom.  Every  treaty  must  be  looked  at  to  determine  the  extent  to 
which  the  servient  nation  has  limited  its  sovereignty.  There  are  some 
servitude  rights  which  operate  as  a  total  displacement  of  local  terri- 
torial sovereignty  over  the  subjects  enjoying  the  right.  Of  this 
character  is  a  servitude  granted  to  a  nation  for  the  passage  of  its 
troops  through  the  territories  of  another  nation.  All  the  writers  who 
have  treated  of  the  subject  say  that  that  necessarily  implies  a  total 
abrogation  of  the  sovereignty  of  the  servient  nation  over  the  troops 
composing  the  army  of  the  dominant  nation,  because  the  grant  of 
the  right  would  be  seriously  impaired  if  the  discipline  necessary  to 
be  maintained  over  military  forces  was  permitted  to  be  disturbed 
by  the  operation  of  the  local  law.  They  say,  therefore,  that  the  servi- 
tude in  such  a  case  operates  as  a  total  abrogation  of  the  local  jurisdic- 
tion over  the  forces  marching  through  the  territory.  For  a  discussion 
of  these  military  servitudes  I  refer  the  Tribunal,  without  reading, 
to  Vattel,  book  3,  cap.  vii,  sees.  130-134;  Phillimore,  vol.  i,  p.  474; 
Halleck  (American  edition),  cap.  vii,  sec  25,  p.  171;  and  to  Mr. 
Hall's  work  at  p.  199. 

The  rule  laid  down  by  these  authors  in  cases  of  passage  applies 
with  equal  force  to  garrisons  of  troops  stationed  in  foreign  countries 
under  treaty  stipulations,  to  the  use  of  foreign  ports  for  naval  sta- 
tions, and  to  other  like  servitudes.  Where  the  exercise  of  the  right 
granted,  with  its  necessary  incidents,  is  inconsistent  with  any 
413  local  jurisdiction  that  jurisdiction  is  entirely  withdrawn.  On 
the  other  hand,  where  it  is  only  partially  inconsistent  the  local 
jurisdiction  is  only  partially  withdrawn. 

Of  the  latter  class  would  be  the  economic  servitudes  to  build  rail- 
ways through  foreign  territory,  to  lay  cables  through  the  territorial 
waters  of  foreign  countries,  or  to  fish  in  foreign  territorial  waters, 
and  other  like  servitudes.     In  the  case  of  a  railway  servitude  it  would 
not  be  competent  for  the  local  Government  to  undertake  to  fix  raVV- 
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In  the  case  of  cables  laid  in  territorial  waters,  there  would  be  no 
power  in  the  local  Government  to  interfere  with  them  in  any  way 
so  long  as  they  remained  where  they  were  laid,  and  had  a  right  to  be, 
and  no  power  to  deny  free  access  to  them  for  the  purpose  of  repairs, 
but  there  would  be  full  and  complete  jurisdiction  under  the  general 
laws  of  the  State  over  individuals  coming  within  the  territorial 
waters  to  lay  or  repair  the  cables. 

In  the  case  of  "fisheries"  there  would  be  the  same  inability  to 
interfere  in  any  manner  with  the  free  and  full  exercise  of  the  fishing 
right,  but  the  jurisdiction  over  the  fishermen  coming  within  the  ter- 
ritorial waters  to  fish,  under  the  general  laws  of  the  local  State,  and 
not  imposing  limitations  on  the  right  to  fish,  would  continue  to  sub- 
sist with  unimpaired  vigour  and  authority. 

In  case  of  conflict  between  an  assertion  of  territorial  power  by  the 
servient  State,  and  the  enjoyment  of  a  servitude  which  it  is  claimed 
limits  the  local  territorial  supremacy,  the  conflict  must  necessarily  be 
looked  at  by  the  light  of  colourless  and  untempered  logic.  No  ten- 
derness is  due  to  the  conception  of  State  sovereignty.  That  is  neces- 
sarily so.  Since  it  is  an  attribute  of  the  right  that  it  limits  State 
sovereignty,  there  is  no  room  for  the  application  of  State  sovereignty 
to  limit  the  right.  The  question  in  every  case  is,  how  far  has  the 
State  consented  to  limit  its  sovereignty?  And  the  answer  in  every 
case  must  be,  so  far  as  the  full  exercise  of  the  right  is  inconsistent 
with  the  full  exercise  of  sovereignty. 

I  want  to  look  a  little  more  closely  at  expressions  of  the  writers 
through  whom  I  have  gone  upon  this  question.  The  crucial  ques- 
tion in  this  case,  after  the  establishment  of  the  servitude  doctrine,  is. 
to  what  extent  does  a  servitude  limit  and  impair  the  sovereignty  of 
the  servient  nation  ?  And  on  that  question  I  recur  to  Clauss  for  the 
views  of  the  earlier  authors.  I  beg  to  recall  to  the  recollection  of 
the  Tribunal  the  statement  on  the  subject  made  by  Artopaeus  in  1692. 
It  will  be  found  in  Clauss  at  marginal  p.  53: — 

"The  general  principles  are  the  following:  The  servient  territory 
shall  not  hamper  the  dominant  one  in  the  exercise  of  the  servitude  or 
lessen  the  right  by  various  dispositions.  The  right,  created  by  the 
servitude,  shall  not  be  extended  beyond  the  compass  explicitly 
granted;  this  does  not  impede  the  dominant  party  from  takmg  the 
measures  necessary  for  the  exercise  of  its  right.  For  when  a  certain 
right  is  granted,  the  measures  necessary  for  its  exercise  must  also  be 
given." 

Sir  Charles  Fptzpatrick.  Is  that  reference  at  marginal  p.  62 
or  63? 

Mr.  Turner:  Marginal  p.  53  of  Clauss.  I  do  not  desire  to  put 
the  Tribunal  to  the  trouble  of  turning  to  Clauss  again,  unless  the 
members  care  to  do  so  to  follow  me. 
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Then  Engelbrecht,  who  lived  from  1690  to  1724.  His  statement  is 
found  at  marginal  p.  63  of  Clauss : — 

"The  lord  of  the  servient  territory  can  not  institute  measures  by 
which  the  exercise  of  the  servitude  jur.  publ.  is  rendered  impossible 
or  difficult." 

Then  Wolf,  who  lived  from  1679  to  1755.  Speaking  of  servitudes 
by  original  acquisition  he  says,  at  marginal  p.  73 : — 

"  free  access  to  foreign  territory,  free  exercise  of  these  rights  inde- 
pendently of  the  will  of  the  ruler  of  the  territory,  and  that  the  party, 
exercising  the  rights,  does  not  come  under  the  jurisdiction  of  the 
country  (legibus loci),  in  regard  to  acts  in  connection  with  this  ex- 
ercise of  his  rights." 

Clauss  again  quotes  Wolf  at  marginal  p.  199.    Wolf  is  there  speak- 
ing of  conventional  servitudes,  servitudes  proper,  and  of  control  by 
the  servient  nation  of  an  individual  resorting  to  the  servient  State  to 
exercise  a  servitude  right,  and  he  says: — 

414  "  For  the  exercise  of  his  right  is  absolutely  independent  of 

the  will  of  the  sovereign  of  the  territory,  he  not  being  subject 
to  the  laws  of  the  land  with  regard  to  acts  connected  with  the  exer- 
cise of  his  right;" 

Then  Mosar,  who  lived  from  1701  to  1785.  A  statement  of  his 
views,  epitomised  by  Clauss,  will  be  found  in  the  work  of  the  latter 
vrriter  at  marginal  p.  66.  Speaking  of  conventional  servitudes, 
Clauss  says  Mosar's  view  was  that  "  they  bind  the  hands  of  the  lord 
of  the  land  in  such  a  way  that  without  the  acquiescence  of  the  (Tther 
he  cannot  and  dare  not  act  as  he  wishes." 

And  Conner,  who  lived  from  1764  to  1827,  at  marginal  pp.  100 
and  101  :— 

"  Therefore  the  dominant  partv  cannot  be  impeded  in  its  exercise 
neither  by  the  servient  state  nor  by  its  subjects;  moreover,  the  domi- 
nant party  possesses,  through  his  right  to  carry  out  the  purpose  of 
the  servitude,  also  the  right  to  use  all  measures  which  are  absolutely 
necessary  to  attain  this  purpose.  Thus  every  indirect  interference 
even  is  illegal." 

Clauss,  after  quoting  from  Conner,  goes  on  to  say,  at  marginal  pp. 
101  and  102,  that  Conner  asserts  an  extensive  right  of  supervision 
by  the  territorial  ruler,  and  he  then  enters  upon  a  discussion  of 
Conner's  assertion,  from  which  it  will  be  seen  that  the  supervision 
referred  to  was  merely  one  of  police,  and  not  one  which  could  impair 
in  any  manner  the  enjoyment  of  the  servitude  right. 

Conner,  in  another  part  of  the  passage,  which  Clauss  quotes  from 
him,  states  explicitly : — 

"  State  servitude  includes  as  a  right  the  privilege  to  free  and  un- 
hampered exercise  of  the  latter.  Therefore,  the  dominant  party  can- 
not be  impeded  in  its  exercise,"  &c. 
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It  is  to  be  noted  that  even  the  limited  supervision  involved  in  the 
mere  policing  of  the  right  Clauss  himself  would  not  allow.  Clauss 
has  a  mind  almost  mathematical  in  its  precision.  He  draws  conclu- 
sions with  the  same  certainty  that  a  modem  adding  machine  gives 
the  totality  of  a  column  of  figures.  Proceeding  from  the  premise 
that  a  servitude  is  a  right  belonging  to  the  dominant  nation  to  be 
exercised  in  its  own  right  and  free  from  interference  by  the  servient 
nation,  he  very  properly  draws  the  conclusion  that  no  supervision  of 
any  character  is  permissible  without  the  consent  of  the  dominant 
nation,  and  he  declares  therefore,  that  even  ihe  right  of  limited 
supervision  which  Conner  suggested  as  belonging  to  the  servient 
nation,  is  absolutely  impermissible. 

I  come  now  to  the  modern  authors. 

Kliiber  says  :— 

"  It  is  likewise  essential  that  the  state  to  which  the  right  belongs 
shall  be,  as  to  its  exercise,  independent  of  the  state  burdened  with  the 
servitude." 

Dr.  Alphonse  Rivier  says : — 

"  Two  sovereign  states  are  presupposed,  of  which  one  is  dominant 
and  the  other  servient.  The  servitude  consists  in  non  faciendo,  in 
such  manner  that  the  servient  state  renounces  the  exercise  of  a  deter- 
mined right  of  sovereignty,  within  its  territory,  in  favour  of  the 
entitled  state,  or,  in  patiendo,  in  which  the  entitled  state  exercises 
within  the  territory  of  the  servient  state  a  determined  right  of  sov- 
ereignty as  its  own,  and  independently  of  the  servient  state." 

Sir  Charles  Fitzpatrick  :  Did  you  give  the  reference  to  Rivier? 

Mr.  Turner  :  I  do  not  think  I  have  noted  it.  Sir,  but  the  transla- 
tions of  passages  from  these  authors  is  in  such  a  small  compass  that  I 
think  the  Tribunal,  when  it  comes  to  check  up  the  passages  I  am  now 
reading,  will  have  no  difficulty  in  finding  them.  They  are  all  in  the 
translations  already  furnished  the  Tribunal. 

Sir  Charles  Fitzpatrick:  I  beg  your  pardon;  I  did  not  know 
that. 

Mr.  Turner  :  I  am  simply  extracting  statements  on  this  particular 
subject  found  in  the  translations  already  fully  read  to  the  Tribunal. 

Heilbom  says: — 

"  In  his  book  on  International  servitudes  Clauss  says  very  cor- 
rectly " 

and  then  omitting  one  paragraph,  still  quoting  from  Clauss: — 

"  Within  the  limits  established  by  the  treaty  the  dominant  nation  is 
entirely  free  and  independent  of  the  sovereignty  of  the  servient  na- 
tion.   The  legislation  of  the  servient  nation  must  halt  before  the 
right  or  servitude  of  the  foreign  nation." 

415  Von  Neumann  says: — 

"  The  international  servitude  must  be  clearly  distinguished 
from  the  right  of  property  or  from  other  rights  which  a  state  pos- 
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sesses  within  the  territory  of  another,  according  to  the  principles  of 
private  law,  for  the  latter  is  to  be  measured  by  the  law  of  the  land 
whereas  servitudes  are  only  to  be  determined  according  to  the  prin- 
ciples of  international  law,  because  the  entitled  state  exercises  the 
servitude  as  its  sovereign  right  and  as  such  in  foreign  territory." 

Pradier-Fodere  says,  speaking  of  the  theory  of  civil  law  servitudes, 

which  may  be  applied  in  international  law  as  far  as  the  subject 
permits : — 

"  In  principle  the  proprietor  of  the  dominant  property,  has  the 
right  to  do,  even  upon  the  servient  property,  all  things  necessary  for 
the  exercise  and  for  the  maintenance  of  his  right  of  servitude,  but 
he  cannot,  either  on  his  own  property,  or  on  the  servient  property, 
make  any  change  of  a  nature  to  increase  the  burden  of  the  servitude. 
He  ought  to  use  it  as  has  been  determined  by  the  title  which  has  estab- 
lished the  servitude,  or  if  it  has  been  acquired  by  prescription,  within 
the  limits  of  his  possession." 

"  On  his  side,  the  proprietor  of  the  servient  property  should  do 
nothing  of  a  nature  to  diminish,  or  even  to  modify,  the  usage  of  the 
servitude." 

Then  applying  these  principles  to  international  servitudes  this 
author,  in  another  part  of  his  discussion,  says : — 

"  In  other  words,  international  servitudes  restrict  the  full  and  com- 
plete sovereigntv  of  a  state,  in  obliging  it  either  to  tolerate  that  which 
it  would  have  tne  right  to  prevent,  or  not  to  do  that  which  it  would 
have  the  right  to  do;  to  tolerate  or  to  abstain." 

Von  Ullmann  says : — 

"  In  substance,  international  servitudes  constitute  a  tolerance,  when 
the  dominant  nation  is  allowed  to  perform  acts  of  territorial  sover- 
eignty on  the  territory  of  the  servient  nation,  by  its  own  authority 
and  independently  of  the  servient  nation ; " 

I  conclude  by  reading  from  Mr.  Clauss's  work.  I  recur  to  that 
author  for  the  purpose  of  reading  two  passages  going  to  the  specific 
subject  of  the  limitations  imposed  on  the  servient  nation  by  the  grant 
of  a  servitude.  I  read  from  marginal  p.  197,  commencing  just  before 
the  figures  197 : — 

"  The  establishment,  by  treaty,  of  a  r&triction  of  territorial  sov- 
ereignty does  not,  as  we  have  remarked  before,  regularly  afford  in- 
formation as  to  whether  the  intention  of  the  contracting  parties  was 
to  establish  a  merely  obligatory  jural  relation  or  whether  the  restric- 
tion was  intended  as  a  real  burden  of  the  servient  territory,  that  is,  as 
a  servitude,  at  least  the  expression  *  state  servitude '  is  as  a  rule 

avoided  in  treaties. 

******* 

"  The  effect  of  a  treaty  regarding  a  state  servitude  is,  in  the  first 
place,  that  the  entitled  state  is  to  exercise,  to  its  advantage,  an  act  of 
sovereignty  over  foreign  territory  in  its  own  right,  independently  of 
the  foreign  national  power;  or  that  the  foreign  state  must  refrain, 
for  the  benefit  of  the  entitled  party,  from  exercising  certain  rights 
of  sovereignty  in  its  own  territory  and  over  its  own  territory  within 
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certain  limits.    From  this  it  follows  that  the  entitled  state  can  not 
be  hindered  in  the  exercise  of  the  authority  belonging  to  it  or  even 
have  such  exercise  rendered  difficult  for  it  by  certain  measures,  just 
as,  on  the  other  hand,  it  is  also  the  duty  of  the  entitled  state  not  to 
go  beyond  the  rights  granted  to  it.    Within  the  limits  created  by  the 
treaty,  however,  the  dominant  state  is  entirely  free  and  independent 
of  the  sovereignty  of  the  servient  state.    The  legislation  of  the  servient 
state  must  yield  to  the  servitude  right  of  the  foreign  state.    An  inter- 
ference on  the  part  of  the  government  of  the  servient  state  in  the 
servitude  rights,  as  considered  permissible  particularly  by  Gronner, 
but  also  by  more  recent  theorists,  is  hardly  compatible  with  the 
idea  of  a  state  servitude.    As  the  right  of  sovereignty  in  this  r^ard 
is  not,  according  to  its  substance,  within  the  sphere  of  rights  of  the 
servient  state,  everjr  further  interference  of  the  latter  in  the  servi- 
tude right  is  impossible." 

I  now  quote  from  Clauss,  at  marginal  p.  226,  and  this  will  con- 
clude my  doctrinal  reading  on  the  subject  of  State  servitudes : — 

"A  state  servitude,  considered  as  a  right,  includes,  as  we  have  seen, 
the  privilege  to  exercise  freely  and  without  hindrance  the  rights 
granted  by  it;  on  the  other  hand  also  the  obligation  not  to  do  any- 
thing beyond  what  it  ^ants  the  right  to  do. 

"  There  therefore  arises  from  a  state  servitude  the  right  to  demand 
that  no  one  shall  act  in  actual  opposition  with  its  tenor.  This  means 
that  neither  the  servient  state  nor  its  subjects  should  render  diffi- 
cult or  quite  impossible  the  exercise  of  the  state  servitude. 

"An  illegal  aggravation  of  the  exercise  of  a  state  servitude  would 
exist,  for  instance,  if  taxes  or  other  duties  were  imposed  upon  it  or 
if  the  entrance  of  the  servient  territory  were  made  subject  to  burden- 
some conditions  which  had  not  been  agreed  upon. 

"  Every  hampering  on  the  part  of  the  subjects  of  the  servient  state 
of  the  right  to  exercise  the  servitude  to  the  extent  stipulated  in  the 
treaty  is  also  illegal." 

416  The  President  :  May  I  ask,  for  the  purpose  of  getting  the 

benefit  of  your  opinion,  the  sense  which  you  attribute  to  the 
two  expressions  which  always  recur  in  this  matter,  and  which  recur 
also  in  the  passage  you  have  just  read  to  us, "  Restriction  of  territorial 
sovereignty  "  in  contradistinction  to  a  "  Restriction  of  sovereignty," 
that  is  to  a  sovereignty  in  general  ?  What  meaning  do  you  attribute 
to  the  words  "  Restriction  of  territorial  sovereignty  "? 

The  other  question  is,  what  sense  do  you  attribute  to  the  statement 
of  Clauss  you  have  just  read,  that  the  United  States  is  entitled  to 
exercise  for  its  advantage  an  act  of  sovereignty  in  a  foreign  territory? 
What  acts  do  you  consider  are  acts  of  sovereignty  in  contradistinc- 
tion to  other  acts  which  the  State  might  exercise  in  the  territory  of 
the  other  ? 

One  qyestion  is,  WHiat  is  territorial  sovereignty?  the  other  ques- 
tion is,  What  is  an  act  of  sovereignty? 

Mr.  Turner.  I  understand  the  distinction  between  sovereignty  in 
general  and  territorial  sovereignty  to  be,  that  territorial  sovereignty 
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must  in  its  operation  have  relation  to  the  actual  territory  of  the  State, 
whereas  there  are  a  great  many  other  acts  of  sovereignty  which  do 
not  have  any  necessary  relation  to  territory.  As,  for  instance,  ""sov- 
ereign  rights  exercised  by  the  State  on  the  high  seas.  This  distinc- 
tion between  sovereignty  in  general  and  territorial  sovereignty  is  one 
concerning  which  question  has  been  made  by  the  international  law 
writers  in  connection  with  servitudes.  Some  of  them  consider  any 
restriction  of  sovereignty  a  servitude ;  the  other  and  the  later  writers, 
and  those  of  the  better  view,  hold  that  nothing  constitutes  a  servitude 
except  that  which  diminishes  the  sovereignty  of  the  servient  State  in 
its  relation  to  its  territory. 

The  PREsroENx:  You  do  not  put  in  contradistinction  territorial 
sovereignty  and  personal  sovereignty,  but  you  put  in  contradistinc- 
tion an  act  which  is  to  be  exercised  on  the  territory  of  the  State,  and 
an  act  which  is  to  be  exercised  on  the  high  seas  ? 

Mr.  Turner:  Yes,  for  the  distinction  between  general  sovereignty 
and  territorial  sovereignty.  So  far  as  the  servient  nation  goes,  as  I 
understand  it,  sovereignty  at  large — ^the  whole  sovereignty — un- 
doubtedly includes  territorial  sovereignty,  but  the  writers  on  the  sub- 
ject, particularly  the  later  writers,  say  that  it  is  only  a  limitation  of 
the  territorial  sovereignty,  the  sovereignty  of  a  nation  in  relation  to 
its  territory,  which  constitutes  a  servitude,  thus  bringing  into  the 
conception  the  basis  for  the  proedium  dominans^  essential,  under  the 
Boman  law,  for  the  existence  of  a  preedial  servitude. 

The  PREsroENx:  Has  any  State  a  sovereignty  on  the  high  seas? 

Mr.  Turner  :  I  assume  it  is  an  attribute  of  its  sovoreignty  that  it 
be  permitted  to  navigate  and  employ  the  high  seas  as  freely  as  any 
other  nation,  and  that  if  it  should  limit  that  attribute  of  its  sover- 
eignty, that  that  would  be  a  limitation  of  its  sovereignty  in  general, 
and  not  of  its  territorial  sovereignty. 

The  President  :  That  you  think  is  the  only  meaning  of  the  word  ? 

Mr.  Turner:  I  would  not  say  that  because  this  conception  of  sov- 
ereignty is  one  which  is  exceedingly  subtle  and  difficult,  and  I  should 
not  like  to  bind  myself  down  to  any  statement  on  a  subject  concern- 
ing which  great  minds,  minds  so  much  more  capable  of  dealing  with 
it  than  mine  is,  have  reached  different  conclusions.  I  should  be 
very  chary  indeed  about  expressing  any  very  decided  opinion  on  the 
subject.  But  I  think  for  the  purposes  of  "  servitudes,"  that  the  dis- 
tinction which  the  writers  have  generally  made  is  between  limitations 
of  sovereignty  generally,  and  limitations  of  territorial  sovereignty. 

The  President:  Clauss  says  the  effect  of  a  treaty  concerning  a 
State  servitude  is  in  the  first  place  that  the  entitled  State  is  to  exer- 
cise for  its  advantage  an  act  of  sovereignty  in  a  foreign  territory, 
of  its  own  right,  independently  of  the  foreign  national  power,  or  that 
the  foreign  State  must  refrain,  for  the  benefit  of  the  entitled  party, 
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from  exercising  certain  rights  of  sovereignty  in  its  own  territory  and 
over  its  own  territory.  In  both  branches  of  the  statement  of  Clauss 
there  occurs  the  expression  "act  of  sovereignty";  an  act  of  sover- 
eignty to  be  exercised  by  the  dominant  State  on  the  territory  of  the 
servient  State.  In  what  sense  do  you  understand  this  act  of  sover- 
eignty of  the  dominant  State  on  the  territory  of  the  servient  State? 

Mr.  Turner  :  I  understand  by  the  language  which  the  author  was 
using  there,  that  by  virtue  of  a  servitude,  the  dominant  State 
417  exercises  a  right  within  the  territory  of  the  servient  State  as 
its  own,  a  right  which  has  accrued  to  it  as  a  national  right, 
and  which  may  in  that  sense  be  considered  as  a  sovereign  right 
exercised  by  it  in  the  servient  State  independently  of  the  servient 
State. 

The  President  :  But  in  contradistinction  to  what  is  that  an  act  of 
sovereignty  ?  What  other  acts  could  be  done  by  a  State  in  the  terri- 
tory of  another  State  which  would  not  be  acts  of  sovereignty  ? 

Mr.  Turner  :  I  do  not  at  the  moment  think  of  any. 

The  President  :  What  does  he  mean  by  saying  "  an  act  of  sover- 
eignty ?  " 

Mr.  Turner  :  I  assume  that  there  can  be  no  sovereign  right  exer- 
cised within  the  territory  of  another  State  without  invading  the  at- 
mospheric sphere  of  the  latter,  the  space  within  its  territorial  limits, 
and  that  when  one  State  is  permitted  to  go  within  that  space  to 
invade  that  space  in  its  own  right,  and  without  being  subject  to  in- 
terference in  the  doing  of  that  act  by  the  local  State,  that  that  is  an 
act  of  sovereignty  on  the  part  of  the  dominant  State,  and  it  is  in  the 
same  sense  and  to  the  same  extent,  a  limitation  of  the  territorial  sover- 
eignty of  the  servient  State. 

The  President:  Then  the  extension  of  a  railway  branch  into  a 
foreign  State,  or  the  act  of  trading  on  the  territory  of  a  foreign  State, 
would  that  also  be  an  act  of  sovereignty  ? 

Mr.  Turner  :  I  should  say  if  a  servitude  were  granted  to  a  nation 
to  build  and  operate  a  railway,  that  certain  essential  powers  neces- 
sary to  carry  it  on  within  the  sphere  of  the  sovereignty  of  the  servient 
nation,  would  belong  as  a  matter  of  sovereignty  to  the  dominant 
nation.  I  attempted  to  illustrate  that  in  the  remarks  concerning 
railway  seryitudes  made  a  few  moments  ago.  In  the  case  of  a  rail- 
way servitude,  the  servient  nation  would  have  its  sovereignty  limited 
to  the  extent  that  it  could  not  interfere  with  the  tolls  fixed  upon  the 
railroad,  as  the  local  State  may  ordinarily  do.  It  could  not  prescribe 
the  hours  of  labour  to  which  railroad  employees  might  be  held,  as  it 
might  ordinarily  do,  and  it  could  not  exercise  control  over  many  other 
matters  in  connection  with  the  building  or  the  operation  of  the  rail- 
road. To  that  extent,  to  the  extent  that  the  dominant  State  had  thus 
had  conferred  upon  it  the  right  to  do  those  things  for  itself,  it  would 
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be  the  conferring  a  power  of  sovereignty  to  be  exercised  by  it,  or  the 
conferring  of  a  right  to  be  exercised  by  it  in  virtue  of  its  sovereign 
power. 

The  President  :  If  I  understand  you  correctly  you  say,  if  a  State 
has  a  servitude  to  build  a  railway  on  the  territory  of  another  State, 
the  exercise  of  the  railway  right  is  an  act  of  sovereignty;  but  the 
question  is,  then,  whether  the  building  of  the  railway  on  the  foreign 
territory — the  right  to  build  it — is  a  servitude  ?  You  suppose  it  is  a 
servitude,  but  the  question  for  us  is,  whether  it  is  a  servitude. 

Mr.  Turner:  All  of  the  writers  say  there  may  be  railroad  servi- 
tudes granted  by  one  State  to  another.  I  am  taking  the  case  of  an 
admitted  railway  servitude.  I  say  that  the  effect  given  to  that  right 
by  all  the  writers  is,  necessarily,  that  the  dominant  State  exercises  a 
sovereign  right  within  the  territory  of  the  servient  State,  free  and 
independent  of  control  by  the  servient  State,  and  that  that  sovereign 
right  is  a  right  which  would  otherwise  belong  to  the  local  State;  a 
right  to  control  all  these  matters  which  the  servitude  would  imply  as 
belonging  to  the  dominant  State  is  the  exercise  by  that  State  of  a 
sovereign  power,  since  it  is  an  impairment  of  the  full  sovereign 
power  formerly  belonging  to  the  servient  State. 

The  President:  And  if  in  consequence  of  a  treaty  of  amity  be- 
tween Governments,  citizens  of  one  State  have  the  right  to  settle 
themselves  upon  the  territory  of  the  other  State,  and  to  carrj'  on 
commercial  operations  on  the  territory  of  the  other  State,  is  that  also 
a  sovereign  right  of  the  State  to  whom  this  right  has  been  conceded 
for  its  inhabitants? 

Mr.  Turner:  Every  State,  by  treaty  stipulations,  obligates  itself 
at  some  times,  and  in  some/ respects  not  to  exercise  sovereign  rights 
belonging  to  it.  The  great  distinction,  of  course,  between  these 
treaties  is  whether  the  stipulations  create  mere  obligations  or  whether 
they  create  real  rights,  and  I  shall  come  presently  to  the  subject  of 
treaties  relating  to  settlement  and  trade,  to  which  the  attention  of 
the  Tribunal  was  called  by  learned  counsel  for  Great  Britain,  and 
shall  establish,  I  think,  when  I  come  to  them,  that  they  do  not  create 
international  servitudes,  they  do  not  create  real  rights.  The  au- 
thorities I  shall  read  to  the  Tribunal  will,  I  think,  sustain  that 
418  proposition.  It  is  sustainable  also  on  reason.  If  the  honour- 
able President  will  permit  me  I  will  deal  with  that  subject 
when  I  reach  it  in  the  regular  course  of  my  argument. 

The  President  :  Very  well.  We  will  leave  this  question  open  for 
further  discussion. 

Mr.  Turner  :  I  now  come  to  the  third  proposition :  Does  the  treaty 
in  this  case  possess  the  essential  elements  of  an  international  servi- 
tude? First,  the  treaty  carries  a  grant  from  one  nation  to  another. 
There  is,  therefore,  no  warrant  for  treating  the  right  as  a  mere  con- 
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cession  to  individuals,  as  the  British  Case  and  the  argument  of 
learned  counsel  have  attempted  to  do.  The  United  States  can  only 
enjoy  a  fishery  right  through  its  inhabitants,  and  if  the  grant  had 
been  to  the  United  States,  without  mention  of  its  citizens  or  inhab- 
itants (a  form,  it  is  believed,  never  employed  in  granting  economic 
servitudes),  the  necessary  construction  would  have  been  that  the 
grant  was  to  the  United  States  for  the  benefit  of  its  inhabitants. 
Moreover,  in  its  final  analysis  the  inhabitants  of  the  State  are  the 
State  and  the  ultimate  sovereignty  in  a  republic,  however  it  may  be 
considered  with  reference  to  other  forms  of  Government,  resides  in 
the  body  of  the  people  of  the  republic ;  so  that  a  grant  to  the  entire 
body  of  the  inhabitants  of  the  United  States,  made  by  and  through 
a  treaty  with  the  Government  of  the  United  States,  must,  in  substance 
and  effect,  and  in  fact,  be  a  grant  to  the  United  States.  The  French 
fishery  right  on  the  Newfoundland  coast,  created  by  the  treaty  of 
1713,  was  "  to  the  subjects  of  France,"  as  the  Tribunal  will  remem- 
ber. Likewise,  in  its  renewal  by  the  treaty  of  1763,  it  was  to  the  sub- 
jects of  France,  and  also  by  the  treaty  of  1783.  It  has  never  been 
claimed  that  those  treaties  were  not  pacts  between  Great  Britain  and 
France  respectively,  and  that  they  did  not  confer  upon  France  a 
national  right.  The  following  authors  specifically  point  out  that  it 
is  a  matter  of  no  importance  whether  it  be  the  State  or  its  subjects 
who  enjoy  the  servitudes:  Heffter,  Rivier,  Neumann,  Pradier-Fo- 
dere,  Rivier,  Clauss. 

Second,  the  right  is  one  in  perpetuity;  it  is  not  a  right  which  is 
at  all  limited  in  point  of  time.  The  grant  says  that  the  fishery 
right  shall  be  and  continue  to  exist  for  ever. 

Third,  the  right  is  one  to  make  a  part  of  the  territory  of  Great 
Britain  serve  a  purpose  and  an  interest  of  the  United  States,  and  is, 
for  that  reason,  a  restriction  of  the  territorial  sovereignty  of  Great 
Britain,  thus  answering  the  requirements  of  those  publicists  who 
deny  that  a  restriction  of  sovereignty  generally  can  constitute  an  in- 
ternational servitude,  and,  at  the  same  time,  meeting  the  require- 
ment of  the  others  whose  theory  of  the  nature  of  the  sovereignty 
which  may  be  limited  is  so  broad  that  it  obviously  includes  limita- 
tions of  territorial  sovereignty.  As  to  those  who  have  declared  it 
immaterial  whether  the  servitude  be  one  to  be  enjoyed  by  the  nation 
in  its  capacity  as  a  nation,  or  by  its  citizens  or  subjects,  I  add  to  the 
authors  first  named  the  authority  of  HoUatz  in  his  Monograph  on 
International  Servitudes.  Now,  further,  to  the  effect  that  the  French 
and  the  American  fishing  right,  under  the  several  treaties  with  Great 
Britain,  and  grants  generally  to  one  nation  to  make  use  of  the  mari- 
time belt  of  another  nation,  as  well  as  the  grants  to  cut  wood  on 
land,  and  such  like  servitudes,  possess  these  and  other  essential  requi- 
sites of  international  servitudes,  I  refer  the  Tribunal  to  Hall,  fifth 
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edition,  Merignhac,  von  Liszt,  Chretien,  von  Ullmann,  Heffter,  von 
Holtzendorff,  Alphonse  Rivier,  Vattel,  Wharton's  Commentaries, 
Wilson  and  Tucker's  International  Law,  Bonfils,  Despagnet,  Oppen- 
heim,  Fiore,  Diena,  Clauss,  and  Hollatz. 

It  is  now  necessary,  having  established,  as  I  believe  I  have  estab- 
lished, that  the  treaty  of  1818  created  an  international  servitude, 
and  that  the  effect  of  such  a  servitude  is  to  limit  the  power  of  the 
servient  State  so  that  it  can  do  nothing  to  impair  the  enjoyment  or 
the  exercise  of  the  servitude,  to  go  on,  as  I  said  at  the  outset,  to 
examine  the  terms  of  the  treaty,  to  see  whether  or  not  the  treaty 
imposes  any  limitation  on  the  exercise  of  the  right,  and,  if  so,  what 
that  limitation  is.  If  it  does  not,  if  we  shall  show  this  Tribunal 
that  there  is  nothing  in  the  treaty  intended  to,  or  which  has  the 
effect  of  limiting  the  United  States  in  the  exercise  of  its  servitude, 
then  we  say  that  the  United  States  must  prevail  upon  the  contentions 
of  Question  One ;  in  other  words,  that  upon  the  broad  general  prin- 
ciples of  international  law  this  is  a  right  which  cannot  be  limited  or 
impaired  by  Great  Britain  unless  she  has  reserved,  in  the  treaty 
itself,  the  right  to  limit  or  impair  it.  I  believe  if  anything  has  been 
established,  or  if  anything  can  be  established  on  reason  and  author- 
ity in  a  lawsuit,  that  the  United  States  has  established  that  propo- 
sition in  this  Case.  Now,  it  is  admitted  that  not  only  in  the  matter 
of  the  establishment  of  the  servitude,  but  in  the  matter  of  the  terms 

of  the  servitude,  the  United  States  is  subject  to  the  rule  uni- 
419      versally  laid  down  that  treaties  alleged  to  create  servitudes 

must  be  strictly  construed  in  favour  of  the  servient  nation, 
and  the  United  States  accepts  that  rule  unreservedly  for  the  pur- 
poses of  the  examination  upon  which  I  am  about  to  enter.  But  the 
rule  does  not  mean  that  the  text  of  this  treaty  is  to  be  bent  and 
twisted  in  some  way  ta  effectuate  a  purpose  different  from  that 
which  the  makers  of  the  treaty  had  in  their  minds  when  they  framed 
it.  That  is  not  the  effect  of  the  rule  of  strict  constniction.  The 
rules  of  strict  construction  are  the  same  as  the  rules  of  liberal  con- 
struction in  the  intermediate  processes.  You  apply  the  same  prin- 
ciples of  interpretation  and  construction  to  the  instrument  in  botli 
cases,  except  that  the  result  is  different.  In  a  case  requiring  the 
application  of  the  rule  of  liberal  construction,  doubt,  if  any  exists, 
is  resolved  in  favour  of  the  right.  In  the  case  of  strict  construction, 
when  you  have  exhausted  the  processes  of  interpretation  and  con- 
struction, which  are  identically  the  same  in  both  cases,  if  a  doubt 
remains,  the  doubt  is  resolved  against  the  right.  That  is  the  effect 
of  the  rule  of  strict  construction,  and  the  only  effect  that  can  be 
attached  to  it,  and  upon  that  proposition  I  beg  to  read  to  the  Court 
from  three  American  authors.  I  read  first,  as  entirely  applicable 
to  the  construction  of  treaties  and  contracts,  from  Sutherland  on 
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Statutory  Construction.  Sutherland  is  an  American  author  of  con- 
siderable repute  in  the  Courts  of  the  United  States,  and  very  well 
worthy  to  be  brought  to  the  attention  of  an  International  Tribunal. 
Reading  from  section  347,  he  says : — 

"  Strict  construction  is  not  a  precise  but  a  relative  expression ;  it 
varies  in  degree  of  strictness  according  to  the  character  of  the  law 
under  construction.  The  construction  will  be  more  or  less  strict 
according  to  the  gravity  of  the  consequences  flowing  from  the  opera- 
tion of  the  statute  or  its  infraction;  if  penal,  the  severity  of  the 
penaltv ;  if  in  derogation  of  common  right,  or  capable  of  being  em- 
ployee! oppressively,  the  extent  and  nature  of  the  mnovation  and  the 
consequences;  and  in  any  case,  according  to  the  combined  effect  and 
the  reciprocal  influence  of  all  relevant  principles  of  interpretation. 
A  remeaial  statute,  not  clear  as  to  any  proposed  application,  admits 
of  resort  to  many  rules  of  construction  to  determine  what  the  courts 
are  authorized  to  assume  is  the  meaning  and  intention  of  the  law- 
maker. But  a  statute  which  must,  on  account  of  its  subject  or  nature, 
be  construed  strictly,  as  the  phrase  is,  must  be  read  without  expan- 
sion beyond  its  letter,  without  recourse  to  any  such  rules ;  it  is  to  be 
confined  to  such  subjects  or  applications  as  are  obviously  within  its 
terms  and  purpose.  In  other  words,  a  strict  construction  is  a  close 
and  conservative  adherence  to  the  literal  or  textual  interpretation." 

"  348.  The  rule  of  strict  construction  is  not  violated  by  permitting 
the  words  of  a  statute  to  have  their  full  meaning.  The  letter  of 
remedial  statutes  may  be  extended  to  include  cases  clearly  within  the 
mischief  they  were  intended  to  remedy,  unless  such  construction  does 
violence  to  the  language  used ;  but  consideration  of  the  old  law.  the 
mischief,  and  the  remedy,  are  not  enough  to  bring  cases  out  oi  the 
terms  within  the  purview  of  a  penal  statute.  They  must  be  ex- 
pressly included  in  the  words  of  the  statute.  This  is  all  the  differ- 
ence bfetween  a  liberal  and  a  strict  construction  of  a  statute.  A  case 
may  come  within  one  unless  the  language  excludes  it,  while  it  is  ex- 
cluded by  the  other  unless  the  language  includes  it.  In  Attorney- 
General  V.  Sillem,  Pollock,  C.  B.,  said " 

That  case  is  reported  in  2  H.  and  C.  631,  an  English  report,  of 
what  particular  court  I  am  not  prepared  to  say.  Pollock,  C.  B., 
said  in  that  case: — 

" '  We  cannot  and  ought  not  to  deal  with  it  as  a  crime,  unless  it  is 

i)lainly  and  without  doubt  included  in  the  language  used  by  the 
egislature.'  In  another  case  he  said:  'Although  the  common  dis- 
tinction taken  between  penal  acts  and  remedial  acts,  that  the  former 
are  to  be  construed  strictly  and  the  others  are  to  be  construed  liber- 
ally, is  not  a  distinction,  perhaps,  that  ought  to  be  erased  from  the 
mind  of  a  judge,'  yet  the  distmction  now  means  little  more  than: 
'  that  penal  statutes,  like  all  others,  are  to  be  fairly  construed  accord- 
ing to  the  legislative  intent  as  expressed  in  the  enactment,  the  court 
refusing  on  the  one  hand  to  extend  the  punishment  to  cases  which 
are  not  clearly  embraced  in  them,  and  on  the  other  equally  refusing 
by  any  mere  verbal  nicety,  or  forced  consideration  or  equitable  inter- 
pretation, to  exonerate  parties  plainly  within  their  scope.' " 
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Another  author,  very  much  esteemed  in  the  United  States,  is  Sedg- 
wick, from  whose  work,  "Statutory  and  Constitutional  Construc- 
tion," I  beg  to  read  to  the  Tribunal,  p.  326 : — 

"  But  the  rule  that  statutes  of  this  class '' — 

speaking  of  penal  statutes — 

"  are  to  be  construed  strictly,  is  far  from  being  a  rigid  or  unbending 
one ;  or  rather,  it  has  in  modern  times  been  so  modified  and  explained 
away,  as  to  mean  little  more  than  that  penal  provisions,  like  all  others, 
are  to  be  fairly  construed  according  to  the  legislative  intent  as  ex- 
pressed in  the  enactment;  the  courts  refusing  on  the  one  hand  to 
extend  the  punishment  to  cases  which  are  not  clearly  embraced 
420  in  them,  and  on  the  other,  equally  refusing  by  any  mere  verbal 
nicety^  forced  construction,  or  equitable  interpretation,  to  ex- 
onerate parties  plainly  within  their  scope.  Indeed,  this  was  said  in 
England  at  an  early  day. 

" '  It  is  not  true,'  said  Mr.  J.  BuUer, '  that  the  court  in  the  exposi- 
tion of  penal  statutes  are  to  narrow  the  construction.  We  are  to 
look  to  tne  words  in  the  first  instance,  and  where  they  are  plain,  we 
are  to  decide  on  them.  If  they  be  doubtful,  we  are  then  to  have 
recourse  to  the  subject-matter;  but  at  all  events,  it  is  only  a  second- 
ary rule.' 

"  So  the  Supreme  Court  of  the  United  States  has  said,  *  In  ex- 
pounding a  penal  statute,  the  court  certainly  will  not  extend  it  be- 
yond the  plain  meaning  of  its  words;  for  it  has  been  long  and  well 
settled  that  such  statutes  must  be  construed  strictly.  Yet  the  evi- 
dent intention  of  the  legislature  ought  not  to  be  defeated  by  a  forced 
and  over  strict  construction.  We  are  to  ascertain  the  true  le^sla- 
tive  intent  of  the  words  used ;  and  that  sense  being  once  ascertained, 
courts  of  justice  are  bound  to  give  effect  to  that  intent,  and  are  not 
at  liberty  to  fritter  it  upon  metaphysical  niceties.' 

" '  We  are  undoubtedly  bound,'  says  Mr.  Justice  Story,  *  to  construe 
penal  statutes  strictly^  and  not  to  extend  them  beyond  their  obvious 
meaning  by  strained  inferences.  On  the  other  hand,  we  are  bound 
to  interpret  them  according  to  the  manifest  import  of  the  words, 
and  to  hold  all  cases  which  are  within  the  words  and  the  mischiefs 
to  be  within  the  remedial  influence  of  the  statute.' " 

I  now  call  the  attention  of  the  Tribunal  to  a  work  which  was 
written  with  especial  reference  to  the  broad  doctrines  of  interpreta- 
tion and  construction — the  work  on  Legal  and  Political  Hermeneu- 
tics,  by  Dr.  Francis  Lieber,  "  Legal  and  Political  Hermeneutics,  or 
Principles  of  Interpretation  and  Construction  in  Law  and  Politics." 
Dr.  Lieber  was  one  of  the  vast  number  of  young  men  who  leave  the 
crowded  centres  of  Europe  every  year,  attracted  by  the  virgin  possi- 
bilities of  the  great  West,  and  who  have  enriched  the  blood  and 
strengthened  the  moral  and  intellectual  fibre  of  American  citizen- 
ship, and  by  their  co-operation  assisted  in  making  the  American 
Republic  what  it  is  to-day — a  great,  broad,  free,  ordered,  conserva- 
tive commonwealth,  in  which  life  and  property  and  personal  liberty 
are  as  well  protected  as  in  any  nation  or  country  in  the  world. 
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Dr.  Lieber  came  to  the  United  States  from  Germany  at  an  early  age, 
lived  and  died  there,  and  was  a  writer  of  prominence  in  the  inter- 
national world.  His  principal  work  was  on  the  laws  of  war;  he 
also  wrote  this  work  on  "  Legal  and  Political  Hermeneutics." 

I  read  to  the  Tribunal  the  language  of  Dr.  Lieber,  found  at  p.  65 
of  his  work,  and  the  following  pages : — 

"  VII.  An  individual  may  use  some  words,  which  everyone  under- 
stands, and  which  for  the  case  are  sufficiently  clear;  but  if  you  were 
to  ask  him  as  to  the  exact  limits  to  which  he  wishes  to  see  his  re- 
marks extended,  or  to  put  to  him  a  number  of  cases  in  progressive 
connection  with  each  other,  he  himself  will  be  doubtful  m  most  in- 
stances, how  far  he  would  extend  the  application  of  his  remark.  The 
consequence  is,  that  interpretation  may  be  according  to  the  more  or 
less  comprehensive  sense,  which  we  give  to  the  words  of  various 
kinds,  not,  be  it  mentioned  here  in  anticipation,  that  the  object  of 
interpretation  can  ever  vary,  or  that  there  can  be  two  true  meanings 
in  anv  text.  The  sole  legitimate  object  of  all  interpretation  is  to  find 
out  the  true  sense  and  meaning,  not  to  impart  them;  but  since  this 
true  sense  is  occult,  we  may  beT)ound  to  use  various  means  to  arrive 
at  it  to  the  best  of  our  ability,  and  according  to  the  conscientious  de- 
sire of  finding  the  true  sense.  Accordingly,  we  have  to  note  the  fol- 
lowing different  species  of  interpretation: — 

"  VIII.  Close  Interpretation  (interpretatio  restrictiva,)  if  just 
reasons,  connected  with  the  formation  and  character  of  the  text,  in- 
duce us  to  take  the  words  in  their  narrowest  meaning. 

"  This  species  of  interpretation  has  been  generally  called  literal  in- 
terpretation, a  term  inaamissible,  in  my  opinion.  Literal  interpreta- 
tion ought  to  mean,  of  course,  that  which  takes  the  words  in  their 
literal  sense,  which  is  hardly  ever  possible,  since  all  human  language 
is  made  up  of  tropes,  allusions,  images,  expressions  relating  to 
erroneous  conceptions,  &c.,  for  instance,  the  sun  rises.  Literal  in- 
terpretation would  signify,  moreover,  in  most  cases,  a  contradiction, 
since  there  can  be  but  little  doubt  as  to  the  meaning  of  a  sentence,  if 
the  words  are  to  be  taken  in  a  literal  signification,  and  thus  make 
sense  at  all.  Interpretation,  therefore,  would  be  superfluous.  On 
the  other  hand,  it  is  very  difficult  to  say  where  the  literal  signification 
of  a  word  ends,  and  the  figurative  begins.  In  reading  Latin  no  one 
would  insist  that  the  literal  sense  of  Confutare  is  to  check  boiling 
water  by  pouring  in  cold  from  a  vessel  called  futum^  or  futis^  al- 
though this  was  the  original  signification..  In  other  cases  it  would 
be  difficult  to  say  what  is  the  literal  meaning.  Is  the  word  going^  if 
used  of  a  vessel  proceeding  from  one  place  to  another,  used  in  its 
literal  sense  or  not?  If  we  substitute  original  meaning  for  literal, 
we  find  at  once  the  impropriety  of  the  term.  To  Give  is  a  word  found 
in  all  Teutonic  and  many  other  languages,  and  is,  probably,  derived 
from  the  ancient  word  Gaff,  the  hollow  of  the  hand,  so  that  the  origi- 
nal meaning  is  identical  with  our  word  to  Hand.  But  is,  on  this 
account,  the  expression  '  I  give,'  used  in  a  will,  to  be  declared  void, 
although  sound  reasons  may  prevail  to  adopt  the  closest  possible  in- 
terpretation, because  the  testator,  being  dead,  can  not  any  longer 
give^  in  its  legal  sense,  something  to  another  person,  because  he  can- 
not use  any  longer  his  hands?     Or  are  we  to  make  a  distinction 
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421  between  original  and  literal  meaning?  If  so,  where  are  the 
limits  and  what  possible  good  can  we  derive  from  it? 

"  These  remarks  are  not  without  practical  importance.  Enormous 
crimes,  and  egregious  follies  have  been  committed  under  the  pre- 
tended sanction  of  literal  interpretation,  using  interpretation  as  a 
means  to  promote  certain  objects,  while  its  simple  and!^  only  object  is 
to  ascertain  and  fix  the  true  sense  of  a  text. 

"  When  that  poor  tavern  keeper  in  England,  whose  inn  had  the  si^ 
of  a  crown,  was  sentenced  for  treason,  because  he  had  jestingly  said 
that  he  haa  made  his  son  heir  to  the  crown,  his  judges  thought  they 
interpreted  literally,  and  maintained  that  it  was  a  case  which  called 
for  literal  interpretation.  Had  they  used  the  term  close  interpreta- 
tion, they  could  never  have  reached  the  life  of  the  poor  tavern  keeper, 
at  least  in  this  way.  For  the  closer  the  interpretation  was  taken, 
the  closer  it  would  have  come  to  his  tavern  crown.  Literal  interpre- 
tation is  a  most  deceptive  term,  under  the  guise  of  strict  adherence  to 
the  words,  it  wrenches  them  from  their  sense. 

"If  we  understand  by  literal  interpretation,  a  species,  which  by 
way  of  adhering  to  the  letter,  substitutes  a  false  sense  for  the  true 
one,  it  has  no  more  meaning  than  the  term  ^  false  facts.'  It  is  false, 
deceptive,  or  artful  interpretation,  if  we  do  not  give  that  sense  to 
words  which  they  ought  to  have,  according  to  good  faith,  common 
sense,  and  the  use  which  the  utterer  made  oi  them,  &c." 

In  that  sense.  Sir,  the  United  States  accepts,  in  the  examination  of 
the  provisions  of  this  treaty,  the  burden  of  establishing  by  the  rule 
of  strict  construction,  that  it  contains  no  restrictive  provisions  limit- 
ing the  exercise  of  fishing  rights  carried  by  the  treaty  of  1818;  not 
only  no  restrictions  or  limitations  per  se,  but  nothing  that  can  be  con- 
sidered as  a  reservation  on  the  part  of  Great  Britain  of  power  to 
impose  restrictions  or  limitations  on  the  exercise  of  the  fishing  right 
by  legislative  or  executive  regulations. 

The  British  Case  remarks  upon  the  term  "  privilege  "  used  in  the 
treaty  as  a  term  not  implying  the  very  highest  degree  of  right ;  and 
learned  counsel,  in  the  course  of  his  argument,  made  some  observa- 
tions to  the  same  effect,  although  he  did  not  apply  them  in  such  a  way 
as  to  indicate  his  view  that  by  the  use  of  the  term  a  right  strictly  so- 
called  was  not  conveyed  to  the  United  States  by  the  treaty  of  1818. 

The  United  States  says  that  "  liberty  "  is  the  very  highest  form  of 
right,  both  under  the  legal  system  of  Great  Britain  and  under  the 
legal  system  of  the  United  States ;  that  it  is  a  property  right  which 
is  protected  by  Magna  Charta  in  England,  and  a  right  of  a  similar 
character  protected  by  the  Constitution  of  the  United  States. 

I  first  read  to  the  Tribunal  from  Williams'  "  Law  Dictionary,"  an 
English  work,  under  the  title  "Franchise"  and  "Liberty"; — the 
edition  from  which  I  am  reading  being  issued  from  the  Inner  Temple 
and  dated  the  1st  day  of  July,  1816 : — 

"  Franchise  and  Liberty,  are  used  as  synonymous  terms :  and  their 
definition  is,  a  royal  privilege,  or  branch  of  the  king's  prerogative, 
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subsisting  in  the  hands  of  a  subject.  Being  therefore  derived  from 
the  crown,  they  must  arise  front  the  king's  grant ;  or,  in  some  cases, 
may  be  held  by  prescription,  which,  as  has  frequently  been  said,  pre- 
supposes a  grant.  The  Kinds  of  them  are  various,  ana  almost  infinite : 
I  will  here  oriefly  touch  upon  some  of  the  principal;  premising  only, 
that  they  may  be  vested  in  either  natural  persons  or  bodies  politic; 
in  one  man,  or  in  many;  but  the  same  identical  franchise,  that  has 
before  been  wanted  to  one,  cannot  be  bestowed  on  another,  for  that 
would  prejudice  the  former  grant. 

"To  be  a  county  palatine  is  a  franchise,  vested  in  a  number  of 
persons.  It  is  likewise  a  franchise  for  a  number  of  persons  to  be  in- 
corporated, and  subsist  as  a  body  politic;  with  a  power  to  maintain 
perpetual  succession  and  do  other  corporate  act ;  and  each  individual 
member  of  such  corporation  is  also  said  to  have  a  franchise  or  free- 
dom. Other  franchises  are,  to  hold  a  court  leet;  to  have  a  manor  or 
lordship;  or,  at  least,  to  have  a  lordship  paramount;  to  have  waifs, 
wrecks,  estrays,  treasure- trove,  royal  fish,  forfeitures,  and  deodands; 
to  have  a  court  of  one's  own,  or  liberty  of  holding  pleas;  and  trying 
causes:  to  have  the  cognizance  of  pleas:  which  is  a  still  greater 
liberty,  being  an  exclusive  right,  so  that  no  other  court  shall  try 
causes  arising  within  that  jurisdiction:  to  have  a  bailiwick,  or  liberty 
exempt  from  the  sheriff  of  the  county;  wherein  the  grantee  only,  and 
his  omcers  are  to  execute  all  process :  to  have  a  fair  or  market :  with 
the  right  of  taking  toll,  either  there  or  at  any  other  public  places,  as 
at  bridges,  wharfs,  or  the  like;  which  tolls  must  have  a  reasonable 
cause  of  commencement  (as  in  consideration  of  repairs,  or  the  like,) 
else  the  franchise  is  illegal  and  void:  or,  lastly,  to  have  a  forest, 
chase,  park,  warren,  or  fishery,  endowed  with  privileges  of  royalty." 

I  turn  now  to  the  word  "  liberty,"  used  not  in  its  broadest  sense, 
but  in  the  sense  in  which  it  is  used  in  this  treaty : — 

"  Liberties  or  Franchises.    These  are  synonymous  terms,  and  their 
definition  is,  a  royal  privilege,  or  branch  of  the  king's  prerogative, 
subsisting  in  the  hand^  of  a  subject.    The  kinds  of  them  are  various, 
and  almost  infinite." 

422  I  next  read  from  Bouvier's  "Law  Dictionary,"  an  Ameri- 

can work : 

"  Liberties.  In  colonial  times  this  term  was  used  as  meaning  laws 
or  legal  rights  resting  upon  them.  The  early  colonial  ordinances  in 
Massachusetts  were  termed  laws  and  liberties,  .  .  . 

"The  term  is  also  used  in  the  expression,  rights,  liberties,  and 
franchises,  as  a  word  of  the  same  general  class  and  meaning  with 
those  words  and  privileges.  This  use  of  the  term  is  said  to  have 
been  strictly  conformable  to  its  sense  as  used  in  Magna  Charta,  and 
in  English  declarations  of  rights,  statutes,  grants,  etc. 

"  It  was  intended  to  secure  to  corporations  as  well  as  to  individuals 
the  rights  enumerated  in  the  bills  of  rights. 

"  Liberty : — Freedom  from  restraint.  The  faculty  of  willing,  and 
the  power  of  doing  what  has  been  willed,  without  influence  from 
without. 

"A  privilege  held  by  grant  or  prescription,  by  which  some  men 
enjoy  greater  privileges  than  ordinary  subjects." 
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We  see  that  the  technical  meaning  of  the  term  "liberties,"  as 
understood  both  in  the  English  and  the  American  law,  is  that  it  con- 
stitutes a  franchise,  a  property  right  of  a  very  high  character;  and 
since  the  American  negotiators  of  the  treaty  of  1818  were  asking 
and  demanding  no  other  or  higher  right  than  had  been  enjoyed 
under  the  treaty  of  1783,  they  naturally  employed,  in  the  grant  of 
the  right,  terms  similar  to  those  employed  in  the  treaty  of  1783.  We 
thus  see  the  reason  for  the  use  of  the  term  "liberty"  in  the  treaty 
of  1818,  and  we  see  from  the  diary  and  the  letters  of  John  Adams 
concerning  the  negotiation  of  the  treaty  of  1783,  what  "liberty" 
was  within  the  contemplation  of  the  negotiators  of  that  treaty.  The 
British  negotiators,  according  to  Mr.  Adams,  pleaded  for  the  in- 
sertion of  the  word  "  liberty,"  instead  of  "  right,"  in  the  clause  relat- 
ing to  British  territorial  waters.  They  said  to  Mr.  Adams  "liberty 
is  right  and  privilege  is  right ;  but  the  word  '  right '  might  be  more 
unpleasing  to  the  English  people ; "  and  Mr.  Adams  said,  "  We  did 
not  care  to.  contend  for  a  word."  They  did  not  care  to  cavil  about 
it  because  Mr.  Adams  and  the  other  distinguished  men  who  were 
negotiating  the  treaty  of  1783  on  the  part  of  the  United  States,  were 
as  familiar  with  the  common  and  identical  laws  of  the  two  countries 
as  the  gentlemen  who  were  negotiating  the  treaty  on  the  part  of 
Great  Britain.  They  knew  that  the  British  negotiators  were  entirely 
accurate  when  they  said  that  liberty  was  right,  and  privilege  was 
right,  and  they  very  properly  declined  to  let  the  use  of  the  word 
prevent  the  consunmiation  of  the  treaty  of  1783. 

Now,  may  it  please  the  Tribunal,  Great  Britain  has  never  denied 
that  the  French  fishery  was  one  of  right.  The  first  grant  of  that  right 
was  carried  by  a  term  not  so  high  in  its  import  of  right  as  the  word 
"liberty."  The  treaty  of  1713  provided  simply  that  the  subjects  of 
France  were  to  be  "  allowed  "  to  fish  within  the  given  and  described 
territorial  waters  on  the  coast  of  Newfoundland.  The  right  was  car- 
ried and  enjoyed,  from  1713  to  1763,  by  the  words  "  it  shall  be  allowed 
to  the  subjects  of  France  to  catch  fish."  Then  when  the  treaty  of  1763 
was  entered  into  the  phraseology  was  changed  to  that  which  appears 
in  the  French  and  American  treaties  of  1783, "  The  subjects  of  France 
shall  have  the  liberty  of  fishing,"  &c.;  and  so  it  has  been  carried 
through  all  of  the  other  treaties  between  the  two  nations  with  respect 
to  the  fishery  rights. 

It  would  be  a  most  remarkable  situation  for  Great  Britain,  hav- 
ing treated  the  French  right,  carried  first  by  the  words,  "  the  French 
subjects  shall  be  allowed,"  and  next,  by  the  words  "  the  French  sub- 
jects shall  have  the  liberty,"  as  a  national  right  of  the  highest  char- 
acter, ever  since  1713,  to  come  into  an  international  tribunal  in  this 
day  and  say  that  the  word  "liberty"  in  the  treaty  of  1818  does  not 
carry  the  same  perfect  right  to  the  United  States,  or  to  say  that  the 
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employment  of  the  word  "  liberty  "  can  have  any  influence  whatever 
as  a  limitation  upon  the  right  of  the  fishermen  of  the  United  States 
to  fish  without  hindrance  from  her  laws  or  the  laws  of  her  colonies. 

Moreover,  the  two  Governments  have  treated  the  words  as  converti- 
ble terms.  I  refer  the  Tribunal  to  the  treaty  of  1854,  which  appears 
at  p.  26  of  the  United  States  Case  Appendix. 

Article  1  commences : 

"It  is  agreed  by  the  high  contracting  parties  that  in  addition  to 
the  liberty  secured  to  the  United  States  fishermen  by  the  above-men- 
tioned convention  of  October  20, 1818," 

further  liberties  shall  be  accorded  to  them,  &c.    Here  the  right  car- 
ried by  the  treaty  of  1818  was  denominated  a  liberty. 
The  preamble  of  the  treaty  of  1854  declared : — 

"  The  Government  of  the  United  States  being  equally  desirous  with 
Her  Majesty  the  Queen  of  Great  Britain  to  avoid  further  misunder- 
standing between  their  respective  citizens  and  subjects  in  regard  to 
the  extent  of  the  right  of  fishing  on  the  coasts  of  British  North 
America,"  etc. 

423  Here  the  liberty  was  denominated  a  right.    The  two  terms 

were  employed  in  the  same  treaty  between  the  two  nations  as 
convertible  terms,  as  terms  meaning  the  same  thing. 

It  does  not  seem  essential,  however,  to  go  into  any  very  elaborate 
discussion  of  the  meaning  of  the  word  "  liberty,"  in  view  of  the  con- 
cession made  at  p.  47  of  the  British  Case,  which  I  beg  leave  to  read 
to  the  Tribunal.  I  read  from  the  last  paragraph  on  p.  47  of  the 
British  Case : — 

^'Article  one  of  the  treaty  under  discussion  gives  to  the  inhabitants 
of  the  United  States,  liberty  to  fish  on  certain  parts  of  the  coasts  of 
British  territory.  The  term  'liberty,'  as  here  used,  is  equivalent 
merely  to  permission.  It  is  true  that  when  granted  by  treaty  it  be- 
came as  between  Great  Britain  and  the  United  States  a  matter  of 
right,  but  there  can  be  no  question  as  to  the  extent  of  what  was 
granted." 

It  will  be  seen  that  Great  Britain  here  concedes  what  the  United 
States  maintains  with  reference  to  the  use  of  the  term  "  liberty,"  that 
it  is  a  matter  pf  right,  that  it  carries  a  right  as  much  as  if  the  term 
"  right "  itself  had  been  employed  in  the  treaty. 

In  conclusion  on  this  subject  I  will  read  to  the  Tribunal  from  the 
letter  of  Mr.  John  Quincy  Adams  to  Lord  Castlereagh,  dated  the 
22nd  January,  1816,  which  will  be  found  commencing  on  p.  279  of 
the  United  States  Case  Appendix. 

Discussing  the  use  of  the  term  "liberty"  and  the  term  "right"  in 
the  treaty  of  1783,  Mr.  Adams,  in  his  letter  to  Lord  Castlereagh, 
about  one-third  of  the  way  down  on  p.  283,  in  the  last  long  para- 
graph, said : — 

"  He  considers  " 
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That  is,  Mr.  Adams  considers — 

"  the  term  right  as  importing  an  advantage  to  be  enjoyed  in  a  place 
of  common  jurisdiction,  and  the  term  liberty  as  referring  to  the  same 
advantage,  incidentally  leading  to  the  borders  of  a  special  jurisdic- 
tion. But,  evidently,  neither  of  them  imports  any  limitation  of  time. 
Both  were  expressions  no  less  familiar  to  the  understandings  than 
dear  to  the  hearts  of  both  the  nations  parties  to  the  treaty.  The 
undersigned  is  persuaded  it  will  be  readily  admitted  that,  wherever 
the  English  language  is  the  mother  tongue,  the  term  liberty^  far  from 
including  in  itself  either  limitation  of  time  or  precariousness  of 
tenure,  is  essentially  as  permanent  as  that  of  rights  and  can,  with 
justice,  be  understood  only  as  a  modification  of  the  same  thing ;  and 
as  no  limitation  of  time  is  implied  in  the  term  itself,  so  there  is  none 
expressed  in  any  part  of  the  article  to  which  it  belongs." 

I  pass  on  now  to  the  only  other  words  in  this  treaty  which  have 
ever  been  claimed  by  Great  Britain  to  constitute  any  sort  of  a  limita- 
tion on  the  fishing  right.  They  are  the  words,  "  in  common  with  sub- 
jects of  His  Britannic  Majesty,"  introduced  into  the  treaty  in  the 
manner  that  I  stated  to  the  Court  on  the  first  day  of  my  argument. 
It  is  a  remarkable  fact  that  while  Great  Britain  has  always  insisted, 
since  the  correspondence  between  Mr.  Evarts  and  Lord  Salisbury,  in 
1878,  that  these  words  implied  a  requirement  on  the  part  of  the  fisher- 
men of  the  United  States  to  observe  British  laws  and  regulations, 
there  never  has  been,  to  this  day,  an  exposition  by  any  of  the  states- 
men of  that  nation,  any  more  than  there  has  been  an  exposition  by 
learned  counsel  in  this  Case,  of  the  grounds  upon  which  that  conten- 
tion is  predicated.  The  Tribunal  will  see  when  it  goes  through  this 
Case,  and  reads  everything  said  on  the  words  "  in  common  "  from 
British  sources,  including  the  argument  of  Sir  Robert  Finlay  in  this 
case,  that  no  British  statesman  or  lawyer  has  ever  pursued  the  subject 
further  than  the  bare  declaration  that  these  words  imply  subjection 
to  British  laws  regulating  the  fishery.  No  attempt  has  been  made  to 
found  an  argument  on  the  meaning  of  these  words,  either  grammat- 
ically or  colloquially,  or  as  used  in  the  common  and  identical  laws  of 
the  two  countries ;  and  no  such  argument  has  been  attempted  because 
no  such  argument  is  possible.  The  words  have  a  perfectly  clear, 
defined  and  ascertained  meaning  laid  down,  not  only  by  the  lexicog- 
raphers of  the  day,  but  laid  down  by  the  treatises  of  law-writers  in 
England  and  America  from  the  very  earliest  times,  and  they  do  not 
mean  the  thing  contended  for  by  Great  Britain.  British  ofiicials 
have  stated  this  supposed  implication  as  if  it  were  necessary  to  have 
some  peg  upon  which  to  hang  opposition  to  the  demands  of  the 
United  States,  but  as  if  there  was  some  hesitancy  about  going  into 
the  sources  of  information  in  support  of  the  argument,  namely,  the 
grammatical,  colloquial,  and  legal  signification  of  the  words,  and  this 
reserve  on  their  part  was  very  commendable. 
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424  The  President:  If  it  is  convenient  to  you,  Sir,  we  shall  per- 

haps beg  you  to  proceed  still  further,  for  perhaps  ten  minutes, 
as  we  have  been  a  little  later  to-day. 

Mr.  Turner:  I  will  do  that,  Sir,  with  great  pleasure. 

The  first  time,  so  far  as  I  know,  that  any  stress  was  laid  upon  the 
words  "  in  common  "  was  in  the  letter  of  Lord  Clarendon  to  Mr. 
Crampton  in  1855  in  connection  with  the  Marcy  circular.  That  ^s 
found  in  the  British  Case  Appendix  at  p.  208.  I  am  going  throu^ 
this  matter  very  briefly  for  the  purpose  of  showing  that  up  to  this 
day,  even  after  the  opening  argument  in  this  Case,  the  United  States 
has  never  been  informed  by  any  sort  of  extended  or  detailed  argument 
of  the  grounds  for  the  extraordinary  meaning  which  Great  Britain 
has  attempted  to  attach  to  the  words  "  in  common." 

In  this  letter  from  Lord  Clarendon,  found  on  p.  208  of  the  British 
Case  Appendix,  there  is  a  statement  which  may  be  considered  as  the 
origin  of  this  contention.  I  read  from  the  second  paragraph  of  that 
letter : — 

"  By  the  Reciprocity  Treaty  between  this  country  and  the  United 
States  American  citizens  are  admitted  to  the  benefit  of  certain  fish- 
eries carried  on  in  British  waters  in  common  with  Her  Majesty's  sub- 
jects. It  follows  as  a  necessary  consequence  that  such  American  citi- 
zens are  bound  to  observe  the  existing  laws  and  reflations  estab- 
lished for  the  conduct  of  such  fisheries  by  which  British  subjects  are 
bound." 

There  is  the  entire  statement  of  the  effect  of  the  words  "  in  com- 
mon," as  full  a  statement  as  will  be  found  in  any  later  British  argu- 
ment. This  letter  of  Lord  Clarendon's  was  a  part  of  the  Marcy 
episode,  to  which  I  shall  have  occasion  to  recur  later  on  in  my  argu- 
ment. It  is  of  value  to  call  the  attention  of  the  Tribunal  to  the 
concurrence  of  this  statement  of  Lord  Clarendon's  with  that  which  I 
shall  read  from  Lord  Salisbury  later  on,  namely,  that  the  supposed 
implication  applied  only  to  the  existing  laws.  It  was  never  at- 
tempted until  a  much  later  period  to  apply  the  implication  to  laws 
made  after  the  treaty  was  entered  into;  but  diplomatic  contentions, 
exceedingly  modest  in  their  inception,  feed  upon  themselves,  and  fre- 
quently grow  to  extravagant  proportions  with  time  and  changed 
conditions. 

The  next  statement  I  find  in  chronological  order  was  that  made  by 
Colonial  Secretary  Cardwell  in  his  letter  to  the  Lords  of  the  Ad- 
miralty in  1866,  which,  four  years  later,  was  communicated  to  Mr. 
Fish,  and  which  learned  counsel  for  Great  Britain  undertook  to 
maintain,  had  been  accepted  by  Mr.  Fish  as  a  correct  exposition  of 
the  law  on  the  subject.  Let  us  look  at  that,  and  see  how  full  a  state- 
ment  there  is  of  this  proposition.  I  read  from  p.  221  of  this  same 
volume,  the  British  Case  Appendix:— 
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"  On  the  other  hand,  naval  officers  should  be  aware  that  Americans 
who  exercise  their  right  of  fishing  in  Colonial  waters  in  common 
with  subjects  of  Her  Majesty,  are  also  bound,  in  common  with  those 
subjects,  to  obey  the  law  of  the  country,  including  such  Colonial  laws 
as  have  been  passed  to  ensure  the  peaceable  and  profitable  enjoyment 
of  the  fisheries  by  all  persons  entitled  thereto." 

That  is  the  entire  argument.  I  think  there  will  be  no  difficulty  in 
showing,  when  we  come  to  the  matter  of  the  presentation  of  this 
letter  to  Mr.  Fish,  that  he  explicitly  guarded  against  the  acceptance 
of  its  doctrine ;  but  I  shall  not  stop  now  to  do  that. 

The  next  reference  to  the  effect  of  these  words  is  that  found  in  the 
correspondence  growing  out  of  the  interruption  of  American  rights 
in  Fortune  Bay  in  1878. 

I  will  read  to  the  Tribunal  what  Lord  Salisbury  had  to  say  as  to 
the  effect  of  these  words  in  that  correspondence.  It  is  found  in  the 
second  volume  of  the  United  States  Case  Appendix  at  p.  685.  Com- 
mencing at  the  second  paragraph  from  the  bottom  on  p.  685,  Lord 
Salisbury  says : — 

"  In  my  note  to  Mr.  Welsh,  of  the  7th  of  November,  1878, 1  stated 
*that  British  sovereignty,  as  regards  these  waters,  is  limited  in  its 
scope  by  the  engagements  of  the  Treaty  of  Washington,  which  cannot 
be  modified  or  affected  by  any  municipal  legislation,'  and  Her 
Majesty's  Government  fully  admit  that  United  States  fishermen  have 
the  rignt  of  participation  on  the  Newfoundland  inshore  fisheries,  in 
common  with  British  subjects,  as  specified  in  Article  XVIII  of  that 
treaty.  But  it  can  not  be  claimed,  consistently  with  this  right  of  par- 
ticipation in  common  with  the  British  fishermen,  that  uie  United 
States  fishermen  have  any  other,  and  still  less  that  they  have  greater 
rights  than  the  British  fishermen  had  at  the  date  of  the  treaty. 

''  If,  then,  at  the  date  of  the  signature  of  the  Treaty  of  Washington, 
certain  restraints  were,  by  the  municipal  law,  imposed  upon  the  Brit- 
ish fishermen,  the  United  States  fishermen  were,  by  the  express  terms 
of  the  treaty,  equally  subjected  to  those  restraints,  and  the  obligation 
to  observe  in  common  with  the  British  the  then  existing  local 
425  laws  and  regulations,  which  is  implied  by  the  words  '  in  com- 
mon,' attached  to  the  United  States  citizens  as  soon  as  they 
claimed  the  benefit  of  the  treaty." 

There  is  the  entire  argument  of  Lord  Salisbury  on  the  subject,  the 
only  argument  to  be  found  in  all  of  the  discussion  between  himself 
and  Mr.  Evarts  concerning  the  Fortune  Bay  outrage.  He  states  it 
that  the  use  of  the  words  implied  subjection  to  the  restraints  of 
British  law,  but  the  attempt  to  trace  the  meaning  of  the  words,  and 
to  found  an  argument  thereon,  to  show  to  the  United  States  the  why 
and  the  wherefore  is  entirely  absent.  Lord  Salisbury,  as  the  Tribunal 
will  notice,  had  not  up  to  this  moment  conceived  the  extension  of  the 
meaning  of  the  words  "  in  common  "  upon  which  Great  Britain  is 
now  standing.    According  to  Lord  Salisbury  they  implied  subjection 
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to  the  then  existing  laws  only,  and  not  subjection  to  any  and  all  laws 
that  might  be  made  in  the  future. 

After  the  termination  of  the  correspondence  between  Lord  Salis- 
bury and  Mr.  Evarts  over  the  Fortune  Bay  outrage,  that  correspond- 
ence terminated  without  any  settlement  of  the  controversy.  Lord 
Granville  succeeded  Lord  Salisbury,  and  he  reopened  the  matter  with 
the  United  States  upon  the  basis  of  settling  the  claim  of  the  injured 
fishermen  for  compensation  without  prejudice  to  the  view  of  either 
nation  as  to  the  effect  of  the  treaty.  That  was  accepted  by  Mr. 
Evarts,  who  was  still  Secretary  of  State,  and  the  sum  of  15,000/. 
was  paid  by  Great  Britain  as  compensation  for  the  destruction  of  the 
property  and  the  losses  of  the  fishermen  of  the  United  States  in 
Fortune  Bay.  In  the  correspondence  relating  to  that  settlement 
I^rd  Granville,  for  the  first  time,  extended  the  effect  of  the  words 
"  in  common  "  so  as  to  imply  subjection  to  future  laws  as  well  us  to 
laws  in  force  at  the  date  of  the  treaty. 

That  extension  is  found  in  his  letter  to  Mr.  Lowell,  at  p.  712  of  the 
United  States  Case  Appendix,  the  third  paragraph  from  the  com- 
mencement of  the  letter.  He  makes  the  declaration  in  order,  he 
says,  that  there  may  be  no  possible  misconception  as  to  the  views  of 
the  British  Government : — 

"  Without  entering  into  any  lengthy  discussion  on  this  point,  I  feel 
bound  to  state  that  m  the  opinion  of  Her  Majesty's  Government  the 
clause  in  the  treaty  of  Washington  which  provides  that  the  citizens 
of  the  United  States  shall  be  entitled,  '  in  common  with  British  sub- 
jects,' to  fish  in  Newfoundland  waters  within  the  limits  of  British 
sovereignty,  means  that  the  American  and  British  fishermen  shall 
fish  in  these  waters  upon  terms  of  equality,  and  not  that  there  shall 
be  an  exemption  of  American  fishermen  from  any  reasonable  regula- 
tions to  which  British  fishermen  are  subject." 

The  matter  remained  with  that  statement — and  that  is  all  Lord 
Granville  had  to  say  upon  the  subject — the  entire  extent  of  his  argu- 
ment,— until  the  correspondence  between  Sir  Edward  Grey  and  Mr. 
Root  in  1905  and  1906. 

The  President  :  Perhaps  we  shall  continue  that  this  afternoon,  at 
2  o'clock. 

Mr.  Turner  :  Very  well. 

[The  Tribunal,  at  12.12  o'clock  p.  m.,  took  a  recess  until  2  o'clock 
p.  m.] 

afternoon  session,  MONDAY,   JUNE    27TH,   2   P.   M. 

Mr.  Turner  (resuming) :  At  the  noon  recess  I  had  just  approached 
the  argument  concerning  the  effect  of  the  words  "  in  common  "  made 
by  Sir  Edward  Grey  in  the  memorandum  accompanying  the  letter 
to  Mr.  Reid,  forming  a  part  of  the  correspondence  between  the  two 
Governments  in  the  year  1906.     Sir  Edward  Grey's  memorandum 
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is  to  be  found  in  United  States  Case  Appendix  at  p.  973,  vol.  ii.  I 
omit  a  good  deal  I  would  like  to  read  for  the  sake  of  brevity.  Com- 
mencing at  the  last  paragraph  on  p.  973 : — 

"  Nor  consistently  with  the  terms  of  the  Convention  can  they  claim 
to  exercise  it  on  a  footing  of  greater  freedom  than  the  British  sub- 
jects '  in  common  with '  whom  they  exercise  it  under  the  convention. 
In  other  words,  the  American  fishery  under  the  convention  is  not  a 
free  but  a  regulated  fishery,  and,  in  the  opinion  of  His  Majesty's 
Government,  American  fishermen  are  bound  to  comply  with  all 
colonial  laws  and  regulations  including  any  touching  the  conduct  of 
the  fishery,  so  long  as  these  are  not  in  their  nature  unreasonable,  and 
are  applicable  to  all  fishermen  alike." 

426  That  completes,  so  far  as  I  have  been  able  to  find,  every  ref- 

erence to  this  British  doctrine  founded  on  the  effect  of  tlie 
words  "  in  common,"  to  be  found  anywhere  in  the  correspondence  of 
the  British  statesmen,  and  I  submit  that  if  the  words  are  properly 
susceptible  of  the  meaning  claimed  for  them  upon  any  consideration 
of  their  grammatical  or  colloquial  meaning,  or  of  their  use  in  the 
identical  laws  of  the  two  countries,  the  distinguished  statesmen  who 
have  discussed  this  controversy  on  the  part  of  Great  Britain  would 
have  planted  themselves  on  some  phase  of  the  learning  on  the  sub- 
ject, instead  of  contenting  themselves  with  the  bare  and  unsupported 
statements  to  which  I  have  called  the  attention  of  the  Tribunal. 

And  I  submit  the  same  thing  about  the  British  Case,  the  British 
written  Argument,  and  the  oral  argument  of  learned  counsel  who 
opened  this  Case  on  the  part  of  Great  Britain. 

I  have  read  from  Secretary .Evarts's  reply  to  Lord  Salisbuiy,  and 
I  shall  have  occasion  to  read  to  the  Tribunal  more  at  large  from  Sec- 
retary Evarts  at  the  proper  time.  I  will  content  myself  now  with 
reading  Mr.  Root's  reply  to  Sir  Edward  Grey's  memorandum  con- 
cerning the  meaning  and  effect  of  the  words  "  in  common." 

Mr.  Root's  letter  was  written  on  the  30th  June,  1906,  and  is  to  be 
found  in  the  United  States  Case  Appendix,  vol.  ii,  p.  980. 

I  commence  at  the  beginning  of  the  last  sentence  on  p.  980  of  Mr. 
Root's  letter: — 

"  The  argument  upon  which  the  memorandum  claims  that  the 
colonial  government  is  entitled  to  interfere  with  and  limit  the  exer- 
cise of  the  American  right  of  fishery,  in  accordance  with  its  own 
ideas  of  what  is  reasonable,  is  based  first,  upon  the  fact  that,  under 
the  terms  of  the  treaty,  the  right  of  the  inhabitants  of  the  United 
States  to  fish  upon  the  Treaty  coast  is  possessed  by  them  *  in  conimon 
with  the  subiects  of  His  Britannic  Majesty;'  and,  second,  upon  the 
proposition  that '  the  inhabitants  of  the  United  States  would  not  now 
be  entitled  to  fish  in  British  North  American  waters  but  for  the  fact 
that  they  were  entitled  to  do  so  when  they  were  British  subjects,' 
and  that  'American  fishermen  cannot  therefore  rightfully  claim  any 
other  right  to  exercise  the  right  of  fishery  under  the  Treaty  of  1818 
than  if  they  had  never  ceased  to  be  British  subjects.' 
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"  Upon  neither  of  these  grounds  can  the  inferences  of  the  memaran- 
diun  be  sustained.  The  qualification  that  the  liberty  assured  to 
American  fishermen  by  the  Treaty  of  1818  they  were  to  have  '  in 
conunon  with  the  subjects  of  Great  Britain '  merely  negatives  an  ex- 
clusive right." 

■ 

And  here,  may  it  please  the  Tribunal,  immediately  following, 
Secretary  Root  puts  his  finger  on  the  reason  for  the  introduction  of 
the  words  "  in  common  "  into  the  treaty : — 

"  Under  the  Treaties  of  Utrecht,  of  1763  and  1783,  between  Great 
Britain  and  France,  the  French  had  constantly  maintained  that  they 
enjoyed  an  exclusive  right  of  fishery  on  that  portion  of  the  coast  of 
Newfoundland  between  Cape  St.  John  ana  Cape  Raye,  passing 
around  by  the  north  of  the  island.  The  British,  on  the  other  hand, 
had  maintained  that  British  subjects  had  a  right  to  fish  along  with 
the  French,  so  long  as  they  did  not  interrupt  them. 

"The  dissension  arising  from  these  conflicting  views  had  been 
serious  and  annoying,  ana  the  provision  that  the  liberty  of  the  in- 
habitants of  the  United  States  to  take  fish  should  be  in  common  with 
the  liberty  of  the  subjects  of  His  Britannic  Majesty  to  take  fish,  was 
precisely  appropriate  to  exclude  the  French  construction  and  leave 
no  doubt  that  the  British  construction  of  such  a  general  grant  should 
apply  under  the  new  Treaty.  The  words  used  have  no  greater  or 
other  effect.  The  provision  is  that  the  liberty  to  take  fish  shall  be 
held  in  common*,  not  that  the  exercise  of  that  liberty  by  one  people 
shall  be  the  limit  of  the  exercise  of  that  liberty  by  the  other.  It  is 
a  matter  of  no  concern  to  the  American  fishermen  whether  the  people 
of  Newfoundland  choose  to  exercise  their  right  or  not,  or  to  what 
extent  they  choose  to  exercise  it.  The  statutes  of  Great  Britain  and 
its  Colonies  limiting  the  exercise  of  the  British  right  are  mere  volun- 
tary and  temporary  self-denying  ordinances.  They  may  be  repealed 
to-morrow.  Whether  they  are  repealed,  or  whether  they  stand,  the 
British  right  remains  the  same,  and  the  American  right  remains  the 
same.  Neither  right  can  be  increased  nor  diminished  by  the  determi- 
nation of  the  other  nation  that  it  will  or  will  not  exercise  its  right, 
or  that  it  will  exercise  its  right  under  any  particular  limitations  of 
time  or  manner." 

That,  I  submit,  is  the  purpose  for  which  this  provision  was  inserted 
in  the  treaty  of  1818,  and  the  meaning  given  by  Mr.  Secretary  Root 
in  this  letter  to  those  words,  that  they  were  used  to  prevent  the 
implication  of  an  exclusive  right,  is  the  only  meaning  of  which  they 
are  susceptible.  When  we  look  at  the  occasion  for  their  use,  and  look 
into  the  lexicographers,  and  into  the  colloquial  use,  and  into  the  laws 
where  a  technical  meaning  has  been  given  to  them,  no  other  conclusion 
is  possible. 

The  PREsroENT:  May  I  draw  your  attention.  Sir,  to  the  treaty  of 

1854,  to  the  so-called  reciprocity  treaty,  and  to  the  treaty  of  1871  ? 

You  will  find  in  both  treaties  the  same  expression^  "  in  com- 

427      mon."    In  article  1  of  the  treaty  of  1854,  p.  26  of  American 
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Case  Appendix,  you  will  find  the  words,  "  The  inhabitants  of  the 
United  States  shall  have,  in  common  with  the  subjects  of  Her 
Majesty,  the  liberty  to  take  fish  on  these  coasts; "  and  in  article  2, 
"  It  is  agreed  by  the  high  contracting  parties  that  British  subjects 
shall  have,  '  in  common '  with  the  citizens  of  the  United  States,  the 
liberty  to  take  fish,"  and  so  on.  And  the  same  thing  ol^urs  in  article 
18  and  article  19  of  the  treaty  of  1871.  There  is  the  same  expression, 
"  in  common."  Do  you  attribute  to  the  expressions  "  in  common  "  in 
these  treaties  of  1854  and  1871  the  same  meaning  as  in  the  treaty 
of  1818? 

Mr.  Turner:  I  attribute  to  them  identically  the  same  meaning. 
The  reason  for  the  use  of  the  words  is,  I  imagine,  very  easily  to  be 
understood.  These  parties,  in  1854  and  1871,  were  dealing  with  an 
addition  or  extension  of  the  rights  created  by  the  treaty  of  1818 — an 
extension  of  coasts — and  very  naturally  employed  the  same  words  in 
the  later  treaties. 

The  President:  Then,  would  you  say  that  by  article  2  of  the 
treaty  of  1854  and  by  article  19  of  the  treaty  of  1871  it  was  the  inten- 
tion merely  to  negative  an  exclusive  right?  To  negative  the  supposi- 
tion that  the  United  States  would  have  excluded  their  own  subjects 
from  fishing  in  their  own  waters?  The  expression  "  in  conmion  "  is 
in  the  article  which  refers  to  the  American  fishing  right  in  the  British 
waters,  and  it  is  in  the  article  which  refers  to  the  British  fishing  right 
in  American  waters.  If  it  is  employed  in  the  same  sense  as  in  1818 
it  would  be  a  consequence  that  when  the  words  "  in  com'mon  "  were 
used  for  excluding  an  exclusive  British  right  in  British  waters,  they 
would  exclude  also  an  exclusive  American  right  in  American  waters. 

Mr.  Turner  :  I  see  no  reason  to  suppose  that  the  words  were  used 
in  any  different  sense  in  the  treaties  of  1854  and  1871,  from  that  in 
which  they  were  used  in  the  treaty  of  1818.  The  necessity  for  their 
use  as  a  negation  of  the  idea  of  an  exclusive  right,  may  not  have  been 
so  important  in  1854  and  1871  as  it  was  in  1818,  but  they  were  used 
in  the  later  treaties  because  those  treaties  were  pursuing  and  extend- 
ing the  rights  of  the  treaty  of  1818,  and  in  such  cases  those  en- 
gaged in  drafting  legal  documents,  whether  in  diplomacy,  or  in  mat- 
ters of  rights  between  individuals  under  the  municipal  law,  always 
plant  themselves,  I  imagine,  whenever  they  can  do  so,  upon  words 
which  they  find  in  the  prior  convention  or  agreement.  Manifestly, 
if  there  was  an  implication  in  these  two  treaties  against  exclusive- 
ness  with  reference  to  the  British  waters  there  would  be  the  same 
implication  with  reference  to  the  American  waters ;  and  I  shall  read 
to  the  Tribunal  before  I  conclude,  the  statement  of  Mr.  Evarts  made 
to  Sir.  E.  Thornton,  very  shortly  after  the  treaty  of  1871  was  entered 
into,  that  that  was  the  construction  placed  on  the  words  in  conmion  by 
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the  American  Govemmentj  and  that  the  American  Government  dis- 
claimed any  power,  by  virtue  of  the  words,  to  impose  regulations  on 
British  fishermen  entering  American  waters  under  the  treaty. 

The  President:  But  would  you  suppose  that  it  had  entered  into 
the  minds  of  the  American  negotiators,  in  those  treaties  of  1854  and 
1871,  that  American  citizens  could  be  excluded  from  the  right  of 
fishing  in  American  waters? 

Mr.  Turner  :  I  see  nothing  in  the  use  of  the  words,  in  any  connec- 
tion, to  exclude  American  fishermen  from  fishing  in  American 
waters.  Manifestly  they  would  have  a  right  to  fish  in  American 
waters. 

The  President  :  So  I  would  think  so. 

Mr.  Turner  :  And  British  fishermen  would  have  the  same  right  to 
fish  in  American  waters.  The  question  would  be,  whether  by  the  use 
of  the  words  "  in  common  "  the  American  Government  had  reserved 
to  itself  the  power  to  limit  the  British  fishermen  when  they  came  in  to 
American  waters  to  fish  along  with  American  fishermen.  Mr.  Evarts 
disclaimed  that  the  United  States  had  retained  any  power  of  that 
kind  in  the  treaty  of  1871,  and  he  said  if  the  fishermen  of  Great 
Britain  should  come  into  American  waters  and  use  appliances  which 
American  fishermen  were  forbidden  by  their  laws  to  use,  the  only 
remedy  would  be  for  the  United  States  to  repeal  its  restrictive  laws 
and  thus  place  the  American  fishermen  on  the  same  plane  of  liberty 
as  the  British  fishermen.  That  has  been  the  consistent  position  of  the 
United  States  from  the  time  the  question  was  first  raised  down  to  the 
present  time. 

I  beg  the  Tribunal  to  bear  in  mind  that  when  these  words  were 
used  in  the  treaty  of  1854,  there  had  been  no  discussion  whatever  of 
their  meaning,  so  that  the  fact  that  the  American  negotiators  con- 
sented to  their  use,  does  not  attach  to  them  any  particular  meaning 
which  Great  Britain  may  have  attempted  to  impose  upon  them 
428  at  a  later  time;  nor  indeed  had  there  ever  been  any  discussion 
of  the  meaning  of  the  words  before  1871  outside  of  the  Card- 
well  circular  letter,  which  made  some  reference  to  the  words  "  in 
common  "  as  applying  that  American  fishermen  in  the  exercise  of 
their  right  were  subject  to  the  same  laws  as  British  fishermen ;  but  Mr. 
Fish,  when  this  letter  was  brought  to  his  attention  in  1870,  guarded 
against  accepting  that  proposition. 

When  the  treaty  of  1871  came  to  be  made  immediately  thereafter, 
looking  back  into  the  treaties  of  1854  and  1818  and  finding  the  words 
"  in  common  "  to  have  been  used  in  those  treaties,  it  was  the  most 
natural  thing  in  the  world  that  they  should  be  included  by  the  nego- 
tiators in  the  treaty  of  1871 ;  so  natural  indeed,  that  no  implication 
against  either  Government  can  arise  as  to  any  particular  meaning  to 
be  attached  to  them ;  and  so  I  say  we  must  seek  their  meaning  in  the 
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treaty  of  1818  from  the  circumstances  surrounding  the  negotiators  at 
that  time,  and  from  the  grammatical  and  colloquial  meaning  of  the 
words  at  that  time,  and  from  their  meaning  in  the  laws  in  force  in 
the  two  countries  at  that  time;  and,  I  invite  the  Tribunal  to  follow 
me  in  a  brief  discussion  of  the  meaning  of  the  words  from  the  several 
stand-points  indicated. 

I  first  invite  the  attention  of  the  Tribunal  to  the  definition  of  the 
words  "  common  "  and  "  in  common  "  given  by  Johnson,  who  was  the 
standard  lexicographer  of  that  day,  and  for  a  very  long  period  before 
that  time  and  after  that  time. 

The  definition  of  the  word  "  conmion,*'  having  application  to  owner- 
ship of  property  or  of  property  right,  is,  "  belonging  equally  to  more 
than  one." 

And  then  Johnson  defines  the  composite  words  "  in  common  "  in 
this  way : — 

1.  "  Equally  to  be  participated  in  by  a  certain  number." 

2.  "Equally  with  another;  indiscriminately." 

These  definitions  were  followed  by  Da  vies,  1764;  Fleming,  1771; 
Kenrick,  1773;  Ash,  1775;  Barclay,  1782;  Sheridan,  1790;  Perry, 
1805 ;  and  Walker,  1807. 

I  have  here  a  transcript  of  the  definitions  and  illustrations  of 
the  word  "  common  "  and  the  words  "  in  common  "  given  in  the  edi- 
tion of  Johnson  of  1818.  That  is  an  unabridged  edition,  of  four 
volumes,  but  by  some  accident  it  was  omitted  from  the  books  brought 
here  by  the  United  States  although  marked  and  designated  to  be 
brought,  and  I  beg  therefore  to  read  from  this  transcript.  We  are 
within  a  couple  of  days  of  London,  and  if  there  should  be  any  doubt 
of  the  accuracy  of  this  transcript  we  will  endeavour  to  get  the  1818 
edition  and  present  it  to  the  Tribunal. 

Of  the  word  "common,"  "belonging  equally  to  more  than  one," 
Johnson  quotes  from  Hales'  "  Origin  of  Mankind  "  to  illustrate  the 
sense  in  which  that  word  is  used : — 

"  Though  life  and  sense  be  common  to  man  and  brutes,  and  their 
operations  in  many  things  alike;  yet  by  this  form  he  lives  the  life 
of  a  man,  and  not  of  a  brute;  and  hath  the  sense  of  a  man,  and  not 
of  a  brute." 

Again : — 

"  He  who  hath  received  damage,  has,  besides  the  right  of  punish- 
ment common  to  him  with  other  men,  a  particular  right  to  seek 
reparation." 

Then  going  on  to  the  words  "in  common,"  the  first  definition  is 
"  Equally  to  be  participated  in  by  a  certain  number."  That  defini- 
tion conveys  no  idea,  other  than  that  which  the  lexicographer  plainly 
states ;  no  idea  of  it  belonging  to  one  more  than  to  the  other ;  no  idea 
of  one  having  any  greater  right  than  the  other;  no  idea  save  absolute 
equality. 
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Then  Locke  is  quoted  in  illustration : — 

"  By  making  an  explicite  consent  of  every  commoner  necessary  to 
any  one's  appropriating  to  himself  any  part  of  what  is  given  in  com- 
mon, children  or  servants  could  not  cut  the  meat  which  their  father 
or  master  had  provided  for  them  in  common^  without  assigning  to 
every  one  his  peculiar  part." 

The  second  definition  is: — 

"Equally  with  another;  indiscriminately.** 

Then  quoting  from  Arbuthnot : — 

"In  a  work  of  this  nature  it  is  impossible  to  avoid  puerilities;  it 
having  that  in  common  with  dictionaries,  and  books  of  antiquities." 

Now,  Sirs,  let  us  apply  these  definitions  of  Johnson's  to  the  lan- 
guage we  have  before  us.  Let  us  substitute  for  the  words  of 
429  the  treaty  their  equivalent  meaning  as  given  by  the  lexicog- 
rapher. Take  Johnson's  first  definition  of  the  word  "  com- 
mon " — ^"  belonging  equally  to  more  than  one  " — ^and,  changing  the 
structure  of  the  definition  to  make  it  conform  to  the  structure  of  the 
paragraph,  the  paragraph  of  the  treaty  would  read :  "  The  inhabit- 
ants of  the  United  States  shall  have,  .  .  .  .  ,  belonging  equally  to 
the  subjects  of  His  Britannic  Majesty,  the  liberty  to  take  fish,"  &c. 

The  first  definition  of  the  words  "  in  conunon  "  is :  "  equally  to  be 
participated  in  by  a  certain  number."  Taking  the  same  liberty  with 
that  as  with  the  other  definition,  the  paragraph  would  read :  "  The 
inhabitants  of  the  United  States  shall  have,  for  ever,  equally  to  be 
participated  in  by  subjects  of  His  Britannic  Majesty,  the  liberty  to 
take  fish." 

The  second  definition  of  the  words  "  in  common  "  is  "  equally  with 
another,  indiscriminately."  The  controlling  word  in  this  definition 
is  "  indiscriminately."  The  idea  of  equality  had  already  been  suffi- 
ciently covered  by  the  first  two  definitions.  The  lexicographer  was 
here  struggling  with  another  and  slightly  different  conception  of  the 
meaning  of  the  words,  and  he  gave  it:  "  Equally  with  another  (that 
is),  indiscriminately."  With  this  meaning  of  the  definition  in  mind, 
the  paragraph  would  read :  "  The  inhabitants  of  the  United  States 
shall  have  forever,  equally  with  subjects  of  His  Britannic  Majesty, 
that  is  to  say  indiscriminately  with  them,  the  liberty  to  take  fish." 
Indiscriminately  carries  the  idea  of  equality,  since  it  implies  an 
absence  of  discrimination,  and  it  carries  the  further  idea  of  inter- 
mingling, of  pouring  together  of  hotch-potch,  and  also  the  idea  of 
chance,  or  being  without  order  or  arrangement.  Therefore  to  say 
that  the  American  fishermen  "  shall  have  liberty  to  fish  equally,  that 
is  to  say,  indiscriminately  with  British  fishermen,"  is  to  say  that  the 
fisheries  shall  be  intermingled  and  thrown  into  hotch-potch  between 
them,  to  be  enjoyed  by  them  without  order  or  arrangement  between 
them,  and  as  chance  may  enable  each  of  them  respectively  to  resort 
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to  the  fisheries  and  to  enjoy  them.  The  United  States  insists  that 
that  is  the  only  idea,  grammatically  considered,  that  can  be  gathered 
from  the  words  "  in  common  ";  that  they  convey  the  idea  of  a  right 
to  the  exercise  of  the  fishery  equally  and  indiscriminately  by  the  fish- 
ermen of  the  two  nations,  as  chance  might  enable  them  to  exercise  it, 
and  without  any  superior  right  of  the  one  over  the  other. 

We  have  a  great  many  instances,  in  the  writings  of  that  particular 
time,  of  the  colloquial  use  of  these  words — the  use  made  of  them  by 
those  who  had  occasion  to  apply  them  to  the  Actual  practical  affairs 
of  these  two  nations  at  that  particular  time.  I  will  call  the  atten- 
tion of  the  Tribunal  to  some  of  these  instances  so  that  it  may  gather 
an  idea  what  the  men  of  that  day  really  did  mean  by  the  use  of  the 
words  "  in  common." 

There  were  probably  no  men  living  in  the  last  quarter  of  the  eight- 
eenth century  who  employed  English  words  with  more  discrimina- 
tion or  greater  idiomatic  force  than  the  members  of  the  Continental 
Congress  organised  by  the  American  colonies  at  the  outbreak  of  the 
war  of  the  revolution  to  conduct  that  war.  William  Pitt,  the  great- 
est English  orator  of  his  day,  eulogised  and  commended  the  men  of 
that  Congress  for  the  strength  and  force  of  their  State  papers.  The 
men  of  that  Congress,  in  their  resolutions  and  their  instructions  to 
the  American  plenipotentiaries  abroad,  had  occasion  to  use  the  terms 
"  common  "  and  "  in  common  "  in  connection  with  the  fisheries  on  a 
number  of  occasions,  and  the  words  were  always  used  by  them  in  the 
sense  that  a  conmion  fishery,  or  a  fishery  in  common,  was  one  to  be 
held  and  enjoyed  equally  by  those  participating  in  it,  and  in  which 
neither  of  the  parties  to  the  common  right  had  greater  authority  over 
it  than  the  other.  That  Congress,  on  December  80,  1776,  in  the 
instructiohs  to  the  American  Commissioners  to  France,  directed  the 
latter  to  assure  His  Most  Christian  Majesty  that,  should  the  joint 
forces  of  the  two  countries  reduce  Cape  Breton  and  Newfoundland 
and  Nova  Scotia,  half  the  Island  of  Newfoundland  should  belong  to 
France,  and  the  fishery  on  all  the  coasts  should  be  enjoyed  "  equally 
and  in  common  by  the  subjects  of  His  Most  Christian  Majesty  and 
these  States."  This  resolution  is  found  in  the  British  Counter-Case 
Appendix,  at  p.  7.  For  the  sake  of  brevity  I  do  not  stop  to  turn  to 
these  pages.  Was  the  Continental  Congress,  in  inviting  the  subjects 
of  France  to  share  with  its  subjects  in  an  equal  and  common  fishery 
on  the  coasts  which  were  to  belong  to  the  United  States  alone,  invit- 
ing them  to  share  in  such  a  fishery  as  the  United  States  might  permit 
by  its  laws  or  regulations,  to  be  altered  from  time  to  time  as  the 
exigencies  of  French  competition  might  make  desirable?  Would 
such  a  proposition  have  been  flattering  to  the  French  self-esteem, 
and  would  the  fishery  held  out  by  it  have  been  of  such  a  character  as 
to  engage  the  sympathies  and  the  active  assistance  of  France? 
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A  Committee  of  the  Continental  Congress  on  the  22nd  March, 
1779,  reported  that  it  should  be  an  ultimatum  of  any  peace  concluded 
with  Great  Britain  that  a  common  right  of  these  States  to  fish 
430  on  the  coasts,  bays  and  banks  of  Newfoundland  and  the  Gulf 
of  St.  Lawrence,  the  coasts  of  Labrador  and  the  Straits  of 
Belle  Isle,  be  acknowledged.  The  report  was  in  the  first  instance 
adopted  by  Congress.     (British  Counter-Case  Appendix,  p.  13.) 

Is  it  possible  to  suppose  that  this  common  right  would  have  been 
provided  for,  in  the  estimation  of  the  Continental  Congress,  by  an 
acknowledgment  that  the  States  should  have  such  a  right  of  fishing 
as  Great  Britain  might  from  time  to  time  allow  to  them  by  her  laws 
and  regulations?  Although  the  report  of  the  Committee  was  at  first 
adopted,  that  action  was  afterwards  reconsidered,  and  a  great  variety 
of  amendments  were  considered  and  voted  on.  The  first  and  second 
amendments  followed  the  original  resolve,  in  requiring  that  the  fish- 
ery right  demanded  be  a  common  right  of  these  States  to  fish.  (Brit- 
ish Counter-Case  Appendix,  pp.  13  and  14.) 

The  neict  amendment  described  the  right  as  a  common  right  to 
fish  everywhere  on  the  high  seas,  and  as  near  the  coasts  of  the  terri- 
tories which  shall  remain  in  the  possession  of  Great  Britain,  as  is  per- 
mitted to  any  other  nation.    (British  Counter-Case  Appendix,  p.  15.) 

Here  the  common  right  to  fish  referred  to  both  territorial  and  non- 
territorial  waters.  With  reference  to  non-territorial  waters,  it  could 
not  have  been  supposed  that  the  fishery  there  would  be  anything  but 
an  equal  and  an  indiscriminate  fisher}*,  to  be  shared  between  the  two 
nations,  without  superiority  of  right  in  either,  and  it  was  denomi- 
nated a  common  right  to  fish. 

The  next  amendment  demanded  an  equal  share  of  the  fisheries  with 
Great  Britain,  and  the  next  "  a  common  right "  with  Great  Britain 
to  the  fisheries.    (British  Counter-Case  Appendix,  p.  15.) 

It  would  be  tedious  to  follow  the  wording  of  all  these  amendments 
which,  in  the  use  of  the  term  "  common,"  largely  repeated  each  other. 
The  resolve  was  finally  perfected  to  read :  "  That  it  is  essential  to  the 
welfare  of  these  United  States  that  the  inhabitants  thereof,  at  the 
expiration  of  the  war,  should  continue  to  enjoy  the  free  and  undis- 
turbed exercise  of  their  common  right  to  fish  on  the  banks  of  New- 
foundland and  the  other  fishing  banks  and  seas  of  North  America, 
preserving  inviolate  the  treaties  between  France  and  the  said  Slates." 

By  their  "  common  right  to  fish,"  it  is  submitted  that  the  Congress 
meant  to  express  a  conception  of  the  right  equal  in  every  respect  to 
that  of  Great  Britain  or  any  other  nation. 

In  the  instructions  given  to  the  Commissioners  for  the  negotiation 
of  a  treaty  of  commerce  with  Great  Britain,  the  former  were  advised 
that  it  had  been  determined  that  the  common  right  of  fishing  "  sbaJl 
in  no  case  be  given  up."    The  Commissioners  were  further  adnsed 
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that  they  were  to  consent  to  no  treaty  of  commerce  without  an  express 
stipulation  on  the  part  of  Great  Britain  not  to  molest  or  disturb  the 
inhabitants  of  the  United  States  in  taking  fish.  (British  Counter- 
Case  Appendix,  p.  23). 

Here  we  have  a  clear  and  unambiguous  definition  of  the  common 
right  of  fishing  which  was  demanded.  It  was  to  be  a  right  not  sub- 
jtct  to  molestation  or  disturbance  at  the  hands  of  Great  Britain. 

The  terms  "common  right  of  the  United  States  to  take  fish," 
"  common  right  of  taking  fish,"  "  is  common  to  all,"  and  "  the  right 
to  the  common  use,"  and  "  common  use  of  the  fisheries  "  and  "  of  the 
common  right,"  are  all  employed  in  the  draft  of  instructions  pro- 
posed to  be  sent  to  the  plenipotentiaries  for  negotiating  peace  with 
Great  Britain,  reported  by  a  committee  to  Congress  the  8th  January, 
1782.  (British  Counter-Case  Appendix,  p.  28).  That  was  the  report 
read  to  the  Tribunal  by  learned  counsel  on  the  other  side. 

The  terms  as  used  in  these  instructions  were  in  a  connection  which 
forbids  the  idea  that  the  common  right  referred  to  was  not  one  to  be 
equal  in  every  respect  to  that  held  by  any  other  nation. 

We  next  meet  with  the  use  of  the  term  in  a  conference  between  M. 
Rayneval,  one  of  the  Commissioners  appointed  by  France  to  negotiate 
peace  with  Great  Britain,  and  Dr.  Franklin  and  Mr.  Jay,  American 
Commissioners  appointed  by  the  United  States  for  the  same  purpose. 
The  conference  took  place  at  Passy  the  24th  October,  1782.  This 
conversation  will  be  found  reported  in  the  British  Counter-Case 
Appendix,  at  p.  78.  In  the  paper  numbered  83  on  p.  78,  in  the 
second  paragraph  of  Mr.  Jay's  letter,  speaking  of  M.  Rayneval,  he 
says : — 

"  He  inquired  what  we  demanded  as  to  the  fisheries.  We  answered 
that  we  insisted  on  enjoying  a  right  in  common  to  them  with  Great 
Britain." 

Now,  Sirs,  the   fishery  right  as  the  American  negotiators  de- 
manded it  was  conceded  to  them,  according  to  the  report  of  Mr. 
431      Oswald,  the  British  negotiator.    Since  that  right  was  an  un- 
limited  right,  without  any  reservation  of  power  in   Great 
Britain  to  molest,  disturb  or  regulate  it,  we  thus  see  the  sense  in 
which  Mr.  Jay  and  Dr.  Franklin  used  the  words  "  in  common." 

Turning  now  from  American  to  British  sources,  we  find  a  use  of 
the  words  "in  common"  in  a  sense  in  entire  harmony  with  the 
American  use  of  the  words.  Viscount  Stormont,  in  a  debate  in  the 
British  Parliament  on  the  French  and  American  treaties  of  1783,  in 
referring  to  the  French  fishing  right  which  had  been  continued  by  the 
treaty  of  1783,  is  thus  reported : — 

"The  noble  Viscount  referred  to  the  various  treaties  which  had 
been  made  in  respect  to  this  fishery,  and  showed  what  honorable 
pains  the  Earl  of  Chatham  had  always  taken  to  preserve  this  fruitful 
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nursery  of  seamen  to  the  British  Crown.  By  the  provisions  made 
respecting  this  fishery,  there  would  be  an  end  at  once  put  to  the 
British  trade.  While  he  was  Ambassador  at  the  Court  of  Versailles, 
they  set  up  a  title  to  the  fishery  ceded  to  them  by  the  peace  of  Utrecht, 
unshackled  by  reciprocity.  He  wrote  home  for  instructions,  and  re- 
ceived so  clear,  distinct,  and  at  the  same  time  so  peremptory  a  state- 
ment of  the  English  right  to  fish  in  common  with  the  French  on  the 
west  side  of  the  island,  that  they  were  satisfied,  or  at  least  they  relin- 
quished their  claim  for  the  time,"  etc.  (British  Counter-Case  Ap- 
pendix, p.  120) . 

The  British  Ministry,  I  respectfully  suggest,  in  its  peremptory 
statement  of  this  English  right  to  fish  on  the  west  coast  of  Newfound- 
land in  commcm  with  the  French,  cannot  have  meant  to  imply  the 
subjection  of  English  fishermen  to  French  laws  or  regulations,  or  that 
the  British  right  was  not  equal  to  that  of  the  French  in  every  par- 
ticular. Nor  did  Viscount  Stormont  mean  to  imply  anything  of 
the  kind.  They  simply  meant  that  the  French  right  was  not  exclu- 
edve,  or,  as  stated  by  Viscount  Stormont,  "unshackled  by  reci- 
procity " — exactly  the  meaning  which  the  United  States  insists  that 
the  words  of  the  treaty  of  1818  were  intended  to  carry. 

Mr.  John  Quincy  Adams,  in  his  letter  to  Lord  Castlereagh  of  the 
22nd  January,  1816,  used  the  term  in  the  same  sense.  He  used  it 
twice  there  as  the  antithesis  of  exclusive.  Mr.  Adams  said,  speaking 
of  the  treaty  of  1783,  that— 

"it  was  agreed  that  the  rights  and  liberties  in  the  fisheries  should 
continue  to  be  enjoyed  by  that  part  of  the  nation  which  constituted 
the  United  States;  that  it  should  not  be  a  several,  but,  as  between 
Great  Britain  and  the  United  States,  a  common  fishery," 

thus  opposing  to  the  idea  of  a  several  fishery  which,  by  the  laws  of 
Great  Britain  meant  an  exclusive  fishery,  the  antithesis  of  a  common 
fishery.    He  said  further,  in  the  same  letter : — 

"By  the  British  mimicipal  laws,  which  were  the  laws  of  both 
nations,  the  property  of  a  fishery  is  not  necessarily  in  the  proprietor 
of  the  soil  where  it  is  situated.  The  soil  may  belong  to  one  indi- 
\4dual,  and  the  fishery  to  another.  The  right  to  the  soil  may  be  ex- 
'clusive,  while  the  fishery  may  be  free  or  hem  in  common.  And  thus, 
while  in  the  partition  of  the  national  possessions  in  North  America, 
stipulated  bv  the  treaty  of  1783,  the  jurisdiction  over  the  shores 
washed  bj[  tne  waters  where  this  fishery  was  placed  was  reserved  to 
Great  Britain,  the  fisheries  themselves,  and  the  accommodations 
essential  to  their  prosecution  were,  by  mutual  compact,  agreed  to  be 
continued  in  common." 

Here  again  an  exclusive  right  and  a  right  in  common  are  spoken  of 
as  the  direct  antithesis  of  each  other.  I  find  the  words  employed  in 
two  other  documents  found  in  the  appendices. 

In  the  British  written  Argument  (it  is  also  in  the  Appendix,  but  I 
refer  to  the  British  Argument  for  convenience)  is  a  letter  from  Mr. 
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Bush  to  Mr.  Canning,  at  that  time  British  Foreign  Minister,  in  which 
the  term  "in  common"  is  used  in  identically  the  same  sense  that 
Viscount  Stormont  used  it.  The  extract  from  that  letter  is  printed 
at  p.  6  of  the  British  Argument    Mr.  Rush  said : — 

"  The  United  States  insist,  on  the  other  hand,  that  Great  Britain 
never  could  have  intended  by  her  treaty  of  1783  with  France  to  grant 
a  right  of  fishing,  and  of  drying  and  curing  fish,  on  the  western  coast 
of  flie  island  to  French  fishermen  exclusively,  but  that  the  right 
of  British  subjects  to  resort  there  in  common  must  necessarily  be 
implied." 

The  idea  of  exclusiveness  is  here  again  contrasted  with  the  idea 
carried  by  the  words  "in  common";  and  so  far  as  anything  appears 
to  the  contrary  that  construction  of  the  words  met  with  the  entire 
acceptance  of  the  British  Ministry.  And  I  find  another  use  of  the 
words  in  a  British  State  Paper,  at  pp.  227-8  of  the  United  States 
Counter-Case  Appendix,  a  use  of  the  word  later  even  than  any  of 

those  to  which  I  have  heretofore  referred.  It  is  to  be  found  in 
432      a  memorandum  on  the  subject  of  the  Newfoundland  fisheries, 

furnished  to  the  British  Ministry  by  Sir  A.  Perrier,  who  had 
been  entrusted  by  the  British  Government  with  the  conduct  of  va- 
rious negotiations  with  the  French  Government  relating  to  the  fishery. 
Commencing  on  p.  227  of  the  Appendix  to  the  Counter-Case  of  the 
United  States,  the  last  paragraph  on  that  page,  and  referring  to  the 
French  right,  Perrier  says : — 

"  In  July,  1851,  application  was  made  by  the  French  Ambassador 
in  London  for  a  renewal  of  the  Newfoundland  negotiations  broken  off 
in  1847,  and  Lord  Palmerston  directed  Sir  A.  Perrier  to  hold  himself 
in  readiness  to  meet  the  Commissioner  about  to  be  appointed  by  the 
French  Government.  The  Commission  was  opened  in  Paris  last 
month,  and  the  French  Commissioner,  Monsieur  De  Bon,  presented  a 
proposal  of  which  the  following  is  a  literal  translation: 

"'On  the  part  of  the  French  Government,  concession  to  British 
subjects  of  the  right  to  inhabit  St.  George's  Bay,  Newfoundland,  and 
to  nsh  there  in  common  with  the  French  citizens,  or  in  other  words, 
relinquishment  of  the  exclusive  right  of  fishery  in  that  Bay,  guaran- 
teed to  France  by  the  Treaty  of  Peace  of  1783,^ " 

A  common  right  is  here  explained;  it  is  a  right  which  is  not  ex- 
clusive, evidently  neither  M.  Le  Bon  nor  Sir  A.  Perrier  supposed 
that  any  consequence  attached  to  such  a  right  as  that  France  could 
regulate  and  limit  on  the  French  treaty  coast  the  use  of  the  fishery  on 
the  part  of  British  subjects.  This  examination  of  the  grammatical 
and  the  colloquial  use  of  the  words  "  in  common  "  at  the  period  of  the 
making  of  this  treaty  of  1818  ought  to  be  determinative  against  the 
contention  of  Great  Britain  that  they  were  intended  to  have  or  can 
properly  have,  a  limiting  effect  on  the  American  fishery  right. 

But  there  is  still  further  and  more  conclusive  evidence  of  the 
meaning  of  the  words  "  in  common  " ;  prevailing  in  the  United  States 
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and  Great  Britain  in  1818,  and  that  is  found  in  the  common  and 
identical  laws  of  the  two  countries.  The  law  of  the  fisheries  at  that 
time,  very  briefly  stated,  was  that  in  navigable  waters  the  fishery 
belonged  to  the  Crown,  to  be  exercised  and  enjoyed  by  all  of  the 
subjects  of  Great  Britain,  in  common,  unless  the  Crown  should  have 
made  a  grant  of  an  exclusive  right  to  some  one  or  more  of  the  subjects 
to  fish  in  those  waters.  With  reference  to  waters  which  were  non- 
tidal,  that  is,  the  rivers  and  the  lakes,  the  land-locked  lakes,  the 
fisheries  belonged  to  the  owners  of  the  soil  upon  the  opposite  banks ; 
and  so  long  as  the  right  was  held  by  the  owners  of  the  soil  it  was  a 
separate  and  exclusive  fishery ;  but  the  owners  might  convey  the  right 
of  fishing  away,  separate  and  apart  from  the  soil,  in  one  of  two  ways. 
They  might  convey  an  exclusive  right  of  fishery,  which  would  ex- 
clude them  from  the  right  to  fish,  although  they  were  the  owners  of 
the  banks  of  the  stream;  or  they  might  convey  a  right  to  fish  in 
common  with  themselves.  So  that,  under  the  law  applicable  to  tidal 
waters  in  which  the  right  of  the  Crown  prevailed,  as  well  as  under 
the  law  applicable  to  non-tidal  waters,  these  words  "  in  common," 
when  used  to  fix  and  designate  the  character  of  a  fishery,  had  come 
to  have  a  certain  and  definite  meaning,  namely,  the  negation  of  ex- 
clusiveness.  It  was  very  natural  therefore  that  the  term  should  have 
been  employed  by  the  negotiators  of  the  treaty  of  1818,  both  sides 
being  equally  familiar  with  the  technical  use  of  the  terms  in  the 
common  and  identical  laws  of  the  two  countries — a  use  which,  upon 
the  principle  of  construction  that  a  term  of  art  must  be  given  the 
meaning  attached  to  it  by  both  parties — a  conclusive  principle  of 
construction — would  give  the  words  the  meaning  contended  for  by 
the  United  States,  namely,  that  they  were  introduced  for  the  sole  and 
specific  purpose,  and  that  they  have  no  other  effect  than  that,  of 
guarding  against  an  implication  that  the  fishery  was  to  be  an  ex- 
clusive fishery.  They  were  employed  for  that  purpose  because  they 
were  so  employed  in  the  laws  of  Great  Britain  and  the  laws  of  the 
United  States,  in  grants  between  individuals. 

Sir  Charles  Fitzpatrick:  Before  you  leave  that  point,  Mr. 
Turner,  do  I  understand  you  to  say  that  if  this  grant  was  made  in  the 
terms  used  in  the  treaty,  eliminating  the  words  "  in  common  with  the 
subjects  of  His  Britannic  Majesty,"  it  would  imply  an  exclusive  grant 
to  the  citizens  of  the  United  States? 

Mr.  Turner:  No,  Sir;  you  do  not.  I  say  on  the  contrary,  under 
the  rule  of  strict  construction,  that  unless  the  right  of  conjoint  use 
by  the  citizens  of  Great  Britain  is  expressly  excluded,  it  will  have  to 
be  presumed.  That  is  one  of  the  consequences  deduced  from  the  rule 
of  strict  construction. 

Sir  Charles  Fitzpatrick:  Then  what  function  do  these  words 
perform  I    I  understood  you  to  say  that  by  the  use  of  these  words  the 
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idea  of  exclusion  was  eliminated.    That  is  what  yon  argue,  is  it 

not? 
438  Mr,  Turner  :  That  by  reason  of  the  use  of  the  words  "  in 

common  " 


Sir  Charles  Fitzpatrick:  Yes. 

Mr.  Turner  :  I  do.  I  say  that  is  the  office  they  were  expected  to 
perform. 

Sir  Charles  Fitzpatrick  :  Therefore  if  they  were  not  there 

Mr.  Turner:  I  do  not  say,  however,  that  the  negotiators  of  the 
treaty  had  the  array  of  learning  that  we  have  here  on  the  subject,  not 
at  all. 

Sir  Charles  Fitzpatrick  :  That  is  quite  clear. 

Mr.  Turner  :  I  say  that  that  was  clearly  the  only  use  they  had  in 
mind.  It  is  quite  possible,  indeed,  that  they  never  heard  of  this  rule 
of  strict  construction  of  servitudes  under  which  it  would  be  held  that 
unless  a  concurrent  use  was  negatived,  it  would  be  presumed.  They 
were  proceeding  on  the  lights  that  they  had  before  them,  in  the  light 
of  the  long  controversy  which  France  had  been  waging  with  Great 
Britain,  in  the  light  of  the  contention  of  France  that  by  a  grant 
which  contained  no  words  of  this  character,  no  reservation  of  a  con- 
current right,  its  subjects  had  secured,  as  against  the  subjects  of  Great 
Britain,  an  exclusive  right  to  fish  on  the  French  treaty  coasts.  That 
was  the  reason  for  the  use  of  the  words,  and  the  object  and  purpose 
which,  I  think,  they  had  in  mind  was  to  prevent  a  similar  contention 
ever  being  made  by  the  United  States.  Quite  possibly  if  they  had 
been  fully  informed  of  the  law  relating  to  servitudes  they  might 
not  have  thought  it  necessary  to  employ  the  words  at  all. 

Sir  Charles  Fitzpatrick:  You  admit,  therefore,  that  if  those 
words  were  not  in  the  grant,  were  not  in  the  treaty,  there  would  be 
no  grant  of  an  exclusive  right? 

Mr.  Turner:  I  should  not  claim,  under  the  law  as  it  is  expounded 
in  this  day,  and  as  it  is  understood  in  this  day,  that  the  treaty  carried 
an  exclusive  grant. 

Sir  Charles  Fitzpatrick:  And  therefore  they  are  useless? 

Mr.  Turner  :  I  should  say  that  there  was  a  right  of  participation 
on  the  part  of  the  subjects  of  Great  Britain  in  this  fishery,  even 
though  these  words  "  in  common  " 

Sir  Charles  Fitzpatrick  :  Therefore  the  words  "  in  common '' 
fulfil  no  function  in  this  treaty? 

Mr.  Turner:  I  do  not  admit  that,  may  it  please  your  honour. 

Sir  Charles  Fitzpatrick  :  Necessarily  you  de  on  your  argument. 

Mr.  Turner:  The  words,  in  my  judgment,  performed  a  very  im- 
portant office  in  the  minds  of  the  negotiators. 

Sir  Charles  Fitzpatrick  :  Oh,  I  see. 
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Mr.  Turner  :  And  when  we  come  to  look  at  the  meaning  attached 
to  the  words,  grammatically  and  colloquially,  and  in  the  laws  of  the 
two  countries,  in  connection  with  the  apparent  necessity  for  their 
use  by  reason  of  the  then  French  contention,  it  will  be  very  easy  to 
see  that  the  negotiators  were  using  them  for  the  purpose  indicated, 
and  for  that  purpose  alone. 

I  read  from  Twiss's  edition  of  Bracton,  a  very  old  and  esteemed 
author  in  Great  Britain,  who  wrote,  I  believe,  in  the  time  of  the 
black  letter  French,  as  to  the  learning  in  that  day  on  this  subject  of 
fisheries.  The  book  was  originally  written  in  Latin.  At  p.  375 
Bracton  says : — 

"  Likewise  a  fishery  in  his  own  ground  may  be  said  to  be  the  free- 
hold of  a  person  either  by  himself  or  in  common,  as  if  a  person  pos- 
sesses the  land  on  both  sides  of  a  river  close  to  its  banks,  it  will  be 
allowable  for  him  to  fish  over  the  whole  as  in  his  free  tenement  with- 
out impediment  from  any  one,  and  if  anybody  impedes  him,  he  causes 
him  a  disseysine,  nor  is  he  entitled  to  do  this  in  his  own  property 
upon  some  claim  of  an  easement,  as  no  property  will  be  subject  to  an 
easement  to  the  proprietor.  Likewise,  if  he  possesses  the  lands  only 
on  one  side  close  to  the  edge,  his  tenement  will  extend  to  the  mid- 
channel  of  the  water,  and  it  will  be  his  fishery,  and  he  will  have  the 
right  of  fishing  without  any  other  person,  unless  perchance  it  should 
happen  that  he  imposes  an  easement  on  his  own  land,  that  a  person 
may  fish  with  him,  and  so  in  common,  or  that  another  may  fish  by 
himself  over  the  entirety,  and  that  a  person  should  impose  upon  him- 
self the  servitude,  that  he  should  not  be  able." 

Now,  I  call  the  attention  of  the  Tribunal  to  Coke  upon  Lyttleton. 

Sir  Edward  Coke  was  one  of  the  distinguished  early  English 
434      judges.    This  edition  from  which  I  read  is  with  notes  by  Har- 

grave,  whose  notes  have  become  almost  as  valuable  as  the 
original  text  of  Coke  himself.  I  read  from  pp.  268  and  269,  and  the 
words  of  the  author  are  of  extreme  importance  with  respect  to  the 
meaning  to  be  attached  to  the  term  "  in  common  "  because  he  makes 
a  statement  concerning  that  term  which,  I  think,  will  be  borne  out 
by  everything  else  we  find  in  the  reports  and  the  commentaries, 
either  in  the  United  States  or  Great  Britain,  referring  to  the  subject 
of  the  fisheries : — 

"  If  a  man  claim  by  prescription  any  manner  of  common  in  another 
man's  land,  and  that  tne  owner  of  the  land  shall  be  excluded  to  have 
pasture,  estovers,  or  the  like,  this  is  a  prescription  or  custom  against 
the  law,  to  exclude  the  owner  of  the  soil ;  for  it  is  against  the  nature 
of  this  word,  common,  and  it  was  implied  in  the  first  grant,  that  the 
owner  of  the  soil  should  take  his  reasonable  profit  there,  as  it  hath 
been  adjudged." 

In  other  words,  it  was  used  in  the  first  grant  to  indicate  that  the 
grant  was  not  exclusive,  but  that  the  owner  should  have  the  right  to 
take  his  reasonable  profit  in  the  soiL 
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"  But  a  man  may  prescribe  or  allege  a  custom  to  have  and  enjoy 
solum  vesturam  terrae^  from  such  a  day  till  such  a  day,  and  hereby 
the  owner  of  the  soil  shall  be  excluded  to  pasture  or  feed  there;  and 
so  he  may  prescribe  to  have  separalem  pasturam^  and  exclude  the 
owner  of  the  soil  from  feeding  there  nota  diversitatem.  So  a  man 
may  prescribe  to  have  separalem  piscariam  in  such  a  water,  and  the 
owner  of  the  soil  shall  not  fish  there;  but  if  he  claim  to  have  cam- 
muniam  piscariae^  or  liheram  piscariam^  the  owner  of  the  soil  shall 
fish  there." 

I  next  read  to  the  Tribunal  from  Blackstone's  Commentaries,  and 
all  of  the  passages  which  I  shall  read  throw  light  on  the  subject  of  a 
common  fishery.  This  is  Tucker's  edition  of  Blackstone,  a  very  old 
edition,  but  the  best  that  we  have  here.  The  text  has  not  been 
changed  in  any  way  and  it  is  from  the  text  that  I  ^all  read : — 

"A  free  -fishery^  or  exclusive  riffht  of  fishing  in  a  public  river,  is 
also  a  royal  franchise ;  and  is  considered  as  such  in  all  countries  where 
the  foedal  polity  has  prevailed :  though  the  making  such  grants,  and 
by  that  means  appropriating  what  seems  to  be  unnatural  to  restrain, 
the  use  of  running  water,  was  prohibited  for  the  future  by  king 
John's  ffreat  charter ;  and  the  rivers  that  were  fenced  in  his  time  were 
directed  to  be  laid  open,  as  well  as  the  forests  to  be  disafforested. 
This  opening  was  extended  by  the  second  and  third  charters  of  Henry 
III,  to  those  also  that  were  fenced  under  Richard  I;  so  that  a  fran- 
chise of  free  fishery  ought  now  to  be  at  least  as  old  as  the  reign  of 
Henry  II.  This  differs  from  a  several  fishery ;  because  he  that  has  a 
several  fishery  must  also  be  (or  at  least  derive  his  right  from)  the 
owner  of  the  soil,  which  in  a  free  fishery  is  not  requisite.  It  differs 
also  from  a  common  of  piscary  before-mentioned,  in  that  the  free 
fishery  is  an  exclusive  right,  the  common  of  piscary  is  not  so ; " 

I  next  read  to  the  Tribunal  from  Kent's  Commentaries,  first  pub- 
lished in  1826.  The  work  was  written  at  a  period  sufficiently  near 
the  year  1818  to  warrant  the  statement  that  the  learned  author  was 
considering  the  law  in  the  application  that  would  have  been  given 
to  it  at  the  very  moment  this  treaty  of  1818  was  entered  into.  I  refer 
the  Tribunal  to  vol.  iii  of  Kent's  Commentaries,  p.  329 : — 

"(?/  com/rrton  of  piscary. 

*  This  is  said  to  be  a  liberty,  or  right  of  fishery  in  the  water  cover- 
ing the  soil  of  another  person,  or  in  a  river  running  through  another 
man's  land.  A  commion  of  ftshery  is  not  an  exclusive  right,  but  one 
enjoyed  in  common  with  certain  other  persons;  and  Lord  Holt  said 
it  was  to  be  resembled  to  the  case  of  other  common.  The  books  speak 
likewise  of  a  free  fishery^  as  being  a  franchise  in  the  hands  of  a  sub- 
ject, existing  by  grant  or  prescription,  distinct  from  an  ownership 
on  the  soil.  It  is  an  exclusive  rignt,  and  applies  to  a  public  naviga- 
ble river,  without  any  right  in  the  soil.  There  is,  also,  a  several 
■fishery^  which  is  a  private  exclusive  right  of  fishery  in  a  navigable 
river  or  arm  of  the  sea,  accompanied  with  the  ownership  of  the  soil. 
It  is  a  grant  along  with  the  soil,  though  the  soil  may  be  granted  with- 
out this  sevend  fishery;  and  it  has  likewise  been  strongly  assorted 
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and  maintained,  that  a  several  fishery  may  exist  without  the  owner- 
ship of  the  soil. 

"But  these  distinctions  between  common  of  piscary,  free  fishery, 
and  several  fishery,  seem  to  be  quite  unsettled  in  the  Dooks ;  and  the 
authorities  referred  to  by  Mr.  Hargrave  throw  embarrassment  in  the 
way  of  the  attempt  to  mark,  with  precision,  the  line  of  discrimination 
between  these  several  rights  of  fishery.  In  a  late  case,  the  judges  took 
a  distinction  between  a  common  fishery,  (Commune  piscarium,) 
which  may  mean  for  all  mankind,  as  in  the  sea,  and  a  common  of  fish- 
ery, (cammuniam  jmcarics^)  which  is  a  right,  in  common  with  cer- 
tain other  persons,  in  a  particular  stream ;  ana  the  text  writers  were 
deemed  to  have  spoken  inaccurately  when  they  confounded  the  dis- 
tinction. The  more  easy  and  intelligible  arrangement  of  the  subject 
would  seem  to  be,  to  divide  the  ri^ht  of  fishing  into  a  ri^ht  ccxnmon 
to  all,  and  a  right  exclusively  in  one  or  a  few  individuals." 

435  That  is  the  distinction  that  runs  all  through  the  learning  on 

the  subject.     Chancellor  Kent  concludes  his  discussion  thus, 
at  pp.  336  and  337  :— 

"  The  conclusion  on  this  subject  is,  that  a  right  of  fishery  in  navigable 
or  tide  waters,  below  high  water  mark,  is  a  common  right ;  and  if  one  or 
more  individuals  set  up  an  exclusive  right  to  a  free  or  several  fii^ery, 
it  must  be  clearly  shown  by  prescription  or  positive  grant.  In  rivers 
and  streams  not  navigable  as  tide  waters,  the  owners  of  the  soil  over 
which  they  flow  have,  at  common  law,  (and  which  common  law  has 
been  generally  recognized  in  these  United  States)  the  exclusive  right 
of  fishing  each  on  his  own  side,  imless  some  other  person  can  show 
a  grant  or  prescription  for  a  common  of  piscary,  in  derogation  of 
the  right  naturally  attached  to  the  ownership  of  the  soil." 

In  all  of  the  authorities  the  distinction  maintained  throughout  is 
between  fisheries  that  were  exclusive  and  fisheries  not  exclusive, 
called  common  fisheries  or  fisheries  in  common. 

I  next  refer  the  Tribunal  to  the  work  of  Moore  and  Moore,  "  The 
History  and  Law  of  Fisheries,"  a  modem  work,  which  lays  down 
that  distinction  very  tersely  and  clearly.  "  The  History  and  Law  of 
Fisheries  "  by  Stuart  A.  and  Hubert  Stuart  Moore,  barristers  resi- 
dent in  the  Temple,  published  in  England  in  1903.  I  commence 
reading  from  p.  34: — 

"  Woolrych,  Law  of  Waters,  p.  110,  divides  fisheries  into  four 
classes  over  and  above  the  common  or  public  fishery  in  the  sea,  viz. : — 

"  1.  Several  fishery. 

"  2.  Free  fishery. 

"  3.  Common  of  fishery. 

"  4.  Fishery  in  gross. 

"  The  last  named,  fishery  in  gross,  he  says,  may  be  more  properly 
referred  to  several  nshery  or  common  of  fishery ;  tor,  if  it  be  granted 
to  a  person  exclusively  of  others,  what  is  it  but  a  several  fishery,  and 
if  in  common  with  other  indiviauals,  how  does  it  differ  from  a  com- 
mon in  gross?  Therefore  there  remain  only  the  '  several,' '  free,'  and 
*  common  of  fishery.'  Now  it  would  appear  that  *  several '  and  '  free ' 
are  all  one,  so  that  this  classification  is  reduced  to  two  classes,  which 
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comprehend  all  the  others,  viz. — (1)  Exclusive  fisheries;  (2)  Fish- 
eries not  exclusive,  usually  called  commons  of  fishery." 

Then  the  authors  enter  on  a  description  of  the  several  classes  of 
exclusive  fisheries,  and  then  describes  a  common  of  fishery: — 

"Fisheries  not  exclusive,  or  commons  of  fishery,  are  of  two 
kinds,  viz.,  'common  fishery'  or  common  of  fishery.  'Common  fish- 
ery '  is  the  right  of  the  public  to  fish  in  tidal  waters  not  appropriated 
as  exclusive  fisheries.  'Common  of  fishery '  is — (a)  where  the  owners 
of  the  exclusive  right  in  two  halves  of  a  river  fish  in  common  between 
themselves  over  the  whole  river,  each  being  owners  of  the  soil  of  the 
river  to  the  mid-stream ;  or  (b)  where  a  right  to  fish  in  the  water  has 
been  granted  bj  the  owner  of  the  exclusive  fishery  to  one  or  more  per- 
sons who  fish  in  common  with  him,  either  all  over  the  extent  of  the 
water,  or  over  particular  parts  of  it." 

The  only  other  authority  to  which  I  shall  refer  the  Tribunal  is  the 
case  of  Malcomson  v.  O'Dea,  decided  by  the  House  of  Lords,  and 
found  in  vol.  x  of  the  reports  of  House  of  Lords  Cases.  The  case 
commences  at  p.  591  of  that  report,  but  I  shall  read  from  p.  618. 

The  President  :  Page  40  of  the  American  Argument. 

Mr.  Turner  :  It  is  referred  to  there. 

The  President:  Yes. 

Mr.  Turner:  Yes,  Sir.  I  read  from  this  case  for  the  very  clear 
manner  in  which  it  draws  the  distinction  between  an  exclusive  fishery 
and  a  common  fishery:- 

"  Some  discussion  took  place  during  the  argument  as  to  the  proper 
name  of  such  a  fishery,  whether  it  ought  not  to  have  been  called  in 
the  pleadings  (following  Blackstone)  a  ^  free '  instead  of  a  ^  several ' 
fishery.  This  is  more  of  the  confusion  which  the  ambiguous  use  of 
the  word  '  free '  has  occasioned  from  a  period  as  early  as  that  of  the 
Year  Book  of  P.  7  H.  7,  13,  pi.  3,  down  to  the  case  of  Holford  v, 
Bailey,  where  it  was  clearly  shown  that  the  only  substantial  distinc- 
tion is  between  an  exclusive  right  of  fishery  usually  called  '  several,' 
sometimes  *free'  (used  as  in  Iree  warren),  and  a  right  in  common 
with  others,  usually  called  'common  of  fishery,'  sometimes  *free' 
(use  as  in  free  port).  The  fishery  in  this  case  is  sufficiently  described 
as  a  '  several '  fishery." 

Now,  I  respectfully  submit  to  the  Tribunal,  after  this  examination 
of  the  commentators  and  the  decisions  of  the  courts  of  Eng- 
436  land,  and  of  the  commentators  of  the  United  States,  that  in 
connection  with  the  grant  of  a  fishery,  the  words  "  in  com- 
mon "  have  one  and  only  one  meaning,  and  that  is  that  they  imply  a 
negation  of  exclusiveness;  and  I  submit  further  that  the  negotiators 
of  the  treaty  of  1818,  all  of  them  being  familiar  with  the  common 
law  of  England,  the  basic  law  of  the  two  countries,  used  the  words 
because  they  understood  the  sense  in  which  they  were  used  in  grants 
of  fishery  rights,  by  that  law;  and  that  they  were  doing  what  the 
writers  on  construction  tell  us  they  must  be  presumed  to  have  done, 
namely,  employing  language  suitable  to  the  particular  subject  matter 
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with  which  they  were  dealing.  They  were  dealing  with  a  fishery, 
with  the  grant  of  a  fishery,  and  they  found  in  the  laws  of  the  two 
countries  a  meaning  attached  to  these  particular  words,  that  meaning 
being  that  the  fishery  was  to  be  a  common  and  not  an  exclusive  fish- 
ery, and  they  had  been  warned  by  the  troubles  which  Great  Britain 
had  had  with  France  for  a  great  many  years  of  the  necessity  of  in- 
cluding in  that  general  grant  of  a  fishery  right  some  words  of  nega- 
tion. They  naturally  resorted  to  the  common  and  identical  laws  of 
the  two  countries  and  selected  therefrom  the  fit  and  appropriate 
words  for  the  accomplishment  of  that  end — so  naturally,  that  the 
writers  tell  us  they  must  be  presumed  to  have  done  so. 

Now,  Sirs,  we  have  shown,  I  think,  that  the  construction  which 
Great  Britain  attempts  to  put  upon  these  words  has  no  foundation  in 
the  grammatical  use  of  the  words.  We  have  shown  that  it  has  no 
foundation  in  the  colloquial  use  of  the  words,  as  we  have  been  enabled 
to  collect  that  use  from  the  appendices  in  the  present  Case.  We  have 
shown  that  it  has  no  foundation  in  the  common  and  identical  laws 
of  the  two  nations.  We  have  shown  also  that  there  is  no  implied 
reservation  of  sovereignty  in  a  nation  making  such  a  grant  as  that  of 
1818,  and  that  it  can  limit  such  a  grant  only  when  it  has  reserved 
power  to  do  so.  We  have  also  shown,  I  think,  that  there  is  nothing  in 
the  balancing  of  conveniences,  which  formed  so  large  a  part  of  the 
argument  of  learned  counsel  in  the  opening  of  this  Case  on  the  part 
of  Great  Britain.  The  litigants  here  are  two  great  nations,  they  are 
two  sensible  nations,  they  understand  the  value  of  rights  possessed 
by  them,  and  the  idea  that  they  would  not  agree,  or  that  there  would 
be  any  inconvenience  occasioned  by  saying  to  them  with  regard  to 
this  fishery  in  which  both  have  an  equal  interest :  "  Tou  must  get 
together  and  agree  on  regulations  for  the  conduct  of  the  fishery," 
is  absolutely  preposterous.  Neither  nation  has  ever  shown  itself  re- 
gardless of  its  own  interest  or  regardless  of  the  rights  of  other  nations 
with  which  it  has  had  any  occasion  to  deal.  So  that  if  the  power  can- 
not be  predicated  on  the  use  of  the  words  "  in  common,"  in  the  treaty, 
then  there  is  nothing  in  this  Case  upon  which  Great  Britain  can 
predicate  the  power  to  make  limiting  regulations  of  this  fishery 
without  the  consent  of  the  United  States. 

I  have  read  to  the  Court  everything  that  Great  Britain  has  ever 
said  about  the  words  "  in  common  "  from  the  time  the  question  first 
came  up  until  the  present  time,  and  if  that  can  be  said  to  be  an  argu- 
ment, I  respectfully  submit  that  it  proceeds  on  an  entirely  erroneous 
theory  as  to  the  meaning  of  the  words.  That  argument  treats  the 
words  as  a  limitation  of  the  fishery  right,  when  in  fact  they  were 
nothing  but  a  reservation  of  a  concurrent  right.  As  stated  by  Sir 
Edward  Coke,  the  words  were  inserted  in  the  first  grant  for  the  pur- 
pose of  evidencing  the  right  of  the  owner  of  the  soil  to  take  his 
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reasonable  profit  therein.  The  words  mean  equality,  but  they  carry 
no  implication  that  one  owner  of  the  common  right  may  regulate  it 
any  more  than  the  other.  That  is  the  grammatical  meaning,  the 
colloquial  meaning,  and  the  meaning  in  the  common  and  identical 
laws  of  the  two  countries.  The  words  then  carry  no  implication  of 
power  in  the  grantor  to  limit  the  right,  but  are  in  the  nature  simply  of 
a  reservation  of  an  equal  and  concurrent  right.  It  would  be  a  novel 
idea  in  the  laws  of  the  two  countries  that  a  right  in  common  granted 
by  one  person  to  another,  carried  with  it  any  implication  of  power  in 
the  grantor  to  regulate  the  mode,  manner,  or  the  time  of  the  exercise 
of  the  right.  No  such  idea  has  ever  been  suggested  or  intimated  in 
any  decision  of  any  Court,  or  in  the  work  of  any  commentator,  in 
either  of  the  two  co\intries,  from  the  very  foundation  of  the  law  down 
to  the  present  time.  With  all  due  respect  I  venture  to  suggest  that 
the  idea  is  an  absurdity.  If  a  right  granted  by  one  person  is  to  be 
exercised  at  the  discretion  of  another  person,  as  a  right  in  common 
would  be  if  these  words  "  in  common  "  are  to  be  given  the  meaning 
contended  for  by  Great  Britain,  it  would  be  no  right  at  all.  It  would 
be  an  airy-fairy  thing,  as  light  as  a  feather,  subject  to  be  blown  about 
by  every  breadth  of  caprice  or  self-interest  emitted  from  the  mouth  of 
the  grantor.  The  words,  I  insist,  have  no  such  absurd  meaning. 
They  mean  equality,  but  there  would  be  no  equality  if  one  of  the 
owners  of  a  common  right  might  prescribe  to  the  other  the  use  to  be 

made  of  the  right  by  the  use  of  it  which  he  permitted  to  him- 
437      self.    There  are  some  things  that  are  so  plain  and  demonstrable 

on  their  face  that  argument,  instead  of  making  them  plainer, 
only  tends  to  obscure  them;  and  I  respectfully  suggest  that  the  in- 
validity of  this  contention  of  Great  Britain  is  one  of  them.  It  is 
only  necessary  to  recur  to  the  treaty  of  1818  and  to  look  at  the  plain 
purpose  and  intention  of  that  treaty  to  demonstrate  the  invalidity  of 
that  contention.  What  was  it  that  Great  Britain  intended  to  grant 
to  the  United  States  and  that  the  United  States  intended  to  accept  by 
the  treaty  of  1818?  Was  it  substance,  or  was  it  shadow?  Was  it 
right,  or  was  it  the  mere  shadow  of  right  ?  Was  it  a  fishery  of  some 
certain  and  defined  extent,  or  was  it  an  uncertain  and  intangible 
fishery,  one  thing  to-day,  another  thing  to-morrow,  another  thing 
next  week,  and  never  the  same  thing  very  long?  Unless  this  Tribunal 
can  take  this  treaty  up,  and,  looking  between  its  four  corners,  find  in 
the  treaty  an  intention  on  the  part  of  the  United  States  to  take  a 
right  so  uncertain  and  indefinite,  a  right  absolutely  devoid  of  all 
certainty,  except  the  certainty  that  it  would  be  a  constantly  diminish- 
ing right  as  caprice,  or  self-interest,  or  the  desire  to  coerce,  might 
induce  its  diminution,  then  I  say  it  is  impossible  to  give  any  such 
meaning  to  the  words  "  in  common  "  as  that  contended  for  by  the 
Government  of  Great  Britain  here. 
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This  is  not  the  first  time  that  this  question  has  been  up  for  discus- 
sion. As  the  Tribunal  knows,  it  was  up  for  discussion  between  Lord 
Salisbury  and  Mr.  Evarts  in  1878,  and  the  Tribunal  knows  what  the 
contention  of  Great  Britain  predicated  upon  the  use  of  the  words 
"  in  common  "  then  was.  It  was  not  a  contention  of  right  to  subject 
the  American  fishery  to  any  laws  which  Great  Britain  or  her  colonies 
might  see  fit  to  impose.  No  right  of  that  character  was  claimed. 
Lord  Salisbury,  the  greatest  statesman,  probably,  of  modem  times,  in 
England  at  least,  could  see  no  right  of  that  character.  He  claimed 
no  right  of  that  character.  His  claim  was  that  the  words  implied 
subjection  to  the  then  existing  laws.  That  modest  contention  of 
Great  Britain,  however,  did  not  meet  with  the  acceptance  of  Mr.  Sec- 
retary Evarts,  who  was  then  at  the  head  of  the  Department  of  State 
of  the  United  States,  and  when  that  contention  was  brought  to  his 
notice  he  reduced  it,  modest  as  it  was,  metaphorically  speaking,  to 
kindling  wood,  and  it  went  up  in  smoke,  into  the  nothingness  from 
which  it  was  evoked,  when  touched  by  the  spark  of  his  great  mind.  I 
want  to  read  to  the  Tribunal  what  Secretary  Evarts  said  on  that  sub- 
ject, to  reinforce  by  his  strong  words  the  very  weak  words  with  which 
I  have  attempted  to  impress  upon  this  Tribunal  the  views  of  the 
United  States. 

Mr.  Evarts  discussed  the  claim  of  Great  Britain  with  clearness 
and  force,  and  it  was  a  discussion.  It  was  no  begging  of  the  ques- 
tion. It  was  a  discussion.  I  read  from  p.  284  of  the  British  Case 
Appendix;  and  I  hope  the  Tribunal  will  follow  me  in  this  reading, 
because  Mr.  Evarts  puts  the  American  argument  on  what  I  conceiva 
to  be  absolutely  impregnable  ground.  I  begin  at  the  fourth  para- 
graph from  the  top  of  that  page: — 

"  There  are  but  two  grounds  upon  which  the  subordination  of  the 
United  States '  freedom  of  the  inshore  fisheries  to  Imperial  or  pro- 
vincial legislation,  curtailing  or  burdening  that  freedom  ever  has 
been,  or  in  the  nature  of  the  case  can  be,  placed. 

"  The  first  is  that  of  reserved  general  sovereignty  within  the  three- 
mile  limit,  under  cover  of  which  it  is  pretended  there  lurked  in  the 
concession  of  the  freedom  of  this  fishery  to  the  United  States  in  com- 
mon with  Great  Britain,  the  power  of  one  party  in  the  privilege  of 
this  common  fishery  to  regulate  the  enjoj'ment  of  it  by  the  other.  The 
statement  of  this  proposition  confutes  it.  The  United  States  would 
have  acquired  nothing  of  right  if  the  concession  was  constantly  sub- 
ject to  the  will  of  Great  Britain  for  its  evercise  and  enjoyment.  Ac- 
cordingly Lord  Salisbury  disclaims  this  pretension  as  ever  having 
been  held  by  the  British  Government  as  a  reserved  power,  capable  of 
exercise  by  any  regulations  subsequent  to  the  date  of  the  Treaty  of 
Washington.  But,  manifestly,  antecedent  regulations,  as  having 
force  subsequent  to  the  Treaty,  cannot  be  sustained  upon  the  ground 
of  sovereignty  over  the  Treaty  concession  by  any  better  reason  than 
new  legislation  of  that  quality  and  effect.  If  the  Treaty  predomi- 
nates over  subsequent  provincial  legislation,  encroaching  upon  the 
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Treaty  concession  by  stronger  reason,  it  supplants  previous  provincial 
legislation  subversive  or  restrictive,  of  the  Treaty  concession.  If  such 
previous  legislation  persists  after  the  Treaty  comes  into  operation, 
it  must  be  because  the  Treaty,  in  terms  or  by  just  interpretation, 
accepts  this  previous  legislation  as  a  part  of  itself.  But  this  is  the 
predominance  of  the  Treaty  and  not  of  the  legislation,  which  thence- 
forth owes  its  vigour  to  the  stipulations  of  the  Treaty  by  which  the 
United  States  adopts  and  confirms  the  provincial  legislation  in  force 
at  its  date.  This  is,  in  substance,  the  British  contention,  and,  in  the 
failure  of  the  doctrine  of  reserved  soverei^ty,  is  the  only  alternative 
basis  of  the  present  proposition  of  the  British  Government. 

"The  subject  thus  brought  into  dispute  at  this  late  date  in  the 
progress  of  the  fishery  negotiations  between  the  two  countries  is 
simply  what  the  fishery  in  provincial  waters,  which  the  British 
Government  had  at  its  disposal,  and  which  we  acquired  at  its  hands 
as  a  matter  of  property  and  beneficial  enjoyment,  really  was.    , 

"  That  the  British  proprietorship  in,  and  dominion  over,  this 
438  inshore  fishery  was  perfect,  absolute,  and  without  incumbrance 
or  limitations,  and  that  this  was  the  subject  concerning  which 
the  negotiations  were  occupied,  and  by  and  to  which  the  Treaty 
equivalents  were  to  be  measured  and  applied,  was  certainly  never 
doubted  by  the  negotiators  of  this  Treaty  on  the  part  of  the  United 
States  or  of  Great  Britain.  Whatever  this  fishery  was  in  its  natural 
extent  and  value,  in  its  geographical  area  and  its  multitude  and 
variety  of  fish-products,  that  was  the  subject  of  which  Great  Britain 
possessed  the  jys  diaponendl  and  that  the  subject  of  which  the  United 
States  proposed  to  acquire  an  undivided  share." 

Sir  Charles  Fitzpatrick  :  That  does  not  agree  with  the  partition 
theory,  does  it? 

Mr.  Turner  :  I  will  state  to  the  honourable  Arbitrator  that  I  am 
not  concerned  at  this  moment  about  reconciling  this  very  strong  ar- 
gument with  any  and  every  old  theory  heretofore  held  and  enter- 
tained. 

"  The  proportion  of  this  fishery  which  Great  Britain  was  to  part 
with,  and  the  United  States  was  to  appropriate,  does  not  affect  the 
question  of  what  the  entire  property  was  and  was  understood  to  be. 
Whatever  the  United  States  would  have  acquired  had  Great  Britain 
parted  with  the  whole  fishery,  the  subject  partitioned  between  them 
was  this  entirety,  no  matter  what  the  shares  in  which  it  was  to  be 
enjoyed  might  be.  It  is  equally  clear  that  the  negotiators  on  both 
sides  assumed  that  Great  Britain  was  dealing  with  this  subject  as 
sole  owner,  and  that  it  had  impaired  neither  its  title  nor  its  posses- 
sion by  any  previous  grant  or  incumbrance.  Whatever  ri^ht  and 
enjoyment,  then,  by  proprietorship  and  dominion  Great  Britain  in 
its  political  sovereignty  could  impart  to  '  the  subjects  of  Her  Britan- 
nic Majesty,'  that  right  and  enjoyment  Great  Britain  could  impart 
'to  the  inhabitants  of  the  United  States.' 

"This  being  the  subject  of  the  grant  and  this  the  title  and  pos- 
session of  the  grantor,  what  is  the  Treaty  description  of  the  estate, 
right,  and  privilege  granted  to  the  United  States  for  the  enjoyment 
or  its  citizens?  The  text  of  the  Fishery  Articles  of  the  Treaty  of 
Washington  shows  that  there  was  no  limitation  whatever  upon  the 
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grant,  except  that  the  estate,  right,  and  privik^  granted  were  to 
endure  but  for  a  term  of  years,  and  were  to  be  enjoyed  by  the  United 
States,  not  exclusively,  but  in  common  with  Great  Britam.  There 
wasL  to  be  sure,  a  restriction  imposed  upon  both  countries  which  ex- 
ducted  both  equally  from  extending  the  enjoyment  of  either^s  share 
of  the  common  fishery  beyond  the  ^  inhabitants  of  the  United  States ' 
on  the  one  side,  and  '  Her  Britannic  Majesty's  subjects '  on  the  other, 
thus  disabling  either  Grovemment  from  impairing  the  share  of  the 
other  by  introducing  foreign  fishermen  into  the  common  fishery. 
But  this  feature  in  the  grant  has  no  significance  in  the  measure  of  the 
concession  as  now  disputed  by  Great  Britain  and  contended  for  by 
the  United  States. 

"  The  British  contention  imputes  to  the  phrase  of  the  Treaty,  *  in 
common  with  the  subjects  of  Her  Britannic  Majesty,'  not  only  its 
manifest  effect  of  excluding  any  possible  conclusion  that  the  privilege 
conceded  to  the  United  States  was  exclusive,  but  the  further  effect  of 
measuring  the  subject  of  the  grant,  that  is  the  fishery  itself,  as  it  was 
then,  at  the  very  date  of  the  Treaty,  regulated  by  the  various  laws  of 
the  maritime  provinces. 

"  For  this  interpolation  there  seems  no  justification  either  in  reason 
or  in  the  history  of  the  negotiation.  There  is  not  the  least  evidence 
that  it  was  present  to  the  mind  of  either  of  the  High  Contracting 
Parties  to  the  Treaty  that  the  subject  of  the  fishery  to  be  partitioned 
between  them  was  any  less  than  such  as  it  was  in  its  natural  dimen- 
sions and  quality,  and  such  as  it  was,  as  a  subject  of  human  control, 
at  the  unlunited  disposal  of  British  sovereignty.  What  these  pro- 
vincial laws  were  no  one  inquired  and  no  one  disclosed.  That  the 
fishery  our  sea-going  fisheimen  were  to  share  in  was  a  fishery  regu- 
lated by  and  for  the  local  population,  fishing  from  the  shore,  no  one 
conceived.  That  the  title  ox  Great  Britain  should  be  examined,  a 
warranty  against  adverse  title  and  possession  or  against  incumbrances 
exacted,  would  have  seemed  both  foolish  and  offensive  to  the  High 
Joint  Commission  which  negotiated  this  Treaty.  To  the  apprehen- 
sion of  all,  the  map  and  the  statistics  of  the  catch  showed  what  the 
fishery  was  in  extent  and  value,  and  the  dominion  of  Great  Britain 
over  the  subject  measured  the  security  of  the  right  which  we  were  to 
acquire. 

"  The  proposition  of  Lord  Salisbury  reduces  the  grant  of  the  fishery 
from  the  dimensions  of  the  fishery  as  Great  Britain  had  power  to 
convey  it,  and  by  its  more  natural  description  would  convey  it,  to  the 
fishery  as  it  had  been  trimmed  and  curtailed  by  local  legislation  and 
was  to  be  regulated  by  local  administration.  He  reduces  our  enjoy- 
ment from  a  freedom  of  the  fishery  such  as  the  plenary  political  power 
of  Great  Britain  could  impart  to  its  subjects,  and  could  share  with 
the  United  States  to  be  enjoyed  by  their  inhabitants,  to  the  use  of  the 
fishing  methods  and  seasons  of  the  provincial  coast  population  as 
their  faculties  and  occasions  had  arranged  them.  And  this  interpre- 
tation of  the  subject  of  the  grant  by  which  one  party  parted  with, 
and  the  other  acquired,  nothing  of  value,  turns  upon  the  phrase  of  the 
Treaty  which  defines  the  estate  conveyed  as  not  exclusive,  but  to  be 
held  in  common." 

I  pass  on  now  and  say  that  not  only  are  the  words  not  susceptible 
of  the  meaning  which  Great  Britain  puts  upon  them,  but  that  when 
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we  come  *to  look  into  the  treaty  and  construe  it  by  the  evidences  sur- 
rounding its  making  and  which  it  furnishes  to  us  within  itself,  we 
see  that  the  negotiators  did  not  mean,  by  the  term  that  they  employed, 
to  effectuate  that  which  it  is  now  said  the  words  necessarily  effectuate. 
Now,  what  is  the  proposition  ?  Let  us  reduce  it  down  to  its 
439  constituent  elements.  The  proposition  is  that,  by  virtue  of  the 
use  of  the  words  "  in  common,"  the  United  States  took  a  right 
which  was  impliedly  limited  in  enjoyment  to  such  enjoyment  as 
Great  Britain  chose  to  allow  to  her  own  subjects. 

If  that  be  true,  then  the  fishermen  of  the  United  States  are  subject 
to  any  limitations  which  Great  Britain  may  put  upon  her  own  fisher- 
men. They  need  not  be  limitations  in  the  interest  of  the  fishiery. 
They  need  not  be  limitations  of  that  character  at  all.  Great  Britain 
may  put  limitations  upon  this  fishery  intended  to  subserve  every  ob- 
ject within  the  range  of  legislation,  and  her  own  subjects  are  bound 
to  observe  the  limitations.  According  to  the  argument  the  words 
"  in  common  "  imply  that  the  fishermen  of  the  United  States  are  to 
be  subject  to  the  same  limitations.  So  that  the  Tribunal  can  see  that 
the  limitation  which  is  implied  from  these  words,  if  there  be,  indeed, 
such  an  implication  as  Great  Britain  claims,  is  one  which  would 
carry  beyond  regulations  made  for  the  preservation  of  the  fisheries, 
which  would  carry  to  limitations  made  for  any  purpose  that  Great 
Britain  might  think  justified  an  interference  with  the  fisheries,  pro- 
vided the  limitations  were  effective  against  her  own  fishermen.  If 
any  such  meaning  can  be  attributed  to  the  words,  the  fishermen  of 
the  United  States  are  not  only  subject  to  laws  and  regulations  made 
for  the  preservation  of  the  fisheries  and  for  the  fair  enjoyment  of 
the  fisheries,  but  to  any  laws  and  regulations  which  Great  Britain, 
for  any  cause  or  for  any  purpose,  may  see  fit  to  impose  on  her  own 
subjects  in  the  matter  of  the  enjoyment  of  the  fisheries.  It  is  well 
known  that  the  people  of  Newfoundland  are  the  competitors  of  the 
people  of  the  United  States  in  these  fisheries.  The  right  of  the 
United  States  is  to  a  limited  extent  only  of  the  coasts.  The  right  of 
Newfoundland,  of  course,  extends  aroimd  the  entire  coasts.  It  is 
possible  that  from  some  conception  of  the  necessities  of  these  fish- 
eries, a  conception  entirely  bad,  in  which  there  would  be  no  good 
reason  for  the  legislation  at  all ;  it  is  not  beyond  the  bounds  of  possi- 
bility that  upon  some  mistaken  conception  of  the  kind.  Great  Britain 
or  Newfoundland  might  choose  to  impose  a  close  season  on  the  fish- 
eries on  the  American  coast  for  ten  years,  leaving  the  balance  of  the 
coasts  open  to  British  fishermen.  Now,  Sirs,  if  Great  Britain  may 
impose  a  limitation  in  point  of  ^ime  for  six  months  or  for  one  day, 
she  may  close  these  fisheries  to  her  fishermen  for  ten  years ;  and  upon 
this  theory  of  an  implied  limitation  on  the  fishermen  of  the  United 
States,  upon  this  theory  that  the  words  "in  conmion"  imply  that 
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American  fishermen  are  to  enjoy  such  rights  only  as  Great  Britain 
shall  choose  to  permit  to  her  own  subjects,  the  right  of  the  United 
States  may  be  absolutely  destroyed.  The  possibility  of  such  a  result 
flowing  from  the  use  of  the  words  "  in  common  "  shows  that  it  could 
not  have  been  in  the  minds  of  the  negotiators  that  the  words  should 
have  the  broad  meaning  claimed  for  them ;  but  that,  on  the  contrary, 
their  use  in  their  accepted  conventional  sense,  founded  on  the  obvious 
necessity  whi(!h  was  then  presenting  itself  to  the  minds  of  the  negoti- 
ators on  the  part  of  Great  Britain  that  that  nation  should  discontinue 
the  grant  of  fishery  rights  in  her  waters  in  terms  susceptible  of  mis- 
construction, was  necessarily  the  only  use  intended.  They  were  in- 
tended to  avoid  giving  to  another  nation  the  same  opportunity  to 
question  the  British  right  to  a  concurrent  fishery  that  had  been  given 
to  France  by  the  several  treaties  dating  from  that  of  Utrecht  in  1713. 

Now,  to  take  another  step.  The  facts  as  shown  in  the  protocols 
of  the  negotiations,  disclose  very  clearly,  in  the  opinior  of  the  United 
States,  the  object  and  purpose  which  the  negotiators  had  in  mind  in 
using  the  words  "  in  common."  Certaiiilv  if  thev  lo  not  disclose 
the  purpose  which  the  British  negotiators  had  in  mind,  they  disclose 
very  clearly  that  the  American  negotiators  never  accepted  the  words 
in  the  sense  now  contended  for  them  by  Great  Britain. 

The  American  negotiators  were  imbued  with  the  American  theory 
of  the  permanence  of  the  fishing  rights  granted  by  the  treaty  of 
1783,  and  so  said  and  declared  in  the  memorandum  accompanying  the 
first  draft  proposal  presented  by  them  to  the  British  negotiators, 
and  they  declined  to  permit  the  declarations  of  that  memorandum  to 
be  offset  by  a  counter  memorandum,  saying  that  if  the  negotiators 
of  Great  Britain  should  find  it  essential  to  make  such  a  counter- 
declaration,  it  would  defeat  any  agreement  on  the  subject  of  the 
fisheries. 

They  had  also  specifically  declared  that  whatever  extent  of  fishing 
grounds  might  be  secured,  they  were  not  prepared  to  accept  it  on  a 
tenure  or  on  conditions  different  from  those  on  which  the  whole  had 
theretofore  been  held ;  and  the  whole  had  theretofore  been  held,  under 
the  treaty  of  1783,  without  reservation  or  limitation  of  any  kind 
whatever.  Learned  counsel,  in  opening  this  case  on  the  part  of  Great 
Britain,  could  point  his  finger  to  no  provision  of  the  treaty  of  1783 
which  operated  as  a  reservation  or  limitation,  and  he  based  his 
440  argument  concerning  the  treaty  right  of  1783,  that  it  was  a 
limited  right,  wholly  and  entirely  on  the  proposition  that  in 
every  such  grant  there  is  a  reserved  sovereignty  in  the  granting 
nation  to  regulate  the  enjoyment  of  the  grant.  It  is  impossible  to 
look  at  the  treaty  of  1783  and  find  any  limitation  in  terms  in  that 
treaty  upon  the  fishery  right  granted,  or  any  reservation  of  power 
to  impose  such  a  limitation. 
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So  that  this  declaration  of  the  American  negotiators,  that  what- 
ever extent  of  fishing  ground  might  be  secured  to  American  fisher- 
men, they  were  not  prepared  to  accept  it  on  a  tenure  or  on  conditions 
different  from  those  on  which  the  whole  had  theretofore  been  held, 
establishes  that  there  was  never  the  shadow  of  an  idea  in  their  minds, 
that  by  accepting  the  treaty  with  the  words  "  in  common  "  in  it, 
there  was  imposed  any  limitation,  or  any  reservation  of  power  to 
impose  limitations,  on  the  fishery  granted  by  the  treaty. 

Following  immediately  on  the  heels  of  this  declaration  of  the 
American  negotiators  was  brought  in  by  the  British  negotiators  at 
the  seventh  conference  the  amended  proposal,  containing  these  words 
'*  in  common,"  and  the  proposal  was  accepted  by  the  American 
negotiators  at  the  eighth  conference,  apparently  without  any  discus- 
sion whatever.  It  was  accepted  undoubtedly  because  of  the  known 
meaning  of  the  words  "  in  common  "  in  the  law  of  the  two  countries, 
and  because,  in  connection  with  the  words  of  perpetuity,  it  secured 
on  the  limited  coasts  agreed  on  a  renewal  of  the  fishing  rights  on 
terms  and  conditions  which  they  considered  identical  with  those  on 
which  the  former  right  had  theretofore  been  held.  It  would  not  have 
been  accepted  by  the  American  negotiators  if  it  had  been  thought 
that  it  introduced  a  condition  not  attaching  to  the  former  right. 
Their  instructions,  their  peremptory  declarations,  their  reports  to  the 
Secretary  of  State,  negative  any  such  supine  action  on  their  part. 

The  British  Appendix — and  I  call  the  attention  of  the  Tribunal 
to  this  particularly — fails  to  reproduce  the  report  of  the  British 
negotiators  on  the  completed  treaty,  but  it  does  reproduce  the  report 
of  the  American  negotiators.  The  American  report  is  significant  in 
this  respect,  that  it  fails  to  mention  to  Mr.  Adams,  the  Secretary  of 
State,  anything  about  the  introduction  of  the  words  "  in  common." 
The  American  negotiators  had  been  instructed  that  they  must  secure 
a  grant  on  identically  the  same  terms,  with  respect  to  the  less  extent 
of  coast  agreed  on,  that  the  whole  had  been  held  on  under  the  treaty 
of  1783,  and  they  had  declared  to  the  British  negotiators  that  what- 
ever grant  was  conceded  by  the  treaty  of  1818,  it  must  be  on  identi- 
cally the  same  terms  and  conditions.  Yet  they  make  a  report  to  the 
Secretary  of  State  felicitating  the  Government  and  themselves  on 
the  fact  that  they  had  secured  a  very  favourable  treaty  for  the  United 
States,  without  a  single  mention  of  these  words,  these  very  important 
words,  which  Great  Britain  now  claims  constitute  a  limitation  on 
the  fishing  rights  of  the  United  States. 

Judge  Gray:  Is  there  nothing  in  the  record,  Mr.  Turner,  to  show 
how  or  at  what  stage  of  the  negotiations  these  words  "  in  common 
with  His  Majesty's  subjects"  were  incorporated}  I  ask  for 
information. 
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Mil  Tubneb  :  As  I  stated  to  the  Tribnnal  on  the  first  day  of  my 
argument,  the  American  negotiators  presented  their  project,  in  which 
the  words  were  not  induded.    The  British  negotiators,  at  a  subse- 
quent conference,  presented  a  counter-project  in  which  there  was  no 
mention  of  the  words  "  in  common."    Then  at  the  seventh  conf^ience 
the  British  negotiators  brought  in  the  completed  article  just  as  it  was 
accepted  by  the  Americans,  and  it  c<mtained  these  words  ^'  in  com- 
mon."   There  is  nothing  to  indicate  who  proposed  them,  what  office 
they  were  expected  to  perform,  or  anything  about  that.    There  is  not 
a  word  in  the  protocols  or  in  the  report  of  the  American  negotiators 
on  the  subject,  and  Great  Britain  has  failed  to  present  to  this 
Tribunal  the  report  of  her  own  negotiators.    I  insist  that  the  failure 
to  produce  that  report  is  very  significant    I  insist  that  there  is  an 
implication  to  be  drawn  from  the  absence  of  that  report,  that  if  it 
were  presented  to  the  Tribunal  there  would  be  foui^d  in  it  informa- 
tion of  a  very  illuminating  character  concerning  the  meaning  of 
these  words  "  in  common." 

Now,  the  words  were  not  considered  important  by  the  British, 
because  they  did  not  incorporate  them  in  their  first  project.  The 
American  purpose  in  accepting  the  words  I  have  already  stated  and 
the  British  purpose  I  have  also  stated  was  to  negative  exdusiveness. 
There  may  also  have  been  a  further  purpose  on  the  part  of  Great 
Britain.  Lord  Bathurst  had  complained  about  the  American  fisher- 
men crowding  out  the  British  fishermen  in  the  harbours  to  which 

they,  by  reason  of  their  contiguity,  were  enabled  to  have  first  ac- 
cess. 
441  I  will  read  to  the  Tribunal  what  Ix)rd  Bathurst  said  about 

that    It  is  found  in  the  United  States  Case  Appendix  at  p. 

277.     No  doubt  in  employing  these  words  the  complaint  of  Lord 

Bathurst  had  some  play,  as  well  as  the  desire  to  exclude  the  idea  of  a 

right  which  was  exclusive  in  character. 

Lord  Bathurst  said  in  the  second  paragraph  on  p.  278 : — 

"  It  was  not  of  fair  competition  that  His  Majesty's  Government  had 
reason  to  complain,  but  of  the  preoccupation  of  British  harbors  and 
creeks,  in  North  America,  by  the  fishing  vessels  of  the  United  States, 
and  tiie  forcible  exclusion  of  British  vessels  from  places  where  the 
fishery  might  be  most  advantageously  conducted." 

In  addition  to  all  this  the  evid^ice  is  very  ample,  in  the  letters 
passing  before  the  negotiators  met  at  all,  to  show  that  it  was  the  pur- 
pose of  Great  Britain  to  grant  a  renewal  of  the  fishing  right  upon 
terms  that  were  just  as  broad  as  the  terms  on  which  the  entire  right 
had  theretofore  been  held. 

I  read  to  the  Tribunal  first  the  letter  of  Mr.  Bagot  to  Mr.  Monroe, 
tendering  a  renewal  of  the  fishing  right.  Great  Britain  in  the  entire 
correspondence  showed  the  utmost  desire  to  conform  to  the  wishes  of 
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the  United  States  with  reference  to  a  renewal  of  the  fishing  right, 
making  no  conditions  except  that  the  right  must  be  confined  to  a  lesser 
extent  of  coasts  than  that  which  had  been  enjoyed  under  the  treaty 
of  1783. 

Beginning  at  p.  293,  United  States  Case  Appendix.  Mr.  Bagot  says, 
in  this  letter  to  Mr.  Monroe : — 

"His  Royal  Highness  is  willing  to  make  the  utmost  concession 
which  these  considerations  will  admit ;  and,  in  proof  of  the  sincerity 
of  this  disposition.  I  have  receiA-ed  His  Royal  Highness's  instruc- 
tions to  acquaint  you  that  if,  upon  examination  of  the  local  circum- 
stances of  the  coasts,  which  I  have  had  the  honor  to  propose,  the 
American  Government  should  be  of  opinion  that  neither  of  them, 
taken  separately,  would  afford,  in  a  satisfactory  degree,  the  conven- 
iences which  are  deemed  requisite,  His  Royal  Highness  will  be  willing 
that  the  citizens  of  the  United  States  should  have  the  full  benefit  oi 
both  of  them,  and  that,  under  the  conditions  already  stated,  they 
should  be  admited  to  each  of  the  shores  which  I  have  had  the  honor 
to  point  out." 

Further: — 

"  In  consenting  to  assign  to  their  use  so  large  a  portion  of  His 
Majesty's  coasts.  His  Royal  Highness  is  persuaded  that  he  affords 
an  unquestionable  testimony  of  his  earnest  endeavor  to  meet,  as  far 
as  is  possible,  the  wishes  of  the  American  Government,  and  practi- 
cally to  accomplish,  in  the  amplest  manner,  the  objects  whicn  they 
have  in  view.  The  free  access  to  each  of  these  tracts  cannot  fail  to 
offer  every  variety  of  convenience  which  the  American  fishermen  can 
require  in  the  different  branches  of  their  occupation;  and  it  will  be 
observed  that  an  objection  w^hich  might  possibly  have  been  felt  to  the 
acceptance  of  either  of  the  propositions,  when  separately  taken,  is 
wholly  removed  by  the  offer  of  them  conjointlv;  as,  from  whatever 
quarter  the  wind  may  blow,  the  American  vessels  engaged  in  the  fish- 
ery will  always  have  the  advantage  of  a  safe  port  under  their  lee. 

'"•  His  Royal  Highness  conceives  that  it  is  not  in  His  Royal  High- 
ness's power  to  make  a  larger  concession  than  that  which  is  now 
proposed,  without  injury  to  the  esvsential  rights  of  His  Majesty's 
dominions,  and  some  of  the  chief  interests  of  His  Majesty's  own  sub- 
jects. But  it  will  be  a  source  of  sincere  satisfaction  to  His  Royal 
Highness  if,  in  the  arrangBmeiit  which  I  have  the  honor  to  submit, 
the  citizens  of  the  United  States  shall  find,  as  His  Royal  Highness 
confidently  believes  that  they  will  find,  ample  means  of  continuing  to 
pursue  their  occupation  with  the  convenience  and  advantage  whicli 
they  desire." 

Now,  this  and  other  letters  of  Mr.  Bagot  were  in  the  possession  of 
the  British  negotiators,  as  well  as  the  letters  of  Mr.  Adams  and  Mr. 
Monroe,  showing  exactly  what  the  United  States  was  claiming  at  that 
time  with  reference  to  the  fisheries,  and  the  British  negotiators  were 
immediately  put  in  possession  of  the  American  demands  by  the  Amer- 
ican Plenipotentiaries,  as  shown  by  the  despatch  of  the  former.  No.  3, 
to  Lord  Castlereagh.  That  despatch,  I  think,  I  will  have  to  read  to 
the  Tribunal.    It  is  found  in  the  British  Case  Appendix  at  p.  8G. 
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Messrs.  Robinson  and  Groulbum,  in  this  preliminary  report,  after 
stating  their  demand  on  the  American  negotiators  for  a  proposition 
with  respect  to  the  fisheries,  proceed  to  say — 

"  The  American  commissioners  stated  in  reply,  that  they  had  now 
received  those  instructions  from  the  United  States,  the  absence  of 
which  had  alone  induced  them  to  defer  entering  into  those  questions, 
proceeded  to  oflfer  the  projet  of  articles,  which  will  be  found  inserted 
m  the  protocol  of  this  day's  conference  and  of  which  we  have  the 
honour  to  enclose  copies.     They  took  the  opportunity  of  stating  in 

some  detail,  the  nature  of  the  propositions  themselves,  and  the 
442      reasons  by  which  their  Government  had  been  influenced  in 

submitting  them  for  consideration.  With  respect  to  the  fish- 
eries they  observed,  that  in  consideration  of  the  different  opinions 
known  to  be  entertained  by  the  Governments  of  the  two  countries, 
as  to  the  ri^t  of  the  United  States  to  a  participation  in  the  fisheries 
within  the  British  jurisdiction,  and  to  tne  use  for  those  purposes  of 
British  territory',  they  had  been  induced  to  forego  a  statement  of  their 
views  of  this  right  in  the  article  which  they  had  proposed ;  but  they 
desired  to  be  understood,  as  in  no  degree  abanaonmg  the  grounol 
upon  which  the  riffht  to  the  fishery  had  been  claimed  by  the  (^vern- 
ment  of  the  Unitea  States,  and  only  waiving  discussion  of  it,  upon  the 
principle  that,  that  right  was  not  to  be  Imiited  in  any  way,  which 
shoula  exclude  the  United  States  from  a  fair  participation  in  the 
advantages  of  the  fishery." 

These  demands  thus  stated  by  the  American  negotiators  were  sup- 
plemented by  their  note  of  the  7th  October  to  the  British  negotiators, 
found  at  p.  314  of  the  United  States  Case  Appendix.  I  read  from  the 
second  paragraph.  This  letter  has  been  read  from  several  times,  and 
I  only  read  the  particular  sentence  that  bears  upon  this  proposition. 
That  is  :— 

"  Whatever  extent  of  fishing-ground  may  be  secured  to  American 
fishermen,  the  American  plenipotentiaries  are  not  prepared  to  accept 
it  on  a  tenure  or  on  conditions  different  from  those  on  which  the 
whole  has  heretofore  been  held." 

« 

On  the  10th  October,  three  days  afterward,  the  British  Plenipo- 
tentiaries reported  that  of  these  demands  those  which  had  been  repre- 
sented to  be  a  sine  qua  non  Aad  been  acceded  to. 

Now,  we  find,  by  looking  at  p.  91  of  the  British  Case  Appendix, 
what  the  demands  were — the  only  demands — ^that  can  be  considered 
as  in  the  nature  of  a  sine  qua  non.  These  demands  were  contained 
in  the  same  note  on  the  7th  October.  Reading  from  the  second  para- 
graph:— 

"  The  American  plenipotentiaries  are  not  authorized  by  their  in- 
structions to  assent  to  any  article  on  that  subject  which  shall  not  se- 
cure to  the  inhabitants  of  the  United  States  the  liberty  of  taking  fish 
of  every  kind  on  the  southern  coast  of  Newfoundland,  from  Cape 
Ray  to  the  Ramea  Islands,  and  on  the  coast,  bays,  harbours,  and 
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creeks  from  Mount  Joli,  on  the  southern  coast  of  Labrador,  to  and 
through  the  Straits  of  Belleisle,  and  thence  northwardly,  indefinitely 
along  the  coast ;  and  also,  the  liberty  of  drying  and  curing  fish  in  any 
of  the  unsettled  bays,  harbours,  and  creeks  of  Labrador  and  of  the 
southern  coast  of  Newfoundland,  as  above  described;  with  the 
proviso  respecting  such  of  the  said  bays,  harbours,  and  creeks  as  may 
be  settled. 

"  The  liberty  of  taking  fish  within  rivers  is  not  asked.  A  positive 
clause  to  except  them  is  unnecessary,  unless  it  be  intended  to  compre- 
hend under  that  name  waters  which  might  otherwise  be  considered 
as  bays  or  creeks.  Whatever  extent  of  fishing-ground  may  be  secured 
to  American  fishermen,  the  American  plenipotentiaries  are  not  pre- 
pared to  accept  it  on  a  tenure  or  on  conditions  different  from  those 
on  which  the  whole  has  heretofore  been  held." 

The  two  things  in  this  note  which  may  be  considered  as  a  sine 
gim  non  are  the  particular  coasts  which  the  Americans  demanded  for 
fishing  and  drying  purposes,  and  the  grant  of  the  fishing  liberty  on 
identicallv  the  same  terms  and  conditions  as  those  on  which  the 
whole  had  theretofore  been  held ;  and  the  British  negotiators  say,  in 
their  report,  British  Case  Appendix,  p.  92,  that  these  demands  have 
been  acceded  to  by  them. 

The  report  is  by  Mr.  Robinson  to  Viscount  Castlereagh : 

"  I  then  proceeded  to  state  to  them  that  upon  the  fishery  article, 
we  were  not  disposed  to  insist  upon  the  exclusion  of  those  points,  the 
introduction  of  which  they  had  at  our  last  conference  represented  to 
be  a  sine  qua  non;  and  aiter  some  discussion  it  was  also  agreed  on 
our  part  not  to  insist  upon  the  two  provisions  contained  in  our  pro- 
posed article  respecting  the  fishing  in  rivere  and  smuggling." 

That  this  was  not  the  only  report  or  the  final  report  which  Great 
Britain  received  from  her  commissioners  is  shown  by  this  postscript 
to  the  report  from  which  I  have  just  read : 

"  P.  S. — Although  from  Mr.  Goulburn's  absence  I  am  not  yet  en- 
abled to  send  to  your  Lordship,  a  detailed  account  of  what  passed  at 
our  preceding  conference  ^the  nfth)  on  the  6th  of  October,  I  think  it 
right  to  enclose  for  your  information,  copies  of  four  articles  which 
we  then  produced  as  contre-projets  to  articles  upon  similar  points, 
previously  submitted  by  the  American  plenipotentiaries." 

Does  the  Tribunal  desire  that  I  should  proceed  further  this  after- 
noon? 
443  The  President:  I  think  we  shall  continue  to-morrow  at  10 

o'clock.     The  Tribunal  adjourns  until  to-morrow. 
[The  Tribunal,  at  4.10  o'clock  p.  m.,  adjourned  until  to-morrow, 
Tuesday,  the  28th  June,  1910,  at  10  o'clock  a.  m.J 
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FIFTEENTH  DAY :  TUESDAY,  JUNE  28,  1910. 

The  Tribunal  met  at  10  o'clock  a.  m. 

Mr.  Turner  (resuming) :  At  the  adjournment  yesterday  I  had 
reached  the  stage  of  the  negotiations  preceding  the  treaty  of  1818 
upon  which  the  American  negotiators  had  insisted  on  two  thingif  as 
a  fdne  qvd  non.  The  first  was,  that  they  must  have,  certainly,  the 
southern  coast  of  Newfoundland  and  the  coast  of  Labrador,  for  the 
purpose  of  fishing  and  the  curing  and  drying  of  fish,  and  the  second, 
that  they  must  have  any  fishing  right  granted  upon  terms  and  con- 
ditions in  no  wise  difi'erent  from  those  on  which  the  whole  had  there- 
tofore been  held ;  and  I  read  from  the  report  of  the  British  negotia- 
tors of  the  10th  October  to  show  that  the  things  insisted  on  as  a  sine 
qua  non  had  been  yielded  by  them. 

I  believe  I  read  the  documents  relating  to  the  matter  fully  and 
will  not  trouble  the  Tribunal  with  them  this  morning. 

We  see  from  this  that  there  was  not  only  no  intention  on  the  part 
of  the  United  States  to  accept  restrictions  on  American  fishermen 
additional  to  those  imposed  by  the  treaty  of  1783,  but  that  the  British 
negotiators  had  expressly  acceded  to  the  ultimatum  of  the  American 
Commissioners  upon  the  subject.  And,  three  days  afterwards,  on 
the  10th  October,  the  British  proposed  their  amended  fishery  arti- 
cle in  which  the  liberty  was  granted  to  inhabitants  of  the  United 
States,  in  common  with  subjects  of  His  Britannic  Majesty  to  take 
fish,  &c. 

It  would  seem  manifest,  in  view  of  all  this,  that  the  words  were 
not  intended  to  have  the  exceedingly  broad  and  extended  effect  now 
claimed  for  them  by  Great  Britain. 

Other  provisions  of  the  fishery  articles  negative  that  any  such 
intention  existed.  The  Tribunal  will  remember  that  the  fishery 
ailicle  of  the  treaty  of  1818  provides  expressly  for  restrictions  to 
be  imposed  upon  American  vessels  seeking  the  non-treaty  coast  for 
shelter,  wood,  water  and  repairs,  and  here  the  negotiators  had  this 
question  of  restriction  directly  in  mind.  Now,  it  would  seem  if  it 
was  intended  that  restrictions  should  be  imposed  on  American  vessels 
seeking  the  treaty  coasts  for  the  purpose  of  fishing,  that  the  necessity 
for  some  provision  on  the  subject  would  have  suggested  itself  in 
the  same  connection,  and  that  some  positive  provision  on  the  subject 
would  then  have  been  written  in  the  treaty.  Instead  of  that,  we  find 
the  treaty  entirely  silent  on  the  subject  of  restrictions  to  be  imposed 
upon  vessels  seeking  the  treaty  coasts,  and  in  view  of  that  fact 
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for  the  restrictions,  or  for  the  power  to  impose  them  in  that  situa- 
tion at  the  moment  they  were  providing  for  the  restrictions  upon  the 
same  vessels  in  another  situation.    It  is  too  late  now  to  make  any 
such  belated  claim. 
Vattel  states  this  rule  in  Book  2,  cap.  17,  section  246 : — 

^ '  Those  cavillers  who  dispute  the  sense  of  a  clear  and  determinate 
article,'  and  I  apply  this  to. this  article  of  the  fishery  treaty  which 
contains  absolutely  no  restriction  upon  the  fishing  vessels  engaged  in 
fishinff,  'are  accustomed  to  seek  their  frivolous  subterfuges  in  pre- 
tended intentions  and  views  which  they  attribute  to  its  author.  It 
would  be  very  often  dangerous  to  enter  with  them  into  the  discussicm 
of  those  supposed  views  that  are  not  pointed  out  in  the  piece  itself. 
The  foUowmg  rule  is  better  calculated  to  foil  such  cavillers  and  will 
at  once  cut  short  all  diicanery.' 

''  If  he  who  could  and  ought  to  have  explained  himself  clearly  and 
fully  has  not  done  it,  it  is  the  worst  for  him;  he  cannot  be  allowed 
to  introduce  subsequent  restrictions  which  he  has  not  expressed." 

And  further; — 

"The  equity  of  this  rule  is  glaringly  obvious,  and  its  necessity 
is  not  less  evident.  There  will  be  no  security  in  convention,  no 
stability  in  grants  or  concessions,  if  they  may  he  rendered  nugatory 
by  subsequent  limitations,  which  ought  to  have  been  originally  speci- 
fied in  the  deed,  if  they  were  in  the  contemplation  of  the  contracting 
parties." 

444  And  Vattel's  rule  I  respectfully  submit  gains  added  force 

where  a  single  article  of  a  treaty  makes  two  distinct  grants  or 
concessions,  as  in  this  case,  one  to  fish  upon  certain  coasts,  and  the 
other  to  seek  certain  coasts  for  shelter,  and  imposes  restrictions  in  the 
one  case,  and  imposes  no  restrictions  whatever  in  the  other. 

Another  evidence  that  there  was  no  purpose  to  impose  restrictions 
upon  the  American  fishing  right,  or  to  reserve  power  to  impose  them, 
is  furnished  by  the  treatment  of  the  restrictions  included  in  the  first 
British  project.  The  Tribunal  will  remember  the  very  extended  pro- 
visions introduced  by  the  British  Commissioners  into  the  firet  contre- 
pro  jet;  provisions  to  prevent  the  obstruction  at  the  mouths  of  rivers ; 
provisions  against  carrying  on  trade  with  the  natives ;  and,  provisions 
designed  to  prevent  smuggling  on  the  part  of  the  fishermen  of  the 
United  States.  To  these  provisions  the  Commissioners  of  the  United 
States  made  vigorous  objections  as  will  be  seen  in  the  United  States 
Case  Appendix,  p.  314.  That  has  been  already  read,  but  I  simply 
turn  to  it  again  to  recall  it  to  the  attention  of  the  Tribunal  in  this 
connection.    This  is  from  the  letter  of  the  7th  October,  1818 : — 

"  The  liberty  of  taking  fish  within  rivers  is  not  asked.  A  positive 
clause  to  except  them  is  unnecessary,  unless  it  be  intended  to  compre- 
hend under  that  name  waters  which  might  otherwise  be  considered  as 
bays  or  creeks." 
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And  then  omitting  the  next  sentence  which  I  have  already  read  in 
anotJier  connection : — 

"Their  instructions  did  not  anticipate  that  any  new  terms  or  re- 
strictions would  be  annexed,  as  none  were  suggested  in  the  proposals 
made  by  Mr.  Bagot  to  the  American  Government.  The  clauses  for- 
bidding the  spreading  of  nets,  and  making  vessels  liable  to  confisca- 
tion in  case  any  articles  not  wanted  for  carrying  on  the  fishery  should 
be  found  on  board,  are  of  that  description,  and  would  expose  the 
fishermen  to  endless  vexations." 

And  the  British  Plenipotentiaries,  as  will  be  seen  from  their  report 
to  the  British  Government,  to  be  found  in  the  British  Case  Appendix 
at  p.  92,  withdrew  their  proposal  for  these  restrictions,  saying  in  their 
report  that  they  did  not  deem  them  of  sufficient  importance  to  oe 
pressed  to  an  extent  which  might  have  prevented  an  agreement  on  the 
fishery  article.  Now,  I  say,  if  this  fishery  right  was  designed  to  be  so 
free  and  unrestricted  and  to  follow  in  that  re^)ect  so  fully  and  com- 
pletely the  former  fishing  right  of  inhabitants  of  the  United  States 
that  it  was  improper  to  introduce  restrictions  of  this  kind  in  the  treaty 
itself,  then  certainly,  in  the  absence  of  any  special  authorisation  to 
impose  restrictions,  it  cannot  be  thought  that  the  negotiators  of  the 
treaty  intended  that  there  should  be  any  such  power  reposed  in  tiie 
British  Government  or  in  any  of  its  colonies  to  be  exercised  at  a  later 
period.  Because  the  right  was  to  be  free  and  unrestricted,  and  such 
as  the  fishermen  of  the  United  States  had  already  theretofore  ex- 
ercised, restrictive  provisions  were  struck  out  of  the  treaty.  Does  it 
not  seem  utterly  inconsistent  with  that  to  suppose  that  the  treaty 
contemplated  that  there  should  be  any  restriction  on  the  fishing  right 
in  the  future? 

I  now  pass  on  to  the  contemporaneous  construction  of  the  treaty, 
and  we  find  an  almost  binding  construction  consonant  with  the  view 
of  the  United  States,  in  the  British  Act  of  1819,  passed  by  the  Brit- 
ish Parliament  for  the  purpose  of  carrying  into  effect  the  provisions 
of  the  treaty. 

That  Act  will  be  found  in  the  United  States  Case  Appendix  com- 
mencing at  p.  112. 

I  omit  the  preamble  of  the  Act,  which  is  very  long,  and  call  the 
attention  of  the  Tribunal  to  the  first  section : — 

"  Be  it  therefore  enacted  by  The  King's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  passing  of  this 

Xct    it  shnll    nnrl   mnv  Iia  lfi"wrfnl    inr  TTis  Mni<v3t.v    hv  and   "Wifh   fhA 
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may  be  from  time  to  time  deemed  proper  and  necessary  for  the  car- 
rying into  effect  the  purposes  of  the  said  Convention,  with  relation 
to  the  taking,  drying  and  curing  of  fish  by  inhabitants  of  the  United 
States  of  America,  in  common  with  British  subjects,"  Ac. 

Now,  this  is  the  only  provision  in  the  statute  of  1819  for  the  car- 
rying of  the  treaty  into  effect  which  has  any  relation  to  the  treaty 
coasts,  and  the  Tribunal  will  see  that  it  is  limited  to  regulations,  or- 
ders, and  instructions  for  the  carrying  into  effect  of  the  purpose  of 
the  convention  relating  to  the  taking,  drying,  and  curing  of 
445  fish  by  inhabitants  of  the  United  States;  an  affirmative  pro- 
vision to  give  force  and  effect  to  the  treaty  within  the  treaty 
waters,  and  imposing  upon  the  inhabitants  of  the  local  territory  the 
obligation  to  respect  the  provisions  of  the  treaty  in  that  regard.  No 
provision  with  reference  to  limiting  or  regulating  the  right  to  be 
exercised  by  the  fishermen  of  the  United  States.  That  is  the  only 
provision  in  this  entire  statute  relating  to  the  treaty  coasts,  and  the 
United  States  insist,  very  confidently,  that  it  has  no  relation  to  any- 
thing except  to  securing  to  American  fishermen  their  affirmative 
right  to  fish  under  the  provisions  of  the  treaty. 

The  second  section,  the  third  section,  and  the  fourth  section  are  all 
devoted  to  prohibitions  against  fishing  or  otherwise  violating  the 
treaty  on  the  non-treaty  coasts ;  and  in  this  connection  I  call  the  atten- 
tion of  the  Tribunal  to  the  significant  charge  with  regard  to  the  power 
to  make  the  regulations  in  the  two  cases.  The  first,  that  relating  to 
the  making  of  regulations  or  giving  directions  to  introduce  American 
fishermen  into  their  rights  on  the  treaty  coasts,  was  confined  to  His 
Majesty  in  council,  and  I  assume  that  it  was  confined  to  His  Majesty 
in  council  because  the  right  to  fish  was  considered  a  positive,  un- 
equivocal, unlimited  right  on  the  part  of  the  citizens  of  the  United 
States  to  fish,  for  which  the  good  faith  of  Great  Britain  was  pledged, 
and  concerning  which  it  was  not  proposed  that  any  regulation  should 
be  made  by  any  power  or  authority  less  than  that  of  the  King  in 
council.  But  when  we  come  to  the  regulations  on  the  non-treaty 
coasts,  upon  which  the  American  vessels  had  only  a  limited  liberty, 
and  concerning  which  the  treaty  by  express  stipulation  provided 
that  the  vessels  should  be  subject  to  such  restrictions  as  might  be 
imposed  to  prevent  them  from  abusing  the  treaty  privileges,  we  see 
the  power  of  regulation  enlarged.  It  is  not  given  to  the  King  in 
council  only,  but  it  is  given  to  the  King  and  to  such  officers  upon  the 
stations  of  the  non-treaty  coasts  as  may  be  in  authority. 

The  third  section  provides  affirmatively  for  the  entrance  of  the 
American  vessels  into  the  bavs  and  harbours  of  the  non-treatv  coasts 
for  the  four  purposes  specified,  subject  nevertheless  to  such  restric- 
tions as  may  be  necessary  to  prevent  abuse,  &c. : — 

"  and  as  shall  for  that  purpose  be  imposed  by  any  Order  or  Orders 
to  be  from  time  to  time  made  by  His  Majesty  in  council  under  the 
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authority  of  this  Act,  and  by  any  regulations  which  shall  be  issued 
by  the  Governor  or  person  exercising  the  office  of  Gtevemor  in  any 
such  parts  of  His  Majesty's  dominions  in  America,  under  or  in  pur- 
suance of  any  such  Order  in  Council  as  aforesaid.'^ 

Thus  drawing  a  clear  line  of  distinction  between  the  regulations 
which  might  be  made  on  the  treaty  coasts,  and  which  were  to  be 
confined  to  keeping  the  obligation  of  good  faith  on  the  part  of  the 
British  Crown,  and  the  other  regulations  necessary  to  control   the 
vessels  on  the  non-treaty  coasts,  ccmcerning  which  the  power  of  re- 
striction had  been  retained  in  the  treaty  of  1818,  and  with  respect  to 
which  the  good  faith  of  the  British  Crown  might  not  be  so  readily 
and  easily  brought  into  question  by  the  action  of  subordinate  offi- 
cials.   That  in  my  judgment  is  the  significant  and  distinguishing 
mark  of  this  British  statute  which  directs  itself  first  to  regulations 
necessary  on  the  treaty  coasts  and  confines  them  to  those  proper  to 
assure  to  the  fishermen  of  the  United  States  their  right  to  fish  there 
without  interference  from  anybody;  and  then  to  those  on  the  non- 
treaty  coasts  concerning  which  regulations  of  a  restrictive  character 
were  permitted  by  the  very  terms  of  the  treaty  of  1818. 

Now  that  this  was  the  effect  of  the  statue  is  shown  by  the  orders  in 
council  made  under  it. 

The  President:  May  I  ask  you.  Sir,  a  question  before  leaving 
that  statute?  Did  I  understand  you  correctly  to  say  that  not  only 
the  second  and  third  sections,  but  also  the  fourth  section  of  this  Act 
was  limited  to  the  non-treaty  coasts,  and  did  not  extend  to  the  treaty 
coasts?    I  am  not  quite  certain  whether  you  spoke  of  a  difference. 

Mb.  Turner:  I  had  intended  to  speak  of  it  in  that  way.  If  the 
honourable  President  has  any  doubt  on  the  subject  I  would  be  glad 
to  have  him  point  out  the  provision  he  has  in  mind. 

The  President  :  Not  only  the  second  and  third,  but  also  the  fourth 
refers  only  to  the  non-treaty  coast. 

Mr,  Turner  :  Yes. 

The  President  :  Is  it  expressed  in  the  fourth  section,  that  it  only 
applies  to  the  non-treaty  coast  ? 
446  Mr.  Turner  : — 

"  That  if  any  person  or  persons,  upon  requisition  made  by  the 
Governor  of  Newfoundland  " — 

Well,  of  course,  parts  of  Newfoundland  are  non-treaty  coasts — 

"  or  the  person  exercising  the  office  of  Governor,  or  by  any  Governor 
or  person  exercising  the  office  of  Governor,  in  any  other  parts  of  His 
Majesty's  dominions  in  America  as  aforesaid,  or  by  any  officer  or 
officers  acting  under  such  Governor  or  person  exercising  the  office  of 
Governor,  in  the  execution  of  any  orders  or  instructions  from 
His  Majesty  in  Council,  shall  refuse  to  depart  from  such  bays  or 
harbors ; " — 

Manifestly  that  refers  to  non-treaty  coasts. 
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The  President:  Now  next? 
Mr.  Turner: — 

"  Or  if  any  person  or  persons  shall  refuse  or  nedect  to  conform  to 
any  regulations  or  directions  which  shall  be  made  or  given  for  the 
execution  of  any  of  the  purposes  of  this  Act" 

I  think  the  context  indicates  that  that  also  applies  to  the  non- 
treaty  coasts,  because  the  only  orders  or  regulations  concerning  the 
treaty  coasts  authorized  by  the  Act,  are  those  for  assuring  the  Amer- 
icans the  right  to  fish  on  those  coasts.  Certainly,  if  the  provision 
can  be  thought  to  have  any  application  to  the  treaty  coasts  it  would 

have  application  to  local  residents  who  might  attempt  to  impede  the 
exercise  by  American  fishermen  of  the  right  to  fish. 

Then  :— 

"every  such  Person  so  refusing  or  otherwise  offending  against  this 
Act  shall  forfeit  the  sum  of  Two  hundred  Pounds," 

The  President:  Thank  you,  Sir. 

Mr.  Turner:  The  President  may  possibly  be  right  in  suggesting 
that  the  provision  to  which  he  called  my  attention  has  reference  to 
the  treaty  coasts,  but  if  so,  it  has  the  limited  application,  and  the 
limited  application  only,  which  I  have  stated,  and  does  not,  in  the 
least,  destroy  the  distinction  which  I  have  endeavoured  to  draw  be- 
tween the  character  of  regulations  which  it  was  contemplated  might 
be  made  on  the  treaty  coasts,  and  those  which  may  be  made  on  the 
non-treaty  coasts,  and  which  shows  as  I  submit  a  construction  of  the 
true  meaning  of  the  treaty  of  1818,  by  the  legislative  and  executive 
departments  of  the  British  Government  in  harmony  with  that  claimed 
by  the  Government  of  the  United  States. 

I  now  refer  the  Tribunal  to  the  Order-in-Council  made  pursuant 
to  this  statute,  which  will  be  found  on  p.  115  of  the  same  volume, 
commencing  on  p.  114,  but  the  part  to  which  I  refer  is  on  p.  115. 
The  Order-in-Council  is  preceded  by  a  preamble  setting  forth  the 
terms  of  the  Act  of  1819,  and  then  proceeds: — 

"  It  is  ordered  by  His  Royal  Highness  the  Prince  Regent, " 

commencing  about  the  middle  of  p.  115— 

"  It  is  ordered  by  His  Royal  Highness  the  Prince  Regent,  in  the 
name  and  on  the  behalf  of  His  Majesty,  and  by  and  with  the  advice 
of  His  Majesty's  Privy  Council,  in  pursuance  of  the  powers  vested 
in  His  Majesty  by  the  said  Act,  that  the  governor  of  Newfoundland 
do  give  notice  to  all  His  Majesty's  subjects  being  in  or  resorting  to 
the  said  port» " 

giving  notice,  now,  to  all  of  His  Majesty's  subjects — 

"  that  they  are  not  to  interrupt  in  any  manner  the  aforesaid  fishery 
so  as  aforesaid  allowed  to  be  carried  on  by  the  inhabitants  of  the  said 
United  States  in  common  with  His  Majesty's  subjects  on  the  said 
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coasts,  within  the  limits  assigned  to  them  by  the  said  treaty:  and 
that  the  governor  of  Newfoundland  do  conform  himself  to  the  said 
treaty,  and  to  such  instructions  as  he  shall  from  time  to  time  re- 
ceive thereon  in  conformity  to  the  said  treaty,  and  to  the  above- 
recited  Act,  from  one  of  His  Majesty's  Principal  Secretaries  of  State, 
anything  in  His  Majesty's  commission  under  the  Great  Seal,  consti- 
tuting him  governor  and  commander-in-chief  in  and  over  the  said 
Island  of  Newfoundland  in  America,  and  of  the  Islands  and  terri- 
tories thereunto  belonging,  or  in  His  Majesty's  general  instructions 
to  the  said  governor,  to  the  contrary  notwithstanding;  "  Ac. 

It  will  be  seen  that  His  Majesty  in  council  gave  the  same  construc- 
tion to  the  Act  of  1819  that  I  have  endeavoured  to  give  to  it.  That 
is  evident  from  the  direction  that  the  Governor  of  Newfound- 
land give  notice  to  all  of  His  Majesty's  subjects  being  in  or 
447  resorting  to  the  said  ports  that  they  are  not  to  interrupt  in 
any  manner  the  aforesaid  fishery  allowed  to  be  carried  on  by 
the  inhabitants  of  the  United  States  within  the  limits  assigned  to 
them  by  the  treaty,  that  being  the  only  direction  given  by  the  order 
concerning  the  treaty  coasts. 

I  submit  that,  with  its  attention  turned  to  the  subject,  the  British 
Parliament  would  not  have  contented  itself  with  an  affirmative  pro- 
vision directed  to  the  admission  of  the  fishermen  of  the  United  States 
to  their  right  to  fish  under  the  treaty  of  1818  if  it  had  been  within  its 
contemplation  that  they  were  to  be. subjected  to  exactions  and  restric- 
tions while  exercising  that  right,  but  would  have  gone  on  and  pro- 
vided for  the  making  of  regulations  imposing  supposed  necessary 
exactions  and  restrictions;  and  further,  that  if  authority  was  con- 
ferred by  the  Act  of  1819  to  make  the  fishing  regulations,  that  His 
Majesty,  when  he  came  to  make  regulations  in  council,  would  not  have 
confined  them  to  the  single  and  direct  purpose  of  admitting  and  assur- 
ing the  American  fishermen  their  rights  to  fish  in  the  treaty  waters, 
but  would  have  exercised  the  authority  conferred  to  make  other  regu- 
lations. 

The  British  Counter-Case  suggests  that  the  statute  gave  His  Majesty 
in  council  two  powers :  one  to  make  regulations,  and  another  to  give 
directions,  orders,  and  instructions;  and  that  His  Majesty  was  only 
carrying  out  the  latter  part  of  this  authority,  that  is,  the  giving  of 
directions,  orders,  and  instructions.  But  that  argument  is  not  in  har- 
mony with  the  reading  of  the  Act  of  1819.  The  Act  considered 
"  regulations,  orders,  and  instructions  "  to  be  convertible  terms,  and 
to  mean  identically  the  same  thing — and  the  use  of  the  three  terms 
was  simply  the  verbiage  of  legislation,  the  vice  of  redundancy  which 
legislators  frequently  indulge  in  in  the  framing  of  laws.  That  is 
proven  by  the  title  and  the  preamble  to  the  Act  The  Act  is  entitled, 
^'An  Act  to  enable  His  Majesty  to  make  Regulations  " — ^not  ^^  to  make 
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regulations  and  give  order  and  directions,''  but  "to  make  regula- 
tions." When  the  mind  of  tlie  legislator  came  to  provisions  necessary 
to  carry  out  the  purpose  of  the  Act,  the  regulations  to  be  made  were 
amplified  into  "  regulations,  orders,  and  instructions."  The  same 
thing  is  shown  by  the  preamble,  just  before  the  conunencement  of  the 
enacting  clause: — 

"  '  And  Whereas  it  is  expedient  that  His  Majesty  should  be  enabled 
to  carry  into  execution  so  much  of  the  said  convention  as  is  above 
recited,  and  to  make  regulations  for  that  purpose; '" 

Not  "  to  make  regulations  and  give  orders  and  directions,"  but  "  to 
make  regulations;"  including  within  that  generic  term  everything 
which  His  Majesty  might  do  in  the  nature  of  regulations,  and  em- 
bracing, of  course,  the  giving  of  orders  and  directions. 

But  the  distinction,  attempted  to  be  drawn  in  the  British  Counter- 
Case,  does  not  get  us  anywhere.  Whether  "  regulations  "  and  "  orders 
and  directions  "  are  two  different  things  or  not,  they  are  both  directed 
in  the  Act  to  one  thing  only,  and  that  is  to  admitting  the  American 
fishermen  to  their  rights  under  the  treaty  of  1818,  and  to  assuring 
them  in  the  enjoyment  of  their  rights  against  hostile  action  on  the 
part  of  the  local  inhabitants  of  Newfoundland. 

I  submit  that  this  Act  of  1819  was  modelled  on  the  prior  Act  of 
1788  authorising  regulations  to  fulfil  the  treaty  of  1783  with  France. 
Of  course  there  is  difference  in  the  verbiage  of  the  two  Acts,  but  when 
one  comes  to  read  the  French  Act  and  the  American  Act,  it  will  be 
found  that  they  are  directed  to  the  same  end — ^not  to  the  making  of 
regulations  which  might  interpose  obstacles,  however  necessary,  to  the 
exercise  of  the  right  on  the  part  of  the  grantees,  but  to  the  making  of 
regulations  to  assure  them  in  the  exercise  and  enjoyment  of  the  right. 

I  refer  the  Tribunal  to  the  French  Act,  the  Act  of  1788,  which  is 
found  on  p.  561  of  this  same  volume,  and  is  entitled : — 

"An  Act  to  enable  His  Majesty  to  make  such  Regulations  as  may 
be  necessary  to  prevent  the  inconvenience  which  might  arise  from  the 
competition  of  His  Majesty's  subjects,"  &c. 

The  affirmative  provisions  of  the  act  are  found  at  the  bottom  of 
p.  662 : 

"  be  it  enacted  by  the  King's  Most  Excellent  Majestv,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  'Temporal  .... 
that  it  shall  and  may  be  lawful  for  His  Majesty,  his  heirs  and  suc- 
cessors, by  advice  of  council,  from  time  to  time,  to  give  such  orders 
and  instructions  to  the  governor  of  Newfourtdland^  or  to  any  officer 
or  officers  on  that  station,  as  he  or  they  snail  deem  proper  and  neces- 
sary to  fulfil  the  purposes  of  the  definitive  treaty  and  declaration 

aforesaid;  and,  if  it  shall  be  necessary  to  that  end,  to  give 
448      orders  and  instructions  to  the  governor,  or  other  officer  or 

officers  aforesaid,  to  remove,  or  cause  to  be  removed,  any  stages, 
flakes,  train  vatts  "  .  .  Ac 
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It  is  not  necessary  to  read  that  further.  I  have  read  enough  to  show 
that  the  French  Act,  like  the  American  Act,  was  directed  to  the 
assurance  to  the  French  fishermen  of  their  positive  and  definitive 
rights  under  the  treaty  of  1783,  and  under  the  declaration  of  the  two 
monarchs  attached  thereto.  And  I  say,  therefore,  that  the  Act  of  1819 
was  modelled  on  the  Act  of  1788,  and  that  each  of  them  was  an  honest 
and  praiseworthy  eifort  on  the  part  of  Great  Britain  to  meet  its 
affirmative  treaty  obligations  under  the  treaties  with  France  and  the 
United  States  respectively.    That  and  nothing  more. 

The  President:  I  should  like  to  ask  you,  Sir,  were  there,  in  1818, 
some  regulations  concerning  the  exercise  of  the  fishery  in  force  in  the 
British  dominions  in  North  America  ? 

Mr.  Turner.  I  do  not  think  there  were  any.  Learned  counsel  read 
to  the  Tribunal,  at  great  length,  from  very  ancient  proclamations  of 
the  Governor  of  Newfoundland,  and  ancient  Orders-in-Council,  and 
ancient  statutes,  making  provisions  with  reference  to  various  matters 
on  the  Newfoundland  and  the  other  treaty  coasts;  but  it  is  exceed- 
ingly doubtful  whether,  under  any  constitutional  system,  those 
ancient  relics  could  be  said  to  have  been  still  in  force  in  Newfound- 
land waters  in  1818.  And  even  if  they  were,  when  properly  con- 
sidered, they  did  not  constitute  regulations  limiting  the  fishery.  They 
were  principally  prohibitions  against  throwing  ballast  in  bays  and 
harbours,  and  against  throwing  the  offal  of  fish  overboard  on  tho 
fishing  grounds.  I  believe  there  were  one  or  two  ancient  regulations 
about  that,  and  regulations  concerning  the  order  of  precedence  of 
vessels  coming  from  England,  and  matters  of  that  kind ;  but  those,  are 
not  regulations  in  the  sense  that  we  are  talking  about  regulations 
here.  The  United  States  is  talking  about  regulations  directed  at  and 
which  go  to  the  very  time  and  manner  of  the  exercise  of  its  fishing 
right  under  the  treaty  of  1818,  not  about  regulations,  either  ancient 
or  modem,  which  are  designed  to  effectuate  other  purposes,  other 
proper  purposes  of  police,  and  which  only  trench  upon  the  American 
fishing  right  incidentally.  Moreover,  when  I  come  to  that  subject  I 
shall  show,  by  a  letter  from  the  Attorney-General  of  Newfoundland, 
that  as  late  as  1854  there  were  absolutely  no  laws  of  any  character 
which  might  be  considered  as  regulations  of  the  fisheries  in  force  in 
the  colony  of  Newfoundland. 

I  now  call  the  attention  of  the  Tribunal  to  another  British  Act — 
this  time  an  executive  act — constituting  a  contemporaneous  con- 
struction of  the  treaty  of  1818.  I  refer  to  a  letter  written  by  Lord 
Bathurst  to  Sir  C.  Hamilton,  the  Gt)vernor  of  Newfoundland,  imme- 
diately after  the  passage  of  the  Act  of  1819,  and  the  making  of  the 
Order-in-Council,  explaining  to  the  governor  the  method  in  which 
the  treaty  and  the  Act  and  Order-in-Council  pursuant  thereto  should 
be  carried  out.    This  letter,  I  claim,  shows  very  distinctly  the  view 
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of  Lord  Bathurst,  then  Colonial  Secretary,  that  neither  the  treaty, 
nor  the  Ac5t  of  1819,  nor  the  Order-in-Council,  imposed  any  restric- 
tion on  American  fishermen  other  than  such  as  had  been  imposed  by 
the  prior  treaty  of  1783.  The  letter  is  found  on  p.  99  of  the  British 
Case  Appendix.    Lord  Bathurst  there  says : — 

"  In  my  despatch  of  the  8th  April  I  had  the  honour  of  transmitting 
to  you  a  convention  which  had  been  entered  into  between  His  Majesty 
and  the  United  States  of  America  part  of  which  refers  to  the  taking 
and  curing  of  fish  by  the  citizens  of  the  United  States  on  the  coasts 
of  certain  of  His  Majesty's  possessions  in  North  America.  I  have 
now  to  enclose  you  a  copy  of  an  Act  to  give  effect  to  that  convention 
which  has  since  received  the  royal  assent  and  of  an  order  in  council 
which  His  Royal  Hi^ness  has  been  pleased  to  issue  in  the  name  and 
on  the  behalf  of  His  Majesty." 

I  now  pass  on  to  the  third  paragraph : 

"With  respect  to  the  fishery  which  the  citizens  of  the  United 
States  are  authorised  to  carry  on  upon  the  coast  of  Labrador  you  will 
take  care  that  it  be  carried  on  by  them  within  the  specified  limits  in 
the  same  manner  as  previous  to  the  late  war  with  the  United  States, 
taking  every  precaution  however  against  that  introduction  of  contra- 
band articles  into  Newfoundland  or  His  Majesty's  possesions  in 
North  America  to  which  it  was  previous  to  the  war  notoriously 
perverted. 

"  The  right  of  drying  and  curing  in  the  southern  part  of  the  coast 
of  Newfoundland  stands  in  some  degree  upon  a  different  footing.  It 
is  a  new  privilege  conferred  for  the  first  time  by  this  convention 
and  it  is  more  limited  than  that  assigned  to  them  on  the  coast  of 
Labrador  inasmuch  as  the  inhabitants  of  the  United  States 
449  have  no  privilege  even  with  the  consent  of  the  settlers  of  dry- 
ing and  curing  in  any  bay  harbour  or  creek  of  Newfoundland 
which  may  have  been  settled  previous  to  the  signature  of  the  conven- 
tion, while  a  fair  construction  of  the  treaty  leaves  open  to  them  in 
Labrador  every  harbour  not  settled  previous  to  the  peace  of  1783. 
I  am  aware  that  some  difficulty  may  arise  in  deciding  the  extent  to 
which  a  settlement  in  any  bay  harbour  or  creek  is  necessary  to  con- 
stitute an  exclusion  of  American  fishermen,"  Ac. 

This  letter  of  Lord  Bathurst's  plainly  states  that  in  every  respect 
in  which  the  inhabitants  of  the  United  States  were  to  exercise  the 
fishery  right  ynder  the  treaty  of  1818,  it  was  to  be  conformable  to 
the  manner  in  which  the  same  right  had  been  exercised  under  the 
treaty  of  1783,  except  with  respect  to  the  new  right  of  drying  fish 
on  the  southern  coast  of  Newfoundland,  which  he  considered  a  new 
right,  and  therefore  not  so  extensive  as  those  which  had  been  exer- 
cised theretofore;  Lord  Bathurst  certainly  knew  what  this  treaty 
meant,  within  the  contemplation  of  Great  Britain,  if  any  person  in 
that  nation  knew  it;  and  therefore  it  is  more  than  pei'suasive  to  find 
him  declaring,  in  effect,  that  the  rights  secured  to  the  inhabitants 
of  the  United  States  by  the  treaty  of  1818  were  as  full  and  free  and 
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unrestricted  as  those  which  had  been  exercised  under  the  treaty 
of  1783. 

Proceeding  now  a  step  further,  I  say  that  the  conduct  of  Great 
Britain  and  of  the  colonies  in  leaving  the  fishery  unregulated  for 
half  a  century,  constitutes  a  construction  of  the  treaty  contrary  to 
the  present  British  contention.  It  is  impossible  to  believe  that  the 
fishery  would  have  gone  unregulated  for  half  a  century,  if  there 
had  been  any  idea  on  the  part  of  Great  Britain  that  power  remained 
under  the  treaty  to  regulate  it  in  an  effective  manner,  in  a  manner 
limiting  and  impairing  the  American  fishing  right  as  well  as  the 
British  fishing  right. 

The  first  Act  of  the  Colony  of  Newfoundland,  and  the  only  Act 
of  legislation  for  half  a  century  after  1818,  limiting  the  time  and 
manner  of  fishing,  found  in  this  entire  Case,  unless  these  ancient, 
time-worn  provisions  which  learned  counsel  presented  to  the  Tri- 
bunal the  other  day  may  be  considered  legislation  to  that  effect,  is 
the  Act  of  the  Legislative  Assembly  of  Newfoundland  passed  in 
1862 ;  and  that  Government  had  been  constituted  ever  since  the  year 
1834,  I  believe.  Never  during  all  of  the  intervening  period  between 
1818  and  1862  had  Great  Britain,  or  had  the  legislative  branch  of  the 
Government  of  Newfoundland  undertaken  to  impose  limiting  regula- 
tions of  any  character  on  the  fishing  within  the  Newfoundland 
waters. 

Judge  Gray:  May  I  ask,  Mr.  Turner,  if  during  that  period  they 
undertook  to  impose,  or  did  impose,  any  regulations  on  fishing  by 
either  British  subjects  or  American  citizens? 

Mr.  Turner:  They  did  not  turn  their  attention  to  the  subject  of 
regulations  at  all,  in  their  relation  to  either  the  one  or  the  other. 

We  have  the  statement  of  the  Law  Officers  of  the  Colony  of  New- 
foundland that  there  were  no  laws  or  regulations  in  force  in  that 
Colony  as  late  as  1855 ;  and  that  statement  I  will  read  to  the  Tribunal 
from  the  United  States  Counter-Case  Appendix  at  p.  251.  That  is 
all  the  answer  I  think  it  necessary  to  make  to  the  very  extended  read- 
ing of  the  very  old  and  very  ancient  proclamations,  directions,  and 
orders  in  council  indulged  in  by  learned  counsel  on  the  other  side. 

The  President:  To  what  page  are  you  referring,  sir? 

Mb.  Turner  :  I  am  proposing  to  read  from  p.  251. 

The  President  :  Thank  you. 

Mr.  Turner:  This  latter  was  an  enclosure  along  with  the  others 
sent  by  Mr.  Crampton  to  Mr.  Marcy,  in  1855,  for  the  purpose  of 
showing  the  state  of  the  laws  in  the  several  colonies  on  the  subject  of 
the  fisheries : — 

"  St.  John's  Newfoundland,  September  17th,  1855. 

"  Sir :  In  reply  to  your  communication  transmitting  a  copy  of  a 
Despatch  from  the  Right  Honorable  the  Secretary  of  State  xor  the 
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Colonies  to  His  Excellency  the  Governor,  dated  the  23rd  of  August 
last,  requesting  him  to  forward  to  the  Briti^  Minister  at  Washing- 
ton, authentic  copies  of  all  the  laws  and  regulations  of  the  Legisla- 
ture, or  other  competent  authority  of  Newfoundland,  on  the  subject 
of  the  Fisheries  ox  this  Island,  we  have  the  honor  to  report,  in  com- 
pliance with  the  desire  of  his  Excellency,  that,  apart  from  the  com- 
mon law  of  England,  which  is  in  operation  here,  so  far  as  it  is  appli- 
cable to  the  circumstances  of  the  Colony,  and  the  several  Treaties 
defining  the  relative  rights  of  England,  France,  and  the  United 
States  of  America  to  the  fisheries  of  this  Colony,  there  are  no  special 
enactments  of  the  Local  Le^slature  in  operation  here  for  the  regu- 
lation of  the  fisheries. 

450  This  statement  of  the  Law  Officers  of  Newfoundland  is  re- 

inforced by  Lord  Elgin,  Colcmial  Secretary,  in  a  recent  despatch 
sent  by  him  to  the  Governor  of  Newfoundland,  which  I  read  from  the 
Appendix  to  the  Case  of  the  United  States,  vol.  ii,  p.  986,  first  para- 
graph : — 

«  They '» 

that  is,  the  Government  of  the  United  States — 

**  disclaim  desire  that  Newfoundland  fisheries  shall  go  unregulated, 
and  express  their  readiness  to  join  with  His  Majesty's  Government 
in  agreeing  upon  all  reasonable  and  suitable  regulations  for  due  con- 
trol of  fishermen  of  both  countries  in  exercise  of  their  rights,  but 
state  that  they  cannot  permit  exercise  of  these  rights  to  be  subject 
to  will  of  Newfoundland.  Pending  such  an  agreement,  the  furthest 
they  are  prepared  to  go  is  to  accept  such  limitations  as  were  in  ex- 
istence at  time  Convention  of  1818  was  concluded,  and  in  support  of 
this  position  appeal  to  Lord  Salisbury's  note  to  United  States'  Minis- 
ter of  the  3rd  April,  1880,  in  connection  with  disturbances  at  Fortune 
Bay.  Light  dues  were  presumably  not  levied  in  1818,  seines  were 
apparently  in  use,  the  prohibition  of  Sunday  fishing  had  been  abol- 
ished in  1776  (see  15  George  III,  cap.  31),  and  fishing-ships  were 
exempted  from  entry  at  Custom-house,  and  required  only  to  make  a 
report  on  first  arrival  and  on  clearing  (see  same  Act) .  United  States' 
vessels  could,  on  the  basis  of  the  status  quo  in  1818,  only  be  asked  to 
make  report  at  custom-house  on  arrival  and  on  clearing." 

Now,  Sirs,  I  think  these  two  statements,  bearing  the  stamp  and 
authority  that  they  do,  are  all  the  answer  that  is  necessary  to  the 
laboured  production  in  the  British  Case  and  in  the  British  Argument 
of  the  old,  antiquated  orders,  directions,  proclamations,  and  stat- 
utes held  up  as  constituting  restrictions  on  the  Newfoundland  fish- 
eries. 

The  PREsroENT:  If  you  please.  Sir,  do  these  two  statements  refer 
also  to  the  state  of  affairs  between  1783  and  1812  ? 

Mr.  Turner:  I  assume  that  if  there  were  no  provisions  in  force, 
either  in  1818  or  in  1855,  we  mi^t  expect  to  find  that  none  were  in 
force  at  any  prior  time ;  but  that,  of  course,  is  a  matter  of  inference. 
So  far,  however,  as  learned  counsel  called  the  attention  of  this  Tribu- 

92909*-- S.  Doc.  870, 61-3,  vol  9 49 
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iial  to  anything  of  that  nature,  there  was  nothing  that  can  be  con^ 
sidered  as  regulations  in  the  sense  in  which  we  are  considering  regu- 
lations here — as  limitations  on  the  faculty  of  fishing.  The  laws  that 
he  read  from  other  provinces,  not  affecting  the  treaty  coasts  of  1818, 
have  no  bearing  whatever  in  this  Case — no  more  bearing  than  the  laws 
of  the  ancient  colony  of  Plymouth,  or  the  laws  of  New  Jersey,  or  the 
laws  of  New  York,  through  all  of  which  he  carried  -the  Tribunal  at 
such  laborious  length  in  his  remarks  on  this  subject  of  regulations. 

Sir  Charles  Fitzpatrick  :  Mr.  Turner,  would  the  statute  26  Geo. 
III,  cap.  26,  which  is  printed  at  pp.  555  and  following  of  the  Appen- 
dix to  the  British  Case,  in  section  11,  be  applicable? 

Mr.  Turner:  To  which  particular  section  does  the  honourable 
Arbitrator  refer? 

Sir  Charles  Fitzpatrick:  Section  11  of  26  Geo.  Ill,  cap.  26, 
which  you  will  find  printed  at  p.  558  of  the  British  Case  Appendix. 

Mr.  Turner  (reading) : — 

"And  be  it  further  enacted  by  the  authority  aforesaid.  That  it  shall 
not  be  lawful  to  or  for  any  person  or  persons  concerned  or  employed 
in  carrying  on  the  said  fishery,  or  for  anv  seaman  or  fisherman  hired 
for  the  purpose  of  carrying  on  the  said  fishery,  to  use,  or  cause  to  be 
made  use  of,  on  the  shores  of  the  said  island  of  Newfoundland,  any 
seine  or  net- — " 

I  suppose  the  word  should  be  "  or  "  instead  of  "  of,"  as  it  is  printed 
here.    (Continuing  reading: — ) 

" — or  net  of  any  kind  or  description  whatsoever,  for  the  purpose  of 
catching  codfish  by  hauling  such  seine  or  net  on  shore,  or  tucking 
such  seme  or  net  into  any  boat  or  boats,  the  scale  or  mesh  of  which 
said  seine  or  net  shall  be  less  in  dimension  than  four  inches,  under  the 
penalty  of  forfeiting  the  sum  of  one  hundred  pounds  for  every  such 
offense,  etc." 

I  will  say  to  the  honourable  Arbitrator  that  in  going  through  these 
ancient  laws  this  was  the  only  provision  I  could  find  in  the  entire  lot 
which  bore  in  the  remotest  degree,  in  my  judgment,  on  the  subject 
of  regulations  of  the  fisheries  in  the  sense  that  we  are  now  considering 
regulations. 

Sir  Chari.ES  Fitzpatrick  :  There  are  others,  I  think. 
451  Mr.  Turner:  The  honourable  Arbitrator  may  be  right.     I 

have  examined  the  list  very  carefully,  however,  and  can  find 
none  for  myself. 

Sir  Charles  Fitzpatrick  :  I  thought  your  assertion  originally  was 
rather  sweeping  in  view  of  that  section  11. 

Mr.  Turner  :  I  am  not  through  with  that  assertion  yet 

Sir  Charles  Fitzpatrick:  All  right. 

Mr.  Turner  :  This  Act  was  not  intended  to  impose  limitations  on 
fishermen  generally,  but  it  was  directed  manifestly  to  those  engaged 
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in  the  particular  fishery  which  it  was  the  purpose  of  the  Act  to  foster 
imd  encourage.  What  was  the  purpose  of  the  Act?  "An  Act  to 
amend  and  render  more  effectual  the  several  Laws  now  in  force  for 
encouraging  the  Fisheries  carried  on  at  Newfoundland  and  Parts 
adjacent,  from  Great  Britain,  Ireland,  and  the  British  Dominions  in 
Europe." 

The  Act  goes  on  with  very  extensive  provisions  relating  to  bounties 
and  for  the  encouragement  of  the  fisheries  in  various  ways ;  it  is  too 
long  for  me  to  endeavour  to  analyze  it  or  to  bring  it  in  detail  to  the 
attention  of  the  Tribunal,  but  from  the  context  it  appears  evident 
that  section  11  was  intended  to  apply  only  to  the  persons  engaged  in 
the  particular  fishery  to  which  the  Act  referred.  This  Act  was  re- 
pealed by  the  Act  of  the  British  Parliament  of  1824 — repealed  by 
name.  Eliminating  this  Act  for  the  reasons  indicated,  it  is  true,  as 
stated  by  Lord  Elgin  in  his  despatch  to  Governor  MacGregor,  that 
there  were  no  provisions  on  the  subject  of  seines  in  the  year  1818,  nor 
any  other  fishery  regulations. 

The  President:  Do  you  consider  immaterial,  Sir,  for  the  state  of 
affairs  between  the  years  1783  and  1812,  section  9  of  the  statute  of 
Nova  Scotia,  passed  in  1786,  which  is  printed  in  the  Appendix  to 
the  British  Case  at  p.  591,  and  which  reads  as  follows: — 

'''Be  it  further  enacted^  by  the  authority  aforesaid.  That  it  shall 
and  may  be  lawful  for  three  or  more  Justices  of  the  several  Counties 
throughout  the  Province,  and  they  are  hereby  directed  to  hold  a  Spe- 
cial Session  in  their  respective  Counties  or  District,  as  soon  as  may 
be,  for  the  purpose  of  regulating  the  manner  of  placing  nets  and 
seines  in  all  such  havens,  rivers,  creeks  and  harbours,  therein,  as  they 
shall  or  may  judge  necessary  to  prevent  the  aforesaid  evil,  etc. " 

This  Act  is  limited  to  a  year  and  a-half,  because  it  says — 

"  and  this  Act  is  to  continue,  and  be  in  force,  from  the  publication 
thereof,  until  the  end  of  the  year  of  our  Lord  One  thousand  seven 
hundred  and  eighty-seven." 

It  is  a  transitory  law.  Do  you  think  that  this  transitory  law  is 
immaterial  to  the  state  of  affairs  in  1783? 

Mr.  Turner:  I  think  it  is  entirely  immaterial  to  the  construction 
of  this  treaty,  which  has  no  relation  to  the  coast  of  Nova  Scotia — 
immaterial  in  any  sense.  I  am  discussing  the  influence  of  regula- 
tions or  the  want  of  regulations  on  a  special  provision  which  was  in- 
serted in  this  treaty  of  1818,  and  which  does  not  appear  in  any  former 
treaty.  I  say  that,  for  the  purpose  of  determining  what  influence  the 
existence  or  non-existence  of  regulations  ought  to  have  in  the  con- 
struction of  that  special  provision — the  meaning  of  the  words  "  in 
common  " — it  is  absolutely  and  entirely  immaterial  what  some  pro- 
vincial legislature  may  have  provided,  either  before  or  after  1818, 
with  reference  to  fishing  on  coasts  other  than  those  which  were 
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included  in  the  treaty  of  1818 — ^just  as  immaterial  as  it  would  be  to 
consider  the  laws  of  Plymouth,  New  Jersey,  or  the  State  of  TSew 
York.  Of  course,  regulations  are  desirable  for  aU  classes  of  fisheries ; 
nobody  is  contending  otherwise ;  and,  in  so  far  as  the  reading  of  these 
or  any  other  statutes  was  intended  to  enforce  that  view  upon  the 
Tribunal,  counsel  for  the  United  States  do  not  take  any  issue  with 
it ;  but  manifestly  statutes  regarding  coasts  other  than  those  described 
in  the  treaty  of  1818  could  not  possibly  have  entered  into  the  minds 
of  the  negotiators  of  that  treaty  or  have  influenced  them  in  the  fram- 
ing of  this  provision  we  are  now  considering.  The  meaning  of  the 
words  "  in  common  with  the  subjects  of  His  Britannic  Majesty  " 
cannot  now  be  aided,  even  remotely,  by  considering  stray  statutes 
enacting  a  few  inconsequential  regulations  for  coasts  other  than  the 
treaty  coasts. 

The  PREsmENT:  And  in  the  same  way  the  statute  of  New  Bruns- 
wick of  1783,  p.  596  of  the  Appendix  to  the  British  Case,  also  re- 
lates to  New  Brunswick  and  has  no  bearing,  according  to  your 

opinion 

452  Mr.  Turner:  That  is  the  view  I  take  of  it. 

The  PREsmENT:  Upon  the  treaty  coast  of  Newfoundland? 

Mr.  Turner  :  Yes,  Sir,  and  I  make  the  same  answer  to  any  provi- 
sions that  may  be  found  in  the  statutes  of  any  of  the  States  or  prov- 
inces, American  or  Canadian,  at  any  time  prior  or  subsequent  to  the 
making  of  the  treaty  of  1818.  We  are  concerned  here  with  the  ques- 
tion whether  there  w^ere  any  regulations  prior  to  1818,  made  by  any 
authority,  applicable  to  the  coasts  carried  by  the  treaty  of  1818,  and 
we  are  concerned  with  respect  to  that  for  the  purpose  only  of  its 
remote  bearing  on  the  meaning  of  the  words  in  the  treaty  of  1818 
not  found  in  the  prior  treaty. 

Now,  I  pass  on  rapidly,  because  there  is  an  immense  mass  of  ma- 
terial yet  to  be  noticed  and  which  I  must  notice  much  as  I  would  like 
to  conclude  this  argument 

I  now  say  that  until  a  short  time  before  the  correspondence  be- 
tween Mr.  Root  and  Sir  Edward  Grey,  in  1906,  there  never  were  any 
provisions  which  were  considered  as  applicable  to  the  inhabitants  of 
the  United  States  enjoying  their  fishery  rights  on  the  treaty  coasts 
under  the  treaty  of  1818.  The  coast  of  Labrador,  from  Mount  Joli 
to  Blanc  Sablon,  and  the  Magdalen  Islands,  were  imder  the  juris- 
diction of  the  province  of  Quebec  up  to  the  time  of  the  absorption  of 
that  province  in  the  Dominion  of  Canada  in  1867.  That  province 
does  not  appear  to  have  passed  any  laws  whatever  in  relation  to  the 
fisheries  on  the  immediate  treaty  coasts.  The  first  legislation  that 
is  found  applicable  to  those  parts  of  the  treaty  coast  is  the  Act  of  the 
Parliament  of  the  Dominion  of  Canada,  passed  the  22nd  May,  1868, 
and  found  in  the  United  States  Case  Appendix  at  p.  133.    I  say  that, 
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but  I  do  not  stop  now  to  prove  it  by  a  laborious  examination  of  these 
Appendices;  it  would  not  be  worth  the  time,  and  I  am  confident  that 
the  Tribunal,  when  it  goes  through  the  statutes  for  itself,  will  find 
the  statement  to  be  true,  that  the*  first  statutory  regulation  upon  the 
parts  of  the  treaty  coasts  which  were  within  the  jurisdiction  of 
Quebec  originally,  and  afterwards  came  within  the  jurisdiction  of 
the  Dominion  of  Canada,  was  the  Act  of  1868  passed  by  the  Domin- 
ion Parliament.  The  fisheries  on  the  treaty  coasts  went  without 
regulation  of  any  character  until  the  Act  of  1862  in  Newfoundland 
and  the  Act  of  1868  in  the  Dominion. 

The  President:  May  I  ask  one  question  more  concerning  these 
regulations?  The  British  Statute,  15  Geo.  Ill,  1775,  p.  545  of  the 
Appendix  to  the  British  Case,  states  in  section  7 : — 

"  That  from  and  after  the  first  day  of  January^  One  thousand  seven 
hundred  and  seventy-six,  all  vessels  fitted  and  cleared  out  as  fishing 
ships  in  pursuance  of  this  Act,  or  of  the  before-mentioned  Act,  ♦  ♦  * 
shall  not  be  liable  to  any  restraint  or  regulation  with  respect  to  days 
or  hours  of  working." 

By  this  section  7  of  the  British  Statute  of  1775  prior  legislation 
which  had  enjoined  Sunday  repose  was  abolished.    The  Act  says: — 

"  shall  not  be  liable  to  any  restraint  or  regulation  with  respect  to  days 
or  hours  of  working." 

That  meant,  I  think,  that  the  restrictions  upon  labouring  on  Sun- 
day were  abolished.  Does  this  statute  apply  to  the  fishery  on  the 
coasts  of  Newfoundland,  or  does  it  apply  only  to  the  bank  fishery  ? 

Mr.  Turner:  I  should  think.  Sir,  that  that  applied  to  both  fisher- 
ies in  so  far  as  the  vessels  of  Great  Britain  engaged  in  either  the 
one  or  the  other  under  the  influence  of  the  inducements  of  that  stat- 
ute, and  the  provision  to  which  my  attention  is  now  called,  brings 
out  very  clearly  the  point  I  endeavoured  to  make  in  response  to  the 
question  of  his  Honour  Sir  Charles  Fitzpatrick,  that  these  provi- 
sions— section  11,  to  which  he  called  my  attention  among  the  num- 
ber— were  made  with  reference  to  the  particular  fishery  and  to  the 
fishermen  engaged  in  the  particular  fishery  from  the  home  country 
which  it  was  the  object  and  purpose  of  the  statute  to  stimulate  and 
foster,  and  around  which  all  the  provisions  cluster. 

They  "  shall  not  be  liable  to  any  restraint  or  regulations  with 
respect  to  days  or  hours  of  working.""  Tliat  might  refer,  of  course,  to 
restrictions  imposed  by  law;  it  might  refer  to  restrictions  imposed 
by  the  masters  of  vessels ;  it  might  refer  to  one  or  the  other,  although 
the  most  natural  implication  would  be  the  one  suggested  by  the 

President  that  it  referred 

The  PREsmENT :  I  suggest  none. 
453  Mr.  Turner:  — to  the  restrictions  which  had  theretofore 

been  imposed  by  law.    But  why  speculate  about  obscure  pro- 
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visions  in  a  British  statute  of  1775.  I  assume  that  the  British 
Ministry,  when  they  make  solemn  statements  to  the  Colonial  Govern- 
ments concerning  British  laws,  cause  a  sufficient  examination  of  the 
laws  to  be  made  to  enable  them  to  know  that  the  statements  made 
are  correct  and  accurate,  and  Lord  Elgin  expressly  stated  to  Gov- 
ernor MacGregor,  in  the  letter  read  by  me  to  the  Tribunal,  that 
there  were  no  Sunday  laws  in  force  in  Newfoundland  in  1818.  In 
so  far,  then,  as  the  statute  of  1775  might  imply  that  there  had  been 
a  Sunday  law  in  force  in  that  Colony,  we  must  assume  from  the  state- 
ment of  Lord  Elgin  that  it  had  been  gotten  rid  of  in  some  way  or 
other  before  the  treaty  of  1818  was  entered  into. 

The  President:  Then,  I  should  like  to  ask  one  question  more, 
Wlien  did  Labrador,  from  Mount  Joli  to  Blanc  Sablon,  cease  to  be 
a  part  of  Newfoundland  and  become  attached  to  Quebec?  1  am  not 
sure  about  the  time  at  which  that  took  place. 

Mr.  Turner  :  That  is  a  matter  that  I  will  have  to  take  some  time 
to  examine. 

The  PREsroENT:  Of  course,  it  is  not  possible  to  recollect  all  these 
dates. 

Mr.  Turner:  The  coast  of  Labrador  was  first  attached,  as  I  re- 
member, to  Newfoundland.  Then  it  was  attached  to  the  Colony  of 
Quebec.  I  find  the  statement  that  it  was  attached  to  Quebec,  and  by 
a  later  statute  that  portion  of  it  from  Mount  Joli  northward  was 
attached  to  Newfoundland  again.  I  find  such  a  statement  in  the 
British  Case  at  p.  5 : — 

"  Labrador  and  the  Magdalen  Islands  formed  part  of  the  Province 
of  Quebec  in  1783.  A  portion  of  Labrador  was  annexed  to  New- 
foundland prior  to  the  treaty  of  1818." 

I  can,  if  it  is  the  desire  of  the  President,  ascertain  the  facts  accu- 
rately and  present  them  to  the  Tribunal. 

The  President:  It  would  perhaps  be  useful  for  ascertaining  the 
eflPect  of  some  of  these  provisions. 

Mr.  Turner  :  I  entirely  agree  that  it  would  be  valuable  informa- 
tion for  the  Tribunal  to  have.  Now,  I  make  the  further  point  with 
reference  to  these  Canadian  statutes  that,  in  so  far  as  anything  ap- 
pears in  the  Appendices  to  the  Case  or  Counter-Case  of  either  Gov- 
ernment here,  there  is  nothing  to  show  the  making  of  any  regulations 
by  Canada  which  limited,  or  could  have  the  eflFect  of  limiting,  either 
American  or  Canadian  fishermen  with  respect  to  the  matter  of  the 
time  and  manner  of  taking  fish.  All  of  the  earlier  statutes  of  Canada, 
when  they  are  looked  into,  will  be  found  to  have  reference  to  illegal 
fishing  by  foreign  fishing-vessels,  and  not  to  regulations  of  the  fish- 
eries in  the  treaty  waters  participated  in  by  the  inhabitants  of 
Canada  and  the  inhabitants  of  the  United  States.    No  such  statutes 
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apparently  could  be  found.  I  do  not  say  that  they  do  not  exist — I 
do  not  know — ^but  I  assume  that  if  they  did  exist  they  would  have 
been  printed  in  the  British  Case  Appendix.  I  made  quite  a  careful 
examination  of  the  statutes  for  the  purposes  of  this  discussion  at 
the  time  I  prepared  my  notes,  and  I  believe  I  am  correct  in  saying 
that  the  only  statutes  of  Canada  relating  to  the  fisheries  prior  to  1892 
are  those  directed  at  illegal  fishing  in  non-treaty  waters  by  foreign 
fishing- vessels — that  is,  the  only  statutes  reproduced  in  the  Appendix 
to  the  British  Case. 

I  have  also  examined  the  Newfoundland  statutes.  The  British 
Case  Appendix  prints  these  statutes  at  pp.  703,  706,  707,  708,  709, 
710,  711,  712,  and  713.  I  do  not  propose  to  read  these  statutes,  and 
there  is  one  point  only  that  I  desire  to  make  upon  them,  and  that  is 
that,  except  the  last  one,  found  at  p.  713,  which  was  designedly  made 
against  American  fishermen,  they  all  carry  provisions  against  im- 
pairing the  treaty  rights  of  other  nations.  These  statutes,  found  at 
the  pages  indicated,  are  either  original  statutes  carrying  provisions 
against  impairing  treaty  rights,  or  they  are  amendments  of  those 
statutes,  the  amendments,  of  course,  like  the  original  statutes,  being 
subject  to  the  provisions  saving  treaty  rights.  In  view  of  all  this, 
1  think  it  is  a  fair  statement  to  make  that  until  1892  in  Canada,  when 
a  statute  was  made  which  may  be  considered  as  affecting  the  time  and 
manner  of  fishing  in  the  treaty  waters  in  so  far  as  any  part  of  those 
waters  were  under  the  jurisdiction  of  Canada,  and  until  1905,  in  New- 
foundland, there  never  was  any  attempt  to  regulate  by  law  the  exer- 
cise by  American  fishermen  of  their  right  to  fish  under  the 
454  treaty  of  1818.  As  a  matter  of  fact  the  subjection  of  Amer- 
ican fishermen  to  limiting  regulations  is  an  absolutely  new 
question,  so  far  as  the  1818  treaty  coasts  are  concerned,  and  was 
never  discussed  prior  to  the  correspondence  between  Mr.  Root  and 
Sir  Edward  Grey  in  1905. 

I  respectfully  submit  to  the  Tribunal  that  I  have  now  established 
the  grammatical  and  colloquial  meaning  of  the  words  "  in  common," 
and  the  meaning  attached  to  them  by  the  laws  of  the  two  countries, 
and  that  I  have  also  established  by  an  examination  of  the  treaty  of 
1818  and  the  history  leading  up  to  and  attending  its  formulation, 
and  by  the  subsequent  action  of  the  British  Government  in  constru- 
ing and  enforcing  the  treaty,  that  the  Nvords  were  employed  in  the 
treaty  in  their  true  grammatical,  colloquial,  and  technical  sense,  and 
in  none  other,  and  hence  that  they  cannot  have  been  intended  to  con- 
stitute a  limitation,  or  to  authorise  limitation  of  the  fishing  right  of 
the  inhabitants  of  the  United  States  by  the  British  Government,  and 
the  fishing  right  must  be  considered  an  absolute  and  unlimited  right, 
not,  indeed,  an  exclusive  right,  but  one  to  be  exercised  in  common 
with  the  subjects  of  His  Britannic  Majesty  without  limitation  in  the 


760  NOETH  ATLANTIC  COAST  FISHERIES  ABBITBATION. 

time  or  manner  of  fishing.  If  that  be  true,  then  I  submit  that  Ques- 
tion 1  must  be  answered  in  favour  of  the  United  States.  I  conclude 
the  affirmative  presentation  by  reading  from  p.  64  of  the  written 
Argument  of  the  United  States: — 

''  It  is  conceived  that  the  f orej^oing  discussion  has  made  it  possible 
to  measure  intelligently  the  limiting  reflations,  mentioned  in  Ques- 
tion One  of  the  Special  Agreement,  witii  the  rights  granted  by  the 
treaty  of  1818,  and  to  determine  the  extent  of  the  conflict  between 
such  regulations  and  the  treaty.  The  first  limiting  regulation  therein 
mentioned  is  one  'in  respect  of  the  hours,  days,  and  seasons  when 
fish  may  be  taken  on  the  coasts.*  Manifestly  the  treaty  is  without 
limitation  as  to  the  hours,  days,  or  seasons  when  fish  may  be  taken  on 
the  treaty  coasts,  and,  therefore,  regulations  limiting  the  right  to 
fish  to  certain  hours,  days,  or  seasons  are  altogether  in  conflict  with 
the  treaty. 

"  The  next  regulation  mentioned  is  one  in  respect  of — 
'  the  method,  means,  and  implements  to  be  used  in  the  taking  of  fish 
or  in  the  carrying  on  of  fishing  operations  on  such  coasts.' 
''  Here  it  is  again  manifest  that  the  treaty  is  without  limitation  as  to 
the  method,  means,  and  implements  whicn  may  be  used  in  the  taking 
of  fish  or  in  the  carrjring  on  of  fishing  operations,  and  that,  there- 
fore, regulations  limiting  the  method,  means,  and  implements,  which 
miy  be  usexl,  are  in  conflict  with  the  treaty.  It  is  not  necessary  in 
this  connection,  to  consider  regulations  in  respect  of  '  other  matters 
of  a  similar  character,'  for  the  reasons  hereinbefore  stated. 

''  Here,  it  is  submitted,  the  affirmative  argument  logically  ends. 
Regulations  of  the  character,  which  it  is  contended  Great  Britain 
has  authority  to  make  without  the  consent  of  the  United  States, 
necessarilv  limit  the  treaty  right  panted  to  the  United  States;  the 

fr^nt  of  tiiat  right  by  Great  Britain  was  a  voluntary  renunciation  of 
er  sovereignty  to  do  anything  which  in  fact  limits  the  right;  there- 
fore, Great  Britain  has  no  authority  to  make  such  regulations  with- 
out the  consent  of  the  United  States." 

In  this  connection,  I  want  to  advert  to  the  criticism  of  learned 
counsel  for  Great  Britain  concerning  the  passage  found  at  p.  66  of 
the  written  Argument  of  the  United  States,  in  which,  referring  to 
regulations — 

"forbidding  the  placing  or  casting  of  nets  and  seines  over  those 
already  cast,  providing  rules  for  separating  seines  and  nets  which 
become  entangled,  and  similar  regulations." 

It  was  said  that — 

"  While  regulations  of  this  character  may  have  a  tendency  to  pre- 
serve order  among  the  fishermen,  yet,  since  they  affect  the  exercise 
of  the  fishing  ri^ht  and  might  be  so  framed  or  so  administered  as 
to  interfere  with  its  fair  enjoyment,  the  United  States  can  not  admit 
the  right  of  Great  Britain  to  make  such  regulations  applicable  to 
American  fishermen  without  the  consent  of  the  United  States." 

The  criticism  made  upon  that  passage  appeared  to  me  to  have 
much  force,  namely,  that  if,  as  the  United  States  had  admitted,  the 
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authority  remained  unimpaired  in  Great  Britain  to  punish  breaches 
of  the  peace,  regulations  tending  to  prevent  breaches  of  the  peace 
ought  to  come  within  the  same  principle.  In  considering  any  line 
of  demarcation  beyond  which  power  may  or  may  not  pass,  there  is 
always  what  Mr.  Bryan,  a  very  distinguished  citizen  of  the  United 
States,  in  discussing  the  limitations  of  power  under  the  federal  con- 
stitution, called  the  "  twilight  zone  ^ — ^a  zone  within  which  the  exer- 
cise of  power  might  very  well  f  aU  upon  one  side  or  the  other  of  its 
centre  line,  and  this  particular  regulation  may  ]|pe  said  to  be  in  that 
zone.  There  are  a  great  many  regulations  which  Great  Britain 
might  make  and  perhaps  ought  to  make,  affecting  incidentally  the 
fishing  right  of  the  inhabitants  of  the  United  States,  which  fall 
within  this  twilight  zone,  and  it  is  very  difficult  to  say  whether  they 

ought  to  fall  upon  one  side  or  the  other  of  the  line  of  power. 
455      I  pass  with  that  remark  this  criticism  by  learned  counsel  of 

the  passage  of  the  written  Argument  of  the  United  States  in 
question.  I  have  no  authority  to  recede  from  the  view  there  taken, 
but  it  must  be  admitted  that  there  is  a  great  deal  of  force  in  the  ob- 
servation that  the  principle  applicable  to  laws  for  the  punishment  of 
breaches  of  the  peace  ought  to  be  applied  to  laws  intended  to  prevent 
breaches  of  the  peace. 

I  have  now  stated  very  fully — perhaps  with  imnecessary  fulness — 
the  position  of  the  American  Government.  I  now  turn  to  a  state- 
ment of  the  position  of  the  British  Government,  for  the  purpose  of 
making  one  comment  on  it.  It  is  found  in  the  British  Oase  at  p.  40, 
commencing  at  the  beginning  of  the  last  paragraph  on  p.  40 : — 

"As  to  the  general  principle  which  governs  the  construction  of 
treaties  such  as  this,  it  is  submitted  that  the  mere  grant  of  a  right  or 
liberty  to  subjects  of  one  State  to  do  certain  acts  m  the  territory  of 
another  State,  does  not  itself  confer  any  exemption  from  the  juris- 
diction of  the  State  in  which  those  acts  are  done." 

That  is  a  very  broad  statement,  and  unless  all  reason  and  authority 
fails,  it  is  much  too  broad  a  statement.  There  must  be  some  exemp- 
tion from  the  jurisdiction  of  the  local  government,  carried  by  such  a 
treaty  grant  as  this.  Lord  Salisbury  admitted  it,  all  the  publicists 
declare  it,  the  very  submission  in  this  Case  concedes  it.  If  there 
be  any  such  exemption,  then,  logically,  it  must  be — ^it  cannot  be  any- 
thing less — than  exemption  from  exertions  of  local  power  having 
the  effect — the  direct  effect — not  the  incidental  effect — of  limiting  and 
impairing,  in  a  substantial  manner,  the  right  granted.  Great  Britain 
cannot  limit  any  more  than  she  can  deny  the  right  of  inhabitants 
of  the  United  States  to  take  fish  in  British  waters. 

I  now  come  to  a  proposition  upon  which  considerable  stress  was 
laid  by  learned  counsel;  that  is,  that  treaties  granting  right  of  entry 
to  aliens  within  the  territories  of  other  nations,  and  the  right  to  carry 
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on  trade  there,  are  in  no  wise  different  from  the  treaty  of  1818,  and 
create  identicaUy  the  same  relation  or  status  as  between  nations. 

Now  we  say  in  reply  to  that,  that  there  is  no  just  analogy  between 
such  treaties  and  the  treaty  of  1818.  This  is  the  subject  concerning 
which  an  enquiry  was  propounded  by  the  President  at  a  former  ses- 
sion, and  I  now  answer  that  enquiry.  The  question  was,  why  the 
treaty  grant  of  the  right  to  trade,  &c.,  does  not  constitute  a  servitude? 
and  I  reply : — 

1.  Such  grants  have  not  in  practice  been  perpetual,  so  that  no 
§uch  servitude  has  been  recognised  in  international  law,  or  has  come 
within  the  rules  which  have  been  recognised  in  international  law  as 
determining  the  existence  of  a  servitude. 

2.  Such  rights,  commonly  included  under  the  general  term  "  alien 
rights,"  are  not  rights  which  affect  the  territorial  sovereignty  of  the 
grantor  nation.  The  treaties  which  confer  them  relate  only  to  the 
exercise  of  a  sovereignty  based  not  on  the  principle  of  territoriality, 
but  of  personality.  They  affect  sovereign  rights  of  the  grantor  State 
over  persons,  and  limitations  of  those  governing  rights  as  regards 
aliens  are  limitations  only  of  the  personal  sovereignty  of  the  State, 
and  consequently  cannot  be  deemed  to  be  State  servitudes,  which  in 
their  nature  affect  only  the  territorial  sovereignty. 

3.  The  rights  granted  to  aliens  are  rights  the  exercise  of  which 
does  not  attach  to  or  affect  or  involve  the  use  of  the  territory  of  the 
grantor  State.  They  merely  remove  pro  tanto  the  personal  disa- 
bility of  aliens  to  engage  in  business  or  other  personal  transactions, 
and  afford  to  them  the  personal  opportunity  to  make  personal  con- 
tracts or  to  acquire  private  titles  imder  all  the  limitations  and  control 
to  which  such  titles  are  subject;  and  this  in  no  degree  affects  directly 
the  territory  of  the  grantor  State. 

4.  For  these  reasons,  under  the  accepted  rules  of  international  law, 
which  declare  that  an  international  servitude  must  be  perpetual, 
must  constitute  a  restriction  of  territorial  sovereignty  as  distin- 
guished from  a  personal  sovereignty,  and  must  directly  attach  to  and 
operate  on  the  territory  of  the  grantor  nation,  so-called  alien  rights 
have  not  been  regarded  in  international  law  as  creating  servitudes. 

In  contradistinction  to  such  alien  rights  is  presented  the  right 
granted  to  the  United  States  by  the  treaty  of  1818,  which  was  a  per- 
petual right,  granted  to  an  independent  State,  for  the  benefit  of  its 
inhabitants,  to  make  direct  and  immediate  use  of  the  territory  of 
the  grantor  State,  to  the  exclusion  of  that  territorial  right  of  sov- 
ereignty by  virtue  of  which  the  grantor  State  could  have  disposed 
freely  of  the  use  of  that  territory  before  the  grant,  and  to  make  that 
use  without  having  its  inhabitants  acquire  or  depend  upon  any  pri- 
vate rights  or  secure  any  consent  from  the  general  sovereign  of  the 
territory ;  and  with  the  added  consideration  that  the  territory  affected 
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was  territory  over  which  the  grantor  State  had  both  imperinm  and 

dominiuTn. 
456  In  support  of  the  proposition  that  these  treaties  do  not 

create  servitudes,  I  refer  the  Tribunal,  first,  to  a  passage  from 
Pra<iier-Foder6,  which  will  be  found  in  the  translation  of  his  work 
handed  to  the  Tribunal,  and  from  which  I  now  read.  The  author 
discusses  the  subject  in  a  way  which,  it  seems  to  me,  puts  it  upon  a 
correct  basis.     I  read  from  section  839  of  the  translation : — 

"  If  public  or  international  servitudes  constitute  a  right  restricting 
the  free  exercise  of  territorial  sovereignty  for  the  benefit  of  a  foreign 
state,  we  should  not  consider  as  such  the  restrictions  resulting  from 
the  necessity  for  states  to  live  in  peace,  side  by  side,  such  as  the  obli- 
gation to  allow  foreigners  to  establish  themselves  in  their  territories ; 
that  of  not  severing  diplomatic  relations  with  other  states,  and  not  to 
isolate  themselves;  the  obligation  to  authorize  navigation  upon  the 
large  rivers  and  in  territorial  waters.  'These  obligations,'  says 
Bluntschli, '  arise  from  the  very  existence  of  international  law  and  the 
sovereignty  of  a  state  is  necessarily  limited  by  them.' " 

When  we  consider  the  relations  of  States,  the  necessities  of  citizens 
or  subjects  of  States  to  resort  freely  to  other  States,  the  necessity  of 
States  to  carry  on  trade  with  each  other  for  the  supplying  the  wants 
of  the  one  out  of  the  abundance  of  the  other,  when  we  consider  the 
absolute  condition  of  exclusion  and  isolation  that  would  exist  be- 
tween nations  if  these  grants  were  not  freely  made  and  freely  ex- 
ercised, and  when  we  consider  the  very  remarkable  condition  of  affairs 
that  would  exist  if  the  vast  interrelated  rights  of  all  the  nations  of 
the  world  created  by  such  treaties  were  denominated  real  rights 
and  subject  to  exercise  within  the  limits  of  other  nations  free  from 
their  control,  it  would  seem,  that  a  sufficient  reason  exists  for  making 
an  exception  of  such  treaties  from  the  general  rule,  even  if  they 
might  appear  to  be  included  within  the  principle  on  which  it  is 
founded.  We  can  see  very  readily  why  an  exception  should  be  made 
of  rights  of  this  character,  rights  which  are  absolutely  necessary  to 
the  happiness  and  prosperity  of  the  people  of  all  of  the  world,  and 
rights  which,  of  course,  would  not  be  granted  and  could  not  be  exer- 
cised, if  the  strict  principle  of  the  servitude  doctrine  were  applied  to 
them. 

I  apprehend,  therefore,  that  that  is  what  Pradier-Fod6r6  meant, 
and  that  that  is  what  Bluntschli  meant,  when  they  said  that  these 
rights  arise  from  the  very  existence  of  nations  and  their  relations  to 
each  other,  and  that  their  grant  and  their  exercise  do  not  limit 
sovereignty.  In  the  final  analysis  it  is  the  practice  of  nations  which 
makes  international  law. 

I  next  refer  the  Tribunal  to  a  discussion  of  the  subject  by  Clauss, 
at  marginal  page  166,  where  this  view  is  stated,  and  alien  rights  dis- 
tinguished on  principle  from  national  rights  in  another's  territories 
which  constitute  true  servitudes. 
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After  referring  to  the  stipulations  of  treaties  made  by  Oriental 
countries  conferring  the  exemption  from  the  local  jurisdiction  on 
aliens  residing  in  those  countries,  Mr.  Clauss  says : — 

"  It  goes  without  saying  that  no  civilized  state  will  take  upon  itself 
such  limitations  threatening  its  existence  and,  should  it  bind  itself  to 
such,  only  an  (personal)  obligation  could  reasonably  arise  from  them 
binding  the  state  power  in  general  only  and  not  in  its  character  of 
territorial  sovereignty. 

"  Fundamentally,  such  limitations  of  a  state  in  regard  to  foreigners 
are  not  servitudes,  not  limitations  of  its  territorial  sovereignty,  and 
the  entire  alien  law  is,  according  to  our  conception,  based  not  on  the 
principle  of  territoriality  but  of  personality.  The  prevailing  legal  view 
that  the  state  power  exercises  sovereign  rights  over  foreigners  by  vir- 
tue of  its  territorial  sovereignty  is  based  on  the  mediaeval,  feudal, 
conception  which  looked  upon  the  persons  inhabiting  the  territory 
solely  as  appurtenances  of  the  ground  and  soil,  a  conception  which 
can  no  more  be  applied  to  the  subjects  of  a  state  according  to  the 
present  legal  viewpoint. 

"  It  is  true  that  state  power  controls  aliens  only  in  so  far  as  they 
enter  the  spatial  sphere  of  authority  of  the  state.  This  entrance  of 
the  foreigner  into  the  sphere  of  influence  of  the  home  state  is  only  a 
presupposition  to  the  exercise  of  the  power  and  not  its  ground.  The 
presence  of  the  subject  of  the  state  within  the  limits  of  his  state  is, 
to  a  certain  extent,  also  presupposed  in  order  that  the  state  power 
mav  have  its  widest  efficacy. 

The  le^al  relation  of  the  alien  to  the  home  Hocal)  state  power  is, 
consequenuy,  also  a  personal  relation  of  subjection.  The  home 
(local)  state  power  excludes  foreigners,  prosecutes  them,  levies  taxes, 
by  virtue  of  its  personal  sovereignty  and  not  its  territorial  sover- 
eignty. It  is  true  that  this  personal  condition  of  government  is  par- 
tial and  effective  in  a  certain  direction  only. 

"  Sovereign  rights  of  the  home  (local)  state  over  aliens  are  gov- 
erning rights  over  persons,  and  limitations  of  these  governing  rights 
as  regards  aliens  appear  as  limitations  of  the  personal  sovereignty  of 
the  state,  and,  consequently,  can  not  be  characterized  as  state  servi- 
tudes." 

Now,  the  honourable  President  propounded  another  question  to  me 
yesterday  morning,  which  I  endeavoured  to  answer  as  best  I  could  at 

that  time. 
457  The  President:  Might  I  ask  a  question  concerning  this 

point  before  you  come  to  the  other  point? 

Mr.  Turner:  Yes,  Sir. 

The  PREsmENT:  The  exercise  of  a  right  arising  out  of  a  treaty 
of  amity  and  of  a  treaty  of  commerce,  you  consider  as  an  obligatory 
right? 

Mr.  Turner  :  As  obligatory. 

The  PREsn>ENT:  In  contradistinction  to  a  servitude  right? 

Mr.  Turner:  Yes,  Sir. 

The  President  :  Treaties  of  commerce  are,  as  a  rule,  I  believe,  and 
perhaps  without  exception,  only  made  for  a  certain  term  of  years. 


AB6nM£:E<rX  of  GEOEGE  TURNEE-*  765 

Treaties  of  amity,  I  should  think,  are  as  a  rule,  made  without  limita- 
tion of  time;  but  that  is  a  subordinate  point.  As  you  consider  these 
rights  arising  out  of  treaties  of  commerce  and  of  amity  as  oblig- 
atory rights,  you  come  to  the  consequence,  I  think,  that  citizens  of 
one  State  who  exercise  an  industry  or  a  trade  on  the  territory  of 
another  State  pursuant  to  such  a  treaty  of  commerce  are  subject  to 
the  local  laws  regulating  the  exercise  of  such  industry ;  for  instance, 
regulating  the  working  on  Sundays,  regulating  the  closing  of  shops  at 
a  certain  hour  in  the  evening,  regulating  thtj  age  of  apprentices  and 
the  age  of  other  employees  or  the  subordination  to  the  duty  of  con- 
tributing to  the  insurance  against  illness,  accidents,  or  invalidity, 
and  similar  matters.  In  consequence  of  the  fact  that  the  exercise  of 
these  ri^ts  is  subject  to  the  regulation  of  the  State  on  whose  terri- 
tory the  trade  or  the  industry  is  exercised,  I  understood  you  yester- 
day to  come  to  the  conclusion  that  that  would  be  no  right,  in  the 
strict  sense  of  the  word ;  that  it  would  be  only  a  shadow  of  a  right, 
because  it  is  subject  to  the  regulation  and  limitation  by  the  State  on 
whose  territory  the  industry  is  exercised. 

Did  I  understand  you  well  that  you  deny  the  character  of  a  right 
to  all  these  faculties,  liberties — ^I  do  not  use  the  term  "  right,"  you 
see — ^but  that  you  consider  it  only  a  shadow  of  a  right  which  is 
conceded  to  the  other  State  in  a  case  like  this? 

Mr.  Turner  :  I  do  not  think  the  language  of  counsel  in  considering 
a  special  relation  can  always  be  extended  to  include  very  broad  con- 
ceptions. I  was  considering,  when  I  used  the  term  "  shadow  of  right," 
a  fishery  right  which  was  to  be  broader  or  narrower  according  to 
future  limitations  which  Great  Britain  claimed  to  have  the  power 
to  make  concerning  its  exercise.  I  used  the  expression  which  the 
President  has  referred  to,  that  that  would  be  the  shadow  of  a  right; 
and  it  seems  to  me  that  logically  and  according  to  all  experience, 
I  was  correct  in  the  use  of  the  expression.  Of  course  I  did  not  have 
in  mind  this  very  broad  question  of  rights  of  trade  under  treaties  of 
amity  and  commerce  made  between  nations.  It  seems  to  me  that  a 
very  different  rule  is  to  be  applied  to  them,  on  the  doctrines  laid 
down  by  the  international  law  writers.  First,  they  are  simply  treaty 
stipulations,  providing  for  what  would  be  required  to  be  done  in  a 
large  sense  without  them  by  nations  recognising  the  principles  of 
international  law,  and  desiring  to  live  in  amity  and  good  neighbour- 
hood with  each  other,  and  to  exercise  comity  to  each  other;  and  sec- 
ond, when  their  essential  character  is  considered,  they  do  not  effect 
an  impairment  of  territorial  sovereignty,  but  simply  limit  personal 
or  general  sovereignty  in  the  sense  that  every  nation  limits  its  sov- 
ereignty to  do  as  it  pleases  by  every  ordinary  treaty  stipulation, 
thereby  creating  a  mere  obligation  and  not  a  real  right.  In  the  face 
of  such  an  obligation  to  permit  aliens  to  reside  and  trade,  the  nation 
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would  have  no  right  to  deny  the  alien  privileges,  but  it  would  have 
the  power  to  do  so,  and  if  it  exercised  the  power  the  alien  privilege 
would  be  gone.  But  when  a  real  right  is  once  vested,  the  servient 
nation  has  neither  the  right  nor  the  power  to  destroy  it.  I  use  the 
term  power  in  the  sense  of  effectiveness — in  the  sense  that  when  one 
has  parted  with  title  to  property,  we  say  he  no  longer  has  power  to 
affect  its  status.  If  he  has  merely  obligated  himself  with  reference 
to  it  he  still  has  power  to  do  as  he  pleases  with  it  although  perhaps 
at  the  expense  of  his  obligation.  That  is  the  distinction,  as  I  under- 
stand it,  between  treaty  stipulations  of  nations  which  create  real 
rights  and  others  which  create  mere  obligations. 

I  do  not  feel  obligated,  however,  to  square  every  rule  of  interna- 
tional law  with  strict  principle,  because  in  the  great  mass  of  con- 
flicting opinions  which  we  find  upon  this  and  other  subjects,  it  is 
very  difficult  indeed  to  square  any  principle  stated  here  with  all  of 
the  conceptions  which  may  be  brought  up  concerning  it  and  regard- 
ing it. 
458  The  President:  You  draw  a  distinction,  then,  Sir,  between 

the  special  right  of  fishing  under  certain  regulations  from  the 
territorial  State  and  the  right  of  exercising  any  other  industry  under 
regulation  of  the  State  on  the  territory  of  whom  that  right  is  to  be 
exercised?  In  the  first  case  it  is  only  a  shadow  of  a  right,  and  in  the 
second  case  it  might  be  a  substantial  right  ? 

Mr.  Turner  :  I  think  that  distinction  perhaps  is  drawn  with  more 
force  than  I  might  state  it  verbally  in  an  answer  which  I  have  pre- 
pared to  the  question  which  the  honourable  President  propounded  to 
me  yesterday,  as  to  the  particular  act  of  sovereignty  which  the  United 
States  exercises  when  its  citizens  go  into  British  waters  for  the  pur- 
pose of  fishing, 

What  acts  of  sovereignty  can  the  United  States  perform  in  the  ter- 
ritory specified  by  the  treaty  of  1818,  by  virtue  of  the  grant  of  that 
treaty  ? 

1.  The  United  States  can  lawfully  introduce  into  the  specified 
territory  its  inhabitants  to  exercise  under  its  authority  the  liberty 
of  fishing  therein,  without  their  having  the  consent  of  Great  Britain, 
and  indeed  notwithstanding  any  objection  on  the  part  of  Great 
Britain. 

2.  The  United  States  can  lawfully  maintain  and  protect  its  citizens 
in  the  exercise  of  that  right  under  its  authority  in  that  territory. 

3.  The  United  States  can  lawfully  regulate  and  control  its  in- 
habitants in  their  exercise  of  the  libertv  to  take  fish  within  the  terri- 
torial  jurisdiction  of  Great  Britain,  which  liberty  they  hold  under 
the  United  States. 

4.  It  is  conceivable  that  any  Power  having  a  servitude  attaching 
to  the  territory  of  another  Power  may  perform  acts  within  that  ter- 
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ritory  which  are  in  no  sense  acts  of  sovereignty.  It  may  acquire 
property.  It  may  make  contracts.  It  may  as  a  body  corporate  or 
through  its  citizens  as  individuals,  engage  in  a  great  number  of 
transactions  which  are  not  sovereign  in  their  character,  and  which 
are  not  included  within  the  sovereign  power  vested  by  the  grant  of 
the  servitude  and  subtracted  from  the  sovereignty  of  the  grantor 
State. 

This  statement  voices  as  strongly  as  I  can  do  it  the  view  of  the 
United  States  concerning  the  difference  between  relations  created  by 
a  treaty  such  as  that  of  1818,  and  those  created  by  treaties  of  peace, 
amity,  trade,  and  commerce. 

Now  I  want  to  pass  on,  if  I  may  be  permitted  to  do  so,  and  get  to 
other  points  in  the  Case. 

Great  Britain  states  her  contention  in  Question  1  in  a  manner 
which,  I  submit,  is  a  practical  admission  that  her  sovereignty  has 
been  limited  by  the  treaty  of  1818.  She  does  not  claim  in  that  sub- 
mission the  right  to  make  any  regulations  which,  within  her  judg- 
ment, she  may  deem  necessary.  She  claims  the  right  to  make  regu- 
lations, first,  which  are  reasonable*;  but  then  she  does  not  stop  there. 
Those  regulations,  according  to  the  submission,  must  be  reasonable 
from  the  certain  particular  viewpoints  which  she  set  up.  Now,  in 
order  for  her  to  have  maintained  a  consistent  attitude,  to  have  main- 
tained that  her  sovereignty  was  not  limited  by  the  treaty  of  1818,  I 
submit  that  she  ought  to  have  come  into  this  Tribunal  and  said, 
"  Great  Britain  has  the  power  to  make  any  regulations,  which  seem 
proper  or  desirable  and  necessary  within  her  discretion."  When  she 
does  not  do  that,  but  comes  here  and  submits  that  she  can  only  make 
reasonable  regulations,  and  that  these  reasonable  regulations  must 
be  reasonable  from  the  particular  viewpoint  set  up  by  her,  I  say  that 
that  is  an  admission  that  her  sovereignty  is  limited  with  regard  to 
the  fishery,  and  that  she  is  bound  to  look  beyond  the  sphere  of  her 
own  discretion,  which  under  a  complete  and  undiminished  sovereignty, 
she  would  have  the  right  to  look  to  alone.  That  is  the  only  limita- 
tion which  any  soverei/g^i  State  recognises  in  the  passages  of  laws  con- 
cerning matters  over  which  it  has  complete  sovereignty. 

But  passing  that  by,  do  these  concessions  thus  made  by  Great 
Britain,  namely,  that  the  regulations  which  she  may  make  must  be 
reas(mable,  &c.,  materially  alter  the  question  of  power  to  be  deter- 
mined by  the  Tribunal?  Assume  that  the  regulations  must  be  rea- 
sonable, arid  that  they  must  be  reasonable  within  the  particular  view- 
point set  up  by  Great  Britain,  the  claim  of  unilateral  power  on  the 
part  of  Great  Britain  to  make  them,  because  when  it  is  remembered 
that  on  the  theory  of  unlimited  sovereignty  there  is  no  appeal  from 
the  power  of  Great  Britain  except  a  diplomatic  appeal  to  her  in 
case  she  acts  from  viewpoints  contrary  to  those  laid  down  in  her 
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submission,  the  necessary  corollary  is  that  tiie  exercise  of  the  power 
at  all  is,  in  effect,  in  substance  and  in  fact,  the  exercise  of  an  absolute 
and  unlimited  power.  Under  a  power  such  as  that  the  colonies  can 
still  make  any  laws  and  regulations  they  may  want,  and  which 
459  may  be  speciously  defended  as  necessary  for  the  preservation 
of  the  fisheries,  or  necessary  for  the  fair  enjoyment  of  the 
fisheries  by  the  fishermen  of  both  countries,  and  the  Government  of 
the  United  States  would  have  no  redress  except  through  such  per- 
suasive powers  as  it  might  bring  to  bear  on  the  Government  of  Great 
Britain,  or,  if  it  cared  to  push  its  mere  obligatory  treaty  rights  more 
energetically,  to  reprisals  which  it  might  see  proper  to  engage  in 
for  the  purpose  of  enforcing  respect  for  its  treaty  rights.  So  that 
Great  Britain  has  not  altered,  and  cannot,  by  the  form  of  her  sub- 
mission, alter  the  essential  question  of  power  to  be  determined.  The 
question  comes  back,  and  comes  back  every  time,  and  must  be  deter- 
mined, does  the  grant  of  a  treaty  right  which  implies  a  derogation 
of  sovereignty,  leave  still  in  the  granting  nation  a  residuary  sov- 
ereignty to  so  act  with  reference  to  the  right  granted  as  to  impair 
and  limit  the  enjoyment  of  the  right? 

It  may  be  said  that  it  is  not  to  be  presumed  that  if  Great  Britain 
be  given  the  power  to  make  reasonable  regulations,  that  that  power 
would  not  be  wisely  and  justly  and  fairly  executed  by  that  nation 
and  by  its  colonies.  That  may  be  true,  but  I  say  that  national  rights 
are  not  to  depend  upon  presumptions  of  that  kind,  and,  more  than 
that,  that  such  presumptions  are  not  drawn  in  international  law. 
Bights  are  held  by  virtue  of  legal  titles  between  nations  as  between 
individuals,  and  they  are  not  to  be  made  to  depend  upon  any  pre- 
sumption, and  particularly  upon  a  presumption  which  the  history  of 
nations  shows  to  have  been  falsified  in  all  the  ages.  History  teaches 
that  nations  do  not  live  up  to  their  treaty  obligations. 

Now  I  shall  go  into  a  very  considerable  discussion  of  the  regula- 
tions of  the  fisheries  made  by  the  Colony  of  Newfoundland,  for  the 
purpose  of  showing  that  that  colony  haS  not  lived  up  to  any  such 
presumption  upon  which,  it  may  be  thought,  the  United  States  ought 
to  rely  for  the  protection  of  its  fishery  rights,  but  that  on  the  con- 
trary, that  colony,  moved  and  animated  by  a  desire  to  impair  the 
rights  of  the  United  States,  to  coerce  the  Government  of  the  United 
States,  has  made  fishery  regulations  not  only  not  necessary  for  the 
preservation  of  the  fisheries,  but  regulations  both  unnecessary  and 
unfair,  and  made  for  the  purpose  of  imposing  the  heavy  hand  of  local 
power  upon  the  United  States  to  coerce  it  into  a  certain  course  of 
action. 

Having  reached  this  point  in  my  argument  I  will  have  occasion  to 
refer  to  some  maps  of  the  fishing  coasts  that  will  make  these  regula- 
tions plain  to  the  apprehension  of  the  Tribunal ;  and  as  the  hour  of 


ABGUMENT  OF  GEORGE  TURNER.  769 

12  o'clock  has  now  arrived,  if  it  is  agreeable  to  the  Tribunal,  I  will 
be  glad  to  defer  going  into  the  matter  until  the  coming  in  after 
lunch. 

The  PREsroENT:  We  will  adjourn  until  2  o'clock. 
[The  Tribunal,  at  12  o'clock  a.  m.,  took  a  recess  until  2  o'clock  p.  m.] 

AFTERNOON  SESSION,  TUESDAY,  JUNE   28,   1010,  2  P.  M. 

Mr.  Turner:  I  had  at  the  noon  recess  reached  the  subject  of  the 
regulation  of  the  fisheries  made  by  the  Colony  of  Newfoundland. 
The  first  regulations  of  that  colony  to  which  I  call  attention,  are  the 
Acts  called  "  The  Foreign  Fishing  Vessels  Act "  the  one  enacted  in 
1905,  and  the  other  enacted  in  1906.  These  are  found  on  p.  197  and 
succeeding  pages  of  the  United  States  Case  Appendix. 

I  will  first  call  the  attention  of  the  Tribunal  to  the  exceedingly 
stringent  provisions  of  these  Acts,  after  which  I  shall  endeavour  to 
satisfy  the  Tribunal  that  these  Acts  were  intended  to  have  applica- 
tion to  the  vessels  of  the  United  States. 

The  first  section  of  the  Act  of  1905,  after  authorising  the  petty 
officers  of  Newfoundland  to  board  vessels  at  their  discretion,  pro- 
vides : — 

"  And  if  such  foreign  fishing  vessel  has  on  board  any  herring, 
caplin,  squid,  or  other  bait  fishes,  ice,  lines,  seines,  or  other  outfits 
or  supplies  for  the  fishery,  purchased  within  any  port  on  the  coasts 
of  this  island  or  within  the  distance  of  three  marine  miles  from  any 
of  the  coasts,  bays,  creeks,  or  harbours  of  this  island,  or  if  the  master 
of  the  said  vessel  shall  have  engaged,  or  attempted  to  engage,  any 
person  to  form  part  of  the  crew  of  the  said  vessel  in  any  port  or  on 
any  part  of  the  coasts  of  this  island,  or  has  entered  such  waters  for 
any  purpose  not  permitted  by  treaty  or  convention  for  the  time  being 
in  force,  such  vessel  and  the  tackle,  rigging,  apparel,  furniture,  stores 
and  cargo  thereof  shall  be  forfeited." 

Now,  whatever  may  be  said  of  the  authority  of  a  nation  to  make 
such  regulations,  I  submit  that  their  character,  as  exhibiting 
460  the  spirit  of  comity  and  good  neighbourhood  towards  other 
nations  evidenced  by  them,  is  one  worthy  of  consideration  in 
this  connection.  If  a  vessel  comes  there,  and  by  some  disaster  one- 
half  of  her  crew  have  been  swept  overboard,  she  has  to  be  anchored 
there,  she  cannot  hire  anybody  in  the  Colony  of  Newfoundland  to 
assist  in  getting  her  home,  to  say  nothing  about  hiring  assistance  to 
prosecute  the  purposes  of  her  voyage.  If  her  ice,  which  she  may 
have  had  stored  away  for  the  purpose  of  preserving  the  fish  which  she 
catches,  may  have  been  melted  through  some  casualty  which  has  pro- 
longed her  voyage,  she  is  to  be  debarred  the  opportunity  of  pursuing 
the  purposes  of  her  fishing  voyage,  and  the  fishing  venture  is  de- 
stroyed. Or,  if  her  lines  and  seines  and  other  outfit  have  been  carried 
overboard  by  the  tempestuous  storms  to  which  those  seas  are  subject, 
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she  is  to  be  paralysed  in  her  efforts  and  turned  away  from  the  enjoy- 
ment of  her  rights. 

I  do  not  say  that  these  things  are  not  within  the  competence  of 
the  Legislature  of  Newfoundland,  but  I  do  say  that  they  show  a 
spirit  and  disposition  towards  the  fishing-vessels  of  the  United 
States  which  exhibits  very  plainly  the  treatment  American  fishing- 
vessels  are  to  expect  in  the  future  if  turned  over  to  the  tender  mercies 
of  Newfoundland  legislation. 

In  the  Foreign  Fishing  Vessels  Act  of  1906  these  provisions  are 
very  much  extended.  Section  2  of  that  Act  has  this  same  provision 
respecting  the  having  on  board  of  herring,  caplin,  squid  or  other 
bait  fishes,  ice,  lines,  seines  or  other  outfits  or  supplies  for  the  fishery, 
purchased  within  any  port  on  the  coasts  of  this  colony,  and  also  the 
same  provision  against  engaging  or  attempting  to  engage  any  person 
to  form  part  of  the  crew  of  the  vessel  in  any  port  or  any  part  of  the 
colony.  And  it  has  also  the  provision  regarding  the  forfeiture  of 
the  vessel,  and  the  effect  of  the  presence  on  board  of  the  vessel  of 
these  various  articles,  and  throwing  upon  the  fisherman  whose  vessel 
may  have  been  arrested  and  detained  by  the  officials  of  Newfound- 
land, the  burden  of  establishing  affirmatively,  that  the  particular 
fish  on  board  were  not  caught  within  Newfoundland  waters,  and  that 
the  particular  things  on  board  were  not  bought  within  those  waters. 

And  then  comes  this  provision,  section  5 : — 

"  No  alien,  not  so  entitled  by  treaty  or  convention  for  the  time  be- 
ing in  force,  shall  fish  in  the  waters  of  this  colony ;  and  the  master, 
owner  or  agent  of  any  fishing  vessel  who  permits  any  alien  not  so 
entitled  to  fish  in,  from,  or  for  such  vessel,  shall  be  liable  to  a  penalty 
not  exceeding  one  hundred  dollars^  or  to  the  forfeiture  of  such 
vessel,  as  the  magistrate  shall  determine." 

Thus  raising  the  particular  proposition  which  the  United  States 
insists  is  the  only  proposition  presented  by  question  2,  namely,  that 
the  United  States  has  no  right  to  employ  aliens  generally  on  its 
fishing-vessels. 

Then  section  6 : — 

"No  person,  being  a  British  subject,  shall  fish  in,  from,  or  for  a 
foreign  fishing  vessel  in  the  waters  of  this  colony,  and  the  master, 
owner,  or  agent  of  any  foreign  fishing  vessel  who  permits  any  such 
British  subject  to  fish  m,  for,  or  from  such  vessel,  shall  be  liable  to  a 
penalty  not  exceeding  one  hundred  dollars,  or  to  the  forfeiture  of 
such  vessel,  as  the  magistrate  shall  determine." 

Then  section  7 : — 

"  No  person,  being  a  resident  of  this  colony,  shall  leave  this  colony 
for  the  purpose  of  engaging  in  foreign  fishing  vessels  which  are 
fishing  "  and  so  on. 

Then  section  8 : — 

"  No  person,  being  a  resident  of  this  colony,  shall  sell,  let,  hire,  lend 
or  remove  from  this  colony,  for  the  purpose  of  selling,  letting,  hiring, 
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or  lending  to  a  master,  owner  or  agent  of  any  foreign  fishing  vessel 
any  boats,  nets,  or  gear,  under  a  penalty  not  exceeding  one  hundred 
dollars." 

These  provisions  show  a  purpose,  and  a  perfect  purpose,  to  para- 
lyse American  fishing-vessels  entering  Newfoundland  waters,  and  to 
prevent  them,  no  matter  what  casualties  they  may  have  suffered,  from 
carrying  on  their  fishing  operations  within  those  waters. 

"  Nor  shall  the  master,  owner,  or  agent  of  any  foreign  fishing  vessel, 

buy,  hire,  or  borrow,  in  any  port  or  place  in  this  colony,  or  in  the 

waters  of  this  colony,  any  boats,  nets,  or  fishing  gear,  from  any  person 

resident  in  this  colony,  under  a  penalty  for  each  offence  not  exceeding 

one  hundred  dollars." 

461  The  almost  prohibitive  effect  of  these  Acts  on  the  American 

fishing  right  was  pointed  out  by  Mr.  Root  in  his  letter  to  Sir 
M.  Durand  of  the  7th  October,  1905,  to  be  found  in  the  United 
States  Case  Appendix,  at  p.  968. 

The  President:  Please,  Sir,  is  that  Statute  in  force,  or  has  it 
been  suspended? 

Mr.  Turner:  It  is  suspended  by  Order-in-Council  of  His  Majesty, 
made,  I  believe,  in  1906. 

I  am  proceeding  through  this  legislation  of  Newfoundland  to  show 
that  the  United  States,  if  remitted  to  the  discretion  of  a  people  en- 
gaged in  a  competitive  business,  such  as  this  fishing  business  is,  can- 
not expect  to  receive,  on  the  ordinary  principles  which  animate  the 
conduct  of  competitors  generally,  the  fair  treatment  which  it  is  en- 
titled to  receive  in  the  conduct  of  its  fishing  privilege,  and  of  course 
the  spirit  and  purpose  of  Newfoundland  is  shown  as  well  in  an 
abortive  law  which  it  may  have  passed,  as  in  those  laws  which  have 
received  the  approval  of  the  Home  Government. 

Now  concerning  both  of  these  Acts,  1905  and  1906,  Mr.  Root  said, 
and  his  remark,  I  think,  is  very  apropos,  p.  968 : — 

"When  we  consider  that  the  minor  officials  named  in  the  Act, 
invested  with  this  extraordinary  and  summary  power,  are  pre- 
sumptively members  of  the  fishing  communities,  in  competition 
with  which  the  American  fishermen  are  following  their  calling, 
it  is  plain  that  in  denying  the  right  of  the  Government  of  New- 
foimoland  to  do  what  this  section  provides  for,  we  are  not  merely 
dealing  with  a  theoretical  question,  but  with  the  probability  of 
serious  injustice." 

The  second  of  these  Acts,  it  will  have  been  seen,  contains  a  re- 
enactment  of  all  of  the  mischievous  provisions  of  the  first,  and  arms 
the  local  officers  with  authority  not  only  to  visit  and  search,  but  to 
seize  and  detain  American  fishing-vessels  at  pleasure,  thereby  break- 
ing up  their  fishing  ventures.  The  latter  Act  was  so  manifestly 
subversive  of  the  American  fishing  right,  or  might  be  made  so,  that 
it  was  held  up,  and  so  the  provisions  of  the  prior  Act  of  1905,  ma- 
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terially  modified  by  His  Majesty  by  Order-in-Council  of  date  the  9th 
September,  1907.  I  assume  that  that  Order-in-Council  is  within 
the  recollection  of  the  members  of  the  Tribunal,  and  that  I  need  not 
read  it. 

Sir  Edward  Grey,  in  his  memorandum,  replying  to  Mr.  Root's 
letter,  did  not  seriously  controvert  the  vicious  character  of  this  colo- 
nial legislation,  but  contented  himself  with  the  suggestion  that  a 
court  of  law  would  have  no  difficulty  in  holding,  by  virtue  of  the 
treaty  of  1818,  that  the  possession  by  American  fishing-vessels  of 
fish  and  gear  could  not  be  made  prima  facie  evidence  of  an  oflFenee 
under  the  Act,  and  by  the  further  suggestion  that  section  7  of  the 
Act,  which  preserved  the  rights  and  privileges  granted  by  treaty  to 
the  subjects  of  any  State  in  amity  with  His  Majesty,  was,  in  effect,  a 
prohibition  of  any  vexatious  interference  with  treaty  rights,  whether 
of  American  or  French  fishermen.  This  statement  of  Sir  Edward 
Grey  is  found  in  the  United  States  Case  Appendix,  at  p.  978.  I  will 
read  what  Mr.  Root  said  in  reply,  because  it  seems  very  much  in 
point  and  brings  out,  in  a  strong  and  forceful  manner,  the  impro- 
priety of  reposing  such  power,  as  the  Acts  confer,  on  petty  local  offi- 
cials. Mr.  Root's  letter  is  found  in  the  United  States  Case  Appendix, 
at  p.  985,  the  next  to  the  last  paragraph : — 

"  The  Government  of  the  United  States  finds  assurance  of  the  de- 
sire of  His  Majesty's  Government  to  give  reasonable  and  friendly 
treatment  to  American  fishing  rights  on  the  Newfoundland  coast  in 
the  statement  of  the  Memorandum  that  the  Newfoundland  Foreign 
Fishing  Vessels  Act  is  not  as  clear  and  explicit  as,  in  the  circum- 
stances, it  is  desirable  that  it  should  be,  and  m  the  expressed  purpose 
of  His  Majesty's  Government  to  confer  with  the  Government  of 
Newfoundland  with  the  object  of  removing  any  doubts  which  the 
Act,  in  its  present  form,  may  suggest  as  to  the  power  of  His  Maj- 
esty to  fulfil  his  obligation  under  the  Convention  of  1818.  It  is 
hoped  that,  upon  this  conference.  His  Majesty's  Government  will 
have  come  to  the  conclusion,  not  merely  that  the  seventh  section  of 
the  Act,  which  seeks  to  preserve  '  the  rights  and  f^rivileges  granted 
by  treaty  to  the  subjects  of  any  state  in  amity  with  His  Majestv,' 
amounts  to  a  prohibition  of  any  '  vexatious  interference '  with  tlie 
exercise  of  the  treaty  rights  of  American  fishermen,  but  that  this 
clause  ought  to  receive  the  effect  of  entirely  excluding  American 
vessels  from  the  operation  of  the  first  and  third  clauses  of  the  Act 
relating  to  searches  and  seizures  and  prima  facie  evidence.  Such  a 
construction  by  His  Majesty's  Government  would  wholly  meet  the 
difficulty  pointed  out  in  my  letter  of  the  19th  October,  as  arising 
imder  the  first  and  third  sections  of  the  Act.  A  mere  limitation, 
however,  to  interference  which  is  not  '  vexatious,'  leaving  the  ques- 
tion as  to  what  is  '  vexatious  interference '  to  be  determined  by  the 
local  officers  of  Newfoundland,  would  be  very  far  from  meeting  the 
difficulty. 

"  You  will  inform  His  Majesty's  Government  of  these  views,  and 
ask  for  such  action  as  shall  prevent  any  interference  upon   any 
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ground  by  the  officers  of  the  Newfoundland  Government  with 
462      American   fishermen   when  they  go  to  exercise   their  treaty 

rights  upon  the  Newfoundland  coast  during  the  approaching 
fishing  season. 

Now,  Sirs,  that  this  legislation  was  conceived  with  a  view  of 
interfering  with  and  limiting  the  fishermen  of  the  United  States, 
and  thereby  bringing  pressure  to  bear  on  the  Government  of  the 
United  States  in  the  matter  of  its  commercial  relations  with  the 
Colony  of  Newfoundland,  is  very  clearly  shown  by  the  speeches 
delivered  bv  the  Prime  Minister  of  Newfoundland,  at  the  time  the 
legislation  was  under  consideration  by  the  Legislature  of  Newfound- 
land. I  will  refer  to  a  passage  from  the  speech  of  Sir  Robert  Bond, 
the  Prime  Minister,  delivered  before  the  passage  of  the  Act  of  1905, 
urging  the  passage  of  that  Act;  the  particular  passage  of  this  speech 
which  I  shall  read  will  be  found  in  the  Appendix  to  the  United 
States  Counter-Case  at  p.  448. 

Speaking  of  a  communication  from  some  Boston  gentlemen  con- 
cerning the  exercise  of  the  fisheries  in  Newfoundland  waters  by  the 
American  fishermen,  Sir  Robert  Bond  said  in  his  speech,  delivered 
on  the  7th  April,  1905  :— 

"  This  communication  is  important  evidence  as  to  the  value  of  the 

; position  yve  occupy  as  mistress  of  the  northern  seas  so  far  as  the 
isheries  are  concerned.  Herein  was  evidence  that  it  is  within  the 
power  of  the  legislature  of  this  colony  to  make  or  mar  our  competi- 
tors to  the  North  Atlantic  fisheries.  Here  was  evidence  that  by  re- 
fusing or  restricting  the  necessary  bait  supply  we  can  bring  our 
foreign  competitors  to  realize  their  dependence  upon  us.  One  of  the 
objects  of  this  legislation  is  to  bring  the  fishing  interests  of  Glouces- 
ter and  New  England  to  a  realization  of  their  dependence  upon  the 
bait  supplies  of  this  colony.  No  measure  could  nave  been  devised 
having  more  clearly  for  its  object  the  conserving,  safe-guarding,  and 
protecting  of  the  interests  of  those  concerned  in  the  fisheries  of  the 
colony. 

"  If  this  Bill  goes  into  force,  as  I  believe  it  will,  it  must  be  the 
means  of  keeping  up  the  high  price  of  fish,  for  if  we  curtail  com- 
petition we  must  obtain  that  result. 

"  I  regret  that  there  should  be  any  difference  of  opinion  in  this 
House  as  regards  the  desirability,  if  not  necessity,  of  this  measure, 
the  policy  of  which  is  the  conservation  of  our  fisheries,  as  well  as  the 
betterment  of  those  engaged  in  them." 

And  this  declaration  followed  a  former  declaration  to  be  found 
on  p.  44C: — 

"  This  Bill  is  framed  specially  to  prevent  the  American  fishermen 
from  coming  into  the  bays,  harbors,  and  creeks  of  the  coast  of  New- 
foundland for  the  purpose  of  obtaining  herring,  caplin,  and  squid 
for  fishery  purposes,  and  it  is  still  competent  for  this  Legislature  to 
make  provision  in  respect  to  the  export  of  herring  in  bulk  in  foreign 
vessels  upon  the  payment  of  an  export  duty." 
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Now,  to  show  the  extreme  extent  to  which  the  Prime  Minister  of 
Newfoundland  expected  and  intended  to  carry  the  operation  of  these 
Foreign  Fishing- Vessels  Acts,  I  will  read  from  portions  of  this 
same  speech,  and  of  a  subsequent  speech,  in  which  that  gentleman 
took  the  position  that  conformably  to  the  true  construction  of  the 
treaty  of  1818  American  fishing-vessels  had  no  right  to  enter  the 
bays  of  the  treaty  coasts  of  Newfoundland  at  all,  but  that  they  should 
be  kept  outside  of  all  bays,  harbours,  and  creeks,  and  confined  strictly 
to  the  maritime  belt  on  the  open  coast.  It  was  on  that  construction 
that  the  Foreign  Fishing- Vessels  Acts  were  predicated;  and  that 
construction  is  now  espoused  by  Great  Britain  in  the  sixth  submis- 
sion in  this  Case,  which  is,  whether  or  not  the  treaty  confers  upon 
American  fishing-vessels  the  right  to  enter  the  bays,  harbours,  and 
creeks  of  the  treaty  coast  of  Newfoundland  for  the  purpose  of  fish- 
ing. The  matter  is  not  unimportant  because  it  shows  that  both  of 
these  Foreign  Fishing- Vessels  Acts  w^ere  designed  to  have  direct 
effect  upon  American  vessels  entering  any  of  the  bays,  harbours,  or 
creeks  of  the  Newfoundland  coast,  either  those  of  the  treaty  coast,  or 
those  of  the  non-treaty  coast,  and  that  that  design  is  shared  in  by 
the  British  Government  as  well  as  the  Government  of  the  Colony  of 
Newfoundland. 

I  read  from  Sir  Robert  Bond's  speech,  commencing  with  the  con- 
cluding paragraph  on  p.  413 : —  * 

"  The  Treaty  of  1902,  now  before  the  Senate  of  the  United  States, 
is  intended  to  secure  to  American  fishermen  equal  privileges  with 
our  own  people  in  the  winter  herring  fishery;  and  I  repeat  that  the 
statement  made  by  Messrs.  Pew  &  Sons,  that  the  Americans  under  the 
treaty  of  1818  have  the  right  to  buy  or  take  these  herring  in  the 
creeks  and  harbors  on  the  southern  coast  of  Newfoundland,  oetween 
Cape  Ray  and  Rameau  Islands,  and  on  the  northern  and  western 
coast  of  Newfoundland  between  Cape  Ray  and  Quirpon  Islands,  is 
incorrect  and  misleading; " 

They  are  to  have  neither  the  right  to  buy  nor  take  herring  within 
the  bays  there — 

"  and  I  desire  to  emphasize  the  statement  that,  in  my  opinion,  the 
fishermen  of  the  United  States  of  America  have  no  right,  under  the 

treaty  of  1818,  either  to  take  for  themselves  or  to  purchase 
463      bait  fishes  in  the  harbors,  creeks,  or  coves  between  Cape  Rav 

and  Rameau  Islands  on  the  southern  coast  of  Newfoundland, 
or  in  the  harbors,  creeks,  or  coves  between  Cape  Ray  and  Quirpon 
Islands  on  the  northern  and  western  coast;  and  that  the  liberty  ex- 
tended to  them  under  the  treaty  of  1818  to  take  fish  in  the  harbors, 
bays,  and  creeks  of  this  colony  is  limited  to  that  portion  of  our  de- 
pendency from  Mount  Joly,  on  the  southern  coast  of  Labrador,  to 
and  through  the  Straits  of  Belle  Isle,  and  thence  northwardly  indefi- 
nitely. Tnis  a  point  of  vast  importance  to  the  people  of  this  coun- 
try. I  believe  1  am  correct  in  saying  that  it  is  the  first  time  that 
this  position  has  been  taken,  and,  if  I  am  correct  in  my  interpre- 
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tation  of  the  Treaty  of  1818,  the  whole  winter  herring  fishery  of  the 
west  coast  has  been  carried  on  for  years  by  the  Americans,  simply  at 
the  sufferance  of  the  government  of  this  colony." 

Then  in  his  succeeding  speech  on  this  same  Bill  at  p.  438  of  the 
Appendix  to  the  Counter-Case  of  the  United  States,  commencing 
with  the  third  paragraph  from  the  bottom : — 

"  In  dealing  with  the  rights  of  American  fishermen  as  thus  defined, 
I  ventured  to  take  the  position  that  those  fishermen  have  no  right  to 
fish  within  any  of  the  Iwys,  creeks,  or  harbors  on  that  stretch  of  coast 
between  Cape  Ray  and  Kameau  Islands  and  Cape  Bay  and  Quirpon 
Islands,  and  that  their  right  to  fish  in  bays,  creek^,  and  harbors  is  con- 
fined and  limited  by  the  treaty  of  1818  to  that  portion  of  coast  from 
'  Mount  Joly,  on  the  southern  coast  of  Labrador,  to  and  through  the 
Straits  of  Belle  Isle,  and  thence  northwardly  indefinitely  along  that 
coast.' 

'^  To  this  position  the  leader  of  the  opposition  took  strong  objec- 
tion, and  the  major  portion  of  his  remarks  were  in  support  of  his 
objection. 

"  The  House  was  told  that '  no  lawyer  could  place  such  a  construc- 
tion upon  the  treaty ; '  that '  it  would  be  unreasonable  to  suppose  that 
nearly  one  hundred  years  could  pass  without  the  position  having 
been  discovered  by  the  eminent  lawyers  of  England,  America^  Can- 
ada, and  of  this  Colony,  if  that  position  was  tenable  j '  that  it  was 
'  an  absurd  position ; '  that  if  the  Americans  had  the  right  to  fish  by 
treaty  'they  also  had  the  right  to  do  all  things  incident  to  the  fish- 
ery,' and  that '  if  they  could  not  fish  without  landing,  they  had  a  per- 
fect right  to  land,'  that  it  was  ^  a  cardinal  le^l  principle  that  a  grant 
of  a  privilege  carries  with  it  all  incidentals  in  order  to  fully  possess 
and  enjoy  the  privilege.' 

"  Now,  sir,  in  reference  to  the  assertion  that '  no  lawyer  could  place 
such  a  construction  upon  the  treaty,'  I  would  observe  that  lawyers, 
like  doctors,  differ  in  their  opinions.  It  is  their  business  apparently 
to  differ.  If  they  agreed  in  their  construction  of  treaties  and  laws, 
then  there  would  be  no  litigation,  and  their  avocation  and  that  oi 
judges  and  juries  would  be  gone.  But  not  only  do  lawyei's  differ  in 
their  interpretation  of  treaties  and  laws,  but  judges  do  likewise,  and 
hence  it  is  that  under  our  British  Constitution  another  tribunal  has 
been  established,  namely,  the  Privy  Council,  which  is  called  upon  to  de- 
cide when  judges  differ.  I  am  not  a  lawyer,  I  am  sorry  to  say ;  I  am 
only  a  humble  layman;  but  it  is  just  possible  that  I  may  have  given 
more  study  to  treaties  that  concern  this  Colony  and  to  the  subject  of 
international  law  than  some  who  have  qualified  for  the  practice  of 
that  profession. 

Now  these  speeches  of  Sir  Robert  Bond  show  the  principle  on 
which  these  Foreign  Fishing- Vessels  Acts  of  1905  and  1906  were 
drawn,  and  on  which,  under  the  influence  of  the  ministry  of  which 
he  was  head  and  of  these  legal  positions  he  was  taking,  they  were 
passed  by  the  legislative  council  of  the  Colony  of  Newfoundland. 
They  were  intended  and  expected  to  affect  American  fishing-vessels 
resorting  to  the  coast  of  Newfoundland  in  every  possible  manner 
that  the  fishing- vessels  of  any  other  foreign  nation  might  be  affected 
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by  that  legislation,  in  cases  of  resort  by  the  American  vessels  to  the 
bays,  harbours,  and  creeks  of  that  island.  And  so  far  has  the  dis- 
tinguished Prime  Minister  of  Newfoundland  prevailed  in  that  pur- 
pose founded  on  that  interpretation  of  the  treaty,  which  he  says  he 
discovered  himself  after  a  contrary  practice  under  the  treaty  of 
100  years;  so  far  have  his  views  upon  that  subject  prevailed,  that 
we  find  one  of  the  questions  presented  to  this  Tribunal  for  its  deter- 
mination to  be,  whether  the  treaty  of  1818  does  or  does  not  confer  on 
American  fishing-vessels  the  right  to  enter  the  bays,  harbours,  and 
creeks  of  these  treaty  coasts  for  the  purpose  of  there  taking  fish,  and 
we  find  Great  Britain  here,  now  in  this  case,  urging  the  negative  of 
that  question. 

It  is  evident  that  this  legislation  was  designed  and  aimed  as  a 
blow  at  the  American  fishing  right,  a  right  which  is  to  be  exercised, 
it  is  true,  within  waters  over  which  the  Colony  of  Newfoundland 
exercises  a  deputed  sovereignty  for  purposes  of  legislation  generally, 
but  a  right  which  antedates  the  existence  of  Newfoundland  as  a  cor- 
porate entity,  a  right  which  antedates  the  ink  and  parchment  of  the 
treaties  of  1783  and  1818 ;  a  right  which  the  inhabitants  of  the  United 
States  have  exercised  in  these  waters  from  time  immemorial  and  a 
right  which  they  will  never  willingly  surrender  so  long  as  old  Ocean 
sleeps  in  his  bed  or,  waking,  keeps  within  the. bounds  to  which  a 
kindly  Nature  has  hitherto  confined  him. 

I  now  pass  on  the  consolidated  statutes  of  Newfoundland  of  1892, 
chapter  124,  containing  provisions  with  reference  to  the  taking 
464  of  herring,  which  the  United  States  insists  were  designed  to 
discriminate  against  the  vessel-fishing  of  the  Americans  in 
favour  of  the  shore-fishing  of  the  local  inhabitants,  and  were  also 
designed  to  give  local  vessels  in  the  bank  fisheries  an  advantage  over 
American  bank  vessels  in  the  matter  of  taking  herring  for  bait. 

Section  1  of  these  consolidated  statutes,  to  be  found  in  the  United 
States  Case  Appendix,  at  p.  175,  provides: — 

"  No  person  shall  haul,  catch  or  take  herrings  by  or  in  a  seine  or 
other  such  contrivance,  on  or  near  any  part  of  the  coast  of  this 
colony  or  its  dependencies,  or  in  any  of  the  bays,  harbours,  or  other 
places  therein,  at  any  time  between  the  twentieth  day  of  October  in 
any  year,  and  the  eighteenth  day  of  April  in  the  following  year,  or 
at  any  time  use  a  seine  or  other  contrivance  for  the  catchinff  or 
taking  of  herring,  except  by  way  of  shooting  and  forthwith  hauling 
the  same,  under  a  penalty  not  exceeding  two  hundred  dollars :  Pro- 
vided that  nothing  herein  contained  shall  prevent  the  taking  of  her- 
rings by  nets  set  in  the  usual  and  customary  manner,  and  not  used  for 
in-bamng  or  enclosing  herrings  in  a  cove,  inlet  or  other  place.  This 
section  shall  not  apply  to  the  coast  of  Labrador." 

Now,  the  United  States  submits  that  that  clearly  gives  an  advan- 
tage, and  was  designed  to  give  an  advantage,  to  the  shore  fishermen 
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over  the  boat  fishermen,  who,  when  they  come  there  to  fish,  are  com- 
pelled  to  conduct  their  operations  from  their  boats,  and  are  not 
allowed  to  set  their  nets  in  the  usual  and  customary  manner  of  the 
local  shore  fishermen.  These  nets,  ^'  set  in  the  usual  and  customary 
manner" — I  imagine  what  they  are  is  clear  to  the  apprehension  of 
everybody  who  has  ever  been  around  the  sea  where  fishing  is  carried 
on,  without  calling  any  expert  to  determine  what  they  are — they 
are  nets  set  out  from  the  shore,  anchored  to  the  ground,  with 
floats  which  keep  them  from  sinking,  in  which  the  fish  come  along 
in  their  natural  course  through  the  water  and  entangle  themselves 
and  are  caught.  That  is  "the  usual  and  customary  manner"  in 
which  the  herring  are  taken,  as  I  understand  it,  by  the  local  shore 
fishermen.  Under  the  British  theory  of  the  American  right  there, 
which  has  been  rigidly  enforced  against  American  fishermen,  they 
have  no  right  to  use  the  shores  for  any  purpose  whatever.  They  can- 
not stretch  and  anchor  their  nets  from  the  shore,  but  must  conduct 
the  fishery  from  their  boats,  and  with  a  seine — that  being  the  only 
manner  in  which  a  boat  fishery  can  be  conducted.  We  have,  then,  in 
this  provision,  a  prohibition  against  the  catching  of  herrings,  be- 
tween extremely  extended  periods,  by  seines  or  any  other  similar  con- 
trivance— ^the  only  method  of  fishing  from  boats — with  a  proviso  that 
nothing  shall  be  construed  to  prevent  the  taking  of  herrings  in  nets 
set  "  in  the  usual  and  customary  manner  " — ^that  is,  by  the  usual  and 
customary  manner  of  shore-fishing;  and  the  provision,  I  respect- 
fully submit,  exhibits  in  a  glaring  manner  the  discriminatory  pur- 
pose and  character  of  the  legislation. 

This  discrimination  against  the  American  fishermen  is  further 
illustrated  by  sections  4  and  5  of  these  same  statutes : — 

"4.  No  person  shall,  at  any  time  between  the  twentieth  day  of 
December  m  any  year  and  the  first  day  of  April  in  the  following 
year,  use  any  net  to  haul,  catch  or  take  herrings  on  or  near  the 
coasts  of  this  Colony  or  its  dependencies,  or  in  any  bays,  harbours 
or  other  places  therein,  having  the  mokes,  meshes,  or  scales  of  such 
net  less  than  two  inches  and  three-eighths  of  an  inch  at  least,  or  hav- 
ing any  false  or  double  bottom  of  any  description;  nor  shall  any 
person  put  any  net,  though  of  legal  size  mesh,  upon  or  beliind  any 
other  net  not  of  such  size  mesh,  for  the  purpose  of  catching  or  taking 
such  herring  or  herring  fry  passing  a  single  net  of  legal  size  mesh, 
under  a  penalty  not  exceeding  two  hundred  dollars. 

"  5.  Notwithstanding  any  of  the  provisions  of  this  chapter  it  shall 
be  lawful  for  the  owner  of  any  vessel  owned  and  registered  in  this 
Colony,  which  shall  be  fully  fitted  out,  supplied  and  ready  to  prose- 
cute the  Bank  fishery,  and  shall  have  obtained  a  Custom's  clearance 
for  the  said  fishery,  to  haul,  catch  and  take  herring  at  anv  time  and 
by  any  means,  except  by  in-barring  or  enclosing  such  herring  in  a 
cove,  inlet  or  other  place,  to  an  extent  not  exceeding  sixty  barrels 
for  any  one  voyage,  to  be  used  as  bait  in  prosecuting  the  said  Bank 
fishery  in  the  said  vessel." 
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The  comment  to  be  ma^e  on  that  must  of  course  be  very  apparent 
to  the  Tribunal.  Here,  in  these  several  sections,  Is  a  prohibition 
which  applies  to  the  local  fishermen  with  a  proviso,  and  to  the  fisher- 
men of  the  United  States  without  any  proviso,  against  taking  herring 
by  certain  prescribed  means;  and  then,  topping  that,  comes  the 
further  proviso  of  section  6,  that,  notwithstanding  these  provisions, 
any  vessel  engaged  in  the  Bank  fishery  belonging  to  Newfoundland, 
and  registered  under  the  laws  of  the  colony,  may  take  herring  at 
any  time  and  by  any  means  except  that  of  in-barring,  for  the  pur- 
poses of  the  Bank  fisheries — a  direct  discrimination,  and  one  directly 
in  line  with  that  suggested  by  the  Prime  Minister  as  desirable,  in 
favour  of  the  vessels  of  Newfoundland  engaged  in  the  prosecu- 
tion of  the  Bank  fisheries  and  against  vessels  of  the  United 
466  States  resorting  to  the  coast  for  their  bait  to  likewise  engage 
in  the  Bank  fisheries.  The  Newfoundland  vessels  may  take 
these  bait  fishes  at  any  time  and  by  any  means,  to  an  extent  neces- 
sary for  their  Bank  fisheries.  The  vessels  of  the  United  States  must 
stand  off  and  look,  and  neither  take  nor  buy  bait  fishes. 

I  now  pass  on  to  regulations  promulgated  by  the  Governor  of 
Newfoundland  in  council  in  the  year  1905,  pursuant  to  authority 
vested  in  him  by  local  statute,  which,  in  the  view  of  the  United  States, 
whatever  may  have  been  the  design  with  which  they  were  made, 
clearly  discriminate  against  American  fishermen  in  the  exercise  of 
their  treaty  rights.  One  of  these,  which  it  is  thought  was  conceived 
with  the  direct  purpose  of  embarrassing  American  fishermen,  is  the 
prohibition  against  purse  seining.  I  will  take  up  these  regulations, 
and  give  the  Tribunal  the  paging  of  them  in  a  moment.  They  com- 
mence on  p.  201  of  the  United  States  Case  Appendix,  "  Fishing 
Regulations,  1908."  I  am  informed  that  that  is  a  misprint,  and  that 
these  regulations  were  made  in  1905.  How  correct  that  may  be,  I 
am  not  prepared  to  say.  My  associate  informs  me  that  they  were 
originally  promulgated  in  1905,  in  identically  the  same  form  in  which 
they  are  now  promulgated,  have  been  published  from  time  to  time 
since,  and  that  the  regulations  found  in  this  Appendix  were  taken 
from  the  publication  of  1908.  There  is  a  provision  here  concerning 
the  use  of  purse  seines,  at  p.  202. 

Dr.  Drago:  It  is  No.  19  there. 

Mr.  Turner:  No.  20  of  these  regulations. 

Dr.  Drago  :  No.  19,  is  it  not  ? 

Mr.  Turner:  Nos.  19  and  20, 1  think,  refer  to  it;  but  No.  20  refers 
more  immediately  to  the  purse  seines: — 

"No  herring  trap  shall  be  used  in  the  waters  of  the  district  of 
Placentia  and  St.  Mary's  or  Fortune  Bay,  No  purse  seine  shall  be 
used  in  the  waters  of  Newfoundland.** 
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Now,  Sirs,  a  purse  seine  is  a  seine  with  a  draw  at  the  bottom,  a 
cord  or  rope  running  through,  whereby  when  a  catch  of  fish  has  been 
made  the  seine  may  be  drawn  together  at  the  bottom  and  the  fish 
retained  in  it  until  secured  by  the  fishermen.  Of  course  the  seine  is 
drawn  together  at  the  top  as  well  as  at  the  bottom,  for  the  purpose 
of  retaining  the  fish  when  once  enclosed  within  the  seine.  Occasional 
feeble  objections  to  purse  seines  have  been  made  by  the  colonial 
authorities  from  time  to  time:  but  that  thev  are  more  destructive 
than,  or  indeed  that  they  are  as  destructive  as  the  nets  or  traps  or 
ordinary  seines  used  by  the  local  fishermen,  is  not  and  cannot  be 
sustained ;  or  that  they  cause  any  greater  or  as  great  pollution  of  the 
water  by  the  escape  of  fish  which  die  and  putrefy  as  the  stake  nets 
set  out  from  the  shore,  in  which  the  fish  entangle  themselves,  wound 
themselves  to  death  in  the  effort  to  escape,  and  then  die  and  sink  to 
the  bottom  and,  decaying,  pollute  the  waters.  The  United  States 
deny  that  purse  seines  have  any  such  effect;  but  without  reference 
to  the  question  of  destructiveness  of  methods  of  fishing,  the  United 
States  calls  attention  to  the  article  on  the  fisheries  published  in  the 
"  Encyclopaedia  Britannica,"  9th  ed.,  1879,  where  it  is  shown  that  the 
Royal  Commission  appointed  in  England  to  investigate  the  necessity 
for  the  regulation  of  the  fisheries  reported  that  the  efforts  of  man 
were  so  insignificant  a  factor  in  fish  destruction,  and  the  reproductive 
powers  of  fish  nature  so  marvellous,  that,  in  their  opinion,  all  fiishery 
restrictions  should  be  removed  except  such  as  were  desirable  for  the 
keeping  of  order  among  the  fishermen.  This  extract  from  the 
"  Encyclopaedia  Britannica  "  is  found  in  the  United  States  Counter- 
Case  Appendix,  commencing  at  p.  585,  and  I  read,  commencing  at 
that  page: — 

"  The  question  of  how  long  our  present  large  supply  of  sea  fish 
is  likely  to  continue  is  one  of  much  interest,  and  the  answer  to  it 
depends  on  whether  or  not  our  fisheries  are  carried  on  in  such  a 
manner  as  to  cause  more  destruction  of  fish  life  than  can  be  compen- 
sated for  by  the  vast  reproductive  powers  of  those  fishes  which  escape 
the  nets  and  hooks  of  the  fishermen.  For  more  than  fifty  years  past 
the  cry  has  been  periodically  raised  that  our  fishermen  are  being 
ruined.  The  general  complamt  has  been  of  the  wasteful  destruction 
of  spawn  and  very  young  fish  by  beam-trawling  and  seine  nets; 
and  in  1863  the  outcry  was  so  loud  that  a  Royal  Commission  was 
appointed,  not  only  to  examine  this  question,  but  also  to  inquire  into 
the  general  condition  of  all  our  sea  fisheries,  the  special  objects  of 
inquiry  being  the  state  of  the  supply  of  fish,  and  the  Question  whether 
the  methods  of  fishing  in  use  involved  a  wasteful  destruction  of 
fish  or  spawn,  and  whether  existing  fishery  restrictions  operated 
injuriously  on  the  fisheries.  On  these  points  the  commissioners,  after 
taking  evidence  all  round  the  British  Islands,  were  enabled  to  give 
a  very  decided  opinion.  They  reported  that  the  supply  of  fish 
generally  had  largely  increased,  that  the  methods  oi  fishing  in- 
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466  volved  no  waste  of  young  fish  that  could  be  prevented  without 
interfering  with  the  general  fisheries,  that  spawn  was  not 
destroyed  by  the  nets,  and  that  all  fishery  restrictions  should  be 
removed  except  such  as  were  desirable  for  protecting  and  keeping 
order  among  the  fishermen.  The  recommendations  of  the  commis- 
sioners were  embodied  in  an  Act  of  Parliament  known  as  The  Sea 
Fisheries  Act  1868,  by  which,  with  one  or  tw^o  small  exceptions  re- 
lating to  herring  fishing  on  the  west  coast  of  Scotland,  previous 
Fishery  Acts  were  repealed,  and  fresh  regulations  made  having  ref- 
erence to  the  registration  of  fishing  boats,  keeping  order  among  drift- 
fishermen  and  beam-trawlers,  and  providing  a  close  time  for  oysters 
in  the  English  Channel.  The  main  object  of  the  Act  was  to  carry 
out  a  convention  between  the  British  Ishinds  and  France,  for  the 
better  ordering  of  the  fisheries  in  the  seas  adjoining  the  two  countries. 
The  Act  came  into  force  in  P^nghind  on  the  1st  of  February  1869, 
but  circumstances  have  hitherto  prevented  any  date  being  fixed  for 
carrying  out  the  convention  on  the  part  of  the  French.  Great  ad- 
vantage has  undoubtedly  been  gained  by  British  fishermen  from  the 
substitution  of  the  present  simple  fishery  regulations  for  the  numer- 
ous Acts  previously  existing,  many  of  which  had  long  been  obsolete ; 
but  the  Royal  Commission,  which  was  issued  virtually  to  inquire 
into  tiie  alleged  destruction  of  fish  spawn  on  the  ground  by  beam- 
trawlers,  would  probably  have  never  come  into  existence  had  the  facts 
then  been  known  which  have  since  come  to  light  about  the  spawning 
habits  of  most  of  our  edible  fishes.  These  facts  are  so  important  that 
a  short  notice  of  them  may  be  given  here." 

Then  follows  a  most  interesting  article  on  the  subject  of  fish  life, 
its  initiation  and  development,  which  makes  it  clear  that  with  refer- 
ence to  the  herring,  the  caplin,  the  mackerel  and  the  cod,  and  other 
fishes  which  it  had  been  supposed  were  decimated  by  particular 
appliances  of  fishing,  they  have  such  enormous  reproductive  powers 
that  the  efforts  of  man  in  catching  them  have  no  effect  whatever  upon 
their  ability  to  reproduce  themselves  in  ever  increasing  numbers. 

The  President  :  If  you  please.  Sir,  by  whom  is  that  article  written  ? 
I  cannot  find  the  name  of  the  author  here  ? 

Mr.  Turner  :  I  am  unable  to  state,  Sir.  It  does  not  appear  to  be 
given  in  this  Appendix.  The  article  is  quoted  because  it  has  the 
authority  of  a  very  great  work  in  Great  Britain  and  the  United 
States,  the  "  Encyclopaedia  Britannica,"  an  English  publication  of 
unquestioned  authority  in  the  two  countries.  We  can  ascertain  the 
name  of  the  author,  if  the  President  so  desires. 

The  President  :  Yes. 

Mr.  Turner  :  I  pass  on  to  remarks  on  the  same  subject  by  Professor 
Huxley,  the  great  English  scholar  and  naturalist.  The  passage  to 
be  read  will  be  found  at  p.  598  of  this  same  volume,  the  Appendix 
to  the  Counter-Case  of  the  United  States,  and  is  taken  from  a  lecture 
delivered  by  Professor  Huxley  at  the  International  Fisheries  Ex- 
hibition at  Norwich,  England,  21st  April,  1881.    I  do  not  propose 
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to  detain  the  Tribunal  by  reading  all  of  the  lecture  here  repro- 
duced, but  will  content  myself  with  the  third  and  two  succeeding 
paragraphs: — 

"A  great  fuss  has  been  made  about  trawlers  working  over  the 
spawning-grounds  of  the  herring.  '  It  stands  to  reason,'  we  were  told, 
that  they  must  destroy  an  immense  quantity  of  the  spawn.  Indeed, 
this  looked  so  reasonable  that  we  inquired  very  particularly  into  a 
case  of  the  alleged  malpractice  which  was  complained  of  on  the  east 
coast  of  Scotland,  near  Pittenweem.  Off  this  place  there  is  a  famous 
spawning-ground  known  as  the  Traith  hole,  and  we  were  told  that 
the  trawlers  worked  vigorously  over  the  spot  immediately  after  the 
herring  had  deposited  their  spawn.  Of  course  our  first  proceeding 
was  to  ask  the  trawlers  why  they  took  the  trouble  of  doing  what 
looked  like  wanton  mischief.  And  their  answer  was  reasonable 
enough.  It  was  to  catch  the  prodigious  abundance  of  flat-fish  which 
were  to  be  found  on  the  Traith  at  that  time.  Well,  then,  why  did 
the  flat-fish  congregate  there?  Simply  to  feed  on  herring-eggs, 
which  seem  to  be  a  sort  of  flat-fishes'  caviare.  The  stomachs  of  the 
flat-fish  brouglit  up  by  the  trawl  were,  in  fact,  crammed  with  masses 
of  herring-eggs. 

"  Thus  every  flat-fish  caught  by  the  trawl  was  an  energetic  de- 
stroyer of  herring  arrested  in  his  career.  And  the  trawling,  instead 
of  injuring  the  herring,  captured  and  removed  hosts  of  their  worst 
enemies.  That  is  how  '  it  stood  to  reason  '  when  one  got  to  the  bot- 
tom of  the  matter. 

"  I  do  not  think  that  any  one  who  looks  carefully  into  the  subject 
will  arrive  at  any  other  conclusion  than  that  reached  by  my  colleagues 
and  myself;  namely,  that  the  best  thing  for  governments  to  do  in 
relation  to  the  herring-fisheries  is,  to  let  them  alone,  except  in  so  far 
as  the  police  of  the  sea  is  concerned.  With. this  proviso,  let  people 
fish  how  they  like,  as  they  like,  and  when  they  like.  At  present  I 
must  repeat  the  conviction  we  expressed  so  many  years  ago,  that 
there  is  not  a  particle  of  evidence  that  anything  man  does  has  an 
appreciable  influence  on  the  stock  of  herrings.  It  will  be  time  to 
meddle  when  any  satisfactory  evidence  that  mischief  is  being  done 
is  produced." 

I  will  read  another  statement  from  another  address  delivered  by 
Professor  Huxley  to  another  international  fisheries  exhibition, 

467  this  time  in  1883.  I  read  simply  the  concluding  paragraph  of 
that  address,  which  will  be  found  on  p.  599  of  the  United 

States  Counter-Case  Appendix: — 

"  I  believe,  then,  that  the  cod  fishery,  the  herring  fishery,  the  pil- 
chard fishery,  the  mackerel  fishery,  and  probably  all  the  great  sea 
fisheries,  are  inexhausible;  that  is  to  say,  that  nothing  we  do  seriously 
affects  the  number  of  the  fish.  And  any  attempt  to  regulate  these 
fisheries  seems  consequently,  from  the  nature  of  the  case,  to  be  useless." 

Learned  counsel  for  Great  Britain  read  from  Professor  Baird,  of 
the  Smithsonian  Institute  at  Washington,  with  regard  to  the  effect 
upon  the  mackerel  of  unlimited  fishing  on  the  coast  of  the  United 
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States.  Concerning  that  there  has  been  a  great  diversity  of  (pinion 
among  the  naturalists  of  the  United  States.  The  mackerel  have 
gradually  disappeared  from  their  haunts  upon  that  coast;  but  it 
would  seem  that  that  is  because  of  the  vagaries  of  this  fish,  rather 
than  because  of  any  destructive  effects  of  particular  kinds  of  fishing 
upon  the  fish.  The  mackerel  feed  and  live  in  the  warm  waters  of  the 
Gulf  of  Mexico,  and  they  pass  up  the  coasts  of  the  United  States 
imtil  they  reach  these  far  northern  waters,  where  they  are  found  in 
such  plenty.  In  passing  up  they  are  freely  caught  by  the  fishermen 
of  the  United  States  off  the  coasts,  and  they  appear  in  these  northern 
waters,  to  which  they  resort  from  the  far  south  in  the  summer  time. 

They  appear  in  those  waters  in  identically  the  same  quantities  that 
they  have  always  heretofore  appeared,  which  disproves  the  claim  of 
decimation.  So  it  seems  that  this  report  of  the  Royal  Commission 
in  England,  and  of  Professor  Huxley  and  the  gentlemen  who  were 
engaged  with  him  in  his  investigations,  that  regulations  limiting  the 
time  and  manner  of  fishing  were  absolutely  unnecessary  for  the  pre- 
servation of  the  fish  is  borne  out  instead  of  disproved  by  the  history 
of  the  mackerel  on  the  coasts  of  the  United  States  and  of  Canada  to 
the  north.  Moreover,  if  there  be  unprofitable  destruction  of  the  fish 
by  special  methods  of  fishing,  it  is  not  to  be  found  in  the  use  of 
purse  seines  any  more  than  it  is  found  in  the  fixed  nets  of  the  local 
fishermen,  set  from  the  shore  in  the  usual  and  customary  manner, 
which  entangle  the  fish,  with  the  result  that  they  become  injured  in 
the  struggle  to  free  themselves,  and  die.  That  practice  destroys  the 
fish  without  valuable  result,  to  as  great  an  extent,  at  least,  as  the 
destruction  of  the  small  and  unprofitable  fish  said  to  be  caught  and 
destroyed  in  the  purse  seines. 

Section  21  of  these  regulations  contains  another  provision  to  which 
I  call  the  attention  of  the  Tribunal,  and  which,  in  connection  with 
section-  25,  will  be  found  to  be  discriminatory : — 

"  Unless  otherwise  provided,  no  person  shall  use  a  seine  for  the 
purpose  of  catching  herring  in  any  of  the  waters  of  Newfoundland, 
except  exclusively  for  bait  and  for  immediate  use  for  that  purpose  in 
the  fisheries,  between  the  1st  day  of  April  and  the  1st  day  of  August 
in  any  year." 

They  shall  not  catch  the  herring  with  a  seine  during  the  particular 
periods  mentioned  on  any  part  of  the  Newfoundland  coast  except  for 
bait  and  immediate  use,  and  with  reference  to  certain  districts  of  the 
non-treaty  coasts.    This  regulation  was  reinforced  by  section  24  of 


1 1 


ABGUMENT  OF  GEORGE  TUBNER.  783 

Now  by  section  25  of  the  Regulations  which  deals  with  the  Ameri- 
can treaty  coast,  the  prohibition  of  section  21  was  reinforced  by  tliis 
provision : — 

"  No  herring  seine  or  herring  trap  shall  be  used  for  the  purpose  of 
taking  herring  on  that  part  of  the  coast  from  Cape  La  Hune  on  the 
West  Coast,  and  running  by  the  West  and  North  through  the  Straits 
of  Belle  Isle  to  Cape  John." 

An  absolute  prohibition  on  the  American  treaty  coasts  against 
taking  herring  at  any  season  of  the  year  by  seines  for  any  purpose. 
How  can  this  prohibition  be  made  to  square  with  sections  21  and  24, 
which  allow  herring  to  be  taken  for  bait  and  for  immediate  use,  by 
the  local  inhabitants  on  the  non-treaty  coast  by  any  means  and  during 
any  period  of  the  year?  The  particular  coasts  to  which  section  25 
refers — Cape  La  Hune — conmiences,  I  am  told,  about  30  miles  to  the 
eastward  of  the  Rameau  islands  which  are  found  here  (pointing  to 
the  map).  The  prohibition  extends  all  around  here  down  to  Cape 
St.  John,  which  is  here.  These  regulations  were  made  during  the 
time  that  both  the  American  and  French  fishery  rights  existed,  and 
were  made  to  take  in  the  concurrent  French  and  American  coast,  and 
the  additional  French  strip  from  the  Quirpons  to  St.  John,  thus 

affording  an  additional  reason  to  believe  that  they  were 
468      made  for  the  purpose  of  discriminating  against  the  rights  of 

foreign  fishermen  exercising  treaty  rights  on  those  coasts. 
Thus,  herring  are  to  be  taken  at  any  time  for  bait  purposes  and  for 
the  purpose  of  the  local  use  of  the  inhabitants  on  all  this  coast  with 
a  positive  provision  against  their  being  taken  at  any  period  of  the 
year  by  seines  upon  the  American  and  the  French  fishery  coasts, 
which  commence  approximately  at  the  commencement  of  the  Ameri- 
can coast  on  the  south  coast  of  Newfoundland  ana  extend  to  the  point 
where  the  French  fishery  began  under  their  treaty  with  Great  Britain. 
I  next  call  attention  to  section  23  of  these  Regulations : — 

"  No  person  shall  catch  or  take  herring  in  a  seine  between  the  hours 
of  twelve  o'clock  on  Saturday  night  and  twelve  o'clock  on  Sunday 
night,  under  a  penalty  not  exceeding  one  hundred  dollars." 

This  is  a  most  remarkable  provision  if  its  policy  be  predicated  on 
any  idea  of  religious  observance.  I  can  see  no  Sunday  policy  in  a 
prohibition  against  the  catching  of  herring  on  Sunday  when  entire 
liberty  is  preserved  to  engage  in  fishing  for  any  other  kind  or 
character  of  fish  on  that  day.  This  was  so  manifest  that  learned 
counsel  said  the  prohibition  was  desicmed  to  irive  the  fish  a  rest. 
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not  caught  that  they  would  go  on  their  way  happy,  and  if  they  were 
caught  that  that  was  the  end  of  them,  but  that  one  fish  would  hardly 
be  able  to  draw  an  intelligent  conclusion  concerning  the  efforts  to 
catch  him  from  the  fact  that  some  other  fish  had  in  fact  been  caught. 
There  may  be  something  in  the  idea,  of  course.  Experts  have  a 
great  many  ideas  on  every  subject,  but  it  is  a  novel  idea  to  me;  and 
I  think  the  explanation  of  this  prohibition  with  reference  to  herring 
is  to  be  found,  not  in  that  idea,  but  in  the  peculiar  manner  in  which 
the  local  fishermen  carry  on  their  fishery  by  fixed  nets  set  out  from 
the  shore.  They  naturally  want  to  go  and  visit  their  homes  on 
Sunday.  Here  are  these  fixed  nets  catching  fish  for  them  all  the 
time.  While  the  fishermen  are  observing  Sunday,  their  nets  are 
working  just  as  hard  as  they  ever  do,  and  the  fishermen  do  not  want 
any  other  fishermen  to  come  around  and  disturb  them.  That  is  a 
more  likely  explanation  of  the  prohibition  against  Sunday  fishing 
than  resting  the  fishermen  or  resting  the  fish.  The  hardship  of 
making  American  fishermen  whose  families  are  across  the  sea  and 
whose  return  to  their  families  is  thus  prolonged,  conform  to  such 
a  convenience  of  local  fishermen,  is  very  obvious,  and  the  chance 
of  failure  to  which  such  an  interference  subjects  the  fishing  ventures 
of  the  Americans  is  equally  obvious.  The  Tribunal  has  only  to  turn 
to  the  Fortune  Bay  incident  to  see  that,  where  it  is  shown  that  by 
reason  of  the  interference  with  their  right  to  take  the  school  of  her- 
ring which  had  come  into  Fortune  Bay  on  Sunday,  the  American 
vessels  were  compelled  to  return  to  the  United  States  without  any 
catch  of  fish  whatever ;  that  fish  being  elusive,  going  into  particular 
places  at  their  own  pleasure  and  not  observing  Sunday  like  we  do, 
and  when  they  ga.»in  to  an  accessible  place  it  being  necessary  to 
take  them  at  that  time  or  not  take  them  at  all. 

There  are  a  lot  of  provisions  in  these  regulations  relating  to  the 
use  of  bultows  and  trawls.  Trawls,  as  used  in  these  fisheries,  and  as 
generally  understood  in  Canada  and  the  United  States,  are  not  the 
beam  trawls  used,  as  I  understand,  in  the  North  Sea  and  other  fisheries 
in  Europe,  instruments  with  beams  which  sweep  over  the  bottom  of 
the  sea,  having  long  nets  extending  behind  them  in  which  the  fish  are 
caught  as  they  proceed,  the  nets  being  brought  to  the  surface  from 
time  to  time  and  the  fish  taken  from  them. 

The  trawl  or  the  bultow,  both  terms  meaning  the  same  thing,  as 
understood  in  the  United  States  and  Canada,  is  simply  a  long  line 
let  out,  it  may  be  a  mile  or  half-a-mile  long,  with  shorter  lines  at- 
tached to  it  at  convenient  distances,  the  latter  lines  being  fitted  with 
hooks  and  baited.  This  long  line  is  paid  out  and  lies  on  the  bottom 
of  the  ocean,  the  fish  come  along,  and  seeing  this  bait  on  the  short 
lines,  they  take  it  and  are  caught.    Then  the  fishermen  go  out  in 
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their  boats,  raise  these  lines,  going  along,  taking  the  fish  off,  re- 
baiting  the  hooks,  and  then  taking  the  fish  back  to  their  vessels; 
and  then,  at  a  future  time,  when  they  think  the  fish  may  have  again 
taken  the  bait,  going  out  and  repeating  the  operation,  a  perfectly 
unobjectionable  method  of  fishing  so  far  as  anybody  can  possibly  see. 
Upon  these  coasts  all  around  the  Island  of  Newfoundland,  not  indeed 
for  any  consecutive  distance,  but  at  particular  spots,  and  more  gen- 
erally on  the  treaty  coasts  of  Labrador,  where  the  system  of  trap- 
fishing  prevails,  and  it  is  desired  to  exclude  competitive  fishing  as 
much  as  possible,  the  regulations  concerning  trawls  and  bultows  are 
made  to  apply.  On  the  Newfoundland  coasts  they  are  not  made  on 
any  fixed  principle,  as  the  Tribunal  will  find.  I  have  a  series 
469  of  maps  here  which  I  had  intended  to  exhibit  to  the  Court, 
showing  the  particular  places  where  these  regulations  against 
bultow  or  trawl  fishing  have  been  made  to  apply.  These  maps  show 
a  little  spot  here  (pointing  to  the  large  map),  another  there,  another 
here,  another  there,  and  so  forth  all  over  and  around  these  coasts. 

Judge  Gray:  Are  bultow  and  trawl  the  same? 

Mr.  Turner:  They  are  identically  the  same.  I  speak  subject  to 
correction,  but  that  is  my  information.  The  bultow  is  simply  this  long 
line  paid  out  just  as  I  have  described  it  to  the  Tribunal.  These  regu- 
lations have  been  made,  as  I  say,  not  upon  any  consistent  principle, 
but  just  as  the  convenience  and  requirements  of  the  local  population 
against  outside  interference  may  have  suggested  to  the  Legislature  of 
Newfoundland  the  policy  of  prohibition.  They  have  not  considered 
at  all  the  rights  of  the  United  States  fishermen  in  these  waters,  but 
simply  the  convenience  and  necessities  of  the  local  population. 
These  maps,  at  which  I  shall  not  trouble  the  Tribunal  to  look  at  this 
time,  I  beg  to  pass  up  to  the  Tribunal.  Counsel  on  the  other  side 
will  be  given  copies  of  them.  I  think  the  Tribunal  may  find  them 
valuable  in  its  consultations:  if  it  should  think  the  matter  of  these 
regulations  worthy  of  consideration.  In  connection  with  the  ;naps 
I  have  a  key  here  which  will  explain  them.  The  areas  to  which  the 
regulations  apply  are  shown  on  the  maps.  These  areas  are  numbered 
to  correspond  with  the  numbers  on  the  key.  Take  the  regulations  of 
section  20.  They  are  indicated  on  the  maps  1102  and  1103.  The 
Tribunal  can  readily  turn  to  the  maps,  and  finding  the  numbers  can 
turn  to  the  key  and  see  what  section  20  affects.  The  regulations 
under  section  24,  from  line  2  to  line  5,  will  be  found  on  map  1101, 
6  to  7  on  map  1101,  and  marked  upon  those  maps  as  referring  to 
these  particular  lines.  This  key  I  beg  to  pass  up  along  with  the 
charts  for  the  use  of  the  Tribunal.  These  maps  are  hydrographic 
charts  of  the  United  States,  and  the  sections  of  the  regulations  to 
which  the  key  refers  are  the  sections  as  found  in  the  Appendix  to  the 
Case  of  the  United  States. 

82800''— &  Doc.  370,  ftL-S,  vol  8 SI 
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The  President:  May  I  draw  your  attention,  Sir,  to  and  ask  you 
for  an  explanation  of,  a  passage  from  a  very  interesting  and  very 
explicit  report  on  the  principal  iSsheries  of  the  American  seas  by 
Lorenzo  Sabine,  and  which  is  found  in  the  Appendix  to  the  Case  of 
the  United  States,  vol.  II,  p.  1158  :— 

^'  The  ^  Bultow '  system  of  fishing  is  clearly  in  violation  of  treaty 
stipulations*  Prior  to  the  peace  of  1815,  there  is  good  reason  to 
beiieve  that  both  French  ana  English  fished  from  the  decks  of  their 
vessels,  without  coming  to  anchor,  and  without  lines  moored  with 
several  thousand  baited  hooks  attached  thereto,  as  at  present.  There 
is  much  difference  of  opinion  as  to  the  degree  of  injury  to  the  shore, 
or  English  fishery,  on  this  account;  but  smce  the  question  is  one  to 
be  setUed  entirely  by  the  'declaration'  in  1788— namely,  that — 
'' '  the  method  of  carrying  on  the  fishery  which  has  at  all  times  been 
acknowledged  shall  be  the  plan  upon  which  the  fishery  shall  be  car- 
ried on  there,' 
"  and  that — 

" '  it  shall  not  be  deviated  from  by  either  party,' — 
"  there  need  be  no  inquirv  into  any  other  matter.    The  '  plan '  of  the 
'  Bultow '  had  not '  at  ail  times  been  acknowledged '  in  1788,  and  it 
is  therefore  an  aggression." 

That  means  only  a  violation  of  the  Treaty  of  France  and  not  a 
violation  of  the  Treaty  of  the  United  States! 

Mr.  Turner!  I  should  judge  that  it  was  an  indication  of  the 
opinion  of  this  writer  that  the  bultow  system  was  not  an  acknowl- 
edged and  recognized  method  of  fishing  by  the  French  before  1788 
and  was  therefore  a  violation  of  the  treaty  of  1783.  The  passage 
may  also  carry  the  implication  that  it  is  not  a  desirable  method 
of  fishing.  I  do  not  know  about  that  If  it  may  be  thought  to  do  so 
I  oppose  against  that  the  clear  and  incontrovertible  fact  that  that 
method  of  fishing  is  the  cleanest,  the  safest  and  the  least  destructive 
to  the  fishery  of  any  which  can  possibly  be  carried  on.  It  is  as 
innocent  and  innocuous  a  method  as  catching  fish  by  a  hand-line, 
because,  when  fish  once  become  attached  to  the  hook  they  remain 
attached  until  the  fishermen  come  out,  and  they  go  out  probably 
three  or  four  times  a  day  and  raise  the  lines  and  detach  the  fish 
from  the  hooks,  and  that  is  all  there  is  to  it.  Upon  what  principle 
it  can  be  said  that  fishing  with  bultows  or  trawls,  as  they  are  under- 
stood in  the  United  States,  is  destructive  to  the  fishery,  or  improper 
to  be  carried  on  from  any  standpoint  it  is  impossible  to  imagine. 

The  President:  There  seems  to  be  some  uncertainty  as  to  the 
meaning  of  the  term  ''  bultow,"  and  I  recollect  some  passages  in  the 
American    Appendix   in    which    different   meanings   of   the   word 

"  bultow  "are  given. 
470  Mr.  Turner:  I  do  not  live  on  the  sea-coast  and  am  not 

&miliar  with  fishing  terms,  and,  of  course,  do  not  speak  from 
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my  own  information,  but  I  am  told  that  bultow  and  trawl,  as  un- 
derstood in  the  United  States  and  Canada,  are  identically  the  same 
thing.  I  may  be  mistaken  as  to  that;  I  make  the  statement  subject 
to  correction.  The  other  trawl,  which  is  called  the  beam  trawl,  or 
the  otter  trawl,  the  trawl  known  in  European  fishing  waters,  is 
quite  a  different  thing,  but  Professor  Huxley,  speaking  even  of  that 
says  that  it  does  not  seriously  militate  against  the  reproduction  of 
the  fish.  I  had  some  further  things  to  say  concerning  the  question  of 
the  power  of  Great  Britain  to  make  the  reasonable  regulations  de- 
scribed in  the  British  contention  as  found  in  the  compromise,  but  I 
shall  pass  them  over  because  I  am  anxious  to  get  along  as  rapidly 
as  possible,  and  I  will  also  pass  any  discussion  of  regulations  refer- 
able to  public  order.  I  noticed  this  morning  and  made  an  observa- 
tion, which,  I  think  ought  to  have  been  made,  that  certain  regula- 
tions referable  to  public  order  contested  by  the  United  States  in  its 
written  Argument,  might  possibly,  upon  a  just  view  of  the  matter, 
come  within  the  purview  of  the  right  of  Great  Britain  to  make 
regulations.  I  had  also  intended  discussing  the  question  of  Sunday 
fishing  from  several  view  points  bearing  on  the  reasonableness  of 
Sunday  regulation,  but  I  shall  pass  that  over,  requesting  the  Tri- 
bunal to  consult  the  written  Argument  of  the  United  States  for  any 
deficiencies  in  my  argument  concerning  that  point. 

I  come  now  to  the  legislative  and  administrative  acts  and  diplo- 
matic correspondence  of  the  two  Governments  since  1818,  bearing 
on  the  construction  of  the  provisions  of  the  treaty  of  1818  having  re- 
lation to  the  contentions  of  Question  1.  I  have  arranged  the  matters 
to  be  noticed  in  a  little  different  order  from  that  of  learned  counsel 
for  Great  Britain.  I  have  not  noted  them  chronologically,  but  have 
arranged  them  rather  in  the  order  of  their  nature  or  character.  I 
agree  with  learned  counsel  in  his  statement  that  after  all  the  duty 
devolving  upon  this  Tribunal  is  to  determine  what  the  treaty  of  1818 
means.  The  acts  and  declarations  of  public  officials  upon  either  side 
concerning  the  treaty  are  valuable,  very  largely  only  because  they 
may  be  persuasive  of  the  just  and  proper  view  to  be  taken  concerning 
the  treaty.  Some  of  these  acts  and  declarations,  however,  I  submit 
to  the  Tribunal,  ought,  from  their  character,  to  have  a  more  con- 
clusive effect  than  others.  I  should  say  that  the  acts  of  either  Gov- 
ernment concerning  its  internal  administration,  and  not  addressed 
to  or  designed  for  the  notice  of  the  Government,  ought  not  very 
seriously  to  impair  its  position  here.  On  the  other  hand,  actions 
taken  as  between  the  two  Governments,  indicating  a  settled  and 
agreed  construction  of  the  treaty,  upon  the  faith  of  which  either  has 
acted  to  its  prejudice,  ought  to  have  very  considerable  force,  and 
actions  which  indicate  the  settled  opinion  of  either  Government  in 
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both  its  legislative  and  executive  branches,  ought  to  have  more  in- 
fluence than  diplomatic  statements  or  admissions,  often  made  with- 
out due  consideration. 

Now,  I  shall  take  up  first  instances  of  legislative  expositions  of  the 
treaty.  There  is  nothing  of  that  kind  on  the  part  of  the  United 
States.  I  endeavoured  to  show  the  Tribunal  this  morning  that  the 
British  Imperial  Act  of  1819  was  in  fact  a  legislative  construction 
of  the  treaty  of  1818  upon  the  part  of  Great  Britain  to  the  effect  that 
the  treaty  reposed  in  that  Government  no  power  to  make  limiting 
regulations.     I  shall  not  further  refer  to  that. 

We  have  another  legislative  and  executive  act,  this  time  on  the  part 
of  the  colony  of  Newfoundland,  but  participated  in  by  the  Imperial 
Government,  which  is  as  persuasive,  or  more  persuasive,  of  acceptance 
of  the  contention  of  the  United  States  relating  to  immunity  from 
fishing  regulation  than  anything  found  in  the  Act  of  1819.  The 
action  to  which  I  refer  grew  out  of  the  acceptance  by  Newfoundland 
of  the  treaty  of  1871.  That  treaty  in  its  terms  applied  to  all  the 
coasts  of  Great  Britain  in  North  America,  except  those  of  Newfound- 
land. That  colony,  being  separate  from  the  other  British  provinces, 
and  having,  under  the  colonial  system  of  Great  Britain  apparently, 
from  what  I  can  gather,  some  peculiar  rights  of  its  own  in  domestic 
matters,  which  it  does  not  consent  that  the  Home  Government  shall 
interfere  with,  the  treaty  of  1871  provided  that  its  provisions  should 
not  apply  to  the  colony  of  Newfoundland  until  that  colony  should 
pass  an  Act  accepting  its  provisions  and  giving  effect  to  them  within 
the  colony.  It  did  pass  an  Act  designed  to  that  end,  which  Sir 
Edward  Thornton,  the  British  Minister,  brought  to  the  notice  of 
Secretary  of  State  Fish,  enquiring  at  the  same  time  if  the  President 
was  prepared  to  issue  a  proclamation  including  Newfoundland  in 
the  benefits  of  the  treaty.  The  letter  of  Sir  Edward  Thornton  will 
be  found  in  the  United  States  Counter-Case  Appendix,  p.  195.  Sir 
Edward  writes  to  Mr.  Fish  on  the  19th  June,  1873 : — 

471  "  Sir :  In  compliance  with  instructions  which  I  have  re- 

ceived from  Earl  Granville,  I  have  the  honor  to  transmit 
herewith  copy  of  an  act  which  has  been  passed  by  the  legislature  of 
Newfoundland  to  carry  into  effect  articles  18  to  25  of  the  treaty 
of  May  8, 1871.  I  am  at  the  same  time  instructed  to  inquire  whether 
the  President  of  the  United  States  will  be  prepared  on  the  1st  of 
July  next  to  issue  a  proclamation  with  reference  to  Newfoundland, 
in  accordance  with  the  2d  section  of  the  recent  act  of  Congress  relat- 
ing to  the  treaty  of  Washington." 

That  Act  of  Congress  referred  to  provided  that  whenever  the 
President  should  find  that  Newfoundland  had  accepted  the  treaty 
he  should  issue  a  proclamation  declaring  that  Newfoundland  had 
come  in  under  the  treaty  and  was  entitled  to  all  the  benefit  of  its 
provisions 
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Mr.  Fish  replied  to  the  letter  of  Sir  Edward;  and  here  is  the 
inception,  the  first  distinct  issue  between  the  Government  of  the 
United  States  and  the  Government  of  Great  Britain,  concerning 
the  right  and  power  of  the  latter  to  regulate  by  limiting  laws  the 
rights  of  fishermen  of  the  United  States.  The  issue  related  to  the 
treaty  of  1871,  but  that  treaty,  as  the  Tribunal  will  remember,  is 
identical  in  its  wording  with  that  of  1818. 

I  read  from  the  letter  of  Mr.  Fish  to  Sir  Edward  Thornton,  dated 
the  25th  June,  1873,  on  p.  196  of  the  same  volume : — 

"  Sir :  I  have  the  honour  to  acknowledge  the  reception  of  your 
note  of  the  19th  instant  transmitting,  in  compliance  with  instruc- 
tions from  Earl  Granville,  a  copy  of  an  Act  passed  by  the  legisla- 
ture of  Newfoundland  to  carry  into  effect  Articles  18  to  25  of  the 
Treaty  of  May  8, 1871.  In  this  note  you  state  that  you  are  instructed 
to  inquire  whether  the  President  of  the  United  States  will  be  pre- 
pared on  the  1st  of  July  next  to  issue  a  Proclamation  with  reference 
to  Newfoundland  in  accordance  with  the  2nd  section  of  a  recent 
Act  of  Congress  relating  to  the  Treaty  of  Washington. 

"An  examination  of  the  Act  passed  by  the  Legislature  of  New- 
foundland discloses  that  the  suspension  by  that  Legislature  of  the 
laws  which  operate  to  prevent  the  Articles  referred  to  of  the  Treaty 
from  taking  full  effect,  is  qualified,  and  is  accompanied  by  a  proviso 
that  certain  laws,  rules  and  reflations  relating  to  the  time  and 
manner  of  prosecuting  the  fisheries  on  the  coasts  of  Newfoundland, 
are  not  to  be  in  any  way  affected  by  such  suspension. 

"  From  your  note  oi  the  20th  instant — I  understand  that  from  a 
Report  made  by  the  Attorney  General  of  Newfoundland  to  the  Gov- 
ernor, it  would  appear  that  the  proviso  referred  to  contemplates  a 
restriction  in  point  of  time,  of  the  herring  fisheries  on  the  western 
coast  of  the  island. 

"  The  Treaty  places  no  limitation  of  time,  within  the  period  dur- 
ing which  the  Articles  relating  to  the  fisheries  are  to  remain  in  force, 
either  upon  the  right  of  taking  fish  on  the  one  hand,  or  of  the  exemp- 
tion from  duty  offish  and  fish  oil  (as  mentioned  therein). 

"  I  regret,  tnerefore,  that  the  Act  of  the  Legislature  of  Newfound- 
land, which  reserves  a  right  to  restrict  the  American  right  of  fishing, 
within  certain  periods  or  the  year,  does  not  appear  to  be  such  consent 
on  the  j)art  of  the  Colony  of  Newfoundland  to  the  application  of  the 
stipulations  and  provisions  of  Articles  18  to  25  of  the  Treaty,  as  is 
contemplated  by  the  Act  of  Congress  to  which  you  refer,  and  in 
accordance  with  which  the  Proclamation  of  the  President  is  to  issue." 

Sir  Edward  then  wrote  another  letter  to  Mr.  Fish,  which  is  found 
on  the  next  succeeding  page,  endeavouring  to  shake  the  views  of  the 
latter.    He  says  in  this  letter,  in  the  second  paragraph : — 

"  In  the  first  place  I  should  observe  that  the  '  laws,  rules  and  regu- 
lations '  referred  to  in  the  Proviso  of  the  1st  Section  of  the  New- 
foundland Act  transmitted  in  my  note  above  mentioned,  were  in- 
tended to  benefit  American  as  well  as  English  fishermen,  and  were 
necessary  for  the  preservation  of  herring  and  salmon.  These  laws 
are  already  in  exist^ice,  and  the  proviso  does  not  refer  to  any  further 
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restrictions;  I  have  now  the  honor  to  inclose  copies  of  the  laws  them- 
selves. It  does  not  appear  therefore  that  these  laws  need  form  an 
obstacle  to  the  admission  of  Newfoundland  to  the  participation  of 
benefits  arising  from  the  action  of  a  Treaty  stipulation,  the  opera- 
tion of  which  is  still  prospective  as  far  as  Newfoundland  is  con- 
cerned, whilst  on  the  other  hand  citizens  of  the  United  States  have 
since  the  season  of  1871  enjoyed  the  right  of  fishing  in  the  waters  of 
that  Colony, — a  not  inconsiderable  right  stipulated  for  by  the  Treaty. 
"  In  connexion  with  the  same  subject  I  venture  to  inclose  a  report 
addressed  by  the  Crown  Law  Officer  of  Newfoundland  to  the  Gov- 
ernor, from  which  I  trust  that  the  Government  of  the  United  States 
will  be  satisfied  that  there  was  no  other  intention  on  the  part  of  the 
Legislature  of  the  Colony  than  to  accept  unreservedly  the  provisions 
of  the  Treaty,  only  leaving  in  force  such  regulations  as  were  to  be 
observed  by  both  English  and  American  fishermen,  and  were  to  the 
advantage  of  both  parties." 

All  efforts,  however,  upon  the  part  of  Sir  Edward,  or  of  the  au- 
thorities of  Newfoundland,  were  impotent  to  shake  Mr.  Fish  in  his 
position  that  the  treaty  of  1871  contained  and  authorised  no  limita- 
tion on  the  time  or  manner  of  fishing  in  the  waters  of  Newfound- 
land by  fishermen  of  the  United  States  resorting  to  those 
472  waters  under  the  treaty,  and  therefore,  that  the  Act  of  New- 
foundland preserving  its  laws  limiting  the  time  and  manner 
of  fishing  was  not  a  compliance  with  the  treaty,  because  the  enforce- 
ment of  such  laws  would  be  a  breach  of  the  treaty. 

This  was  the  distinct  and  unequivocal  position  of  the  United  States 
taken  in  1873,  and  it  was  the  first  time  that  the  question  of  the 
power  of  Newfoundland  or  the  colonies  of  Great  Britain,  to  limit 
by  regulations  the  fisheries  right  of  the  United  States,  was  ever 
really  brought  up  between  the  two  Governments  and  thoroughly  dis' 
cussed  by  them. 

After  having  endeavoured  to  shake  Mr.  Fish,  the  Colony  of  New- 
foundland acceded  to  his  views  by  passing  a  new  Act,  leaving  out 
the  saving  clause  of  the  first  Act,  which  preserved  the  laws  of  the 
colony,  limiting  the  time  and  manner  of  fishing.  That  is  found  in 
the  United  States  Counter-Case  Appendix,  p.  87. 

The  first  of  these  Acts  is  found  on  p.  86,  and  I  beg  the  Tribunal 
to  note  in  this  first  Act,  commencing  on  p.  86,  the  proviso  at  the  end 
of  section  1 : — 

"  Provided,  That  such  laws,  rules  and  reflations,  relating  to  the 
time  and  manner  of  prosecuting  the  fisheries  on  the  coasts  of  this 
Island,  shall  not  be  in  any  way  affected  by  such  suspension." 

Then,  after  the  matter  had  been  threshed  out  between  Sir  Edward 
Thornton  and  Mr.  Fish,  and  Mr.  Fish  had  proven  obdurate  in  his 
views  concerning  the  rights  of  the  United  States  under  the  treaty  of 
1871,  and  the  inability  of  the  colony  if  it  accepted  the  treaty,  to  impair 
those  rights  in  any  way  by  local  legislation,  the  subsequent  Act  was 
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passed,  in  which  the  proviso  was  omitted,  and  the  treaty  accepted 
absolutely  and  without  qualification,  thereby  voiding  all  laws  regu- 
lating the  fishery,  as  against  the  United  States  on  the  additional  coasts 
secured  by  the  treaty  of  1871. 

The  United  States  submits  that  this  transaction  was  of  a  character 
which  ought  to  give  it  a  much  greater  force  and  effect  as  between  the 
two  Governments  than  any  mere  diplomatic  admission,  or  any  equivo- 
cal expression  in  some  administrative  order  of  some  official  of  either 
Government  It  was  an  announcement  by  the  United  States  to  the 
Colony  of  Newfoundland  and  to  the  Imperial  Government  of  Great 
Britain,  that  Newfoundland  would  not  be  admitted  by  theUnited 
States  to  the  advantages  of  the  treaty  of  1871  if  she  claimed  the  right 
to  regulate  or  limit  in  any  manner  the  fisheries  to  be  enjoyed  by  the 
fishermen  of  the  United  States  under  that  treaty,  because  such  action 
would  be  in  contravention  of  the  treaty;  and  Newfoundland  and 
the  Imperial  Government  accepted  that  view  and  acted  on  it,  and 
made  their  laws  conform  to  it,  in  order  that  Newfoundland  might  be 
permitted  to  have  the  advantages  of  the  treaty.  Such  acts  as  these, 
joined  in  by  the  legislative  and  executive  departments  of  Govern- 
ment for  the  purpose  of  obtaining  a  benefit,  ought  to  have,  in  the 
estimation  of  an  international  Tribunal,  it  seems  to  me  much  greater 
force  than  mere  chance  expressions  or  even  commitments,  after  ma- 
ture deliberation,  of  diplomatic  functionaries  concerning  the  con- 
struction of  treaties. 

It  is  attempted  to  break  the  force  of  this  transaction  by  some  letters 
written  by  Sir  Edward  Thornton  to  his  home  government  concerning 
conversations  had  with  Mr.  Fish  while  this  matter  was  being  con- 
sidered ;  and  I  shall  have  to  ask  the  attention  of  the  Tribunal  to  the 
reports  of  these  conversations  in  order  that  we  may  see  how  fully  they 
do  break  the  force  of  the  transaction. 

The  first  of  these  letters  is  found  in  the  British  Case  Appendix,  at 
p.  261.  Sir  Edward  Thornton,  in  reporting  about  the  matter  to  Earl 
Granville,  the  British  Foreign  Secretary,  in  a  letter  of  the  25th  June, 
1873,  says,  in  the  second  paragraph  of  this  letter,  the  second  letter  on 
the  page: — 

"On  the  same  day  I  saw  Mr.  Fish  at  the  State  Department  and 
spoke  to  him  about  the  Protocol.  He  replied  that  he  doubted  whether 
he  could  agree  to  sign  a  Protocol  with  the  proviso  contained  at  the 
end  of  the  1st  section  of  the  Newfoundland  Act  He  said  that  no 
restrictions  with  regard  to  the  right  of  fishing  had  been  inserted  in 
the  Treaty,  nor  in  uie  Protocol  which  was  signed  on  the  7th  instant, 
and  whilst  he  would  certainly  be  disinclined  to  si^  another  Protocol 
for  Newfoundland  with  the  proviso  of  the  Act  without  knowing  the 
exact  restrictions  to  which  it  referred,  he  should  even  hesitate  to 
accept  the  Act  in  question  as  a  law  of  the  form  required  by  the 
Treaty  to  carry  into  operation  articles  18  to  25,  inasmuch  as  it  spoke 
of  restrictions  to  which  the  Treaty  made  no  allusion. 
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"  I  replied  that  I  understood  that  the  proviso  merely  referred  to 
the  seasons  during  which  a  particular  class  of  fishing  would  be 
allowed,  and  that  naturally  the  same  restrictions  would  T)e  enforced 
against  Newfoundland  as  against  American  fishermen.  I  presumed 
that  the  same  rule  would  apply  in  American  waters  where  British 
subjects  would  be  obliged  to  submit  to  the  rejgulations  already  in 
force  or  which  might  hereafter  be  established  with  regard  to  the  sea- 
sons and  mode  of  fishing.  I  had  observed  that  the  Commis- 
473  sioner  appointed  to  inquire  into  the  cause  of  the  decrease  of 
fish  on  the  coast  of  New  England,  had  alreadv  recommended 
some  stringent  measures  with  a  view  to  remedy  the  evil  complained  of, 
and  I  did  not  doubt  that  Congress  would  pass  a  law,  adopting  the 
Commissioner's  recommendations. 

"Mr.  Fish  admitted  that  in  both  cases  the  fishermen  of  the  two 
countries  would  have  to  observe  the  laws  enacted  by  the  country 
within  whose  jurisdiction  they  might  be  fishing,  but  that  such  re- 
strictions had  not  formed  part  of  the  treaty  or  of  the  laws  of  the 
different  countries  interested  in  the  matter  with  the  exception  of 
Newfoundland,  and  that  he  thou^t  there  was  no  ground  for  this  ex- 
ception. He  would  however  take  the  matter  into  consideration  and 
inform  me  of  the  result  o^  his  deliberations." 

This  is  a  report  by  Sir  Edward,  and  no  doubt  a  report  which  he 
endeavoured  to  make  accurate;  but  it  is  a  report — a  reproduction — 
of  a  conversation,  and  we  all  know  the  difficulty  of  reporting  a  con- 
versation and  preserving  accurately  the  shade  of  meaning  of  the 
person  who  is  being  reported.  It  seems  probable  that  this  statement 
of  Mr.  Fish,  admitting  that  the  fishermen  of  the  two  countries  would 
have  to  observe  the  laws  enacted  by  the  country  within  whose  juris- 
diction they  were  fishing,  referred  to,  and  would  have  been  seen,  if 
accurately  reported,  to  refer  to  other  laws  than  those  regulating  the 
fisheries,  because  he  says  immediately  after  that  statement  that  such 
restrictions,  that  is  the  regulations,  had  not  formed  any  part  of  the 
treaty. 

But  however  that  may  be,  this  reported  conversation  was  on  the 
23rd  June,  and  Mr.  Fish  said  in  it  that  he  would  take  the  matter  into 
consideration  and  inform  Sir  Edward  of  the  result,  and  two  days 
afterwards,  on  the  25th  June,  1878,  he  had  taken  the  matter  into 
consideration,  and  he  then  wrote  his  letter  saying : 

"  The  treaty  places  no  limitation  of  time,  within  the  period  during 
which  the  Articles  relating  to  the  fisheries  are  to  remain  in  force, 
either  upon  the  right  of  taking  fish  on  the  one  hand,  or  of  the  exemp- 
tion from  duty  of  fish  and  fish  oil  (as  mentioned  therein)." 

Whatever,  therefore,  may  have  been  Mr.  Fish's  talk  with  Sir 
Edward  Thornton,  it  was  all  qualified  by  his  statement  that  he  would 
take  the  matter  into  consideration  and  address  Sir  Edward  further, 
which  he  did  two  days  later,  stating  after  examination  and  considera- 
tion, as  his  deliberate  judgment,  that  since  the  treaty  created  no 
limitation  on  the  time  and  manner  of  fishing,  Newfoundland  could 
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not  be  permitted  to  impose  any  such  limitation,  or  to  reserve  as  a 
part  of  its  law  accepting  the  treaty  any  such  limitation. 

Now  I  come  to  the  next  conversation  between  Sir  Edward  and  Mr. 
Fish.  It  commences  on  p.  252  of  the  British  Case  Appendix.  The 
particular  paragraph  which  reports  Mr.  Fish  is  found  on  p.  253. 

Sir  Edward  Thornton  had  pointed  out  to  Mr.  Fish  the  purpose 
of  the  regulations.    Then  he  reports  Mr.  Fish  as  saying: 

"  Mr.  Fish  replied  that  he  could  state  confidentially  " — 

It  appears  to  have  been  a  statement  not  made  for  publication,  a 
statement  made  in  confidence  between  two  gentlemen — 

"his  understanding  that  the  jurisdiction  gave  the  right  of  laying 
down  reasonable  police  regulations,  and  that  as  a  matter  of  course 
such  reg^ulations  would  be  observed  by  all  who  fished  in  the  waters 
in  question;  but  the  permission  to  fish  granted  by  the  Treaty  was 
accompanied  by  no  restriction  except  so  far  as  to  define  the  localities 
in  which  the  fishing  was  to  be  carried  on." 

Is  there  any  implication  in  that  that  Mr.  Fish  was  departing  from 
the  tenor  of  his  letter  of  the  25th  June  taking  a  position  from  which 
he  never  did  depart  from  start  to  finish,  and  to  which  the  colony  of 
Newfoundland  was  compelled  to  come  at  last  in  order  that  it  might 
receive  the  benefits  of  the  treaty  of  1871?  He  simply  said  that  the 
local  jurisdiction  would  have  the  right  to  lay  down  reasonable  police 
regulations,  and  the  Government  of  the  United  States  has  never  taken 
any  position  different  from  that. 

Judge  Gray  :  Why  should  he  state  that  confidentially  ? 

Mr.  Turner:  I  do  not  know  why  he  should  state  that  confiden- 
tially. The  report  of  Sir  Edward  says  that  it  was  stated  to  him  con- 
fidentially. Whether  that  means  in  diplomatic  parlance  that  it  is  not 
to  go  any  further,  or  that  the  diplomat  is  not  to  report  it  to  his  Gov- 
ernment, I  do  not  know  and  do  not  pretend  to  say ;  but  certainly  that 
word  "  confidentially  "  indicates  at  least  that  Mr.  Fish  did  not  intend 
that  any  advantage  should  be  taken  or  any  conclusion  drawn,  con- 
trary to  his  letter,  by  either  Sir  Edward  or  his  Government,  from 
any  statement  made  by  him  at  that  time  on  the  subject.  No  doubt  it 
is  perfectly  proper  to  use  the  statement  here  at  this  time,  both 
474  of  these  great  men  having  gone  to  their  final  reward ;  but  the 
fact  that  it  was  a  confidential  statement  shows  that  it  was  made 
without  any  very  great  consideration,  whatever  its  tenor,  and  in 
the  confidence  that  it  would  not  and  could  not  be  thereafter  used  to 
qualify  the  deliberate  position  taken  by  the  Government  of  the 
United  States.  And  after  all,  it  is  only  a  statement  of  that  which 
the  United  States  has  always  admitted,  namely,  that  its  fishermen 
when  they  go  into  the  treaty  waters  to  fish  are  subject  to  the  reason- 
able police  regulations  of  the  local  government. 
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The  next  reported  conversation  is  found  in  the  letter  of  Sir  Edward 
to  Governor  Hill,  on  the  same  page  of  this  volume,  informing  him  of 
the  difficulties  he  had  encountered  in  getting  the  Government  of  the 
United  States  to  accept  the  legislative  action  of  Newfoundland.  This 
conversation  was  not  with  Mr.  Fish  at  all.  It  was  with  Mr.  Ban- 
croft Davis,  who  was  an  Assistant  Secretary  of  State,  and  who,  it 
seems,  undertook  to  tell  Sir  Edward  Thornton  what  Mr.  Fish's  views 
were  on  the  subject  This  last  conversation  had  filtered  through 
three  hands  before  coming  to  this  Tribunal — from  Mr.  Fish  to  Mr. 
Davis,  from  Mr.  Davis  to  Sir  Edward  Thornton,  and  from  Sir  Ed- 
ward Thornton  to  Governor  Hill,  of  the  Colony  of  Newfoundland. 

We  used  to  have  a  game  in  the  United  States  when  I  was  a  boy, 
participated  in  by  boys  and  girls,  called  "  Conversation,"  in  which, 
commencing  at  one  end  of  the  line,  you  would  tell  the  girl  next  you 
something;  she  would  go  on  and  tell  it  to  the  next  boy,  and  he  would 
go  on  and  tell  it  to  the  next  girl  and  so  on,  and  when  it  had  gotten 
through  the  line  there  would  be  a  comparison  of  the  original  state- 
ment with  what  it  appeared  to  be  after  it  had  filtered  through  the 
entire  line  to  the  last  person ;  and  there  would  generally  be  very  little 
relation  between  the  two  statements.  That  game  illustrates  the  value 
of  this  reported  conversation,  in  which  Mr.  Fish  told  Mr.  Davis 
something,  which  Mr.  Davis  told  Sir  Edward,  and  which  Sir  Edward 
told  Governor  Hill. 

Aft€r  all,  when  you  come  down  to  it,  what  is  it  ? 

"Mr.  Bancroft  Davis  added,  that  Mr.  Fish  admitted,  that  as  the 
United  States'  authorities  would  expect  British  fishermen,  in  Ameri- 
can waters,  to  observe  the  police  regulations  with  regard  to  the  fish- 
eries, so  the  Government  of  the  United  States  would  make  no  objec- 
tion to  similar  regulations  being  enforced  against  American  fishermen 
in  British  waters ; " — 

Police  regulations  regarding  the  fisheries;  something  evidently 
entirely  different,  in  the  estimation  of  Mr.  Fish,  from  regulations 
limiting  the  time  and  manner  of  carrying  on  the  fisheries,  because 
from  the  position  that  that  could  not  be  permitted  Mr.  Fish  never 
did  depart,  from  beginning  to  end,  and  to  that  position  he  forced  the 
Government  of  Great  Britain  and  the  Government  of  the  Colony  of 
Newfoimdland  to  come  before  he  would  consent  to  advise  the  Presi- 
dent to  issue  a  proclamation  admitting  Newfoundland  to  the  benefit 
of  the  provisions  of  the  treaty  of  1871. 

That  is  all  that  it  seems  necessary  to  say  about  this  Newfoundland 
business  out  of  which  so  much  was  attempted  to  be  made  by  learned 
counsel.  There  is  not  only  nothing  to  be  made  out  of  it  which  con- 
flicts with  the  position  of  the  United  States  here,  but  it  bears  with 
the  most  positive  force,  with  an  almost  compelling  force,  when  the 
reason  for  the  action  of  Great  Britain  and  of  the  Colony  of  New- 
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foundland  is  considered  against  the  position  Great  Britain  is  taking 
here. 

Now  I  come  to  the  famous  Marcy  circular.  That  incident  arose 
under  the  treaty  of  1854,  and  is  attempted  to  be  made  significant  in 
the  same  way  as  the  Fish  incident.  The  fishery  laws  of  the  Province 
of  New  Brunswick  were  brought  to  the  attention  of  Mr.  Marcy,  who 
was  then  the  Secretary  of  State  of  the  United  States,  with  the  view 
of  inducing  Mr.  Marcy  to  give  instructions  which  might  secure 
observance  of  those  laws  by  American  fishermen  exercising  their  right 
to  fish  under  the  treaty  of  1854. 

I  will  read  the  letter  of  Mr.  Crampton,  reporting  to  Earl  Claren- 
don, the  British  Foreign  Secretary,  his  interview  with  Mr.  Marcy; 
and  I  want  the  Tribunal  to  observe  that  all  the  implications  raised 
by  Great  Britain  concerning  the  Marcy  circular,  outside  of  the 
circular  itself  (which  I  will  show  is  entirely  innocuous  to  any  sugges- 
tion of  power  on  the  part  of  Great  Britain  to  limit  the  fishing  right) 
arise  from  the  reports  of  its  minister,  not  from  any  document  emanat- 
ing from  anybody  representing  the  Government  of  the  United  States, 
and  these  reports  of  Mr.  Crampton  must  be  taken  with  the  observation 
made  concerning  Sir  Edward  Thornton's  reports,  that,  crediting  the 
gentleman  who  filled  the  very  responsible  post  of  British  Minister 
at  Washington  with  every  purpose  and  desire  to  make  an  honest  and 
faithful  report,  yet  the  impossibility  of  repeating  the  particular  shade 
of  meaning  which  we  all  know  every  man  gives  to  his  statements, 
makes  it  very  unsafe  to  draw  conclusions  of  a  very  exigent  character 

from  such  reports. 
476  Mr.  Crampton's  report  to  Earl  Clarendon  concerning  his 

first  conversation  with  Mr.  Marcy.  It  will  be  found  on  p.  206 
of  the  British  Case  Appendix  in  the  letter  of  June  1855,  marked  124. 
I  read  from  the  fourth  paragraph  from  the  top : — 

"  I  found  every  disposition  on  Mr.  Marcy's  part  to  concur  with  the 
British  provincial  authorities  in  the  adoption  of  any  measures  of 
precaution  by  which  the  chances  of  collision  between  the  fishermen  of 
the  two  countries  may  be  diminished;  &  with  this  view  it  is  proposed 
that  the  masters  of  American  fishing  vessels,  clearing  for  the  fisheries 
of  New  Brunswick,  shall  be  furnished  with  printed  copies  of  the  laws 
&  regulations  in  question  it  being  understood  that  tnese  shall  con- 
tain nothing  inconsistent  with  the  unrestricted  exercise^  by  American 
citizens  of  the  rights  secured  to  them  by  the  Reciprocity  Treaty." — 

That  is  the  inception  of  the  Marcy  circular.  This  initial  interview 
as  reported  by  Mr.  Crampton  must  be  taken  to  qualify  everything 
that  followed  and  every  act  that  was  done  pursuant  to  it.  It  also 
brings  the  circular  within  the  influence  of  the  view  so  strongly  in- 
sisted on  by  learned  counsel  with  reference  to  many  acts  of  British 
authority,  that  such  acts  of  government,  taken  as  a  matter  of  comity 
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and  good  neighbourhood,  ought  not  to  be  held  up  in  this  controversy 
as  a  matter  prejudicial  to  the  interests  of  the  Government  taking 
them. 

Pursuant  to  his  conversation  with  Mr.  Cramp  ton,  Mr.  Marcy  pre- 
pared and  sent  out  to  the  collectors  of  customs  of  the  United  States 
a  circular  letter.  It  is  found  in  the  British  Case  Appendix,  at  p. 
207,  and  is  dated  the  12th  July,  1865  :— 

^^  It  is  understood  that  there  are  certain  Acts  of  the  British  North 
American  Colonial  Legislatures,  and  also,  perhaps,  Executive  Be^- 
lations,  intended  to  prevent  the  wanton  destruction  of  the  fish  whidi 
frequent  the  coasts  of  the  Colonies  and  injuries  to  the  fishing  thereon. 
There  is  nothing  in  the  Reciprocity  Treaty  between  the  United  States 
and  Great  Britain  which  stipulates  for  the  observance  of  these  regu- 
lations by  our  fishermen;  yet,  as  it  is  presumed,  they  have  been 
framed  with  a  view  to  prevent  injuries  to  the  fisheries,  in  which  our 
fishermen  now  have  an  equal  interest  with  those  of  Great  Britain, 
it  is  deemed  reasonable  and  desirable  that  both  should  pay  a  like  re- 
spect to  those  regulations,  which  were  designed  to  preserve  and 
increase  the  productiveness  and  prosperity  of  the  fisheries  themselves. 
It  is,  consequently,  earnestly  recommended  to  our  citizens  to  direct 
their  proceedings  accordingly.  You  will  make  this  recommendation 
known  to  the  masters  of  such  fishing  vessels  as  belong  to  your  port, 
in  such  manner  as  vou  mav  deem  most  advisable." 

And  he  appends  three  existing  statutes  which  he  says  it  is  believed 
are  the  principal  regulations  referred  to. 

The  British  Government  objected  to  the  expression  in  Mr.  Marcy's 
letter,  "there  is  nothing  in  the  Reciprocity  Treaty  between  the 
United  States  and  Great  Britain  which  stipulates  for  the  observance 
of  these  regulations,"  and  instructed  Mr.  Crampton  to  secure,  if  pos- 
sible, a  modification  of  the  language. 

Mr.  Crampton,  in  a  letter  to  Earl  Clarendon,  found  on  p.  210  of 
the  British  Case  Appendix,  reported  his  interview  with  Mr.  Marcy 
on  the  subject,  in  these  words.  I  read  from  the  letter  No.  132,  of 
date  25th  April,  1856  :— 

"  I  pointed  out  to  Mr.  Marcy  the  ill-effects  which  might  arise  from 
such  a  declaration  -by  the  Government  of  the  United  States.  I 
remarked  that  it  would  be  inferred  that  the  observance  by  American 
fishermen  of  the  laws  and  regulations  in  question  would  be  discre- 
tionary only,  while  the  observance  of  the  same  laws  and  regulations 
would  be  enforced  on  British  fishermen  by  legal  penalties;  and  I 
added  that  the  Provincial  Magistrates  would  have  no  choice  but  to 
enforce  the  existing  laws  whatever  they  might  be  upon  all  persons 
without  distinction ; " 

This  last  statement  differs  very  much  from  that  of  learned  counsel 
who  opened  this  Case  for  Great  Britain.  Learned  counsel  thought 
that  colonial  laws  would  have  no  effect  if  they  were  contrary  to  the 
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treaty.  Mr.  Crampton  on  the  contrary  assured  Mr.  Marcy  that  the 
provincial  magistrates  would  have  no  choice  but  to  enforce  the  exist- 
ing laws,  whatever  they  might  be,  upon  all  persons  without  distinc- 
tion : — 

^^And  that  consequently  collision  or  unpleasant  discussions  would 
be  sure  to  arise,  were  American  fishermen  to  be  left  under  the  impres- 
sion that  they  were  not,  while  within  British  jurisdiction,  equally 
amenable  with  British  subjects  to  the  British  laws  and  regulations 
affecting  the  fisheries^  as  well  as  in  every  other  respect. 

"  I  admitted,  I  said,  that,  if  any  of  those  laws  were  framed  or 
executed  so  as  to  make  an  unfair  discrimination  in  favour  of  British 
fishermen,  or  directly  or  indirectly  to  deprive  American  fishermen  of 
the  privileges  secured  to  them  by  the  Reciprocity  Treaty,  this  would 
afford  just  ground  for  representation  to  Her  Majesty's  Government 
by  the  Government  of  the  United  States.  But  I  called  Mr.  Marcy's 
attention  to  the  danger  of  allowing  to  each  individual  the  right  to 
judge  for  himself  whether  a  regulation  was  in  conformity  with  the 
provisions  of  the  Treaty  or  not,  and  at  once  to  object  to  observe 

it- 
476  "  Mr.  Marcy  appeared  entirely  to  concur  in  this  view  of  the 

matter,  and  said  tnat  he  would  cause  such  an  alteration  to  be 

made  in  the  wording  of  the  circular  instruction  to  be  issued  for  the 

approaching  fishing  season  as  would  obviate  the  objection  which  I 

had  put  forward." 

Mr.  Marcy  accordingly  altered  the  wording  of  his  circular  and  sent 
a  copy  of  it  to  Mr.  Crampton.  It  does  not  appear,  I  believe,  in  the 
Appendix  of  either  Government,  and  what  it  was  I  am  not  prepared 
to  say;  but  Mr.  Crampton  still  objected  to  the  altered  phraseology 
of  the  circular,  as  appears  from  the  further  statement  made  by  him 
in  this  same  letter: — 

"  Accordingly  a  few  days  after  my  conversation  with  Mr.  Marcy  I 
received  from  him  the  private  note,  of  which  I  have  the  honor  to 
inclose  a  copy  containing  an  amended  draft  of  the  instruction  also 
enclosed  herewith. 

"  Availing  myself  of  the  request  contained  in  Mr.  Marcy's  note  to 
return  it  with  such  remarks  as  I  might  think  fit,  I  took  the  liberty 
of  suggesting  the  insertion  of  the  passage  which  I  have  marked  with 
red  ink  in  the  copy,  as  being  necessary  to  point  out  more  clearly  than 
Mr.  Marcy's  amended  draft  appeared  to  me  to  have  done  the  liability 
of  American  fishermen  in  British  waters  to  British  jurisdiction. 

''  Receiving  no  rejoinder  to  my  note  I  lately  reminded  Mr.  Marcy 
of  the  matter,  when  he  told  me  that  he  had  adopted  my  suggestion, 
although  he  had  somewhat  altered  the  phraseology  of  the  passage  I 
had  proposed  to  insert,  and  he  added  tnat  he  would  send  me  copies 
of  the  instructions  so  amended. 

"  These  I  have  received,  and  have  the  honor  to  enclose  with  a  copy 
of  the  note  from  Mr.  Marcy  which  accompanied  them — 

"  I  have  underlined  in  red  ink  the  passage  which  Mr.  Marcy  has 
substituted  for  that  which  I  suggested." 
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The  passage  suggested  by  Mr.  Crampton  was  this.  It  will  be 
found  in  the  letter  at  the  bottom  of  p.  211,  and  the  passage  in  italics 
is  the  one  suggested  by  Mr.  Crampton : — 

^^American  citizens  would  indeed^  within  British  jurisdiction^  he 
liable  equally  with  British  subjects  to  the  penalties  prescribed  by  law 
for  a  wUfui  infraction  of  such  regulations^  but  nevertheless ^^^  etc. 

Mr.  Marcy  oould  not  see  his  way  clear  to  accept  this  broad  state- 
ment which  Mr.  Crampton  wanted  in  the  circular  letter,  which,  for 
the  sake  of  comity  and  good  neighbourhood  and  to  prevent  collisions 
among  the  fishermen,  and  with  the  understanding  that  none  of  the 
laws  should  be  in  contravention  of  the  treaty  rights  of  the  American 
fishermen,  he  was  striving  to  frame  in  such  a  way  as  to  preserve  the 
just  rights  of  the  United  States,  and  still  respond,  when  called  on 
by  Great  Britain,  with  what  it  appeared  to  him  comity  and  good 
neighbourhood  required  him  to  do. 

Here  is  what  he  inserted,  instead  of  that.  It  is  found  on  this  same 
p.  211,  the  paragraph  in  italics  about  the  middle  of  the  page: — 

"  By  granting  the  WAitual  use  of  the  inshxyre  fisheries  neither  party 
has  yielded  its  right  to  civil  jurisdiction  over  a  marine  league  along 
its  coast.^^ 

That  is  a  statement  that  is  absolutely  sound,  and  could  be  made  in 
the  very  broadest  and  strongest  sense : — 

"  Its  laws  are  as  obligatory  upon  the  citizens  or  subjects  of  the  other 
as  upon  its  own." 

That  is,  laws  made  within  its  general  jurisdiction,  referring  to  the 
obligation  of  fishermen  who  might  go  there  to  be  good  citizens,  to 
behave  themselves,  to  observe  the  laws,  to  commit  no  offences.  If  they 
did  not  do  so,  they  would  be  liable  to  the  laws  which  Great  Britain, 
admittedly,  by  virtue  of  her  civil  jurisdiction,  a  marine  league  from 
the  shore  still  had  power  to  make  and  enforce. 

Then  he  comes  to  the  clause  which  Mr.  Crampton  wanted  him  to 
insert,  and  he  inserts  instead : — 

"  The  laws  of  the  British  provinces  not  in  conflict  with  the  pro- 
visions of  the  reciprocity  treaty  would  be  as  binding  upon  citizens  of 
the  United  States  within  that  jurisdiction  as  upon  British  subjects. 

And  then  going  further : — 

"  Should  these  be  so  framed  or  executed  as  to  make  any  discrimina- 
tion in  favour  of  the  British  fishermen  or  to  impair  the  rights  secured 
to  American  fishermen  by  the  Reciprocity  Treaty,  those  injuriously 
affected  by  them  will  appeal  to  this  Government  for  redress;" — 

477  I  do  most  respectfully  submit  that  there  is  nothing  in  this 

circular,  or  the  incidents  leading  up  to  it,  which  can  be  taken 

as  an  admission  on  the  part  of  the  Government  of  the  United  States 
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that  its  fishermen  entering  the  waters  of  one  of  these  colonies  for  tht 
purpose  of  exercising  their  treaty  rights,  were  subject  to  any  and 
every  law  which  those  colonies  might  make  on  the  subject  of  the 
fisheries.  They  were  to  be  subject,  according  to  Mr.  Marcy,  to  those 
laws  only  not  in  conflict  with  the  provisions  of  the  reciprocity  treaty. 

It  is  quite  evident  that  Mr.  Marcy  was  considering  two  things  in 
the  language  employed  in  his  circular.  He  did  not  want  to  be  pushed 
to  the  extreme  extent  to  which  Mr.  Crampton  was  endeavouring  to 
push  him,  and  yet  he  wanted  to  accomplish,  as  far  as  he  could  do  so 
safely,  what  Mr.  Crampton  had  suggested  as  desirable.  In  the  effort 
to  accommodate  his  circular  to  his  own  and  to  Mr.  Crampton 's  views, 
he  considered  first  the  binding  force  of  local  laws  generally,  and, 
second,  the  binding  force  of  local  laws  when  considered  in  connection 
with  the  reciprocity  treaty.  With  reference  to  the  first,  he  made 
the  broad  statement  that  American  fishermen  were  subject  to  those 
laws.  With  respect  to  the  second,  he  declared  that  they  were  valid 
and  binding  only  when  not  in  conflict  with  the  reciprocity  treaty. 

Judge  Gray  :  At  the  date  of  that  circular  this  question  of  the  right 
to  make  regulations  of  the  right  of  fishery  granted  to  the  United 
States  had  never  been  seriously  taken  up  between  the  two  Govern- 
ments, as  you  just  now  pointed  out,  and  was  not  taken  up  until  1875, 
and  afterwards  in  1878,  as  has  been  mentioned;  so  that  the  Marcy 
circular,  for  whatever  it  is  worth  one  way  or  the  other,  was  not  the 
result  of  a  consideration  that  was  the  result  of  a  discussion. 

Mr.  Turner  :  It  was  not  the  result  of  any  discussion  or  of  any  con- 
troversy existing  between  the  two  Governments.  It  was  simply  an 
effort  of  Mr.  Marcy,  upon  appeal  from  Mr.  Crampton,  to  give  some 
direction  which  might  prevent  conflicts  between  the  fishermen  on  the 
fishing  grounds.  That  is  all  there  was  to  it.  It  did  not  arise  out 
of  any  controversy  between  the  two  Governments,  and  was  not  there- 
fore a  matter  which  Mr.  Marcy  would  have  thought  it  necessary  to 
look  into  at  any  considerable  length  or  with  any  considerable  amount 
of  trouble,  for  the  purpose  of  planting  the  Government  of  the  United 
States  on  a  firm  and  solid  foundation,  as  he  would  undoubtedly  have 
done  or  attempted  to  do,  if  there  had  been  dispute  and  controversy. 

Mr.  Marcy  evidently  considered  local  laws  in  conflict  with  the 
treaty,  which  Mr.  Crampton  had  said  to  him  the  provincial  magis- 
trates would  be  compelled  to  enforce  however  they  might  be  in  con- 
flict with  the  treaty,  as  having  no  force  against  the  United  States; 
but  it  is  not  improbable  that  he  considered  them  as  having  a  kind  of 
de  facto  force  on  the  individual  fishermen  of  the  United  States  enter- 
ing the  treaty  waters.  Learned  counsel  does  not  know  what  de  facto 
means  in  such  a  connection.  Well,  it  is  quite  evident  what  the  writ- 
ten Argument  of  the  United  States  meant  by  the  use  of  the  term.  It 
meant  that  local  laws  might  have  an  effect,  in  fact,  in  the  territories 
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of  Great  Britain,  which  they  would  not  have  within  the  contempla- 
tion of  international  law;  that  they  might  have  the  effect,  as  stated 
by  Mr.  Crampton,  of  imposing  the  duty  upon  the  local  magistrates 
of  enforcing  them,  although  in  conflict  with  the  treaty  and  ineffect- 
ive to  bind  the  United  States. 

Now,  this  is  all  that  can  be  made  out  of  the  Marcy  circular,  take  it 
as  best  you  can.  The  circular  was  not  a  communication  to  Great 
Britain  of  any  position  that  the  United  States  had  taken  concerning; 
some  historic  controversy.  It  was  not  a  communication  to  Great 
Britain  at  all.  It  was  a  yielding,  on  the  part  of  Mr.  Marcy,  out  of 
the  very  best  of  feeling,  out  of  the  highest  sort  of  comity,  in  a  matter 
of  internal  administration,  to  the  urgings  of  Mr.  Crampton  that 
something  be  done  to  prevent  conflict  between  the  fishermen  of  the 
two  countries.  If  there  is  any  act  of  either  Government  in  this  case 
which  is  entitled  to  the  protection  claimed  by  Sir  Robert  for  so 
many  of  the  acts  of  Great  Britain,  namely,  that  they  were  acts  of 
comity  which  it  would  be  prejudicial  to  the  good  neighbourhood  of 
all  Governments  to  permit  to  be  called  in  question,  it  is  this  action 
of  the  United  States  in  issuing  the  Marcy  circular. 

The  President:  I  think  we  will  now  adjourn  until  Thursday,  at 
10  o'clock. 

[The  Tribunal,  at  4.15  o'clock  p.  m.,  adjourned  until  Thursday,  the 
30th  June,  1910,  at  10  o'clock  a.  m.] 


478  SIXTEENTH  DAY:  THURSDAY,  JUNE  30,  19ia 

The  Tribunal  met  at  10  o'clock  a.  m. 

The  PREsmENT:  Will  you  continue.  Sir. 

Mr.  Turner:  I  proceed  rapidly  to  conclude  the  discussion  of  the 
Marcy  circular;  and  I  submit  that  Mr.  Marcy  was  asked  to  take 
action  by  which  the  chance  of  collision  between  the  fishermen  of  the 
two  countries  might  be  diminished,  and  was  told  by  Mr.  Crampton 
that  the  local  laws  which  he  was  asked  to  direct  and  advise  the 
American  fishermen  to  obey,  should  contain  nothing  inconsistent 
with  the  exercise  of  the  treaty  right.  Before  Mr.  Marcy  would  take 
any  action  whatever  he  required  all  the  existing  laws  to  be  sub- 
mitted to  him  to  assure  himself  that  they  did  not  in  fact  conflict 
with  the  American  fishery  right.  They  were  collected  by  Mr. 
Crampton  and  submitted  to  him,  and,  after  they  had  been  examined 
by  Mr.  Marcy,  he  wrote  his  circular  letter  enjoining  on  the  American 
fishermen  the  observance  of  the  local  laws.  If  Mr.  Marcy  considered 
the  fishermen  bound  by  those  laws,  what  was  the  necessity  for  him  to 
examine  them  before  taking  action?     And  when  he  did  take  action, 
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.why  did  he  not  say  that  the  local  laws  operated  projnio  vigore, 
instead  of  merely  enjoining  on  the  American  fishermen  their  observ- 
ance, thereby  making  the  observance  to  depend  on  the  injunction  of 
the  American  Government  rather  than  on  the  force  of  the  laws? 
Why  did  he  refuse  the  direct  statement  pressed  on  him  by  Mr. 
Crampton — "American  citizens  .  .  .  would  be  equally  liable  with 
British  subjects  to  the  penalties  prescribed  by  law  " — if  he  believed 
anything  of  that  kind,  or  desired  to  impress  anything  of  that  kind 
on  the  fishermen  ? 

Possibly  some  such  idea  is  to  be  gathered  from  the  wording  of 
the  circular  letter  finally  sent  out  by  him,  when  read  alone  and  with- 
out the  aid  of  the  light  shed  by  all  that  had  preceded  the  formulation 
of  the  letter.  But  when  read  by  the  aid  of  that  light,  it  is  impos- 
sible to  escape  the  conclusion  that  Mr.  Marcy  was  talking  about  two 
entirely  different  things  in  the  somewhat  uncertain  language  em- 
ployed by  him.  It  was,  possibly,  intentionally  left  uncertain  for  the 
reason  that,  while  Mr.  Marcy  desired  to  oblige  the  British  Govern- 
ment, and  was  as  much  concerned  as  Mr.  Crampton  that  there  should 
be  no  collision  between  the  fishermen  of  the  two  countries,  he  was 
anxious  to  avoid  any  commitment  of  his  own  Government  which 
might  embarrass  it  in  the  future.  The  question  was  entirely  new.  Its 
proper  and  correct  determination,  as  we  know,  depended  on  the  cor- 
rect comprehension  and  application  of  very  abstruse  principles,  and 
as  great  a  lawyer  as  Mr.  Marcy  was  would  naturally  pause  and 
hesitate,  and  when  forced  to  act  without  time  for  examination  and 
consideration,  would  naturally  be  guarded  in  his  utterances.  The 
language  employed  by  Mr.  Marcy  was,  moreover — this  is  a  fact  I 
would  impress  on  the  Tribunal — ^not  that  in  which  the  opinion  of  a 
jurist  would  be  couched,  but  the  letter  was  written  for  the  informa- 
tion of  the  fishermen,  and  was  in  language  intended  to  be  within  their 
apprehension.  Mr.  Marcy  had  no  occasion,  in  stating  to  them  con- 
crete propositions  intended  for  their  guidance,  to  make  the  reserva- 
tions and  qualifications  which  might  have  suggested  themselves  to 
him,  and  which  he  would  have  stated,  no  doubt,  if  called  on  to  write 
about  the  matter  to  Mr.  Crampton  or  to  Lord  Clarendon.  And  this 
shows  the  impropriety  of  looking  at  such  an  act  of  internal  adminis- 
tration by  any  Government,  and  attempting  to  draw  grave  con- 
clusions from  it,  binding  that  Government  in  the  ascertainment  of  its 
rights  at  a  future  time. 

Now  it  is  easy,  when  all  these  considerations  are  borne  in  mind,  to 
examine  the  language  substituted  by  Mr.  Marcy  for  that  suggested 
by  Mr.  Crampton,  and  see  what  Mr.  Marcy  had  in  mind.  He  would 
not  say,  as  Mr.  Crampton  had  requested,  "  that  the  American  fisher- 
men were  absolutely  bound  by  the  local  laws  relating  to  the  fisher- 
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men,"  but  he  wished  to  avoid  conflict  between  the  fishermen  of  the 
two  countries,  and  for  that  purpose  he  wished  to  give  the  fishermen 
of  the  United  States  as  broad  an  intimation  as  he  thought  it  safe 
and  proper  to  make  concerning  their  liability  to  the  local  laws  which 
he  knew,  as  well  as  Mr.  Crampton,  the  provincial  magistrates  would 
have  no  choice  but  to  enforce — ^whether  they  were  or  were  not  in 
conflict  with  the  treaty.  Hence,  he  first  made  a  general  statement 
that  neither  Government  by  the  treaty  had  relinquished  its  civil 
jurisdiction  a  marine  league  from  the  coasts,  and  that  the  laws  of 
each  were  as  obligatory  upon  the  citizens  and  subjects  of  each,  as 
upon  its  own — a  perfectly  correct,  accurate,  and  proper  statement  to 
make  concerning  the  jurisdiction  of  the  two  Governments  gen- 
erally. 
479  Then  he  directed  his  statement  to  the  broad  subject  of  the 

local  laws  directed  at  fishing;  and  here  he  became  guarded. 
Such  laws,  he  stated,  would  be  binding  when  not  in  conflict  with  the 
provisions  of  the  reciprocity  treaty.  And  even  as  to  these  laws  it 
is  evident  he  wanted  to  impress  on  the  fishermen  that  they  ou^t  to 
obey  them — not  that  they  were  binding  on  the  United  States,  but 
because  the  provincial  magistrates  would,  as  stated  by  Mr.  Crampton, 
have  no  choice  but  to  enforce  them.  Therefore  he  told  the  fishermen 
that  if  such  laws  impaired  the  rights  of  the  American  fishermen 
under  the  treaty,  they  should  nevertheless  obey  them,  and  appeal  to 
their  own  Government  for  redress. 

This  advice  any  Government  would  give,  however  absolute  its  rights, 
because  of  the  grave  consequences  which  would  ensue  from  pursuing 
any  other  course  of  conduct.  Comity,  friendship,  and  good  neigh- 
bourhood necessarily  required  it.  And  it  is  strictly  true,  moreover,  that 
under  the  constitutional  system  of  both  of  the  Governments,  it  is  the 
laws  alone  to  which  the  local  authorities  and  the  Courts  look,  leaving 
it  to  the  executive  and  political  branch  of  the  Government  to  square 
the  laws  with  treaty  obligations,  if  the  two  happen  to  conflict,  and  the 
treaty  rights  of  foreign  nations  are  thereby  nullified  or  minimised. 

Here  I  have  it  noted  to  read  to  the  Court  one  English  authority 
and  two  American  authorities  to  that  proposition.  The  case  of  Whit- 
ney against  Robertson  in  124  United  states,  p.  124 — ^a  decision  by  the 
Supreme  Court  of  the  United  States;  and  the  language  of  Mr.  Jus- 
tice Brett  (afterwards  Lord  Esher)  and  Lord  Cockbum,  Chief 
Justice,  in  the  celebrated  case  of  the  Queen  against  Keyn.  But  I 
pass  them  over  without  reading,  because  it  seems  to  me  that  this  is 
a  proposition  of  such  general  application,  so  necessary  to  the  internal 
economy  of  every  nation,  that  it  may  be  assumed  as  a  broad  propo- 
sition applied  by  the  courts  of  all  nations  dealing  with  their  local 
laws  and  with  treaties  which  may  or  may  not  be  in  conflict  with  them. 
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On  the  whole,  I  submit  that  there  was  not  really  anything  in  Mr. 
Marcy's  letter,  either  in  intention  or  in  actual  wording,  which  is  at 
all  inconsistent  with  the  position  taken  by  the  Government  of  the 
United  States  here,  and  now  and  at  all  times  since  Mr.  Marcy's  day. 
But  there  is  an  inference  to  be  drawn  from  the  entire  transaction 
strongly  confirmatory  of  the  present  position  of  the  United  States, 
and  making  strongly  against  the  present  contention  of  Great  Britain. 
And  that  is  that  Great  Britain  submitted  its  fishery  laws  to  the  Gov- 
emment  of  the  United  States  for  its  approval,  and  thereby  made  its 
enforcement  of  those  laws  dependent  upon  that  approval;  and  that 
the  approval  of  the  American  Government  was  given  only  as  to  the 
specific  laws  brought  to  his  attention,  and  because  it  had  found  them 
to  be  reasonable  and  proper  regulations  of  the  fisheries.  And  that 
the  latter  Government  did  reserve  to  itself  by  Mr.  Marcy's  circular 
letter,  the  right,  power,  and  authority  to  scrutinise  those  particular 
laws  further  if  it  deemed  it  necessary,  and  to  scrutinise  all  other 
laws  of  Great  Britain  and  her  colonies  enacted  for  the  same  purpose, 
and  to  make  its  consent  to  their  enforcement  dependent  on  the  finding 
by  the  United  States  that  they  were  proper  and  necessary,  and  did 
not  in  any  way  impair  the  American  fishery  right. 

I  pass  on  now  to  the  Boutwell  circular,  which  is  found  in  the 
British  Case,  Appendix  at  p.  237;  and  that  circular  is  brought  to  the 
attention  of  the  Tribunal  by  the  Government  of  Great  Britain  be- 
cause of  this  sentence,  which  is  found  in  the  middle  of  the  circular, 
at  the  bottom  of  p.  237:— 

"  Fishermen  of  the  United  States  are  bound  to  respect  the  British 
laws  and  regulations  for  the  reflation  and  preservation  of  the  fish- 
eries to  the  same  extent  to  which  they  are  applicable  to  British  or 
Canadian  fishermen." 

In  order  to  understand  what  Mr.  Boutwell  was  talking  about,  and 
what  he  meant  by  this  expression,  it  is  necessary  to  trace  the  gene- 
alogy of  the  circular  which  he  issued. 

On  the  14th  April,  1870,  Sir  Edward  Thornton  transmitted  to 
Mr.  Fish  a  communication  from  Sir  John  A.  Macdonald,  the  Prime 
Minister  of  Canada,  stating  the  change  of  policy  then  lately  adopted 
by  the  Dominion  Government  towards  American  fishing-vessels.  I 
read  from  that  letter  and  from  the  communication  of  Sir  John  A. 
Macdonald,  United  States  Case,  Appendix,  p.  580 — at  the  top  of  p. 
580— letter  from  Sir  E.  Thornton  to  Mr.  Fish  :— 

"  Sir:  With  reference  to  your  note  of  the  1st  instant,  I  have  the 

honor  to  inclose  copy  of  a  dispatch  which  I  have  received  from  the 

Governor  General  of  Canada,  forwarding  a  memorandum  from  Sir 

John  A.  Macdonald,  together  with  a  copy  of  the  fishery  act  of  May 

22nd,  1868." 

480  Then  the  enclosure  follows,  signed  by  Sir  John  A.  Macdon- 

ald, in  which,  having  stated  the  policy  which  had  lately  been 
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adopted  by  the  Canadian  Government  towards  foreign  fishing-ves- 
sels, Sir  John  says  (the  last  paragraph  on  p.  580) : — 

"The  undersigned  has  the  honor  further  to  state  that  his  excel- 
lency the  Governor  General  in  council,  on  the  8th  January  last,  was 
pleased  to  order, '  That  the  system  of  granting  fishing  licenses  to  for- 
eign vesvsels,  under  the  act  31  Vic,  c.  61,  be  discontinued,  and  that 
henceforth  all  foreign  fishermen  be  prevented  from  fishing  in  the 
waters  of  Canada.  Also,  that  six  suitable  sailing  vessels,  similar  to 
La  Canadienne,  in  addition  to  the  two  vessels  at  present  employed,  be 
chartered  and  equipped  for  the  service  of  protecting  the  Canadian 
in-shore  fisheries  against  illegal  encroachments  by  foreigners;  these 
vessels  to  be  connected  with  the  police  force  of  Canada,  and  to  form  a 
marine  branch  of  the  same.' " 

Mr.  Fish  inquired  of  Mr.  Thornton  whether  this  change  was  in- 
tended to  affect  the  coasts  within  the  jurisdiction  of  Canada  on  which 
the  United  States  had  the  right  to  fish  under  the  treaty  of  1818,  and 
was  assured  by  Mr.  Thornton  that  it  did  not  Mr.  Fish's  letter  mak- 
ing this  inquiry  is  the  first  letter  on  p.  581  of  this  same  volume,  and 
Mr.  Thornton's  reply  is  the  last  one.    I  shall  only  read  the  last: — 

''  April  22,  1870. 

"  Sir :  I  have  the  honour  to  acknowledge  the  receipt  of  your  note  of 
yesterday's  date,  in  which  you  call  my  attention  to  the  first  para- 
graph of  the  Canadian  order  of  council  of  the  8th  of  January  last, 
relative  to  the  Canadian  fisheries.  I  am  forwarding  a  copj  or  your 
note  to  the  Governor-General  of  Canada ;  but,  in  the  meantime,  I  beg 
you  will  allow  me  to  express  my  conviction  that  there  was  not  the 
slightest  intention,  in  issuing  the  above-mentioned  order,  to  abridge 
citizens  of  the  United  States  of  any  of  the  rights  to  which  they  are 
entitled  by  the  treaty  of  October  20,  1818,  and  which  are  tacitly 
acknowledged  in  the  Canadian  law  of  May  22, 1868,  a  copy  of  which 
I  had  the  honor  to  forward  to  you  in  my  note  of  the  14th  instant." 

And  this  assurance  given  by  Mr.  Thornton  was  later  confirmed  by 
him  in  a  letter  of  the  18th  May,  1870,  enclosing  a  letter  from  the  Min- 
ister of  Fisheries  of  Canada  to  the  same  effect  as  the  first  letter  of  Sir 
Edward.  They  will  be  found  on  p.  588  of  the  United  States  Case 
Appendix. 

After  Mr.  Thornton's  first  letter,  that  of  the  14th  April,  1870,  Mr. 
Fish  wrote  Mr.  Boutwell  the  23rd  April,  1870,  suggesting  the  neces- 
sity, growing  out  of  the  changed  attitude  of  Canada,  as  indicated  by 
the  Order-in-Council  referred  to,  of  issuing  a  circular  letter  inform- 
ing the  American  fishermen  of  the  facts,  and  putting  them  on  their 
guard  against  infractions  of  the  Canadian  law. 

I  now  call  the'  attention  of  the  Tribunal  to  this  letter  of  Mr.  Fish. 
It  is  found  on  p.  187  of  the  United  States  Counter-Case  Appendix : — 
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"Department  of  State, 

"  Washington,  April  £3,  1870. 
"  Hon.  George  S.  Boutwell, 

"  Secretary  of  the  Treasury, 

"  Sir :  I  have  the  honor  to  enclose  a  copy  of  House  of  Representa- 
tives Ex.  Doc.  No.  239,  2d  session,  41st  Congress,  and  of  a  communi- 
cation of  the  14th  instant,  from  the  British  Minister,  relating  to 
the  measures  adopted,  and  proposed  to  be  adopted,  by  the  Authorities 
of  the  Dominion  of  Canada,  for  the  exclusion  from  certain  of  the 
inshore  fisheries  within  the  jurisdiction  thereof,  of  foreign  fisher- 
men. I  beg  leave  to  suggest,  that  with  a  view  to  fully  acquainting 
cilizens  of  the  United  States  interested  in  the  fishing  business  in 
waters  adjacent  to  the  Dominion  of  Canada,  these  facts  that  a  cir- 
cular be  issued  at  your  earliest  convenience  to  Collectors  of  the 
Customs  at  the  ports  of  the  United  States  in  which  fishing  vessels 
are  fitted  out  or  to  which  they  resort,  enclosing  to  each  of  them,  a 
sufficient  number  of  copies  of  a  printed  notification  for  distribution 
among  the  fishermen  and  the  business  firms  interested  in  the  subject, 
setting  forth  the  material  facts  presented  in  the  enclosed  papers,  and 
putting  them  on  their  guard  against  committing  acts  which  would 
render  them  liable  to  the  penalties  prescribed  by  Canadian  Laws,, 
respecting  inshore  fisheries  not  open  to  the  fishermen  of  the  United 
States  under  the  1st  Article  of  the  treaty  between  the  United  States 
and  Great  Britain  of  1818." 

It  was  upon  this  request  of  Mr.  Secretary  of  State  Fish  that  the 
first  circular  letter  of  Mr.  Boutwell  was  issued,  that  of  the  16th  May. 
That  circular  letter  is  found  in  the  British  Case,  Appendix,  at  p. 
235.  I  shall  not  stop  now  to  read  it,  and  will  only  state  with  ref- 
erence to  it  that  it  did  not  contain  this  injunction  in  the  later  cir- 
cular to  which  the  British  Government  calls  attention. 

The  necessity  for  some  further  and  more  urgent  injunction  upon 
the  American  fishermen,  in  the  direction  of  obeying  the  laws  against 
poaching — in  no  other  direction — ^suggested  itself  as  the  result  of 
further  information  concerning  the  aggressive  policy  of  Canada. 
Mr.  Thornton,  on  the  26th  May,  1870,  communicated  to  Mr.  Davis, 
who  was  the  Assistant  Secretary  of  State  under  Mr.  Fish,  the 
481  passage  of  the  Canadian  Foreign  Fishing  Vessels  Act  of  the 
12th  May,  immediately  preceding.  This  communication  is 
found  in  the  United  States  Case,  Appendix,  at  p.  589.  It  is  the  first 
short  letter  on  p.  589,  from  Mr.  Thornton  to  Mr.  Davis : — 

"  Washington,  May  W,  1870. 

"  SiK :  With  reference  to  my  note  of  the  14th  ultimo  to  the  Secre- 
tary of  State,  in  which  I  forwarded  to  him  a  copy  of  the  Canadian 
act  respecting  fishing  by  foreign  vessels,  of  the  22d  May,  1868, 1  have 
now  the  honor  to  inclose  a  further  law  of  the  12th  instant,  repealing 
the  third  section  of  the  above-mentioned  act." 


806  NOBTH  ATIANTIO  COAST  FIBHEBISS  ARBITRATION. 

And  that  Act  is  found  on  p.  136  of  this  same  volume,  the  United 
States  Case  Appendix : — 

"Act  or  Mat  12,  1870. 

"  Whereas  it  is  expedient  for  the  more  effectual  protection  of  the 
in-shore  fisheries  of  Canada  against  intrusion  by  foreigners,  to  amend 
the  Act  entitled  'An  Act  respecting  Fishing  by  Foreign  Vessels,' 
passed  in  the  Thirty-first  year  of  Her  Majesty's  Rei^;  Therefore, 
Her  Majesty^  by  and  with  the  advice  and  consent  of  uie  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows : — 

"  1.  The  Third  Section  of  the  above  cited  Act,  shall  be,  and  is 
hereby  repealed,  and  the  following  section  is  enacted  in  its  stead." 

The  Tribunal  will  be  enabled  to  appreciate  the  importance  of  this 
to  American  fishermen  and  the  necessity  of  guarding  them,  when  it 
is  remembered  that  theretofore  they  had  been  accorded  the  right  to 
fish  in  all  the  inshore  Canadian  waters,  under  a  system  of  licences; 
that" the  licences  had  been  done  away  with;  and  then, on  top  of  that, 
came  this  veiT  repressive  amendatory  Act  of  the  12th  May,  1870 : — 

"Any  one  of  such  officers  or  persons  as  are  above-mentioned,  may 
bring  any  ship,  vessel,  or  boat,  being  within  any  harbor  in  Canada, 
or  hovering  (m  British  waters)  within  three  marine  miles  of  any  of 
the  coasts,  bays,  creeks,  or  harbors  in  Canada,  into  port  and  search 
her  cargo,  and  may  also  examine  the  Master  upon  oath  touching  the 
cargo  and  voyage;  and  if  the  Master,  or  person  in  command,  shall 
not  truly  answer  the  questions  put  to  him  in  such  examination,  he 
shall  forfeit  four  hundred  dollars;  and  if  such  ship,  vessel  or  boat  be 
foreign,  or  not  navigated  according  to  the  laws  of  the  United  King- 
dom, or  of  Canada,  and  have  been  found  fishing,  or  preparing  to  fish, 
or  to  have  been  fishing  (in  British  waters)  within  three  marine  miles 
of  any  of  the  coasts,  bays,  creeks  or  harbors  of  Canada,  not  included 
within  the  above-mentioned  limits,  without  a  license  or  after  the 
expiration  of  the  period  named  in  the  last  license  granted  to  such 
ship,  vessel,  or  boat,  under  the  first  section  of  this  Act,  such  ship, 
vessel,  or  boat,  and  the  tackle,  rigging,  furniture,  stores,  and  cargo 
thereof  shall  be  forfeited." 

Upon  this  evidence  of  a  still  further  purpose  on  the  part  of  the 
Dominion  to  enforce  vigorously  and  strongly,  and  by  very  repressive 
measures,  its  laws  against  intrusion  into  its  waters  of  the  foreign 
fishing-vessels  of  any  nation,  and  particularly  of  the  United  States, 
the  necessity  for  a  further  warning  to  American  fishermen  became 
apparent  to  Mr.  Boutwell,  and  he  issued  his  second  circular,  of  the 
9th  June,  1870.  The  amended  circular  followed  closely  on  the  heels 
of  the  last  communication  of  Sir  Edward  Thornton. 

It  is  evident  that  Mr.  Boutwell  had  nothing  before  his  mind  except 
the  fishing  by  American  fishermen  within  the  prohibited  waters  of 
Canada.  And  when  his  circular  is  examined  carefully  and  analytically, 
it  will  show  that  the  particular  clause  to  which  attention  has  been 
called  by  Great  Britain,  was  intended  to  have  application  alone  to 
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attempts  by  American  fishermen  to  fish  within  the  waters  of  Canada 
other  than  those  specified  in  the  treaty  of  1818.  An  admonition  con- 
cerning fishing  on  the  treaty  coasts  would  have  been  entirely  uncalled 
for.  There  was  absolutely  no  controversy  of  any  kind  or  character 
concerning  fishing  on  the  treaty  coasts,  and  Sir  Edward  Thornton 
had  assured  Mr.  Fish,  in  the  most  positive  manner,  and  Sir  John  A. 
Macdonald  and  the  Minister  of  Fisheries,  in  tlie  enclosures  sent  by 
Sir  Edward  to  Mr.  Fish,  had  stated  in  the  most  positive  manner,  that 
there  was  no  intention  or  purpose  by  these  new  laws  and  regulations 
to  interfere  with  the  American  fishermen  pursuing  their  rights  on  the 
coasts  within  the  jurisdiction  of  Canada  included  in  the  treaty  of 
1818.  Why  should  Mr.  Boutwell,  then,  without  a  single  cloud  on 
the  horizon  of  the  treaty  coasts,  admonish  American  fishermen  about 
fishing  there  ? 

The  President:  If  I  understand  you  aright.  Sir,  you  said  that  the 
occasion,  or  the  reason  for  issuing  these  Boutwell  circulars,  was  the 
fact  that  in  consequence  of  the  discontinuance  of  the  licence  system, 
the  Dominion  of  Canada  excluded  from  certain  of  the  inshore  fisheries 

within  the  jurisdiction  thereof,  the  American  fishermen. 
482  Mr.  Turner  :  And  had  evidenced,  by  their  Order-in-Council 

and  their  preparations,  a  purpose  to  vigorously  enforce  that 
exclusion. 

The  PREsroENT:  Yes.  That  seems  to  be  the  purport  of  the  note 
of  Mr.  Hamiliton  Fish  that  you  have  read,  from  Washington,  under 
the  date  of  the  23rd  April,  1870,  the  exclusion  from  certain  of  the 
inshore  fisheries  within  the  jurisdiction  of  the  Dominion  of  Canada, 
of  the  American  fishermen. 

Might  I  draw  your  attention.  Sir,  to  a  circular  which  was  issued 
by  one  of  the  predecessors  of  Mr.  Boutwell,  Mr.  Woodbury.  It  is 
in  the  British  Case  Appendix,  on  p.  115.  It  is  a  circular  of  instruc- 
tions from  the  United  States  Treasury  Department  to  officers  of 
the  customs  residing  in  collection  districts  where  vessels  are  licensed 
for  employment  in  the  fisheries  of  the  United  States,  and  is  dated 
the  21st  January,  1836.  At  the  end  of  the  second  paragraph  of  that 
circular,  there  is  a  passage  which  has  some  resemblance  but  only  a 
very  limited  resemblance  to  the  passage  now  in  question.    It  reads : — 

"  And  that  they  be  enjoined  to  observe  strictly  the  limits  assigned 
for  fishing,  drying  and  curing  fish,  by  the  fishermen  of  the  United 
States,  under  the  Convention  before  stated." 

Would  it  not  have  been  sufficient  to  repeat  these  words  of  injunc- 
tion to  the  American  fishermen,  if  the  purpose  was  only  that  which 
is  alluded  to  in  the  note  of  Mr.  Hamilton  Fish,  and  to  which  you, 
Sir,  have  alluded  ? 

Mr.  Turner:  I  think  it  would.  That  would  have  been  entirely 
sufficient  for  the  purpose.    But  in  a  great  Government,  as  the  Presi- 
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dent  very  well  knows,  with  many  branches  and  departments,  and 
those  branches  and  departments  crowded  with  business,  the  exist  ence 
of  this  early  circular  might  very  well  have  escaped  attention.  I  have 
no  doubt  if  it  had  been  called  to  Mr.  BoutwelPs  attention,  that  the 
phraseology  employed  in  it  would  have  been  considered  sufficient  for 
the  later  occasion.  More  than  that  I  do  not  claim  that  the  phrase- 
ology employed  by  Mr.  Boutwell  considered  alone,  is  not  susceptible 
of  the  interpretation  claimed  for  it  by  Great  Britain.  I  am  attempt- 
ing, however,  to  show  the  Tribunal  by  the  genealogy  of  the  circular, 
that  it  had  no  relation  to  anything  except  the  question  of  jBshing  in 
the  inshore  waters  of  the  non-treaty  coasts  of  Canada,  and  if  that 
be  true,  then  the  words,  notwithstanding  their  very  broad  significance 
standing  alone,  can  have  had  no  reference  to  rights  under  the  treaty 

of  1818.     The  recital  of  the  provisions  of  the  treaty  of  1818 

Judge  Gray:  Mr.  Turner,  may  I  ask  you  about  the  Boutwell  cir- 
cular this  question  in  order  to  draw  your  attention,  for  the  benefit  of 
your  comment  upon  it,  to  the  last  sentence  in  that  circular,  which 
reads: — 

"  Fishermen  of  the  United  States  are  bound  to  respect  the  British 
laws  and  regulations," 

Not  for  exclusion  from  non-treaty  waters,  but 

"  for  the  regulation  and  preservation  of  the  fisheries,  to  the  same  ex- 
tent to  which  they  are  applicable  to  British  or  Canadian  fishermen." 

Mr.  Turner:  That  is  in  substance  the  same  question  asked  me  by 
the  President.  I  have  said  that  the  words  were  susceptible  of  a 
broad  construction,  but  that,  in  view  of  the  circumstances  under 
which  the  letter  was  written,  and  of  the  context  of  the  letter  itself, 
it  is  almost  a  necessary  conclusion  that  Mr.  Boutwell  was  talking 
about  nothing  except  the  matters  which  had  been  brought  to  his 
attention,  and  concerning  which  he  had  been  requested  by  Mr.  Fish 
to  make  an  admonition  to  American  fishermen  for  the  purpose  of 
their  protection. 

I  now  call  the  attention  of  the  Tribunal  to  the  framework  of  this 
letter  for  the  purpose  of  showing  by  the  connection  in  which  the  pas- 
sage was  employed,  that  it  cannot  have  had  any  other  purpose.  The 
recital  of  the  provisions  of  the  treaty  of  1818,  in  the  first  part  of 
this  letter,  was  wholly  unnecessary  to  the  sense  of  the  letter,  or  to 
any  purpose  intended  to  be  accomplished  by  it;  and  that  recital  is 
the  only  thing  that  gives  the  letter  the  appearance  of  referring  to 
regulations  on  the  1818  treaty  coasts.  For  instance,  commencing  at 
the  beginning  (British  Case  Appendix,  p.  237) : — 

"  In  compliance  with  the  request  of  the  Secretary  of  State,  you  are 
hereby  authorized  and  directed  to  inform  all  masters  of  fishing  ves- 
sels, at  the  time  of  clearance  from  your  port,  that  the  authorities  of 
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the  Dominion  of  Canada  have  terminated  the  system  of  granting 
fishing  licences  to  foreign  vessels,  under  which  the^  have  heretofore 
been  permitted  to  fish  within  the  maritime  jurisdiction  of  the  said 
Dominion,  that  is  to  say,  within  three  marine  miles  of  the  shore 
thereof;  and  that  all  fishermen  of  the  United  States  are  prohibited 
from  the  use  of  such  in-shore  fisheries,  except  so  far  as  stipulated  in 
the  first  article  of  the  Treaty  of  October  20, 1818." 

483  The  sentence  might  very  well  have  been  closed  there,  in- 

stead of  going  on  with  the  long  recital  of  what  the- treaty  of 
1818  was;  because,  manifestly,  the  only  object  that  Mr.  Boutwell  had 
in  referring  to  it  at  all  was  to  explain  to  the  fishermen  that  this  re- 
pressive policy  did  not  extend  to  any  rights  under  the  treaty  of  1818. 
If  he  had  done  that,  stopping  at  the  figures  1818,  and  then  used  this 
equivocal  language:  "Fishermen  of  the  United  States  are  bound  to 
respect  the  British  laws  and  regulations  for  the  regulation  and  pres- 
ervation of  the  fisheries,"  &c. — ^then  going  on  with  a  recital  of  the 
effect  of  the  Canadian  law  of  the  22nd  May,  1868,  of  the  recent 
amendatory  law,  of  the  vigorous  steps  taken  by  the  fitting-out  of  a 
fleet  of  cruisers  to  protect  the  fisheries,  concluding  with  the  state- 
ment "  It  will  be  observed,  that  the  warning  formerly  given  is  not 
required  under  the  amended  Act,  but  that  vessels  are  liable  to  seizure 
without  such  warning," — every  particle  of  the  letter  relating  to  the 
late  repressive  measures  adopted  by  the  Dominion  of  Canada  to  pre- 
vent unlawful  encroachment  on  her  inshore  fisheries — it  would  have 
given  a  character  to  the  equivocal  declaration  of  Mr.  Boutwell's 
which  could  not  be  questioned,  and  have  shown  that  it  was  not  in- 
tended to  have  application  to  the  treaty  coasts.  While  the  passage  is 
inartistically  worded  when  considered  as  relating  to  the  non-treaty 
coasts  alone,  yet  I  submit  that  the  context  shows  that  it  must  have 
been  intended  to  have  relation  to  those  coasts  alone.  The  Secretary 
of  the  Treasury  probably  has,  as  one  of  the  honourable  Arbitrators 
knows,  a  greater  volume  of  business  before  him  than  any  other  execu- 
tive officer  of  the  Government  of  the  United  States.  He  is  necessarily 
compelled  to  rely  largely  upon  the  action  of  subordinates.  This 
matter  was  probably  referred  to  a  subordinate  with  directions  to  make 
some  change  in  the  original  circular  letter  whereby  the  fishermen  of 
the  United  States  would  be  further  warned  of  the  Act  of  12th  May, 
1870;  and  the  subordinate,  whoever  he  may  have  been,  not  under- 
standing fully  the  purposes  of  the  reference,  or  the  distinction  be- 
tween the  treaty  coasts  and  the  non-treaty  coasts,  inserted  the  very 
broad  statement  in  the  letter.  It  must  have  occurred  in  that  way, 
because  it  is  manifest  that  it  was  not  the  purpose  of  either  one  of 
these  circulars  to  deal  at  all  with  the  rights  of  American  fishermen 
on  the  treaty  coasts  under  the  treaty  of  1818. 

Learned  counsel  has  referred  to  the  last  paragraph  of  the  amended 
circular  letter,  as  evidencing  that  this  particular  paragraph  about 
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which  we  are  talking  was  intended  to  have  reference  to  the  treaty 
coasts.  He  referred  to  this  paragraph — the  last  sentence  of  the 
letter : — 

^'  It  is  understood  that,  by  a  change  of  the  boundaries  between 
Canada  and  Labrador,  the  Canadian  territory  now  includes  Mount 
Joli  and  a  portion  of  the  shore  to  the  east  thereof,  which  in  the 
Treaty  of  1818  was  described  as  the  southern  coast  of  Labrador. 
This  municipal  change  of  boundary  does  not,  however,  interfere 
with  the  fights  of  American  jBshermen,  as  dejBned  by  the  treaty,  on 
that  portion  of  what  was  the  southern  coast  of  Labrador,  east  of 
Mount  Joli." 

But  no  such  effect  can  be  given  to  that  paragraph,  because  the 
same  paragraph  is  found  in  the  first  letter,  found  on  p.  286,  which 
was  innocent  of  any  statement  about  American  fishermen  obeying 
the  British  laws  and  regulations. 

Moreover,  this  last  paragraph  shows  within  itself  that  Mr.  Bout- 
well  was  not  at  all  concerned  about  the  treaty  coasts.  His  reference 
to  the  treaty  coasts  in  that  paragraph  was  for  the  purpose  of  letting 
the  fishermen  know  that  they  need  not  concern  themselves  about 
those  coasts,  and  that  the  Canadian  laws,  and  the  energetic  action 
of  the  Canadian  officials  to  enforce  them  by  the  fleet  of  vessels  to 
which  he  referred  in  the  same  paragraph  had  no  relation  whatever 
to  the  treaty  coasts.  Let  me  read  that  paragraph  in  full  to  show 
that  fact.    Mr.  Boutwell  says: — 

"  On  the  8th  of  January,  1870,  the  Governor  General  of  the  Do- 
minion of  Canada,  in  Council,  ordered  that  suitable  sailing  vessels, 
similar  to  the  'La  Canadienne,'  be  chartered  and  equipped  for  the 
service  of  protecting  the  Canadian  in-shore  fisheries  against  illegal 
encroachments  by  foreigners,  these  vessels  to  be  connected  with  the 
police  force  of  Canada,  and  to  form  a  marine  branch  of  the  same. 
It  is  understood  that,  by  a  change  of  the  boundaries  between  Canada 
and  Labrador,  the  Canadian  territory  now  includes  Mount  Joly  and 
a  portion  of  the  shore  to  the  east  thereof,  which  in  the  Treaty  of 
1818  was  described  as  the  southern  coast  of  Labrador.  This  munici- 
pal change  of  boundary  does  not,  however,  interfere  with  the  rights 
of  American  fishermen,  as  defined  by  the  Treaty, .  . .  ." 

Thereby  showing  that  the  whole  purpose  of  this  letter  was  to  let 
the  fishermen  know  that  they  must  observe  the  laws  relating  to  in- 
shore fisheries  on  the  non-treaty  coasts  of  Canada,  and  that  they  need 
not  be  concerned,  notwithstanding  these  repressive  laws,  and  the  fleet 
of  vessels  fitted  out  by  Canada  to  enforce  them,  about  the  matter  of 

their  right  to  fish  on  the  coast  provided  by  the  treaty  of  1818. 
484  The  PREsmENT :  But,  Sir,  what  use  do  you  attribute  to  this 

last  sentence  in  the  first  paragraph :  "  Fishermen  of  the  United 
States  are  bound  to  respect  the  British  laws  and  regulations  for  the 
regulation  and  preservation  of  the  fisheries,"  if  that  applies  only  to 
the  non-treaty  coasts,  where  they  are  not  allowed  to  fish  at  all! 
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Mr.  Turner:  I  consider,  Sir,  that  either  Mr.  Boutwell,  if  he 
framed  this  letter,  or  some  of  his  subordinates,  if  they  framed  it,  were 
speaking  loosely,  and  considering  this  Foreign  Fishing  Vessels  Act 
of  the  12th  May,  1870,  and  the  regulations  made  thereunder,  as  laws 
and  regulations  for  the  preservation  of  the  fisheries.  I  admit,  as  I 
had  the  honour  to  state  to  the  President  before,  that  the  language  i? 
susceptible  of  a  broader  interpretation,  but  insist  that  it  must  be 
given  this  confined  interpretation  because  of  the  context  of  the  letter 
and  because  of  the  history  preceding  its  formulation.  But  even  if 
the  circular  be  susceptible  of  the  interpretation  insisted  upon  by 
Great  Britain,  I  respectfully  submit  that  there  are  no  conclusions  to 
be  drawn  from  it  to  the  prejudice  of  the  United  States  in  this  Case. 
The  Secretary  of  the  Treasury  is  not  the  mouth-piece  of  the  Govern- 
ment of  the  United  States  in  its  dealing  with  foreign  Governments. 
He  deals  only  with  matters  of  local  concern  and  internal  administra- 
tion. Very  frequently  he  is  not  even  a  man  learned  in  the  municipal 
law,  to  say  nothing  of  the  law  of  nations.  It  is  true  that  Mr.  Bout- 
well,  in  his  day,  was  a  distinguished  lawyer;  but  we  have  as  Secre- 
tary of  the  Treasury  to-day  a  man  who  is  not  a  lawyer  at  all ;  he  is  a 
banker.  I  say  that  these  officials  are  not  the  mouth-piece  of  the 
Government  of  the  United  States  for  the  purpose  of  communicating 
its  views  on  international  questions  or  upon  the  construction  of 
treaties  to  foreign  nations;  and  that  no  conclusion  to  the  prejudice  of 
the  United  States  is  to  be  drawn 'from  this  circular  letter  of  the  Secre- 
tary of  the  Treasury  directed  to  the  fishermen  of  the  United  States 
for  their  information,  however  broad  a  statement  may  have  been 
made  therein  concerning  their  subjection  to  local  British  laws.  And 
if  any  foreign  nation,  becoming  informed  of  such  an  administrative 
step,  draws  conclusions  from  it  and  acts  on  such  conclusions,  it  does 
so  at  its  peril. 

This  circular  of  Mr.  Boutwell's,  moreover,  was  issued  immediately 
preceding  the  negotiation  of  the  treaty  of  1871.  Learned  counsel  for 
Great  Britain  insisted  with  great  force  in  view  of  the  approach  of 
the  two  Governments  to  the  negotiation  of  that  treaty  that  no  conclu- 
sion to  the  detriment  of  Great  Britain  ought  to  be  drawn  from  par- 
ticular British  Acts  which  he  was  then  discussing,  because,  he  said, 
they  were  probably  taken  with  a  view  to  the  conclusion  of  that  treaty. 
And  certainly,  if  that  position  be  correct  as  applied  to  the  Acts  he 
was  then  discussing,  it  may  with  greater  propriety  be  applied  to  this 
Act  by  Mr.  Boutwell.  Further  than  that,  learned  counsel  proceeded 
to  say,  with  reference  to  one  very  unequivocal  declaration  made  by 
a  British  statesman — made  by  as  great  a  statesman  as  Lord  Salis- 
bury— that  it  had  been  corrected  within  a  very  few  years  by  Lord 
Granville  in  his  statement  to  Mr.  Lowell  that  the  American  fishermen 
were  subject  to  the  British  laws  whenever  they  came  within  the  Brit- 
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ish  jurisdiction.  The  ink  upon  tliis  circular  of  Mr.  Bout  well  had 
hardly  gotten  dry  before  Mr.  Fish  had  occasion  to  deal  with  Great 
Britain  about  the  treaty  of  1871,  and  in  dealing  with  that,  he  re- 
moved, if  there  be  any  equivocal  meaning  to  be  attached  to  this 
letter  of  Mr.  Boutwell,  any  implication  of  concurrence  in  the  position 
of  Breat  Britain  at  present  time,  by  the  very  decided  and  determined 
course  which  he  took  with  reference  to  the  application  of  that  treaty 
in  the  waters  of  Newfoundland. 

The  PREsroENT:  May  I  interrupt  you  for  a  moment,  Sir?  There 
is  again  the  mention  of  the  issue  of  boundaries  between  Canada  and 
Labrador.  I  confess  I  am  entirely  ignorant  about  these  dates,  and 
as  was  intimated  the  other  day,  it  is  perhaps  of  some  importance  to 
know  these  dates.    Could  we  be  informed  about  them? 

Mr.  Turner  :  Yes,  Sir ;  we  will  have  that  information  furnished  to 
the  Tribunal.    I  am  sorry  that  I  have  not  got  it  this  morning. 

The  PREsmENT :  Yes ;  please  let  us  have  that  information,  at  your 
convenience. 

Mr.  Turner  :  Yes,  Sir. 

I  pass  now  to  the  Cardwell  circular,  upon  which  considerable  stress 
has  been  laid,  and  upon  which  I  think  there  need  be  no  stress  laid  at 
all.  Mr.  Cardwell  was  the  British  Colonial  Secretary,  and  he  wrote 
his  letter  to  the  Lords  of  the  Admirality,  for  their  information.  In 
that  letter  was  one  short  sentence  stating  that  American  fishermen, 
who  were  pursuing  their  fishing  rights  in  British  waters,  were  sub- 
ject to  the  provisions  of  the  local  British  laws  regulating  the  fisheries. 
This  letter  was  communicated  to  Mr.  Fish,  along  with  other 
485  papers,  in  the  year  1870 — four  years  after  it  had  been  written ; 
and  it  is  now  asserted  that  Mr.  Fish  took  no  exceptions  to  that 
statement  in  Mr.  Cardwell's  letter.  I  respectfully  insist  that  counsel 
is  in  error  in  that  statement,  and  that  Mr.  Fish,  in  his  reply,  did  ex- 
plicitly take  exception  to  and  guard  against  the  acceptance  of  that 
particular  statement  in  Mr.  Cardwell's  letter ;  and  that  is  shown  by 
his  letter  to  Sir  Edward  Thornton  acknowledging  the  receipt  of  the 
papers  including  Mr.  Cardwell's  letter,  to  be  found  on  p.  237  of  the 
British  Case  Appendix.  It  commences  on  p.  236.  Mr.  Fish  acknowl- 
edges the  receipt  of  Sir  Edward's  letter  of  the  3rd  instant  and  the 
accompanying  papers,  which  gave  the  names  of  the  vessels  to  be 
employed  in  enforcing  the  local  laws,  and  so  forth,  and  among  which 
were  the  instructions  of  Vice-Admiral  Wellesley.  Then  he  points 
out  to  Sir  Edward  an  apprehended  discrepancy  between  the  terms  of 
the  instructions  thus  communicated  to  him  and  those  which  were 
given  by  the  Admiralty  to  the  Vice-Admiral,  a  copy  of  which  had 
been  transmitted  to  him  by  Sir  Edward  at  an  earlier  date.  The  ap- 
prehended discrepancy  arose  out  of  this  letter  of  Mr.  Cardwell's, 
which  formed  a  part  of  the  earlier  instructions  of  the  Admiralty  to 
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the  vessels  on  the  colonial  coasts.  Mr.  Fish  then  proceeds,  in  the  sec- 
ond paragraph  from  the  top  of  p.  237 : — 

"  On  the  other  hand,  I  find  with  the  instructions  issued  by  Vice- 
Admiral  Wellesley,  and  forming  a  part  of  them,  a  letter  marked 

*  Confidential^^  from  the  Secretary  of  State  for  the  Colonies  to  the 
Lords  of  the  Admiralty,  dated  Downing  Street,  April  2nd,  186G,  in 
which  is  expressed  the  opinion  of  Her  Majesbr's  Government,  that 
the  United  States  have  renounced  the  right  oi  fishing  within  three 
miles  of  a  line  drawn  across  the  mouth  of  any  British  bay  or  creek ; 
and  also  that  American  fishermen  should  not  be  interfered  with 
either  by  notice  or  otherwise,  unless  they  are  found  within  three  miles 
of  a  line  drawn  across  the  mouth  of  a  bay  or  creek  which  is  less  than 
ten  geographical  miles  in  width,  in  conformity  with  the  arrangement 
ma(k  with  France  in  1839,  and  that  American  vessels  found  within 
these  limits  should  be  warned  that  by  enga^ng  or  preparing  to  en- 
gage in  fishing  they  will  be  liable  to  forfeiture  and  should  receive 
notice  to  depart." 

Mr.  Fish  next  directs  attention  to  the  fact  that  these  directions  of 
Mr.  Cardwell  concerning  the  bays  had  been  superseded.    He  says : — 

"  The  Vice  Admiral  communicated  a  copy  of  these  instructions, 
which  he  proposed  to  issue  immediately  to  the  commander  of  the 

*  Plover,'  to  the  Secretary  of  the  Admiralty,  on  the  27th  of  April 
last,  and  though  it  is  not  doubted  that  on  receipt  of  the  later  instruc- 
tions addressed  to  him  on  the  5th  ultimo,  by  the  Lords  Commission- 
ers of  the  Admdralty,  he  will  modify  the  directions  to  his  subordi- 
nates so  that  they  will  be  in  coniormity  with  the  views  of  the 
Admiralty," 

He  has  finished  here  a  consideration  of  the  "  bay  "  question : 

"  and  without  entering  into  any  consideration  of  questions  which 
might  be  suggested  by  the  letter  referred  to," 

Referring  evidently  to  the  question  of  the  liability  of  American 
fishermen  to  observe  the  British  laws,  which  is  the  only  other  point 
in  Mr.  Card  well's  letter: — 

"  and  without  entering  into  any  consideration  of  questions  which 
might  be  suggested  by  the  letter  referred  to,  which  I  understand  to  be 
superseded  by  latter  instructions,  I  think  it  best  to  call  your  attention 
to  the  inconsistencies  referred  to  in  order  to  guard  agamst  misunder- 
standings," and  so  on. 

There  could  not  be  a  plainer  or  more  unequivocal  guard  interposed 
against  the  acceptance  of  an  objectionable  statement  than  that  inter- 
posed by  Mr.  Fish  against  the  acceptance  of  this  statement  in  Mr. 
Cardwell's  letter. 

I  pass  now  to  the  Halifax  Award,  and  that  is  a  matter  of  a  great 
deal  more  consequence  in  its  bearing  on  this  case,  than  these  acts  of 
internal  administration  taken  on  the  part  of  the  United  States  which 
I  have  been  considering. 

The  Halifax  Arbitration,  as  the  Tribunal  knows,  was  provided  for 
by  the  treaty  of  1871,  to  ascertain  and  determine  the  contention  of 
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Great  Britain,  that  the  value  of  her  fisheries  was  greater  than  the 
value  of  the  fisheries  of  the  United  States,  the  mutual  use  of  which 
respectively  had  been  granted  by  the  treaty  of  1871  to  the  subjects 
and  citizens  of  the  two  nations.  And  Great  Britain  claimed,  as  the 
greater  value  of  her  fisheries  over  those  of  the  United  States,  the 
sum  of  14,880,000  dollars,  and  received  in  virtue  of  that  claim  an 
award  of  6,500,000  dollars,  which  was  paid  by  the  United  States. 

The  treaty  of  1871  conferred  liberty  on  the  inhabitants  of  the 
United  States,  in  common  with  subjects  of  Her  Britannic  Majesty, 
to  take  fish  on  all  the  coasts  of  the  British  dominions  in  America 
not  described  and  included  in  the  treaty  of  1818.  The  grant  of  the 
liberty  was  identical  with  that  of  1818  so  far  as  the  term  "  in 
486  common  with  subjects  of  Her  Britannic  Majesty"  goes;  and 
the  treaty  of  1871  was  said  by  Lord  Salisbury,  in  one  of  his 
letters  which  the  Tribunal  will  see  when  it  comes  to  read  the  Fortune 
Bay  correspondence,  to  have  been  merely  supplementary  to  the 
treaty  of  1818. 

Now,  an  examination  of  the  British  Case  made  at  Halifax  shows 
two  things:  first.  Great  Britain  assumed,  and  necessarily  assumed, 
for  the  purposes  of  that  Case  and  the  Award  which  she  claimed,  that 
the  treaty  of  1871  granted  the  entire  freedom  of  the  in-shore  fisheries 
in  their  natural  extent;  and,  second,  that  the  unlimited  right  to  fish 
at  any  hours,  days,  and  seasons,  and  with  any  means,  methods,  and 
implements,  was  secured  to  the  United  States  by  that  treaty. 

No  mention  was  made  in  that  Case  of  any  control  of  the  fisheries 
by  Great  Britain,  and  I  will  come  to  the  claim  of  learned  counsel  to 
the  contrary  in  a  later  stage  of  my  argument.  Moreover,  it  will 
readily  be  seen  that  a  fishery  which  might  be  limited  in  extent  from 
time  to  time  would  have  been  of  too  uncertain  a  value  to  have  fur- 
nished the  basis  for  any  award  under  the  treaty  of  1871,  and  accord- 
ingly there  is  found  in  the  British  Case  at  Halifax  the  very  broadest 
statement  of  the  extent  of  the  fishery  to  be  enjoyed  and  of  the  right 
of  the  United  States  to  enjoy  it,  without  limitation  in  point  of  time 
or  of  the  instrumentalities  to  be  employed. 

The  Case  of  the  United  States  here  has  printed  a  number  of  pas- 
sages of  this  Case  (the  Halifax  Case)  as  evidencing  the  very  broad 
ground  upon  which  the  British  proceeded  there  in  the  demand  for 
an  enormous  award  against  the  United  States,  and  learned  counsel 
has  taken  these  passages  up  in  his  argument  one  by  one,  and 
given  to  them  the  interpretation  which  he  thinks  ought  to  be  placed 
on  them.  I  shall  follow  him  in  the  same  order,  referring  to  his 
comments  upon  them  as  I  read  each  of  the  passages. 

His  first  comment  was  with  reference  to  the  passage  on  p.  532 
of  the  United  States  Counter-Case  Appendix.  It  is  the  last  sentence 
of  the  third  paragraph  on  p.  632 : — 
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"Also  they  are  now  of  much  greater  value  than  they  were  during 
the  existence  of  the  Reciprocity  Treaty.  The  admission  of  American 
fishermen  to  concurrent  rights  under  the  Treaty  of  Washington  is, 
therefore,  in  every  respect  highly  advantageous  to  the  United  States 
citizens." 

The  comment  of  learned  counsel  upon  that  was,  that  the  reference 
to  concurrent  rights  was  inconsistent  with  the  idea  that  the  United 
States  fishermen  were  admitted  free  from  the  restrictions  imposed  on 
British  fishermen. 

Now,  what  has  "concurrent  rights"  to  do  with  the  matter!  No 
contention  was  made,  of  course,  that  the  Treaty  of  Washington  gave 
American  fishermen  exclusive  rights.  Does  the  mere  use  of  the  term 
"concurrent  rights"  imply  liability  to  regulations!  If  so,  the 
British  right  of  fishery  on  the  Newfoundland  coast  to  which  the 
French  right  had  attached,  has  always  been  subject  to  French  regula- 
tion, because  the  British  right  to  fish  there  has  always  been  termed  by 
Great  Britain  a  right  to  fish  concurrently  with  the  French.  The  use 
of  the  term  "  concurrent  rights  "  in  the  Halifax  Case,  carried  no 
implication  whatever  of  inability  on  the  part  of  the  American  fisher- 
men to  pursue  their  vocation  in  extent  of  time  and  in  the  instru- 
mentalities to  be  employed,  in  the  very  fullest  and  very  freest  manner. 

At  p.  532  of  the  United  States  Counter-Case  Appendix  is  found  the 
chapter  entitled  "Advantages  Derived  by  United  States  Citizens. 
Liberty  of  Fishing  in  British  Waters,"  and  the  language,  "  Liberty 
to  prosecute  freely  the  sea  fisheries  on  the  coasts  and  shores,  and  in 
the  bays,  harbours,  and  creeks  of  Canada  is  in  itself  a  very  valuable 
concession  to  United  States  citizens." 

I  respectfully  submit  that  the  use  of  the  language,  "liberty  to 
prosecute  freely  the  sea  fisheries,"  &c.,  carries  the  idea  that  the  fisher- 
men were  to  prosecute  the  fishery  freely  and  without  interference 
from  local  laws,  either  in  the  matter  of  time,  or  in  the  instrumentali- 
ties to  be  employed.  Learned  counsel  contended,  with  reference  to 
that  language,  that  it  meant  that  the  American  fishermen  were  to  be 
freely  admitted  to  all  the  coasts  of  the  British  possessions,  but  it 
must  be  apparent  to  any  one  that  "  liberty  to  prosecute  freely  the 
fisheries  on  the  coasts  "  is  quite  a  different  thing  from  "  liberty  to 
freely  resort  to  the  coasts  for  the  purpose  of  prosecuting  the  fishery." 
It  cannot  be  said  that  this  "  free  liberty  "  held  out  in  this  Halifax 
Case,  was  merely  a  free  admittance  to  all  the  coasts.  It  was  a  free 
pursuit  of  the  fishing  privilege  upon  those  coasts. 

The  next  passage  is  found  on  p.  535,  and  commences  about  a  third 
of  the  way  down  from  the  first  paragraph : — 

487  "These  localities  abound  with  codfish,  mackerel,  herrings, 

halibut,  haddock,  pollack,  hake,  and  a  variety  of  other  and 

smaller  fishes  used  expressly  for  bait,  such  as  spring-herring,  capelin, 

smelts,  sandlaunce,  gaspereaux,  also  such  bait  as  squid  and  clams. 
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These  are  the  principal  descriptions  of  jBsh  captured  by  United  States 
citizens  in  British  waters.  Tney  generally  frequent  the  inshores,  and 
are  there  caught  in  the  largest  quantities  and  or  the  jBnest  quality  and 
with  greater  certainty  and  facility  than  elsewhere.  A  considerable 
portion  of  the  cod-fish  taken  by  American  fishermen  is  doubtless 
caught  on  the  banks  and  ledges  outside,  such  as  Green,  Miscou,  Bra- 
delle  and  Orphan  Banks,  and  within  treaty  limits  around  the  Mag- 
dalen Islands,  and  on  the  southern  shore  of  Labrador.  Latterly  it 
has  been  the  practice  to  use  cod-seines  close  inshore,  and  to  fish  with 
trawls  and  lines  near  the  coast  of  Nova  Scotia,  New  Brunswick,  Que- 
bec, and  Anticosti.  There  is  also  a  small  portion  of  the  other  fishes 
named  taken  at  various  distances  from  the  shore." 

It  is  hardly  necessary  to  point  the  application  of  this  language.  It 
is  a  pointing  out  of  the  unlimited  and  inexhaustible  quantity  of  these 
desirable  food-fishes  abounding  upon  British  coasts,  which  it  is  said 
may  be  taken  by  the  particular  appliances  mentioned,  impljrinig,  of 
course,  necessarily,  that  these  instrumentalities  and  appliances  were 
to  be  used  by  the  American  fishermen. 

Referring  to  this  passage,  learned  counsel  said  that  there  was 
nothing  in  it  implying  freedom  from  regulations.  I  say,  on  the  con- 
trary, that  there  is  the  most  necessary  implications  of  the  use  by 
American  fishermen  of  seines  and  trawls,  the  latter  being  sometimes 
called  bultows,  modes  of  fishing  which  Great  Britain  now  claims  the 
right  to  regulate  out  of  existence,  and  which  she  has  attempted,  by 
her.  legislation,  to  regulate  out  of  existence.  If  her  claim  for  com- 
pensation at  Halifax  was  to  be  increased  by  the  facility  with  which 
the  abundant  cod,  mackerel  and  herring  might  be  taken  by  these  ap- 
pliances, can  it  be  said  that  she  meant  after  she  had  received  the 
amount  of  the  Award,  that  any  power  remained  in  her  to  regulate  out 
of  existence  those  methods  of  iishing? 

The  next  passage  is  found  in  the  concluding  paragraph  on  p.  5S8, 
and  running  over  to  p.  539  (United  States  Counter-Case  Ap- 
pendix) : — 

"  The  Convention  of  1818  entitled  United  States  citizens  to  fish  on 
the  shores  of  the  Magdalen  Islands,  but  denied  them  the  privilege  of 
landing  there.  Without  such  permission  the  practical  use  of  the 
inshore  fisheries  was  impossible.  Although  such  permission  has  tac- 
itly existed,  as  a  matter  of  sufferance,  it  might  at  any  moment  have 
been  withdrawn,  and  the  operations  of  United  States  fishermen  in 
that  locality  would  thus  have  been  rendered  ineffectual.  The  value 
of  these  inshore  fisheries  is  great ;  mackerel,  herring,  halibut,  capelin, 
and  launce  abound,and  arecaught  inside  of  the  principal  bavsand  har- 
bors, where  they  resort  to  spawn.  Between  three  hundred  and  four 
hundred  United  States  fishmg-vessels  yearly  frequent  the  waters  of 
this  group,  and  take  large  quantities  of  fish,  both  for  curing  and  bait. 
A  single  seine  has  been  known  to  take  at  one  haul  enough  of  herrings 
to  fill  3,000.  barrels." 
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No  seine  ever  employed  in  fishing  is  capable  of  such  a  catch  as  that 
except  the  purse  seines  employed  by  the  American  fishermen: — 

"  Seining  mackerel  is  similarly  productive.  During  the  spring  and 
summer  fishery  of  the  year  1875,  when  the  mackerel  were  closer 
inshore  than  usual,  the  comparative  failure  of  the  American  fisher- 
men was  owing  to  their  being  unprepared  with  suitable  hauling-nets 
and  small  boats." 

The  comment  of  learned  counsel  on  that  was,  that  the  reference  to 
"seines"  in  this  paragraph  had  no  bearing  on  the  subject  of  reason- 
able regulations  by  the  local  authorities;  but  the  reference  was  evi- 
dently to  "purse"  seines.  No  other  seine  in  use  was  capable  of 
taking  .3,000  barrels  of  herring  at  a  single  haul.  Undoubtedly  the 
British  Halifax  Case  meant  to  hold  up  to  the  Tribunal  the  superior 
capabilities  of  American  fishing  utensils  called  purse  seines  as  a  rea- 
son for  increasing  the  Award;  and  undoubtedly  Great  Britain  is 
here  to-day  claiming  that  it  is  within  her  power,  under  a  treaty 
identical  in  terms,  to  forbid  the  use  of  purse  seines  by  American  fish- 
ermen. This  passage,  then,  does  have  relation  to  the  question  of 
regulations. 

A  further  passage  is  found  on  p.  538,  the  next  paragraph  following 
that  which  I  have  just  read: — 

"In  the  case  of  the  remaining  portions  of  the  seaboard  of  Canada, 
the  terms  of  the  Convention  of  1818  debarred  United  States  citizens 
from  landing  at  any  port  for  the  pursuit  of  operations  connected  with 
fishing.  This  privilege  is  essential  to  the  successful  prosecution  of 
both  the  inshore  and  deep-sea  fisheries.  By  it  they  would  be  enabled 
to  prepare  their  fish  in  a  superior  manner,  in  a  salubrious  climate,  as 
well  as  morje  expeditiously,  and  they  would  be  relieved  of  a  serious 
embarrassment  as  regards  the  disposition  of  fish  offals,  by  curing  on 
shore  the  fish  which  otherwise  would  have  been  dressed  on  board  their 

vessels,  and  the  refuse  thrown  overboard. 
488  "All  the  advantages  above  detailed  have  been  secured  for  a 

period  of  twelve  years  to  United  States  fishennen.  Without 
them,  fishing  operations  on  many  parts  of  the  coast  would  be  not 
only  unremunerative  but  impossible;  and  they  may  therefore  be 
fairly  claimed  as  an  important  item  in  the  valuation  of  the  liberties 
granted  to  the  United  States." 

The  reference  of  learned  counsel  to  this  passage  was,  that  the 
right  to  land  and  cure  fish,  secured  by  the  treaty,  and  the  embar- 
rassment thereby  saved  the  American  fishermen  in  disposing  of  the 
offal,  mentioned  in  the  passage,  shows  that  but  for  the  treaty  privi- 
lege, the  Americans  would  have  been  subject  to  regulations  concern- 
ing the  disposition  of  the  refuse,  but  the  passage  implies  quite  the 
contrary;  instead  of  implying  subjection  to  the  laws  concerning  offal, 
which  the  passage  is  supposed  by  learned  counsel  to  imply,  it  shows 
that  but  for  the  right  to  land  and  clean  the  fish  on  land,  the  refuse 
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would  have  been  required,  and  therefore  permitted,  to  have  been 
thrown  overboard  on  the  fishing  grounds,  a  method  of  disposition 
which  the  local  law  has  always  forbidden. 

The  next  passage  is  found  on  p.  542,  the  second  paragraph  from 
the  bottom : — 

"  In  addition  to  the  advantages  above  recited,  the  attention  of  the 
Commissioners  is  respectfully  drawn  to  the  great  importance  attach- 
ing to  the  beneficial  consequences  to  the  United  States  of  honorably 
acquiring  for  their  fishermen  full  freedom  to  pursue  their  adventur- 
ous calling  without  incurring  constant  risks,  and  exposing  themselves 
and  their  fellow-countrymen  to  the  inevitable  reproach  of  willfully 
trespassing  on  the  rightful  domain  of  friendly  neighbors." 

Ijeamed  counsel  insisted  again  that  the  "  full  freedom  "  of  the  fish- 
eries here  mentioned  referred  only  to  the  full  freedom  of  the  coasts 
thrown  open,  but,  it  is  submitted,  that  neither  this  passage,  nor  the 
other  passages  to  which  he  has  referred,  will  bear  any  such  limited 
meaning.  They  advanced  to  the  Tribunal  as  a  ground  for  an  in- 
creased award  against  the  United  States,  the  idea  of  a  full,  free,  and 
unlimited  right  to  take  fish,  and  generally  in  connection  with  state- 
ments of  the  great  abundance  of  fish  capable  of  being  taken. 

I  next  refer  to  p.  545,  and  I  am  proceeding  just  as  rapidly  as  I  can, 
because  I  desire  to  make  progress  in  the  argument  of  this  case.  I 
refer  to  the  fifth  paragraph  from  the  top.  Upon  reflection  I  will 
reserve  that  for  later  consideration. 

I  will  refer  the  Tribunal  to  the  passage  on  p.  547,  the  next  to  the 
last  paragraph: — 

"A  reference  to  the  accompanying  map  will  show  that  the  coast, 
the  entire  freedom  of  which  for  fishing  purposes  has  thus  been  ac- 
quired by  the  United  States  for  a  period  of  twelve  years,  embraces 
that  portion  extending  from  the  Rameau  Islands  on  the  southwest 
coast  of  the  island  eastward  and  northwardly  to  the  Quirpon 
Islands." 

Commencing  at  this  point  (indicated  by  means  o'f  map  on  the  wall) 
the  Rameau  Islands,  not  going  in  that  direction,  but  extending 
easterly  around  this  coast  all  the  way  around  here  (indicating)  until 
you  get  to  the  Quirpon  Islands,  and  having  no  reference  what- 
ever to  the  former  treaty  coast.  And  it  was  that  coast,  the  entire 
freedom  of  which  for  fishing  purposes  it  was  said  the  United  States 
was  to  have.  Learned  counsel  again  takes  the  position  that  the  en- 
tire freedom  of  this  coast  for  fishing  purposes  thus  held  up  to  the 
Halifax  Tribunal  as  acquired  by  the  United  States,  was  nothing 
more  than  freedom  to  take  fish  along  the  entire  coasts.  It  will  be 
seen,  however,  that  the  coast,  the  entire  freedom  of  which  for  fishing 
purposes  it  was  said  had  been  acquired,  was  that  limited  portion  ex- 
tending from  the  Rameau  Islands  on  the  south  coast  of  the  island, 
eastward  and  northwardly  to  the  Quirpon  Islands,  being  that  por- 
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tion  of  the  coast  alone  to  which  the  liberty  of  the  fisheries  had  been 
extended  by  the  treaty  of  1871.  How  can  a  certain  ascertained  and 
defined  coast  be  said  to  be  the  entire  coasts  ? 

Speaking  of  the  right  conferred  by  former  treaties,  the  Halifax 
Case  said,  at  p.  548 : — 

"  And  it  will  not  escape  the  observation  of  the  Commissioners  that 
the  privileges  granted  to  United  States  fishermen  in  those  treaties 
were  always  limited  in  extent,  and  did  not  confer  the  entire  freedom 
for  fishing  operations  which  is  now  accorded  by  the  Treaty  of  Wash- 
ington." 

The  case  then  referred  to  the  right  to  land  for  the  purpose  of  dry- 
ing and  curing  fish  as  one  of  the  privileges  included  in  the  term  "  the 

entire  freedom  for  fishing  operations." 
489  Learned  counsel,  commenting  on  this  passage,  said  it  was 

particularly  valuable  as  showing  the  sense  and  the  only  sense 
in  which  the  expression  "  entire  freedom  "  was  used  in  the  Halifax 
case.  The  United  States  may  concur  in  that  view  to  this  extent,  that 
it  implies  that  the  entire  freedom  of  the  fisheries  referred  to  meant 
something  more  than  the  freedom  of  access  to  the  coasts,  which 
learned  counsel  had  always  before  throughout  his  argument  insisted 
that  it  meant.  And  although  the  "  entire  freedom  "  of  this  passage 
is  pointed  by  this  application  of  the  right  to  land,  it  shows  that  it  was 
a  broad  freedom,  and  one  including  a  great  deal  more  than  mere  ac- 
cess to  the  entire  coasts  to  which  learned  counsel  has  always  attempted 
to  confine  its  application.  It  meant,  and  could  have  been  intended  to 
mean,  nothing  less  than  the  entire  freedom  of  doing  everything  nec- 
essary or  proper  to  the  successful  prosecution  of  the  fisheries. 

On  p.  549  is  a  reference  in  the  first  paragraph  to  the  freedom  of 
the  inshore  fisheries  possessed  by  the  French.    The  statement  is: — 

"  The  question  of  the  privileges  of  fishing  on  certain  portions  of 
the  Newfoundland  shores  enjoyed  by  French  fishermen  does  not  come 
within  the  scope  of  this  Commission,  yet  a  passing  allusion  may  be 
made  to  it.  These  privileges  consist  m  the  freedom  of  the  inshore 
fisheries  from  Cape  Kay  northwardly  to  Quirpon  Islands." 

Learned  counsel  said,  commenting  on  that  passage,  here  again  is 
the  expression  "  freedom  "  used,  meaning  presumably  that  it  meant 
"  freedom  "  in  the  sense  that  he  had  been  contending  for.     Since, 
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Not  from  the  entire  coasts  as  learned  counsel  has  endeavoured  to 
read  the  other  passages — 

"  From  that  part  of  its  coast  now  thrown  open  to  United  States 
fishermen,  yearly  extracts,  at  the  lowest  estimate,  5,000,000  dollars 
worth  of  fish  and  fish-oil." 

Counsel  read  this  statement  without  making  his  usual  cwnment 
that  it  referred  to  the  freedom  of  the  entire  coasts.  He  also  read 
without  comment  the  statement  with  reference  to  fishing-vessels  of 
the  United  States  resorting  to  Fortune  Bay  and  other  bays  of  New- 
foundland, and  engaging  in  the  lucrative  winter  fisheries  there. 
That  is  found  on  pp.  549  and  550,  commencing  at  the  last  para- 
graph : — 

"  It  may  possibly  be  contended  on  the  part  of  the  United  States 
that  their  fishermen  have  not  in  the  past  availed  themselves  of  the 
Newfoundland  inshore  fisheries,  with  but  few  exceptions,  and  that 
they  would  and  do  resort  to  the  coasts  of  that  island  only  for  the 
purpose  of  procuring  bait  for  the  Bank  fishery.  This  may  up  to 
the  present  time,  to  some  extent,  be  true  as  regards  codfish,  but  not 
as  regards  herring,  turbot,  and  halibut.  It  is  not  at  all  probable 
that,  possessing  as  they  now  do  the  right  to  take  herring  and  capelin 
for  themselves  on  all  parts  of  the  Newfoundland  coasts,  they  will 
continue  to  purchase  as  heretofore,  and  they  will  thus  prevent  the 
local  fishermen,  especially  those  of  Fortune  Bay,  from  engaging  in 
a  very  lucrative  employment  which  formerly  occupied  them  during 
a  portion  of  the  winter  season  for  the  supply  of  the  United  States 
market." 

Now,  at  the  moment  that  this  passage  was  penned,  implying  the 
right  of  the  fishermen  of  the  United  States  under  the  treaty  of  1871, 
to  engage  in  the  winter  fishery,  there  was  a  provision  on  the  New- 
foundland statute  books  prohibiting*  the  taking  of  herring  by  seines, 
the  only  mode  of  fishing  possible  to  a  boat  fishery,  from  the  12th  day 
of  October  in  any  one  year  to  the  20th  day  of  April  of  the  succeeding 
year.  Is  it  possible  to  claim  that  Great  Britain  did  not  hold  up  the 
value  of  this  winter  fishery  as  one  of  the  elements  for  an  increased 
award  against  the  United  States  ?  Did  she  not  know  that  there  was  a 
prohibition  against  herring  fishing  durirg  that  season?  And  is  it 
not  a  necessary  conclusion  that  she  contemplated  the  right  of  United 
States  fishermen  to  carry  on  the  fishery  during  that  season  without 
reference  to  the  prohibition?  What  becomes,  then,  of  subjection  to 
regulations,  even  the  existing  regulations? 

Another  passage  which  shows  the  view  of  the  Halifax  case,  per- 
haps as  fully  and  completely  as  any,  is  that  found  at  p.  551  w^ith 
reference  to  the  subject  of  over-fishing — ^first  paragraph  on  the 
page. 
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490  "A  participation  by  fishermen  of  the  United  States  in  the 

freedom  of  tnese  waters  must,  notwithstanding  their  wonder- 
fully reproductive  capacity,  tell  materially  on  the  local  catch,  and, 
while  affording  to  the  United  States  fishermen  a  m'ofitable  employ- 
ment, must  seriously  interfere  with  local  success.  The  extra  amount 
of  bait  also  which  is  required  for  the  supply  of  the  United  States 
demand  for  the  bank  fishery  must  have  the  enect  of  diminishing  the 
supply  of  cod  for  the  inshores,  as  it  is  well  known  that  the  presence 
of  that  fish  is  caused  by  the  attraction  offered  by  a  large  quantity  of 
bait  fishes,  and  as  this  quantity  diminishes  the  cod  will  resort  in 
fewer  number  to  the  coast.  The  effect  of  this  diminution  may  not  in 
all  probability  be  apparent  for  some  years  to  come,  and  whilst  United 
States  fishermen  will  have  the  liberty  of  enjoying  the  fisheries  for 
several  years  in  their  present  teeming  and  remunerative  state,  the 
effects  01  overfishing  may,  after  their  right  to  participate  in  them  has 
lapsed,  become  seriously  prejudicial  to  the  interests  of  the  local 
fishermen." 

Does  not  this  passage  imply  that  the  fisheries  were  to  be  carried  on 
wholly  without  regulations  designed  to  prevent  overfishing.  If  they 
were  to  be  carried  on  subject  to  regulations  fixing  close  seasons,  and 
prescribing  methods  and  means  of  fishing,  there  would  be  no  possi- 
bility of  over-fishing  and  thereby  depleting  the  fisheries.  There  is 
no  passage  in  the  entire  Halifax  case  which  evidences  more  clearly 
the  purpose  of  Great  Britain  in  the  preparation  of  that  case,  to  hold 
up  to  the  Halifax  Tribunal  the  absolute,  unlimited,  and  unregulated 
exercise  by  American  fishermen  of  the  right  to  take  fish  in  the  inshore 
waters  under  and  by  virtue  of  the  treaty  of  1871. 

I  now  return  to  a  number  of  passages  read  by  learned  counsel  and 
which  he  insisted  evidenced  that  it  was  distinctly  held  up  by  the 
British  Case  to  the  apprehension  of  the  Halifax  Tribunal,  that  the 
American  fishery  was  to  be  a  regulated  fishery.  The  first  of  these 
passages  was  that  concerning  the  disposition  of  fish  offal  in  the  bays, 
to  which  I  have  already  referred.  The  implication  from  that,  I  sub- 
mit, is  that  instead  of  there  being  regulations  concerning  offal  which 
the  American  fishermen  were  bound  to  obey,  if  that  might  be  consid- 
ered a  regulation  of  the  fisheries — which  the  United  States  does  not 
admit — the  aVmerican  fishermen  were  to  be  at  liberty  to  freely  dump 
their  offal  overboard  after  having  cleaned  the  fish  on  board,  wherever 
they  might  be,  and  without  regard  to  regulations. 

Then,  learned  counsel  read  the  chapter  of  the  Halifax  case  com- 
mencing at  p.  540,  and  entitled — 

"  Participation  in  Improvements  resulting  from  the  Fisheries  Pro- 
tection Service  of  Canada." 

Every  passage  in  this  chapter  refers  to  the  advantages  to  accrue 
to  the  United  States  in  the  future  from  the  building  up  of  these  fish- 
eries by  reason  of  the  past  protection  service  of  the  Dominion  of 
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Canada.    The  chapter  has  no  reference  to  the  future ;  it  is  all  in  the 
past  tense.    The  very  first  statement : — 

"  In  addition  to  the  statutory  enactments  protecting  the  Canadian 
fisheries  a^inst  foreigners,  and  regulating  participation  in  them  by 
the  United  States  citizens,  under  treaty  stipulations  " — 

speaking  in  the  past  tense, 
Judge  Gray :  What  page  is  that? 
Mr.  Turner  :  It  is  in  the  last  paragraph  of  p.  540 : — 

"  In  addition  to  the  statutory  enactments  protecting  the  Canadian 
fisheries  against  foreigners,  and  regulating  participation  in  them  by 
the  Unitea  States  citizens,  under  treaty  stipulations,  the  provincial 
governments  have  for  many  years  past  applied  an  organized  system 
of  municipal  protection  and  restriction  designed  to  preserve  them 
from  injury  and  to  render  them  more  productive.  A  marked  in- 
crease in  their  produce  during  the  last  decade  attests  the  gratifying 
results  of  these  measures." 

Then  the  case  goes  on  to  tell  about  the  large  number  of  fishery 
officers  employed  by  the  Government  at  an  annual  cost  of  75,000 
dollars  for  protection  purposes.  Then,  in  the  next  paragraph,  it 
speaks  of  the  intimate  connection  between  the  thriving  condition  of 
the  river  and  estuary  fishing  and  an  abundant  supply  in  the  deep  sea 
fisheries.    Then  it  says: — 

"In  addition  to  the  measures  above  described  for  the  increase  of 
the  fisheries,  special  care  has  been  devoted  to  the  protection  of  the 
spawning-grounds  of  sea  fishes,  and  the  inshores  now  swarm  with 
valuable  fish  of  all  kinds," 

and  so  forth.    Now  I  come  to  the  only  paragraph  that  can  be  said  to 
have  any  relation  to  the  future : — 

491  "  It  will  also  be  necessary  for  the  proper  maintenance  of 

these  improvements  and  for  the  preservation  of  order  in  the 
fishing  grounds,  as  well  in  the  interest  of  the  United  States  as  of  the 
Canadian  fishermen,  to  supplement  the  existing  fisheries  service  by 
an  additional  number  of  officers  and  men,  which  will  probably  entail 
an  increase  of  at  least  $100,000  on  the  present  expenditure." 

Then  the  Case  asks  the  Tribunal  to  take  into  consideration  these 
increased  expenditures  which  will  be  required  for  the  further  pre- 
servation of  the  fisheries  and  the  preservation  of  order  among  the 
fishermen  on  the  fishery  grounds,  as  an  additional  element  in  the 
computation  of  damages  to  be  awarded  against  the  United  States. 

Another  statement  supposed  to  have  the  same  effect  was  referred 
to,  the  Tribunal  will  remember,  at  p.  548,  the  statement  concerning 
the  little  value  of  the  American  fisheries  to  Great  Britain  under  the 
reciprocal  right  of  fishing  carried  by  the  treaty.  It  was  said  with 
reference  to  that  that  it  would  be  of  no  value  to  British  fishermen  to 
resort  to  the  American  fisheries. 
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Judge  Gray:  Mr.  Turner,  I  do  not  understand,  and  I  think  the 
President  agrees  with  me  in  not  understanding,  the  phrase  "  and 
regulating  participation  in  them  by  the  United  States  citizens,"  p. 
540.  What  participation  in  Canadian  fisheries,  except  off  Labrador 
and  the  Islands,  had  there  been? 

Mr.  Tr rner  :  There  had  been  a  very  considerable  participation  on 
the  non-treaty  coast  under  the  licensing  system  which  Canada  had 
adopted.    The  reference,  moreover,  is  in  the  past  tense. 

Judge  Gray:  I  know;  but  I  could  not  understand  to  what  this 
phrase  applied. 

Mr.  Turner  :  It  had  reference  to  the  whole  of  the  non-treaty  coasts 
of  Canada,  and  to  participation  in  the  inshore  fisheries  under  the 
licensing  system,  concerning  which  regulations  had  been  made. 

Judge  Gray  :  Thank  you. 

Mr.  Turner  :  I  go  on  to  the  passage  to  which  learned  counsel  called 
attention  at  p.  548.  It  is  found  in  the  discussion  of  the  advantages 
derived  by  the  British  subjects  in  the  American  waters,  and  reference 
is  made  to  the  necessity  of  restricting  the  catchment  powers  of  fish- 
ing engines  in  American  waters  because  of  the  depleted  condition  of 
their  fisheries.  The  passage  has  no  relevancy  to  the  matter  we  are 
now  considering.  We  are  considering  statements  magnifying  the 
value  of  the  British  fisheries,  not  those  which  the  Case  would  natu- 
rally make,  attempting  to  minimise  the  value  of  the  American  fish- 
fries.  Moreover,  the  reference  to  the  necessity  of  restricting  the 
catchment  powers  of  fishing  engines  did  not  neccessarily  refer  to 
restrictions  made  by  the  American  Government  alone.  From  aught 
that  appears  it  might  have  been  contemplated  that  the  restrictions  on 
the  catchment  powers  of  the  fishing  engines  in  American  waters  was 
to  be  made  in  the  way,  and  only  in  the  way,  which  the  United 
States  insists  they  could  be  made;  that  is,  by  the  mutual  and  joint 
action  of  the  two  Governments,  and  the  foregoing  ar?  the  passages 
referred  to  by  learned  counsel,  showing,  as  he  said  distinctly  and  un- 
equivocally, that  the  Halifax  case  held  up  to  the  Halifax  Tribunal 
that  the  fishery  it  was  discussing  was  to  be  a  regulated  fishery.  I 
respectfully  submit  that  they  do  not  show  anything  of  the  kind. 

The  President  :  We  have  only  extracts  from  the  transactions  before 
the  Halifax  Commission,  partly  in  the  American  Case  Appendix 
and  partly  in  the  British  Case  Appendix.  Therefore,  I  should  like  to 
ask  you,  Sir,  whether  there  was  not  any  express  discussion  concern- 
ing the  limits  of  the  right  under  the  treaty  of  1818,  and  concerning 
the  question  whether  there  are  limitations,  or  whether  there  are  not, 
or  whether  we  have  only  the  inferences  that  you  are  drawing  from 
the  statements  and  the  discussion  in  the  one  sense  and  those  which 
counsel  on  the  other  side  are  drawing  in  the  opposite  sense? 
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Mr.  Turner  :  There  were  references  undoubtedly  in  the  proceedings 
at  Halifax  to  the  rights  of  the  United  States  under  the  treaty  of 
1818,  but  not,  I  believe,  in  the  sense  of  attempting  to  draw  any  dis- 
tinction, upon  this  question  of  regulations,  between  that  treaty  and 
the  treaty  of  1871,  nor  in  the  sense  of  either  asserting  or  denying  upon 
either  side  that  regulations  were  possible  under  the  treaty.  I  believe, 
if  I  am  not  mistaken,  that  we  have  the  entire  Halifax  proceedings 
here,  which  we  will  very  gladly  furnish  to  the  tribunal  for  its  infor- 
mation. We  have  extracted  and  printed  such  parts  of  those  proceed- 
ings as  we  think  show  the  basis  upon  which  the  British  Case 
492  went  at  Halifax,  as  show  that  Great  Britain  was  seeking  com- 
pensation there  for  a  fishery  in  its  natural  extent,  not  limited 
by  local  law,  either  in  the  matter  of  the  time  of  fishing  or  in  the 
matter  of  the  means  and  instrumentalities  to  be  employed  in  carrying 
on  the  fishery. 

These  passages,  to  which  attention  has  been  called  by  learned  coun- 
sel for  Great  Britain  as  indicating  the  idea  of  the  regulation  of  the 
fishery,  if  they  carry  any  such  idea  at  all,  which  I  respectfully  deny, 
bring  it  out  at  best  so  vaguely  and  indefinitely  that  it  did  not  attract 
the  attention  of  either  counsel  or  of  the  Tribunal  at  Halifax.  One 
of  the  passages,  as  stated,  was  for  the  purpose  of  minimising  the  value 
of  the  reciprocal  right  of  British  fishermen  in  American  waters,  and 
the  central  idea,  and  the  only  idea  which  would  attract  any  attention 
in  the  passage,  was  the  poverty  of  value  ot  the  American  fisheries. 
The  other  passage  was  for  the  purpose  of  magnifying  the  value  to 
the  United  States  of  the  right  of  fishing  in  British  waters,  and  if 
there  is  the  shadow  of  a  suggestion  in  it  of  the  liability  of  American 
fishermen  to  British  regulations,  it  is  so  faint  that  it  would  never 
have  attracted  the  attention  of  anyone  as  detracting  from  the  value 
of  the  full,  free,  and  perfect  liberty  of  fishing  which  was  held  up 
throughout,  and  upon  which  the  entire  Case  proceeded,  upon  which 
the  award  of  the  arbitrators  proceeded,  and  without  which,  indeed, 
tliere  could  have  been  found  no  basis  for  any  award.  When  this 
Tribunal  takes  that  Case  and  looks  into  it,  it  will  see  that  the  onlv 
possible  method  of  reaching  a  computation,  and  the  method  employed 
in  the  British  Case,  was  to  compute  the  value  of  the  catch  of  each 
of  the  vessels  during  a  season's  fishing,  considering  them  to  have 
fished  up  to  the  totality  of  the  fishing  faculty,  and  then,  by  adding 
that  up,  to  reach  a  sum-total;  and  it  was  in  that  manner  that  the 
sum  of  14,880,000  dollars  was  arrived  at  by  the  British  Case  as  the 
amount  demanded. 

Now  learned  counsel  for  Great  Britain  speaks  of  the  Argument  of 
the  United  States  upon  this  matter  as  constituting  a  charge  of  bad 
faith  against  Great  Britain.    I  do  not  like  to  be  put  in  that  attitude. 
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In  anything  I  may  have  said,  or  in  anything  I  shall  say,  I  have  had 
and  will  have  no  purpose  to  impute  bad  faith  to  Great  Britain.  I 
have  had  no  purpose,  moreover,  to  say  anything  which  might  ap- 
pear to  be  disrespectful  to  that  great  nation.  To  say  that  a  par- 
ticular contention  of  Great  Britain  here  cannot  be  sustained  consist- 
ently with  good  faith  is  not  equivalent  to  saying  that  by  putting  forth 
the  contention  she  is  acting  in  bad  faith.  I  do  not  think  the  argu- 
ment is  susceptible  of  any  such  construction.  The  Argument  of  the 
United  States  certainly  does  insist,  and  I  shall  insist,  that  the  present 
contention  of  Great  Britain  cannot  be  maintained  consistently  with 
good  faith  in  view  of  her  attitude  at  Halifax.  But  that  is  a  very 
diflFerent  thing  from  insisting  that  her  attitude  here  is  one  of  bad 
faith. 

Nations,  like  individuals,  very  frequently  put  themselves  in  an 
attitude  through  inadvertence,  or  through  divergent  views  as  to  the 
effect  of  facts,  which  requires  characterisation  such  as  that  employed 
in  the  United  States  Argument.  In  order,  however,  to  justify  a 
charge  of  bad  faith,  the  changed  attitude  which  good  faith  does  not 
permit,  must  have  been  taken  after  full  deliberation  and  with  con- 
scious concurrence  in  the  view  of  the  effect  of  its  former  action  main- 
tained by  its  adversary.  Therefore,  while  Great  Britain  may  very 
well  submit  its  contention  here,  in  view  of  its  construction  of  the 
attitude  taken  by  it  at  Halifax,  without  being  guilty  of  bad  faith,  it 
is  respectfully  submitted,  on  the  part  of  the  United  States,  that,  in 
view  of  the  true  construction  of  its  contention  at  Halifax,  its  conten- 
tion here  is  not  possible  of  maintenance  consistently  with  that  good 
faith  which  is  imposed  by  the  municipal  law  on  individuals,  and  by 
international  law  on  members  of  the  family  of  nations. 

I  believe  it  is  true  that  a  higher  degree  of  good  faith  is  required  of 
nations  than  of  individuals,  and  properly  so.  They  represent  the 
organised  conscience  of  the  people  composing  them,  and  they  deal 
with  questions  of  importance  to  the  entire  world  and  upon  which  the 
peace  and  happiness  of  the  entire  world  may  depend.  And  because 
of  that  they  are  held  to  a  higher  degree  of  good  faith  in  their  con- 
duct toward  each  other  than  individuals  are  held  to.  Now  to  apply 
that  principle  here,  the  United  States  says  that  the  Government  of 
Great  Britain  held  up  this  fishery  right  of  1871  for  the  purposes 
of  the  award  at  Halifax — identically  the  same  right  as  that  of  1818 — 
as  a  fishery  in  its  natural  extent.  It  is  here  now  saying  that  the  fish- 
ery of  1818  is  such  a  fishery  only  as  it,  in  its  discretion,  shall  permit. 
It  said  at  Halifax  that  the  fishery  might  be  carried  on  during  the 
summer  or  during  the  winter,  and  at  all  seasons,  and  no  exception 
was  made  of  the  Sabbath  day.  It  is  now  here  saying  that,  in  the 
interest  of  the  preservation  of  the  fisheries,  there  must  be  extended 
close  seasons  and  very  rigorous  regulations  as  to  the  instrumentalities 
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to  be  employed  during  all  seasons,  and  that  tender  British  morals 
require  that  there  should  be  no  fishing  for  herring  on  Sunday.  At 
Halifax  it  said  that  bultows,  trawls,  and  purse  seines  might  be 
493  used,  that  they  were  being  used  by  the  Americans,  and  that 
that  ought  to  be  taken  as  an  element  in  the  computation  of 
the  damages  in  that  case.  It  now  brings  its  laws  here  under  which 
they  have  been  regulated  out  of  existence  and  says  that  it  has  a 
right  to  urge  that  they  ought  to  be  regulated  out  of  existence.  The 
United  States  does  not  take  issue  with  any  of  the  positions  advanced 
by  (ireat  Britain  in  the  Halifax  case.  It  yielded  to  those  positions 
then  with  the  very  best  grace  possible ;  and  in  so  far  as  the  Halifax 
case  discloses,  it  took  no  issue  upon  the  assertion  of  the  broad  and 
unlimited  character  of  its  fishing  right,  by  which  it  was  sought  to 
justify  the  large  award  claimed  at  Halifax.  But  it  presents  the 
Halifax  case  here,  and  stands  on  that  case  now  as  it  stood  on  it  and  as 
Great  Britain  stood  on  it  at  Halifax,  and  demands  the  judgment  of  this 
Tribunal  on  it.  There  is  no  principle  of  res  adjudicata  in  interna- 
tional law,  of  course,  but  there  is  a  principle  between  nations  in  their 
dealings  with  each  other  by  which  the  same  result  may  be  reached — 
the  principle  of  good  faith — and  the  United  States  confidently  appeals 
to  that  principle  for  the  just  preservation  of  its  rights  here  and  now 
before  this  Tribunal. 

I  pass  on  now  to  the  Fortune  Bay  controversy.  I  am  proceeding 
as  rapidly  as  I  can  because  I  have  already  occupied  so  much  of  the 
time  of  the  Tribunal  that  I  fear  I  am  wearing  out  my  welcome,  and 
I  must  get  through.  Such  pertinent  matters  as  I  omit  my  associates 
who  follow  me  will  no  doubt  amply  take  care  of,  and  the  Tribunal 
is  sufficiently  acquainted  with  the  case  to  give  them  due  consideration 
in  any  event. 

The  Fortune  Bay  controversy  followed  almost  immediately  on 
the  heels  of  the  Halifax  Arbitration,  and  as  will  be  seen  as  I  proceed 
with  it,  had  a  very  intimate  relation  to  the  award  at  Halifax.  It 
grew  out  of  the  interruption  of  eight  American  fishing  schooners  in 
their  fishing  operations  by  the  Newfoundland  fishermen.  The 
American  fishermen  were  catching  herring  in  Fortune  Bay  with 
purse  seines;  they  had  a  catch  of  5,000  barrels  of  herring  in  some 
six  or  eight  seines,  which  they  were  preparing  to  transfer  to  their 
vessels,  when  they  were  interrupted  by  the  local  fishermen,  their 
seines  destroyed  and  the  fish  in  their  seines  released.  No  opportunity 
presented  itself  to  catch  herring  at  any  subsequent  period,  and  they 
were  compelled  to  return  home  in  ballast  without  any  catch  of  fish 
at  all.  The  matter  was  brought  to  the  attention  of  the  British 
Government  by  Mr.  Welsh,  the  American  Minister.  I  need  not  read 
Mr.  Welsh's  letter.  Lord  Salisbury,  in  his  reply  of  the  23rd  August, 
1878,  declined  to  interpose  upon  certain  grounds  stated  in  his  letter. 


ABGtJMEKT  OP  GEOBGE  TTTRNEft.  82? 

I  shall  read  only  the  last  paragraph  of  Lord  Salisbury's  letter, 
found  in  the  United  States  Case,  Appendix,  at  p.  650.  Referring 
to  a  report  on  the  transaction  by  Captain  Sullivan,  of  the  British 
Navy,  Lord  Salisbury  said : — 

"  You  will  perceive  that  the  report  in  question  appears  to  demon- 
strate conclusivelv  that  the  United  States  fishermen  on  this  occasion 
had  committed  three  distinct  breaches  of  the  law,  and  that  no  violence 
was  used  by  the  Newfoundland  fishermen  except  in  the  case  of  one 
vessel  whose  master  refused  to  comply  with  the  request  which  was 
made  to  him  that  he  should  desist  from  fishing  on  Sunday,  in  viola- 
tion of  the  law  of  the  colony,  and  of  the  local  custom,  and  who 
threatened  the  Newfoundland  fishermen  with  a  revolver,  as  detailed 
in  paragraphs  five  and  six  of  Captain  Sullivan's  report." 

Then  follows  in  the  Appendix  the  report  of  Captain  Sullivan 
pointing  out  the  three  provisions  of  the  local  law  which  it  was 
claimed  the  American  fishermen  had  violated.  The  only  one  spe- 
cially mentioned  in  the  letter  of  Lord  Salisbury,  the  prohibition 
against  fishing  on  Sunday — that  being  the  law  the  breach  of  which 
appears  to  have  angered  the  local  fishermen — was  passed  according  to 
Captain  Sullivan's  report  on  the  26th  day  of  April,  1876,  a  period  of 
time  subsequent  to  the  date  of  the  treaty  of  1871.  I  call  the  atten- 
tion of  the  Tribunal  to  that  fact  now,  because  it  will  be  found  to 
have  an  important  bearing  in  considering  the  effect  of  Lord  Salis- 
bury's further  action.  Mr.  Evarts,  American  Secretary  of  State, 
noticing  the  reference  by  Lord  Salisbury  to  the  violation  of  the  local 
laws,  took  strong  exception  to  the  implication  thereby  conveyed  that 
American  fishermen  were  to  be  limited  in  their  fishing  rights  by  the 
local  law,  and  replied  in  a  long  letter  addressed  to  Mr.  Welsh  for 
communication  to  Lord  Salisbury.  That  letter  was  dated  the  28th 
September,  1878,  and  is  found  commencing  at  p.  662  of  the  second 
volume  of  the  United  States  Case.  Appendix.  I  shall  not  read  to  the 
Tribunal  in  extenso  Mr.  Evarts's  long  but  very  conclusive  argument, 
because  I  desire  to  pass  on  rapidly  with  my  own  argument.  I  call 
the  attention  of  the  Tribunal  to  those  parts  only  necessary  to  the 
point  I  am  attempting  to  make.  Mr.  Evarts,  at  the  second  paragraph 
on  p.  655,  calls  attention  to  Lord  Salisbury's  characterisation  of  the 
acts  of  the  American  fishermen  as  breaches  of  the  law,  and  then 
proceeds  as  follows : — 

494  "  In  transmitting  to  you  a  copy  of  Captain  Sullivan's  report. 

Lord  Salisbury  says : — 

"  *  You  will  perceive  that  the  report  in  question  appears  to  demon- 
strate conclusively  that  the  United  States  fishermen  on  this  occasion 
had  committed  three  distinct  breaches  of  the  law.' 

"In  this  observation  of  Lord  Salisbury,  this  government  cannot 
fail  to  see  a  necessary  implication  that  Her  Majesty's  government 
conceives  that  in  the  prosecution  of  the  right  of  fishing  accorded  to 
the  United  States  by  Article  XVIII  of  the  treaty  our  fishermen  are 
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subject  to  the  local  regulations  which  govern  the  coast  population  of 
Newfoundland  in  their  prosecution  of  thoir  fishing  industry,  what- 
ever those  regulations  may  be,  and  whether  enacted  before  or  since 
the  Treaty  of  Washington." 

He  then  goes  on  to  discuss  on  principle  the  question  whether  or  not 
American  fishermen  exercising  their  treaty  right  are  subject  to  local 
regulations,  reaching  the  conclusion  that  they  are  not,  and  then  says 
at  p.  656  :— 

"  You  will  therefore  say  to  Lord  Salisbury  that  this  Government 
can  not  but  express  its  entire  dissent  from  the  view  of  the  subject  that 
his  lordship's  note  seems  to  indicate.  This  government  conceives  that 
the  fishery  rights  of  the  United  States,  conceded  by  the  Treaty  of 
Washington,  are  to  be  exercised  wholly  free  from  the  restraints  and 
regulations  of  the  statutes  of  Newfoundland,  now  set  up  as  authority 
over  our  fishermen,  and  from  any  other  regulations  of  fishing  now  in 
force  or  that  may  hereafter  be  enacted  by  that  government. 

The  payment  of  the  Halifax  Award  was  due  within  a  short  time. 
It  was  payable  on  the  25th  day  of  the  ensuing  November,  and  this 
letter  of  Mr.  Evarts  was  written  on  the  28th  day  of  September,  less 
than  two  months  before  the  payment  of  the  sum  of  5,500,000  dollars 
under  the  Halifax  Award,  become  due.  It  is  in  view  of  that  fact  that 
Mr.  Evarts's  next  obser\'ation  is  significant.  I  am  reading  from 
p.  657  :— 

"  In  the  opinion  of  this  government,  it  is  essential  that  we  should 
at  once  invite  the  attention  of  Lord  Salisbury  to  the  question  of  pro- 
vincial control  over  the  fishermen  of  the  United  States  in  their  prose- 
cution of  the  privilege  secured  to  them  by  the  treaty.  So  grave  a 
question,  in  its  bearing  upon  the  obligations  of  this  government  under 
the  treaty,  makes  it  necessary  that  the  President  should  ask  from  Her 
Majesty's  Government  a  frank  avowal  or  disavowal  of  the  paramount 
authority  of  Provincial  legislation  to  regulate  the  enjoyment  of  our 
people  of  the  inshore  fishery,  which  seems  to  be  intimated,  if  not 
asserted,  in  I^rd  Salisbury's  note. 

"  Before  the  receipt  of  a  reply  from  Her  Majesty's  Government,  it 
would  be  premature  to  consider  what  should  be  the  course  of  this 
government  should  this  limitation  upon  the  treaty  privileges  of  the 
United  States  be  insisted  upon  by  the  British  Government  as  their 
construction  of  the  treaty." 

The  payment  of  the  Halifax  Award  was  in  the  mind  of  Mr.  Evarts 
and  was  here  unmistakeably  referred  to.  I  dare  say  that  the  very 
significant  language  of  Mr.  Evarts  also  brought  it  to  the  mind  of 
Lord  Salisbury  when  he  indicted  his  reply,  which  was  prompt,  and 
did  not  require  a  year  or  two  for  consideration  like  replies  to  other 
letters  of  Mr.  Evarts  on  the  subject  at  a  later  period.  Lord  Salis- 
bury responded  on  the  7th  November,  1878.  I  read  a  short  passage 
from  the  letter  which  will  be  found  at  p.  668  of  the  United  States 
Case  Appendix.     The  passage  has  already  been  often  called  to  the 
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attention  of  the  Tribunal,  but  I  read  it  again  for  the  sake  of  its 
immediate  application  to  the  question  in  hand.  I  submit  that  it  is 
a  response  to  Mr.  Evarts  requirement  for  a  full  and  frank  avowal, 
or  disavowal,  of  the  position  of  the  British  Government  concerning 
the  paramount  authority  of  provincial  legislation  over  American 
fishermen.     Lord  Salisbury  said : — 

"  On  the  other  hand,  Her  Majesty's  Government  will  readily 
admit — what  is,  indeed,  self-evident — ^that  British  sovereignty,  as 
regards  those  waters,  is  limited  in  its  scope  by  the  engagements  of 
the  Tre/ity  of  Washington,  which  cannot  be  modified  or  affected  by 
any  municipal  legislation.  I  cannot  anticipate  that  with  regard  to 
these  principles  any  difference  will  be  found  to  exist  between  the 
views  of  the  two  governments." 

In  his  next  letter  Mr.  Evarts  accepted  this  as  a  very  frank  and 
very  satisfactory  statement  to  the  American  Government  of  the 
attitude  of  the  British  Government  on  the  subject.  Now,  a  series  of 
telegrams  passing  between  Mr.  Evarts  and  Mr.  Welsh  prior  to  this 
letter  of  Lord  Salisbury,  and  prior  to  the  payment  of  the  Halifax 
Award,  show  Mr.  Evarts's  extreme  anxietv  to  receive  the  avowal  or 
disavowal  demanded  by  him  before  the  payment  of  the  award  became 
due.  These  are  found  in  the  United  States  Counter-Case,  Appendix, 
commencing  at  p.  201  and  running  through  pp.  202  and  203.  Com- 
mencing at  p.  201  is  a  letter,  or  cablegram — it  is  short  and  I  presume 
it  was  a  cablegram — from  Mr.  Evarts  to  Mr.  Welsh,  dated  the  4th 
November,  saying: — 

495  "Dear  Sir:  I  write  merely  to  inform  you  that  while  I  re- 

serve entirely  the  question  of  the  payment  of  the  Halifax 
Award  as  yet  to  be  determined,  yet  I  have  taken  care  to  have  the  re- 
mittance made. 

"  The  last  parcel  of  exchange  went  forward  by  steamer  of  last 
Saturday,  and  Morton,  Rose  &  Co.  have  in  their  hands  the  means  of 
commanding  $5,500,000  in  American  gold." 

Then,  the  next  cablegram  is  dated  the  8th  November,  four  days 
later : — 

"  Sir:  The  question  of  the  payment  of  the  amount  awarded  by  the 
Halifax  Commission  is  still  held  under  consideration,  and  may  be 
till  the  last  moment." 

My  associate  counsel  calls  my  attention  to  the  last  paragraph  of 
the  former  cablegram  which  ought  to  have  been  read : — 

"  In  case  the  reply  of  the  British  government  should  seem  to  war- 
rant the  payment  of  the  award,  the  money  will  be  placed  at  your  dis- 
posal for  that  purpose  and  you  will  be  advised  in  due  season  of  the 
course  to  be  taken." 

There  were  two  questions  pending  then,  and  I  am  not  certain  that 
the  last  paragraph  can  be  said  to  relate  to  the  reply  of  the  British 
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Government  to  the  categorical  demand  of  Mr.  Evarts's  letter.  It  may 
have  had  reference  to  objection  made  by  the  American  Government 
to  the  payment  of  the  award  on  other  grounds  which  objection  had 
not  then  been  replied  to.  I  think  it  fair  to  the  Tribunal  to  make  that 
statement.  Now  continuing  with  the  cablegram  of  the  8th  No- 
vember : — 

"  The  question  of  the  pavment  of  the  amount  awarded  by  the  Hali- 
fax Commission  is  still  held  under  consideration,  and  may  be  till  the 
last  moment.  You  will  receive  timely  instructions  by  telegraph  for 
your  guidance  in  any  aspect  of  the  matter  which  may  be  presented." 

Then  we  have  a  telegram  of  the  9th  November,  which  shows  Mr. 
Evarfe's  anxiety  to  receive  the  full  text  of  the  British  reply  upon 
both  of  the  questions  then  pending  between  the  two  Governments,  not 
only  that  concerning  the  payment  of  the  Halifax  Award  based  on 
the  general  ground  of  unfairness,  but  also  that  concerning  the  posi- 
tion of  the  British  Government  with  respect  to  local  regulation  of  the 
fishing  right.  Mr.  Welsh  had  received  both  in  London  on  the  7th 
November : — 

"Welsh. 

"  Minister — ^London. 
"Telegraph   me   immediately   full   text  of  both   notes  omitting 
formal  parts  and  recitals  from  my  despatches.     Cipher  unnecessary." 

Then,  on  the  12th  November : — 

"Sir:  Your  cable  despatches  of  the  10th  instant,  containing  the 
full  text  of  Lord  Salisbury's  two  notes  of  the  7th  instant, — " 

It  will  be  found,  if  we  turn  back,  that  the  note  in  which  Lord 
Salisbury  disclaimed  any  power  on  the  part  of  Great  Britain  or  the 
Colonies  to  limit  the  right  granted  by  the  treaty  of  Washington,  by 
municipal  legislation,  is  dated  the  7th  November,  1878.  It  is  found 
at  p.  1)57  of  the  United  States  Counter-Case.  Proceeding  npw  with 
Mr.  Evarts's  cablegram  of  the  12th  November : — 

"Sir:  Your  cable  despatches  of  the  10th  instant,  containing  the 
full  text  of  Lord  Salisbury's  two  notes  of  the  7th  instant,  in  refer- 
ence respectively  to  the  matter  of  the  award  of  the  Halifax  Commis- 
sion, and  to  the  question  of  the  rights  of  American  fishermen  in 
British  North  American  waters  under  the  treaty  of  Washington,  were 
(^ily  received,  and  both  subjects  now  under  consideration.  The  final 
I'lermination  of  the  government  in  regard  to  the  payment  of  the 
award  will  be  promptly  communicated  to  you  by  telegraph — quite 
probably  before  this  despatch  reaches  you. 
^  Wm.  M.  Evarts." 

Then  we  have  the  final  telegram,  after  the  American  Cabinet  had 
considered  the  effect  of  Lord  Salisbury's  two  notes  :— 

"  Welsh. 

"  Minister — London. 
"  Call  upon  bankers  confidentially  and  arrange  for  payment  by 
you  of  the  amount  of  award  for  which  fund  is  in  their  hands.    En- 
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join  them  against  any  disclosure  public  or  private.  Your 
496      order  on  Bankers  will  be  sufficient  authority  to  them.    I  send 

by  separate  telegram  instructions  to  you  as  to  the  manner  of 
payment.    Answer  cipher." 

The  PREsmENT :  I  think  we  might  adjourn  now  until  2  o'clock. 
[The  Tribunal,  at  12.16  o'clock  p.  m.,  took  a  recess  until  2  o'clock 
p.  m.] 

AFTERNOON   SESSION,  THURSDAY,  JUNE   30,  1910,  2   P.  M, 

The  President:  Will  you  please  to  continue,  Sir. 

Mr.  Turner:  In  the  matter  of  the  information  desired  by  the 
President  concerning  the  limits  of  the  treaty  coasts  within  the  juris 
diction  of  Canada,  I  beg  to  call  attention  to  a  statement  on  that  sub- 
ject without  reading,  unless  it  is  desired — I  suggest  that  the  Presi- 
dent simply  make  a  note  of  it — on  p.  149  of  the  Case  of  the  United 
States.  The  matter  is  elucidated  by  a  letter  of  the  31st  May,  1870, 
from  Mr.  Thornton,  the  British  Minister,  found  on  that  page.  I 
think  it  contains  the  information  which  the  President  wants.  If  not, 
and  he  will  kindly  inform  us,  we  will  endeavour  to  supply  any  omis- 
sion. 

The  President  :  Under  the  head  of  "  What  are  the  waters  of 
Canada?" 

Mr.  Turner:  Yes. 

The  PRESiDEN-f :  Thank  you.  Sir. 

Mr.  Turner:  I  recur  for  a  moment  to  the  Halifax  Award  for  the 
purpose  of  reading  an  extract  from  the  argument  of  Honourable 
William  H.  Trescot  delivered  on  behalf  of  the  United  States,  which 
shows,  I  think,  that  there  was  nothing  brought  to  the  apprehension 
of  counsel  for  the  United  States,  and  therefore  presumably  nothing 
brought  to  the  apprehension  of  the  Tribunal  in  that  ease,  which  indi- 
cated that  the  fishery  right  for  which  the  award  was  there  demanded, 
was  other  than  a  full  and  unlimited  right  in  the  fishery,  to  its  nat- 
ural extent.  The  extract  will  be  found  in  the  British  Case,  Appen- 
dix, at  p.  266.     Mr.  Trescot  said  as  there  reported : — 

"  In  the  treaty  of  1871  we  have  reached  a  settlement  which  it  de- 
pends upon  your  decision  to  make  the  foundation  of  a  firm  and  last- 
ing Union.  Putting  aside  for  the  moment  the  technical  pleadings 
and  testimony,  what  is  the  complaint  and  claim  of  the  Dominion? 
It  is  that  where  they  have  made  of  the  fishery  a  common  property, 
opened  what  they  consider  a  valuable  industry  to  the  free  use  of  both 
countries,  they  are  not  met  in  the  same  spirit,  and  other  industries, 
to  them  of  equal  or  greater  value,  are  not  opened  by  us  with  the  same 
friendly  liberality.  I  can  find  no  answer  to  this  complaint,  no  reply 
to  this  demand,  but  that  furnished  by  the  British  Case,  your  own 
claim  to  receive  a  money  compensation  in  the  place  of  what  you 
think  we  ought  to  have  given.  If  a  money  compensation  is  recom- 
pense— if  these  unequal  advantages,  as  you  call  them,  can  be  equal- 
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ized  by  a  money  payment,  carefully,  closely,  but  adequately  esti- 
mated— then  we  have  bought  the  right  to  the  inshore  fisheries,  and  we 
can  do  what  we  will  with  our  own.  Then  we  owe  no  obligation  to 
liberality  of  sentiment  or  community  of  interest;  then  we  are  bound 
to  no  moderation  in  the  use  of  our  privilege,  and  if  purse-seining 
and  trawling  and  gurry-poison  and  eager  competition  destroy  your 
fishing,  as  you  say  they  will,  we  have  paid  the  damages  beforehand ; 
and  when  at  the  end  o^  twelve  years  we  count  the  cost,  and  find  that 
we  have  paid  exorbitantly  for  that  which  was  profitless,  do  you 
think  we  will  be  ready  to  renew  the  trade,  and  where  and  how  will 
we  recover  the  loss?  " 

I  beg  also  to  refer  the  Tribunal,  in  connection  with  the  Halifax 
Award,  but  without  reading,  to  the  discussion  of  Great  Britain's 
attitude  at  Halifax,  found  in  the  second  letter  of  Mr.  Evarts  written 
in  connection  with  the  Fortune  Bav  case,  found  in  the  United  States 
Case  Appendix,  at  p.  671 ;  and  it  is  worthy  of  note  in  this  connection, 
that  the  matter  of  the  Halifax  Award  was  not  referred  to  by  Lord 
Salisbury  in  reply  to  this  second  letter  of  Mr.  Evarts.  It  seems  not 
impossible  that  that  award  and  the  principle  on  which  it  was 
founded,  brought  to  his  attention  by  Mr.  Evarts,  may  have  had  very 
great  influence  in  moulding  the  views,  stated  so  frankly  by  him,  that 
no  power  was  left  in  Great  Britain  or  her  Colonies  bv  the  treatv  of 
1871  to  control  the  fishermen  of  the  United  States  in  the  exercise  of 
their  fishery  right.  I  beg  also  to  refer  the  Tribunal  without  reading 
to  the  very  extended  and  very  able  discussion  oi  the  Halifax  case 
and  its  influence  on  the  then  contention  of  Great  Britain, 
497  found  in  Mr.  Evarts's  report  to  the  President  of  the  United 
States  of  the  17th  May,  1880,  printed  in  the  British  Case 
Appendix,  at  p.  280. 

I  now  proceed  with  the  correspondence  between  Mr.  Evarts  and 
Lord  Salisbury  over  the  Fortune  Bay  outrage.  Mr.  Evarts  dis- 
claimed, in  a  letter  written  by  him  a  year  or  more  after  his  categori- 
cal demand,  that  the  withholding  the  Halifax  Award  had  been  in  his 
mind  in  case  a  satisfactory  answer  was  not  returned.  But  it  is  evi- 
dent that  that  was  a  polite  diplomatic  fiction,  and  that  he  did  have 
that  in  mind,  and  that  Lord  Salisbury  knew  he  had  it  in  mind,  when 
he  insisted  on  a  positive  and  explicit  statement  as  to  the  position  of 
Great  Britain  on  the  subject.  That  award  having  been  rendered  as 
an  equivalent  for  a  certain  and  definite  fishery  in  its  natural  extent, 
the  United  States  would  have  been  well  within  its  rights  in  declining 
to  pay  the  award  if  Great  Britain  had  insisted  on  the  power  to  pare 
it  down  from  its  natural  dimensions  by  limiting  laws  and  regulations. 
It  will  have  been  seen  that  Lord  Salisbury  disclaimed  any  such  power, 
and  admitted  that  the  Treaty  of  Washington  could  not  be  modified 
or  affected  by  any  future  municipal  legislation. 

Mr.  Evarts  renewed  the  correspondence  the  1st  August,  1879,  in  a 
letter,  the  argumentative  part  of  which  I  shall  not  read  because  of 
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its  great  length,  although  it  is  very  forceful  and  convincing.  I  will 
read  only  the  latter  part  of  it,  which  made  a  formal  claim  for  com- 
pensation.   (United  States  Case  Appendix,  pp.  671-2.) 

Mr.  Evarts  says  in  this  letter,  after  discussing  the  several  phases 
of  the  case  (reading  from  the  third  paragraph  from  the  top  of 
p.  671)  :— 

"  You  will  therefore  say  to  Lord  Salisbury  that  the  Government  of 
the  United  States  considers  the  engagements  of  the  treaty  of  1871 
contravened  by  the  local  legislation  of  Newfoundland,  by  the  prohibi- 
tion of  the  use  of  seines,  by  the  closing  of  the  fishery  with  seines 
between  October  and  April,  bv  the  forbidding  of  fishing  for  the  pur- 
pose of  exportation  between  December  and  April,  by  the  prohibition 
to  fish  on  Sunday,  by  the  allowance  of  nets  only  of  a  specified  mesh, 
and  by  the  limitation  of  the  area  of  fishing  between  Cape  Ray  ancl 
Cape  Chapeau  Rouge.  Of  course,  this  is  only  upon  the  supposition 
that  such  laws  are  considered  as  applying  to  United  States  fishermen ; 
as  local  regulations  for  native  fishermen  we  have  no  concern  with 
them.  The  contravention  consists  in  excluding  United  States  fisher- 
men during  the  very  times  in  which  thev  have  been  used  to  pursue 
this  industry,  and  forbidding  the  methods  by  which  alone  it  can  be 
profitably  carried  on.  The  exclusion  of  the  time  from  October  to 
April  covers  the  only  season  in  which  frozen  herring  can  be  procured, 
while  the  prohibition  of  the  seines  would  interfere  with  the  vessels, 
who,  occupied  in  cod-fishing  during  the  summer,  go  to  Fortune  Bay 
in  the  winter,  and  would  consequently  have  to  make  a  complete 
change  in  their  fishing  gear,  or  depend  entirely  upon  the  purchase  from 
the  natives  for  their  supply.  The  prohibition  of  work  on  Sunday  is 
impossible  under  the  conditions  of  the  fishery.  The  vessels  must  be 
at  Fortune  Bay  at  a  certain  time,  and  leave  for  market  at  a  certain 
time.  The  entrance  of  the  schools  of  herring  is  uncertain,  and  the 
time  they  stay  equally  so.  Whenever  they  come  they  must  be  caught, 
and  the  evidence  in  this  very  case  shows  that  after  Sunday,  the  6th 
of  January,  there  was  no  other  influx  of  these  fish,  and  that  prohibi- 
tion on  that  day  would  have  been  equivalent  to  shutting  out  the  fish- 
ermen for  the  season. 

"  If  I  am  correct  in  the  views  hitherto  expressed,  it  follows  that 
the  United  States  Government  must  consider  the  United  States  fisher- 
men as  engaged  in  a  lawful  industry,  from  which  they  were  driven 
by  lawless  violence  at  a  great  loss  and  damage  to  them ;  and  that  as 
this  was  in  violation  of  rights  guaranteed  by  the  Treaty  of  Wash- 
ington, between  Great  Britain  and  the  United  States,  they  have  rea- 
sonable ground  to  expect  at  the  hands  of  Her  Britannic  Majesty's 
Government  proper  compensation  for  the  loss  they  have  sustained. 

Lord  Salisbury,  although  repeatedly  pressed,  as  the  Appendix 
shows,  for  a  reply  to  this  letter,  did  not  reply  for  nearly  a  year. 
Mr.  Evarts  in  a  number  of  notes  stated  that  he  was  chagrined  at  the 
delay  in  responding  to  the  demand  for  compensation  for  losses  occa- 
sioned by  acts  so  clearly  violative  of  the  principles  laid  down  in  Lord 
Salisbury's  letter  of  the  7th  November, 
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Finally,  on  the  3rd  April,  1880,  Lord  Salisbury  did  reply,  declining 
for  Great  Britain  to  make  compensation.  This  is  found — ^the  part  I 
wish  to  read — at  p.  685  of  the  United  States  Case  Appendix.  And 
here  are  the  grounds  upon  which  he  finally  plants  himself  as  justify- 
ing the  rejection  of  the  American  demand.  (Reading  from  p.  685, 
commencing  with  the  third  paragraph  on  that  page)  :— 

"  The  United  States  fishermen,  therefore,  on  the  occasion  in  ques- 
tion, not  only  exceeded  the  limits  of  their  treaty  privileges  by  fishing 
from  the  shore,  but  they  '  interfered  with  the  rignts  of  private  prop- 
erty and  with  British  fishermen  in  the  peaceable  use  oi  that  part  of 
the  coast  in  their  occupancy  for  the  same  purpose,'  contrary  to  the 
express  provisions  of  Articles  XVIII  and  XXaII  of  the  Treaty  of 
Washington." 

That  is  the  first  ground  that  he  puts  it  on — a  violation  of  the  treaty 
itself.    The  second  ground  puts  it  upon  the  violation  of  certain  local 
laws: — 

498  "  Further,  they  used  seines  for  the  purpose  of  in-barring 

herrings,  and  this  leads  me  to  the  consideration  of  the  second 
question,  namely,  whether  United  States  fishermen  have  the  right  to 
take  herrings  with  a  seine  at  the  season  of  the  year  in  question,  or  to 
use  a  seine  at  any  season  of  the  year  for  the  purpose  oi  barring  her- 
rings on  the  coast  of  Newfoundland. 

"The  in-barring  of  herrings  is  a  practice  most  injurious,  and,  if 
continued,  calculated  in  time  to  destroy  the  fishery;  consequently  it 
has  been  prohibited  by  statute  since  1862. 

"  In  my  note  to  Mr.  Welsh,  of  the  7th  November,  1878, 1  stated  that 
'  British  sovereignty,  as  regards  these  waters,  is  limited  in  its  scope 
by  the  engagements  of  the  Treaty  of  Washington,  which  cannot  be 
modified  or  affected  by  any  municipal  legislation,'  and  Her  Majesty's 
Government  fully  admit  that  United  States  fishermen  have  the  right 
of  participation  on  the  Newfoundland  inshore  fisheries^  in  common 
with  British  subjects,  as  specified  in  Article  XVIII  of  that  treaty. 
But  it  can  not  be  claimed,  consistently  with  this  right  of  participa- 
tion in  common  with  the  British  fishermen,  that  the  United  States 
fishermen  have  any  otJier^  and  still  less  that  they  have  greater  rights 
than  the  British  fishermen  had  at  the  date  of  the  treaty. 

"  If,  then,  at  the  date  of  the  signature  of  the  Treaty  of  Washing- 
ton, certain  restraints  were,  by  the  municipal  law,  imposed  upon  the 
British  -fishermen^  the  United  States  fishermen  were,  by  the  express 
terms  oi  the  treaty,  equally  subjected  to  those  restraints,  and  the  ob- 
ligation to  observe  in  common  with  the  British  the  then  existing  local 
laws  and  regulations,  which  is  implied  by  the  words  '  in  common^  at- 
tached to  the  United  States  citizens  as  soon  as  they  claimed  the 
benefit  of  the  treaty." 

It  will  be  seen  that,  so  far  as  this  refusal  was  based  on  a  violation 
by  American  fishermen  of  the  local  law,  it  was  confined  to  a  law  in 
existence  at  the  time  the  treaty  was  entered  into,  and  that  Lord 
Salisbury  confined  his  contention  to  an  assertion  that  the  wording  of 
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the  treaty — ^'  in  common  with  subjects  of  His  Britannic  Majesty  " — 
implied  subjection  to  such  laws,  and  to  such  laws  only. 

Learned  counsel  on  the  other  side  contended  that  Lord  Salisbury 
confined  his  statement  to  the  then  existing  laws,  because  those  laws 
were  the  only  laws  that  he  had  occasion  to  consider ;  but  that  state- 
ment is  not  accurate  at  all.  The  Sunday  law,  upon  which  Lord 
Salisbury  laid  the  greatest  stress  in  his  first  letter,  and  which  he 
dropped  out  of  consideration  in  the  letter  which  I  am  now  calling  to 
the  attention  of  the  Tribunal,  was  not  passed  until  the  26th  April, 
1876,  four  or  five  years  after  the  date  of  the  treaty.  So  that  the  fact 
that  Lord  Salisbury  drops  out  this  Sunday  law,  which  was  passed 
after  the  making  of  the  treaty,  upon  which  he  at  first  laid  great 
stress,  and  plants  himself  on  the  laws  which  were  in  existence  at  time 
of  the  making  of  the  treaty,  as  his  justification  for  refusing  to  pay 
the  demand  made  by  the  Government  of  the  United  States  on  behalf 
of  the  American  fishermen,  shows  that  his  attention  was  specifically 
challenged  to  the  distinction  between  the  two  classes  of  laws,  that  he 
had  it  clearly  in  mind,  and  that  he  meant  by  his  letter  to  admit  dis- 
tinctly that  there  was  no  power  in  the  British  Government  or  the 
British  colonies  to  pass  future  laws  regulating  the  treaty  right.  If 
there  can  be  any  doubt  about  that,  it  is  removed  by  the  concluding 
clauses  of  this  last  letter.  I  refer  the  Tribunal  to  the  paragraph  of 
that  letter  on  p.  687  :— 

"  Mr.  Evails  will  not  require  to  be  assured  that  Her  Majesty's 
Government,  while  unable  to  admit  the  contention  of  the  United 
States  Government  on  the  present  occasion,  are  fully  sensible  of  the 
evils  arising  from  any  diflFerence  of  opinion  between  the  two  govern- 
ments in  regard  to  the  fishery  rights  of  their  respective  subjects. 
They  have  always  admitted  the  incompetence  of  the  colonial  or  the 
imperial  legislature  to  limit  by  subsequent  legislation  the  advantages 
secured  by  treatv  to  the  subjects  of  another  power.  If  it  should  be 
the  opinion  of  the  Government  of  the  United  States  that  any  act  of 
the  colonial  legislature  subsequent  in  date  to  the  Treaty  of  Washing- 
ton has  trenched  upon  the  rights  enjoyed  by  the  citizens  of  the  United 
States  in  virtue  oi  that  instrument.  Her  Majesty's  Government  will 
consider  any  communication  addressed  to  them  in  that  view  with  a 
cordial  and  anxious  desire  to  remove  all  just  grounds  of  complaint." 

Let  me  repeat  this  sentence: — 

"  They  have  always  admitted " 

that  is,  the  British  Government  have — 

"  always  admitted  the  incompetence  of  the  colonial  or  the  imperial 
legislature  to  limit  by  subsequent  legislature  the  advantages  secured 
by  treaty  to  the  subjects  of  another  power." 

Lord  Salisbury  evidently  intended  to  include  by  that  admission 
not  only  the  American  treaty  right,  but  also  the  French  treaty  right. 
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The  argument  then  of  learned  counsel  is  clearly  not  sustained  by  the 
facts.  Lord  Salisbury  had  distinctly  in  his  mind  the  question  of 
the  power  of  the  colonial  legislatures  to  regulate  the  fishery  by  future 
legislation,  and  he  declared  that  the  British  Government  had  always 

admitted  the  incompetency  of  either  the  Imperial  Government 
49.9      or  the  Colonial  Governments  to  do  anything  of  that  kind;  and 

for  that  reason,  on  his  final  analysis,  Lord  Salisbury  dropped 
out  of  consideration  any  laws  passed  after  the  date  of  the  treaty, 
and  proceeded  clearly  and  unmistakably  on  the  ground  imputed  to 
him  in  the  written  Argument  of  the  United  States,  namely,  that 
restrictive  regulations  did  modify  and  affect  the  engagements  of  the 
treaty  of  1871,  and  that  the  sovereignty  of  Great  Britain  had  been 
limited  by  those  engagements  so  that  that  could  not  be  done.  But, 
conceding  that  principle,  he  said  it  did  not  apply  to  laws  in  force 
at  the  date  of  the  treaty  because  the  words  "  in  common  "  clearly 
implied  subjection  of  American  fishermen  to  such  laws,  and  to  such 
laws  alone.  It  is  to  be  noted,  moreover,  that  no  British  statesman 
ever  until  a  later  period  communicated  to  the  United  States  a  differ- 
ent view  concerning  the  effect  of  the  words  "  in  common."  Perhaps 
an  exception  ought  to  be  made  of  the  Cardwell  letter  which  employed 
language  broad  enough  to  include  both  past  and  prospective  laws; 
but  that  letter  was  not  written  for  communication  to  the  United 
States,  and  the  short,  single,  isolated  passage  of  that  letter  appears 
to  have  been  predicated  not  so  much  on  the  words  "  in  common  " 
as  on  the  theory  that  all  who  came  within  British  waters  were  sub- 
ject to  the  British  jurisdiction.  It  was  an  unforeseen  incident  that 
the  letter  was  finally  brought  to  the  attention  of  the  United  States, 
four  years  after  it  was  written.  When  brought  to  the  attention  of 
Mr.  Fish,  the  latter,  as  we  have  seen,  expressly  guarded  against 
acceptance  of  the  position  taken  by  Mr.  Cardwell,  considered  from 
any  point  of  view. 

I  now  bring  to  the  attention  of  the  Tribunal  the  settlement  of  the 
Fortune  Bay  claims.  I  do  not  think  I  will  trouble  the  Tribunal  with 
looking  at  the  pages  of  the  record  to  which  I  shall  refer  in  this  con- 
nection. The  matter  was  re-opened  by  Earl  Granville,  successor  to 
Lord  Salisbury,  a  couple  of  ye^rs  after  the  close  of  the  discussion 
between  Lord  Salisbury  and  Mr.  Evarts;  and  the  letter  in  which  he 
reopened  the  case  will  be  found  in  the  United  States  Case  Appendix, 
p.  713.  His  suggestion  was  that  the  matter  be  taken  up  on  the  basis 
of  compensation  to  the  American  fishermen  without  prejudice  to  the 
disputed  question  of  principle  between  the  two  Governments;  and 
Mr.  Evarts,  who  was  still  Secretary  of  State,  accepted  that  sugges- 
tion, and  the  payment  was  made,  of  course,  with  the  reservation  that 
it  did  not  affect  the  positions  which  the  respective  Governments  had 
taken  in  their  correspondence,  except  that  Lord  Granville,  in  his 
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letter,  for  the  first  time  in  all  the  diplomatic  correspondence,  extended 
the  British  position,  claiming  that  the  words  "  in  common  "  implied 
subjection  not  only  to  past  laws,  but  to  future  laws  as  well.  Notwith- 
standing that,  however,  when  he  came  to  state  the  objection  to  pay- 
ment of  the  claims  of  the  American  fishermen,  it  will  be  found  that 
he  dropped  out  of  consideration  all  of  these  local  laws  of  every  char- 
acter, and  predicated  the  objection  entirely  on  the  breach  of  the  treaty 
provisions,  of  which,  he  said,  the  American  fishermen  had  been  guilty 
by  landing  on  the  shore  and  hauling  their  seines  on  the  shore. 

Judge  Gray:  Did  he  include  in  that — I  ask  for  information — the 
alleged  infraction  of  the  Sunday  law? 

Mr.  Turner  :  Perhaps  I  had  better  read  what  he  says.  I  will  read 
first  the  reservation  which  he  made.  I  think  I  read  it  to  the  Tribunal 
before.     It  is  on  p.  712,  the  third  paragraph : — 

"  Without  entering  into  any  lengthy  discussion  on  this  point,  I  feel 
bound  to  state  that  m  the  opinion  of  Her  Majesty's  Government  the 
clause  in  the  treaty  of  Washmgton  which  provides  that  the  citizens  of 
the  United  States  shall  be  entitled, '  in  common  with  British  subjects,' 
to  fish  in  Newfoundland  waters  within  the  limits  of  British  sover- 
eignty, means  that  the  American  and  British  fishermen  shall  fish  in 
these  waters  upon  terms  of  equality,  and  not  that  there  shall  be  an 
exemption  of  American  fishermen  from  any  reasonable  regulations 
to  which  British  fishermen  are  subject" 

By  this  language  Lord  Granville  extended  the  claim  of  right  to 
impose  these  laws  upon  American  fishermen  to  laws  made  or  which 
might  be  made  after  the  date  of  the  treaty  of  1871.  When  he  came, 
however,  to  predicate  his  objection  to  the  payment  of  the  claims  of 
the  American  fishermen,  he  confined  that  to  stating  that  they  were 
violating  the  treaty  provisions  when  interfered  with,  and  he  did  not 
mention  at  all  the  several  local  laws  which  they  were  said  to  have 
violated.  That,  if  I  have  the  right  passage  here,  is  in  the  last  para- 
graph on  p.  713  of  this  same  volume,  the  Appendix  to  the  Case  of  the 
United  States. 

"  As  regards  the  claim  of  the  United  States  fishermen  to  compensa- 
tion for  the  injuries  and  losses  which  they  are  alleged  to  have 
500  sustained  in  consequence  of  the  violent  obstruction  which  they 
encountered  from  British  fishermen  at  Fortune  Bay  on  the 
occasion  referred  to,  I  have  to  state  that  Her  Majesty's  Government 
are  quite  willing  that  they  should  be  indemnified  for  any  injuries  and 
losses  which,  upon  a  joint  inquiry,  may  be  found  to  have  been  sus- 
tained by  them,  and  in  respect  of  which  they  are  reasonably  entitled 
to  compensation ;  but  on  this  point  I  have  to  observe  that  a  claim  is 
put  forward  by  them  for  the  loss  of  fish  which  had  been  caught,  or 
which,  but  for  the  interference  of  the  British  fishermen,  might  have 
been  caught  by  means  of  strand  fishing,  a  mode  of  fishing  to  which, 
under  the  treaty  of  Washington,  they  were  not  entitled  to  resort." 

It  will  thus  be  seen  that  the  objection  of  the  British  Government  to 
the  payment  of  the  claims  of  the  American  fishermen  had  resolved 
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itself  down  to  the  fact  that  they  were  fishing  by  a  mode  of  fishing 
not  permitted  by  the  treaty  of  1871.  All  question  of  the  violation  of 
local  laws  was  dropped  out  of  consideration. 

This  reopening  of  the  matter  by  Lord  Granville  led  to  another 
incident  which  has  an  important  bearing  upon  the  attitude  of  the  two 
Governments  here.  Earl  Granville,  in  a  letter  found  in  the  United 
States  Case  Appendix,  at  p.  713,  suggested  the  matter  of  joint  regula- 
tions. It  is  the  next  to  the  last  paragraph  on  p.  713  of  the  letter  of 
the  27th  October,  1880.  After  referring  to  some  statements  by  Mr. 
Evarts  about  the  necessity  for  concurrent  regulations  of  the  fisheries, 
Lord  Granville  says : — 

"  Her  Majesty's  Government  do  not  interpret  these  expressions  in 
any  sense  derogatory  to  the  sovereign  authority  of  Great  Britain  in 
the  territorial  waters  of  Newfoundland,  by  which  only  regulations 
having  the  force  of  law  within  those  waters  can  be  made.  So  regard- 
ing the  proposal,  they  are  pleased  not  only  to  recognize  in  it  an 
indication  that  the  desire  of  Her  Majesty's  Government  to  arrive  at 
a  friendly  and  speedy  settlement  of  this  question  is  fully  reciprocated 
by  the  Government  of  the  United  States,  but  also  to  discern  in  it  the 
basis  of  a  practical  settlement  of  the  difficulty,  and  I  have  the  honor 
to  request  that  you  will  inform  Mr.  Evarts  that  Her  Majesty's  Gov- 
ernment, with  a  view  to  avoiding  further  discussion  and  future  mis- 
understandings, are  quite  willing  to  confer  with  the  Government  of 
the  United  States  respecting  the  establishment  of  regulations  under 
which  the  subjects  of  both  parties  to  the  treaty  of  Washington  shall 
have  the  full  and  equal  enjoyment  of  any  fishery  which,  under  that 
treaty,  is  to  be  used  m  common.  The  duty  of  enacting  and  enforcing 
such  regulations,  when  agreed  upon,  would  of  course  rest  with  the 
power  having  the  sovereignty  of  the  shore  and  waters  in  each  case." 

This  suggestion  was  not  immediately  responded  to  by  the  United 
States,  and  Lord  Granville,  in  his  anxiety  on  the  subject,  renewed  the 
matter  in  a  letter  to  Sir  Edward  Thornton,  British  Minister  at  Wash- 
ington, The  letter  is  dated  the  24th  February,  1881,  and  commences 
on  p.  725  of  the  United  States  Case  Appendix,  the  particular  para- 
graph to  which  I  call  the  attention  of  the  Tribunal  being  found  on 
p.  726,  the  last  large  paragraph  in  the  letter : — 

"  I  mentioned  to  Mr.  Lowell  that  I  had  at  first  been  taken  by  sur- 
prise at  an  idea  put  forward  in  the  despatch  of  which  he  had  told 
me  the  substance  last  Monday,  namely,  the  possibility  of  the  Presi- 
dent sending  a  ship  to  protect  the  American  fishermen  on  the  coast 
of  Newfoundland ;  but  that,  on  consideration,  it  appeared  to  me  that 
such  a  course  might  be  taken  which  might  be  of  great  advantage,  if 
each  Government  sent  vessels  with  Commandei's  who  received  identic 
and  con'?"!iatory  instructions  for  the  purpose  of  keeping  the  pclicc 
among  the  fishermen  of  their  respective  countries." 

Then  Lord  Granville  brought  the  matter  up  in  an  interview  w>th 
Mr.  Lowell,  as  stated  by  Mr.  Lowell  in  a  telegram  to  Mr.  Blaine, 
who  had  then  become  Secretary  of  State.    That  interview  is  reported 
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by  Mr.  Lowell  in  his  letter  commencing  on  p.  730,  and  it  is  the  last 
paragraph  of  that  letter,  on  p.  731,  to  which  I  wish  to  call  the  atten- 
tion of  the  Tribunal : — 

"  I  omitted  to  mention  in  my  former  dispatch  that  Lord  Granville, 
at  one  of  our  earlier  interviews,  wished  me  to  inquire  whether  my 
ovemment,  in  case  it  should  become  necessary,  as  suggested  in  your 
o.  109,  to  take  measures  for  the  protection  of  our  fishermen,  would 
have  any  objection  to  the  sending  of  joint  cruisers  with  joint  orders. 
I  have  already  stated  this  in  my  last  telegram." 

And  Mr.  Blaine  responded  immediately  with  this  telegram  to 
Mr.  Ijowell,  found  iir  the  same  volume,  the  Appendix  to  the  Case  of 
the  United  States,  p.  731 : — 

"  Inform  Lord  Granville  that  his  proposition  to  refer  the  matter 
to  Sir  Edward  Thornton  and  myself  is  accepted.  The  subject  of 
joint  cruisers  may  be  postponed,  or,  if  desired,  may  also  be  referred 
to  Sir  Edward  and  myself  to  be  taken  up  afterwards  with  power  to 
agree  upon  a  series  of  regulations  under  which  treaty  rights  may  be 
mutually  secured." 

Sir  Edward  Thornton,  in  a  despatch,  commencing  on  the  same 
page,  dated  the  14th  March,  1881,  thus  states  to  Earl  Granville 

501  a  further  interview  that  he  had  had  with  Mr.  Blaine  upon 
the  subject.    It  is  the  next  to  the  last  paragraph,  found  on 

p.  732  of  the  Appendix  to  the  Case  of  the  United  States: — 

"  Upon  my  inquiring  what  steps  it  was  proposed  to  take  with  a 
view  to  an  agreement  as  to  the  rules  and  regulations  which  are  to 
prevail  hereafter  respecting  the  fisheries,  Mr.  Blaine  replied  that  this 
question  would  meet  the  early  consideration  of  the  United  States' 
Government,  and  that  he  thought  it  was  verv  desirable  that  a  de- 
cision should  be  arrived  at  as  soon  as  possible. 

No  further  correspondence  appears  to  have  immediately  ensued, 
but  on  the  3rd  May,  1882,  the  British  Embassy  at  Washington  left  a 
memorandum  at  the  State  Department,  and  that  is  found  on  pp. 
742  and  743  of  this  same  volume : — 

"  With  reference  to  Correspondence  which  has  passed  between  Her 
Majesty's  Ijegation  and  the  State  Department  respecting  the  New- 
foundland Fisheries  question,  it  is  sought  to  determine  what  Regu- 
lations it  would  be  expedient  to  enforce  for  the  protection  of  the 
fisheries,  and  to  this  end  attention  is  called  to  the  following  Acts 
viz.  Cap :  102  consolidated  Statutes  Newfoundland, 

38  Vict:  Cap:    7 

39  "        "        6 

40  "        "       13 
42      "        "        2 

which  Documents  were  appended  to  the  message  from  President 
Hayes  to  the  House  of  Representatives.  The  United  States  Govern- 
ment is  invited  to  examine  these  Statutes,  and  to  state  whether  they 
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find  in  them  anything  open  to  objection  or  have  any  suggestions  to 
make  with  regard  to  them. 

"Any  communication  which  the  United  States  Government  may 
make  upon  the  subject  will  receive  careful  consideration  on  the 
part  of  Her  Majesty,  and  when  an  agreement  has  been  arrived  at 
as  to  the  regulations  which  should  govern  the  fisheries  the  Legisla- 
ture of  Newfoundland  will  be  invited  to  make  the  necessary  changes 
in  the  law  if  any  such  should  be  found  to  be  necessary." 

To  which  Mr.  Frelinghuysen,  who  had  succeeded  Mr.  Blaine  as 
Secretary  of  State,  replied  with  a  memorandum  pointing  out  ob- 
jectionable provisions  in  the  laws  submitted,  and  suggesting  what 
should  be  done  with  them.  This  memorandum  of  Mr.  Freling- 
huysen's  is  dated  the  9th  May,  1882,  and  commences  on  p.  743  of  the 
Appendix  to  the  Case  of  the  United  States,  running  on  to  p.  745.  He 
takes  up  each  one  of  these  statutes  submitted  to  him  and  makes  his 
objection  to  them,  and  concludes  with  this  statement: — 

"  If  the  Legislature  of  Newfoundland  ^cannot  dispense  with  these 
provisions  altogether  then  this  Government  conceives  that  an  Act 
should  be  passed  by  it  expressly  declaring  that  the  provisions  enu- 
merated shall  have  no  application  to  citizens  of  the  U.  S.  who  are 
now  or  who  may  hereafter  be  engaged  in  fishing  in  the  waters  of 
Newfoundland  under  the  stipulations  of  the  Treaty  of  the  8th  of 
May  1871,  between  the  United  States  and  Great  Britain." 

Lord  Granville  responded  to  this  letter,  and  could  see  in  the  sug- 
gestion of  Mr.  Frelinghuysen  no  compliance  with  his  request  that 
the  United  States  communicate  its  objections,  if  any,  to  the  same,  in 
order  that  if  considered  valid,  the  Government  of  Newfoundland 
might  be  invited  to  make  the  necessary  changes.  It  is  evident  that 
some  change  had  come  over  the  views  of  the  British  Government  by 
this  time,  because  Mr.  Frelinghuysen's  suggestion  was  a  direct  and 
categorical  response  to  the  request  of  Lord  Granville  that  the  United 
States  communicate  its  views  on  the  subject.  After  all  those  ex- 
pressions of  a  desire  to  join  with  the  Government  of  the  United 
States  in  the  making  of  joint  regulations  under  which  the  rights  of 
the  fishermen  of  both  nations  might  be  amply  secured,  for  some 
reason  or  other  Lord  Granville  rejected  the  suggestions  of  Fre- 
linghuysen, which  he  had  invited,  and  could  see  nothing  in  them 
constituting  compliance  with  his  request.    He  said : — 

"  I  can  only  renew  the  expression  of  the  regret  and  disappoint- 
ment which  is  felt  by  H.  M.'s  Govt,  at  the  apparent  disinclination  on 
the  part  of  the  Govt,  of  the  U.  S.  to  carry  out  Mr.  Evarts'  proposal ; 
and  I  have  to  instruct  you  to  read  this  dispatch  to  Mr.  Frelinghuy- 
sen, and  to  leave  a  copy  of  it  with  him  should  he  desire  it,  conveying 
to  him  at  the  same  time  the  hope  of  H.  M.'s  Govt,  that,  upon  further 
consideration,  the  Govt,  of  the  U.  S.  will  agree  to  let  the  disputed 
question  of  Treaty  rights  remain  in  abeyance,  and  will  unite  with 
H.  M.'s  Govt,  in  carrying  out  the  revision  of  the  fishery  regulations 
in  the  spirit  and  with  the  object  indicated  by  Mr.  Evarts." 
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Tlie  whole  question  had  been  as  to  whether  or  not  the  fishermen  of 
the  United  States  should  be  subjected  to  these  fishery  laws,  and  as  a 
result  of  the  insistence  of  the  United  States  that  such  laws  could  not 
be  lawfully  imposed  on  its  fishermen  without  its  consent,  the  laws 
were  submitted  by  Earl  Granville  to  the  State  Department,  for  it  to 
point  out  the  particular  things  in  the  laws  which  it  was 
502  thought  trenched  on  the  rights  of  the  American  fishermen, 
saying  that  upon  that  being  done,  if  the  objection  met  the 
views  of  Her  Majesty's  Government,  the  attention  of  the  Govern- 
ment of  Newfoundland  would  be  called  to  the  matter,  with  a  view 
of  correcting  the  objectionable  measures.  Yet,  when  that  very  thing 
was  done,  Earl  Granville  could  see  in  the  action  of  the  State  De- 
partment no  compliance  with  the  purpose  had  in  view  by  him  in 
submitting  these  laws  to  the  United  States  for  its  consideration. 

There  is  only  one  point  of  view  from  which  it  may  be  said  that  Earl 
Granville  was  consistent  in  the  matter,  and  that  is  that  he  had  in 
mind  only  mere  regulations  for  policing  the  fishery ;  but  it  is  impossi- 
ble to  say  that,  impossible  to  conclude  that,  because  the  entire  cor- 
respondence between  the  two  Governments  had  been  over  the  ques- 
tion, what  regulations  ought  the  fishermen  of  the  United  States  to 
be  subjected  to  when  fishing  in  British  waters,  not  what  regulations 
ought  to  be  made  to  preserve  peace  among  the  fishermen  of  the  two 
nations. 

The  Peesident  :  If  you  please.  Sir,  would  not  one  construction  of 
Lord  Salisbury's  letter  be  possible,  to  this  effect:  That  he  makes  a 
distinction  in  this  way,  that  laws  and  regulations  prior  to  the  Treaty 
of  Washington  are  binding  absolutely  upon  fishermen  of  both  nations, 
whereas  regulations  and  laws  subsequent  to  the  Treaty  of  Washing- 
ton would  be  binding  upon  the  fishermen  of  the  United  States  only 
as  far  as  the  limitations  are  consistent  with  the  treaty  of  1871 — the 
Washington  Treaty  ? 

Mr.  Turner  :  If  I  understand  the  implication  of  the  question  of  the 
President  correctly,  I  entirely  agree  with  it ;  that  is,  that  Lord  Salis- 
bury did  not  maintain  that  there  was  any  reserved  sovereignty  in 
Great  Britain,  to  limit  the  enjoyment  of  the  treaty  right,  but  merely 
that  the  words  "  in  common  "  implied  subjection  to  the  existing  laws. 
He  made  that  plain  in  his  concluding  letter,  where  he  said  that  Her 
Majesty's  Government  had  never  contended  for  the  right  to  make 
future  laws  limiting  the  exercise  by  other  nations  of  the  right  to  fish 
in  British  waters  under  treaty  stipulations  such  as  those  of  1871.  I 
presume  that  was  the  idea  that  the  President  had  in  mind. 

The  Prestoent  :  I  only  suggested  the  possibility  of  that  distinction. 

Mr.  Turner:  That  is  the  distinction  which  the  United  States 
draws.  Here  is  a  case,  the  Fortune  Bay  case,  in  which  the  responsible 
minister  of  Great  Britain,  having  the  question  put  up  to  him  to  be 
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decided,  under  circumstances  requiring  the  utmost  consideration  and 
deliberation — because  it  is  impossible  that  Lord  Salisbury  did  not  see 
what  Mr.  Evarts  had  in  mind — being  compelled  to  decide  the  matter, 
in  view  of  the  deferred  payment  of  the  Halifax  Award,  made  up  his 
mind  that  it  was  a  proper  and  a  necessary  admission  for  the  Govern- 
ment of  Great  Britain  to  make,  that  its  sovereignty  was  limited  by  the 
provisions  of  the  treaty  of  1871,  so  that  it  could  do  nothing  which 
impaired  in  any  manner  the  fishing  right  carried  by  that  treaty ;  but 
that  in  the  treaty  itself  were  the  words  "  in  common,"  and  that  those 
words  implied  subjection  to  existing  British  laws,  but  not  to  laws 
which  might  be  made  in  the  future.  That  is  the  admission,  clearly 
and  distinctly  made — no  mere  implication — ^by  Lord  Salisbury's  letter, 
an  admission,  I  respectfully  submit,  that  carries  a  great  deal  more 
weight  with  an  International  Tribunal,  or  that  ought  to  carry  a  great 
deal  more  weight  than  mere  incidental  expressions  in  letters  of  in- 
structions or  documents  issued  by  Governments  in  their  regulation  of 
their  internal  domestic  concerns,  from  which,  if  a  nation  draws  any 
conclusions,  it  must  do  it  at  its  peril,  or,  indeed,  than  admissions  made 
in  ordinary  diplomatic  correspondence  having  no  other  end  in  view 
than  the  settlement  of  the  controversy  immediately  in  hand. 

Dr.  Drago  :  If  you  will  allow  me.  Sir,  I  should  like  to  ask  a  ques- 
tion. I  am  not,  of  course,  expressing  any  opinion,  but  simply  try- 
ing to  reconcile  the  letters  of  Lord  Salisbury  which  have  been  pre- 
sented to  us.  Do  you  not  think  that  when  he  says  that  American 
fishermen  are  bound  to  respect  the  regulations  in  existence  at  the  time 
of  the  signature  of  the  treaty,  the  right  construction  of  his  words 
would  be  that  he  meant  that  such  regulations  as  were  then  in  force 
ought  to  be  considered  as  definitely  established,  and  that  by  the  very 
fact  of  subscribing  the  compact  the  United  States  accepted  the  exist- 
ing legislation  as  a  condition  or  modality  of  the  grant  given  them? 
Such  regulations  would  not  be  subject,  consequently,  to  further  objec- 
tions or  to  any  diplomatic  remonstrance,  inasmuch  as  they  had 
already  been  accepted  together  with  the  rights  accorded  by  the  treaty. 
But  that  would  not  be  the  case,  according  to  this  construction,  with 
reference  to  regulations  issued  after  the  date  of  the  treaty.  If  such 
regulations  were  made,  and  the  United  States  claimed  that  they  con- 
stituted a  breach  of  the  treaty,  by  ignoring  or  minimizing  their 
503  rights,  the  contention  thus  raised  ought  to  be  decided  by  the 
ordinary  diplomatic  channel.  It  is  so  that  I  reconcile  the 
statements  of  Lord  Salisbury,  which  otherwise  would  be  contra- 
dictory; regulations  not  subject  to  discussion,  in  force  at  the  time  of 
the  signature  of  the  treaty,  and  regulations  open  to  diplomatic  re- 
monstration,  as  being  issued  after  that  time.  I  repeat  that  I  am  not 
giving  any  opinion,  but  only  stating  what,  according  to  my  view, 
were  perhaps  the  opinions  of  Lord  Salisbury. 
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Mr.  Turner  :  I  can  only  answer  the  honourable  Arbitrator  by  re- 
ferring to  Lord  Salisbury's  language,  which  seems  to  me  to  carry  a 
very  definite  meaning,  that  the  sovereignty  of  Great  Britain  was 
limited  by  the  treaty  of  1871,  so  that  it  could  not  enact  legislation 
which  limited  or  affected  the  treaty  right,  and  by  the  conclusion  of  his 
second  letter,  to  which  I  have  already  called  the  attention  of  the 
Tribunal,  and  to  which  I  again  beg  to  call  attention,  that  the  British 
Government  had  always  admitted  the  incompetence  of  the  Colonial 
or  the  Imperial  Legislatures  to  enact  such  legislation.  He  says 
incompetence — 

Dr.  Drago  :  That  is  right,  they  have  always  recognised  that  treaty 
rights  cannot  be  impaired  by  municipal  legislation. 

Mr.  Turner  :  I  think  the  word  "  incompetence "  must  be  taken 
here  as  having  a  very  broad  significance.  It  cannot  be  taken  to  mean 
that  Lord  Salisbury  thought  there  was  still  power  to  legislate  subject 
to  diplomatic  remonstrance;  "they  have  always  admitted  the  incom- 
petence of  the  Colonial  or  the  Imperial  Legislatures." 

Dr.  Drago:  Lord  Salisbury  says  in  one  of  his  letters  that  Her 
Majesty's  Government  takes  the  view  that  the  law  enacted  by  the 
Legislature  of  the  country,  whatever  it  may  be,  ought  to  be  obeyed 
by  natives  and  foreigners  alike  in  the  territorial  limits  within  its 
jurisdiction,  but  that  if  a  law  is  passed  which  in  any  degree  or  respect 
interferes  with  rights  conferred  by  treaty,  the  correction  of  such  an  act 
committed,  at  the  earliest  period  after  its  existence  shall  have  been 
recognised,  is  a  matter  of  international  obligation. 

Mr.  Turner:  I  think  if  the  honourable  Arbitrator  will  permit  me 
to  say  so,  that  Lord  Salisbury  was  referring  there  to  the  proposition 
to  which  I  called  attention  this  morning,  and  as  to  which  I  was 
going  to  read  authorities  but  thought  it  hardly  necessary,  that  per- 
sons within  the  jurisdiction  of  a  country  ought  to  observe  the  laws, 
because  they  would  have  a  de  facto  force  there  whether  they  were  in 
violation  of  treaties  or  not,  whether  internationally  they  could  be 
considered  as  valid  or  invalid ;  that  for  the  purposes  of  local  munic- 
ipal jurisdiction  they  would  have  to  be  enforced  by  the  local  officials, 
and  therefore  that  it  was  the  better  course  for  fishermen  who  thought 
they  were  being  subjected  to  regulations  which  were  invalid,  in  an 
international  sense,  to  observe  the  regulations  for  the  time  being, 
and  to  ask  their  Government  to  set  the  matter  right  with  the  other 
Government  by  diplomatic  correspondence,  but  not  intending  thereby 
to  indicate  that  it  was  a  matter  of  discretion  with  the  Government 
to  which  such  diplomatic  remonstrance  might  be  directed  to  rectify 
the  matter,  because  that  would  be  wholly  inconsistent  with  his  state- 
ment that  sovereignty  had  been  actually  limited  so  that  the  Govern- 
ment was  powerless  to  pass  any  legislation  of  that  kind.  He  could 
not  have  meant  anything  else  than  that  it  was  good  comity,  merely 
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the  obligation  due  to  good  neighbourhood,  for  the  United  States,  even 
if  it  thought  the  laws  were  absolutely  void,  upon  any  ground,  to 
let  its  Citizens  observe  them  for  the  time  being,  rather  than  to  create 
a  state  of  anarchy  there  by  resisting  the  local  authorities ;  better  let 
them  observe  them,  and  bring  the  matter  to  the  attention  of  the 
British  Government  through  diplomatic  channels,  when  the  com- 
plaint if  well  grounded  would  be  promptly  adjusted;  and,  I  think,  if 
the  honourable  Arbitrator  will  permit  me  to  read  it  again,  that  the 
concluding  sentence  of  Lord  Salisbury's  letter  shows  that  he  meant 
that  identical  thing  and  nothing  else. 

The  PREsroENT :  But,  is  not  sovereignty  limited  by  every  interna- 
tional treaty?  Is  it  not  the  essence  of  every  international  treaty,  to 
limit  in  some  respect,  the  sovereignty  of  the  State? 

Mr.  Turner:  I  do  not  so  understand  the  doctrine  of  sovereignty. 
Sir.  Certain  obligations  are  imposed  upon  every  nation  by  treaty, 
but  its  sovereignty  is  not  limited  unless  the  right  which  is  conferred 
by  that  treaty  has  the  character  of  a  real  right ;  otherwise  it  is  a  mere 
treaty  obligation.  The  distinction  is  illustrated  by  the  distinction  in 
the  municipal  law  between  a  contract  to  convey  a  piece  of  land,  and 
the  actual  conveyance  of  the  land.  The  one  does  not  aflfect  the 
504  title  at  all,  it  merely  creates  an  obligation ;  but,  when  the  con- 
veyance is  made,  the  title  has  been  perfected  and  the  right  and 
power  of  the  grantor  ended.  Sovereignty  of  States  is  affected  in  the 
same  way  when  the  right  conferred  by  treaty  is  a  real  right,  when  a 
status  has  been  created  which  the  granting  State  cannot  undo.  That 
is  my  understanding  of  the  distinction  in  international  law  between 
the  undertaking  of  mere  obligations  and  the  creation  of  real  rights. 

The  President:  Then  you  consider  as  limitation  of  sovereignty 
only  those  obligations  (if  I  may  use  the  word  in  a  loose  sense)  which 
have  a  real  character? 

Mr.  Turner  :  Well,  I  consider  those  obligations  which  attach  to  the 
territory  as  limiting  sovereignty  when  they  have  this  real  character. 
Perhaps  I  ought  to  go  back  and  retrace  my  steps  and  say  that  accord- 
ing to  some  writers  there  can  be  limitations  of  sovereignty  which  are 
not  of  a  real  character;  relations  created  by  States  which  it  is  said 
impose  restrictions  upon  their  sovereignty ;  but  they  are  not  servitudes 
because  they  have  no  relation  to  territory.  I  doubt,  however,  if  they 
are  true  limitations  of  sovereignty. 

The  President:  In  your  sense,  then,  a  commercial  treaty,  or  an 
extradition  treaty,  or  some  other  treaty,  is  not  a  limitation  of  the 
sovereignty  ? 

Mr.  Turner:  No,  Sir,  I  do  not  think  they  are.  They  are  mere 
contracts  between  two  nations  which  they  ought  to  observe  in  good 
faith,  but  they  do  not  at  all  prevent  either  nation  from  acting  con- 
trary to  their  tenor  if  it  sees  fit,  whereas  a  perfect  limitation  of  sov- 
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ereignty  interposes  a  perfect  bar  against  the  action  of  the  Govern- 
ment so  limited. 

Dr.  Draoo  :  The  real  right  is  called  so  because  it  exists  in  re,  on  the 
immovable  thing  or  estate  itself,  and  may  be  opposed  not  only  against 
one  person  or  persons,  but  against  all  and  any  persons  whatsoever, 
adversu^  omnes.  Furthermore,  if  a  real  right  burdens  an  estate,  and 
such  estate  is  transferred  to  a  third  person,  the  new  owner  is  bound 
to  respect  such  burden  or  restriction  of  his  right  of  property.  But 
a  personal  right  binds  with  equal  force  the  particular  person  or  per- 
sons subject  to  the  correlative  obligation. 

Sir  Charles  Fitzpatrick  :  A  servitude  in  law  involves,  to  use  the 
French  expression,  "  un  demembrement  de  la  propriete." 

Dr.  Drago  :  Every  treaty  limits  the  exercise  of  sovereignty  inter- 
nationally, so  that  this  treaty  undoubtedly  has  limited  the  sover- 
eignty of  Great  Britain.  As  I  said,  it  appears  that  Lord  Salisbury, 
in  the  letter,  makes  this  distinction,  that  there  are  certain  regulations 
which  cannot  be  discussed,  and  certain  regulations  which  are  open  to 
discussion,  those  occurring  after  the  Treaty  of  Washington.  He  was 
referring  to  that  treaty. 

Mr.  Turner:  This  is  a  very  interesting  subject  indeed;  one  which 
has  been  very  much  discussed.  From  my  reading  I  do  not  under- 
stand that  anything  can  be  considered  as  a  limitation  of  the  sover- 
eignty of  a  nation  except  something  which  stands  as  a  bar  to  its 
action  in  some  particular  direction.  If  it  still  has  the  power,  inter- 
nationally considered — of  course  it  has  the  power,  in  one  sense,  to 
destroy  a  real  right,  but  in  an  international  sense  it  has  not  that 
power,  in  an  international  sense  the  power  has  passed  from  it — if 
it  still  has  power  to  refuse  to  perform  its  obligation,  its  sovereignty 
is  not  limited.  So  that  the  question  of  the  limitation  of  sovereignty, 
as  I  understand  it,  resolves  itself  down  to  whether  the  treaty  relation 
is  a  mere  obligatory  relation,  which  constitutes  no  limitation  upon 
the  power  of  the  nation  internationally  considered,  whatever  may  be 
its  effect  in  the  matter  of  right,  of  good  faith,  and  which  the  obli- 
gated nation  may  break  at  its  peril,  which  it  may  refuse  to  observe 
taking  the  consequences,  or  whether  it  is  a  limitation  upon  the  power 
of  the  nation  which  stands  and  operates  in  international  law  as  an 
absolute  bar  to  its  taking  any  action  to  terminate  or  affect  the  rela- 
tion. It  might  still  take  action,  municipally,  which  would  be  a  breach 
of  the  limitation  of  sovereignty  to  which  it  had  voluntarily  sub- 
jected itself,  but  internationally  considered,  under  the  principles  of 
international  law,  the  limitation  of  its  sovereignty  would  prevent  any 
such  action,  or  if  taken  would  prevent  its  having  any  force  or  effect. 
Now,  it  seems  to  me  that  that  was  the  sense  in  which  Lord  Salisbury 
was  talking  about  the  matter  in  the  letter  to  which  the  honourable 
Arbitrator  called  my  attention. 
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Dr.  Drago  :  P.  668  f 

505  Mr.  Turner  :  Yes. 

"  Her  Majesty's  Government  will  readily  admit — ^what  is  indeed 
self-evidentr—that  British  sovereignty  as  regards  those  waters  is  lim- 
ited in  its  scope  by  the  engagements  of  the  Treaty  of  Washington, 
which  cannot  be  modified  or  affected  by  any  municipal  legislation." 

Now,  the  treaty  engagements  could  be  modified  and  affected  by 
municipal  legislation,  if  they  created  a  mere  contractual  relation, 
because  that  legislation  would  be  valid  in  international  law,  although 
constituting  a  breach  of  the  treaty,  and  would  simply  subject  the 
British  Government  to  the  duty  of  making  compensation  for  that 
breach ;  but  instead  of  suggesting  that  idea  Lord  Salisbury  says  that 
they  created  a  limitation  of  British  sovereignty  and  could  not  there- 
fore be  modified  or  affected  by  any  municipal  legislation;  and  then 
he  reinforced  that  statement  in  his  second  letter  by  declaring  that  the 
British  Government  had  always  admitted  the  incompetence  of  the 
Colonial  or  the  Imperial  Legislatures  to  limit  by  subsequent  legisla- 
tion the  advantages  secured  by  such  a  treaty  to  the  subjects  of  another 
Power. 

The  PREsroENT :  It  seems  to  me.  Sir,  that  there  are  two  theoretical 
questions  at  the  bottom  of  this  Case;  one  is.  What  is  the  limitation 
of  sovereignty  ?  Is  there  a  limitation  of  sovereignty  only  in  the  case 
of  servitudes?  F'or  instance,  in  the  case  of  the  obligation  to  allow 
troops  to  pass  over  territory.  Or  is  there  also  a  limitation  of  sov- 
ereignty if  a  State  is  bound  by  an  extradition  treaty,  for  instance, 
not  to  give  an  asylum  to  certain  persons,  or  to  deliver  these  persons 
to  the  other  State?  That  is  one  question:  What  is  the  limitation  of 
sovereignty  ? 

And  the  other  theoretical  question  seems  to  me  to  be  as  to  the 
essence  of  the  real  character  of  a  right.  Is  it  the  essence  of  the  real 
character  that  the  right  is  transferable  to  every  successor — as  the 
Latin  proverb  says,  res  transit  cinti  suo  onere — so  that  the  thing  goes 
over  only  with  its  burden  to  every  successor ;  or  is  it  the  essence  of  the 
real  character  that  the  right  is  to  be  exercised  free  of  any  limitation, 
free  of  any  restriction,  free  of  any  regulation  by  the  State  in  the 
territory  in  which  it  is  to  be  exercised  ? 

Mr.  Turner  :  The  questions  which  the  President  suggests  are  very 
interesting,  and,  no  doubt,  very  diflScult  to  deal  with  to  the  entire 
satisfaction  of  one's  mind. 

Without  reference,  however,  to  theoretical  questions  concerning 
sovereignty  generally,  the  United  States  is  able  to  plant  itself  in  this 
case  on  the  proposition  that  the  grant  of  a  real  right  certainly  does 
constitute  a  limitation  upon  the  sovereignty  of  the  servient  nation, 
whatever  may  be  thought  about  the  nature  of  that  sovereignty,  and 
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that  it  has  such  a  grant  here.  Now  the  question  whether  such  a  right 
would  in  every  case  pass  to  successors  of  the  dominant  nation  is  one 
upon  which  I  find  there  has  been  difficulty,  some  authors  making  ob- 
jection to  military  servitudes  passing  in  that  way,  on  the  ground  that 
it  would  entirely  alter  the  relations  of  States  if  such  servitudes  passed 
to  the  successors  of  the  territory  of  either  State,  would  put  an  en- 
tirely different  and  unexpected  aspect  upon  the  relations  of  States. 
There  might  be  that  objection  made  to  military  servitudes,  not  an 
objection  of  principle  but  one  of  inconvenience,  but  that  objection  can 
hardly  be  said  to  apply  here,  except,  of  coui'se,  as  an  indication  by 
analogy  of  the  correct  principle;  in  actual  application  it  cannot  apply 
here,  because  economic  servitudes  are  of  a  diiFerent  character,  and  no 
writer  I  have  ever  read  has  undertaken  to  say  that  an  economic  servi- 
tude could  not,  with  entire  propriety,  pass  with  changes  in  the  terri- 
tory of  the  dominant  nation.  Whatever  sovereignty  that  territory 
might  come  under,  it  would  pass  and  inure  to  the  benefit  of  that  sov- 
ereignty, in  the  same  way  that  the  territory  of  the  servient  nation 
would  remain  subject  to  it,  whatever  change  of  sovereignty  might 
come  to  it. 

The  President:  Please,  Sir,  my  doubt  w&s  not  this  one,  whether 
in  the  case  of  the  real  right  the  obligation  binds  also  the  successor.  I 
think  that  is  the  communis  opinion  that  res  transit  cum,  sua  onere, 
that  the  burden  goes  also  to  the  successor.  My  question  was  this: 
Whether  the  essence  of  the  real  right  consists  only  in  this  point,  that 
the  obligation  binds  also  the  successor,  or  whether  the  real  right  had 
another  consequence  still,  the  consequence  that  the  real  rights  which 
are  to  be  exercised  are,  in  consequence  of  their  being  real  rights,  to 
be  exercised  without  supervision,  without  control,  without  limitati(m 
or  regulation,  by  the  State  on  whose  territory  the  right  is  to  l)e 
exercised. 

Mr.  Turner:  Well,  the  United  States,  in  support  of  that  proposi- 
tion, has  presented  an  array  of  authority  to  this  Tribunal 
506  which  it  considers  as  absolutely  conclusive.  There  does  not 
appear  to  be  a  respectable  dissent  from  the  proposition  that 
the  grant  of  a  real  right,  such  as  this,  is  not  only  a  limitation  of  the 
sovereignty  of  the  servient  State,  but  that  it  is  a  conferring  on  the 
dominant  State  of  a  faculty  to  be  exercised  in  its  own  sovereign 
right,  and  which  necessarily  carries  with  it  freedom  from  restriction 
or  limitation  by  the  servient  State,  unless  there  has  been  agreement 
between  the  two  States  upon  the  subject.  That,  of  course  may  not 
satisfy  this  Tribunal,  and  if  it  does  not  the  United  States  can  only 
regret  it,  but  it  considers  the  position  sustained  by  an  overwhelming 
weight  of  authority,  and  by  sound  reason  as  well. 

The  PREsroENT :  I  asked  the  question  only  for  the  purpose  of  get- 
ting information, 
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Mb.  Turner:  I  now  come  to  the  last  point  I  wish  to  discuss  in  con- 
nection with  Question  1,  and  I  am  very  glad  indeed,  because  I  am 
becoming  exceedingly  anxious  to  close  my  argument.  After  having 
disposed  of  Question  1, 1  shall  touch  a  number  of  the  other  questions, 
but  to  a  limited  extent  only,  enabling  me,  I  hope,  to  bring  my  argu- 
ment to  a  close  at  some  hour  to-morrow. 

I  direct  the  attention  of  the  Tribunal  to  the  manner  in  which 
Great  Britain  has  consistently  and  uniformly  treated  the  cognate 
fishery  right  on  the  part  of  the  French  nation,  which  I  insist  has  no 
element  in  it  constituting  a  limitation  on  the  sovereignty  of  Great 
Britain  not  foimd  inhering  in  the  fishery  right  of  the  United  States 
granted  by  the  treaty  of  1818. 

I  first  call  the  attention  of  the  Tribunal  to  the  large  powers  con- 
ferred on  France  for  the  protection  of  the  French  right,  to  be  found 
in  the  treaty  between  France  and  England  printed  on  pp.  67  and  68 
of  the  United  States  Case  Appendix.  This  is  the  treaty  of  1857 
between  France  and  England,  which  was  ratified  between  the  two 
Gt)vemments,  the  16th  January,  1857,  but  which  the  colony  of  New- 
foundland defeated  by  withholding  its  legislative  assent.  There  are 
a  couple  of  provisions  here  which  show  the  very  extensive  character 
of  the  rights  conceded  to  France  in  connection  with  its  fishery,  par- 
ticularly on  p.  64,  the  second  and  third  paragraphs: — 

"  The  French  Naval  Officers  or  other  delegates  duly  nominated  for 
this  purpose  by  the  French  officer  commanding-in-chief  on  the  sta- 
tion, shall  be  entitled  to  take  such  measures  as  occasion  may  require, 
to  put  the  French  fishermen  in  possession  of  any  portion  of  the  strand, 
of  which  their  exclusive  use  for  fishery  purposes  is  recognised  by 
this  present  Convention,  in  case  of  there  being  no  British  police  estab- 
lishment, cruising  vessel,  or  other  recognised  authority  within  a  dis- 
tance of  five  English  miles. 

"  Such  measures  may  include  the  removal  of  buildings  or  enclosures, 
in  conformity  with  the  above  stipulations,  fifteen  days'  notice  of  any 
such  intended  removal  having  been  given  to  airy  such  British  authority 
as  aforesaid,  if  known  to  be  within  twenty  English  miles.  Shoulci 
there  be  no  such  authority  within  that  distance,  then  the  French 
officer  commanding-in-chief  shall,  on  the  earliest  opportunity  after 
any  such  removal  shall  have  taken  place,  report  the  same  to  the 
English  officer  conunanding-in-chief." 

Then,  further,  on  pp.  67  and  68,  a  provision  for  the  making,  by 
the  two  Governments,  of  concurrent  regulations  of  the  fisheries,  the 
last  paragraph  in  English  commencing  on  p.  67 : — 

"  The  said  Commissioners  or  Umpire  shall  frame  regulations  for 
the  exercise  of  concurrent  rights  by  the  parties  to  this  Convention, 
with  a  view  to  prevent  collisions;  such  regulations  to  be  approved  by 
the  respective  governments,  and  until  so  approved  to  be  in  force 
provisionally;  but  such  regulations  shall  be  subject  to  revision,  with 
the  consent  of  both  Governments.'' 
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Those  are  the  only  provisions  of  this  treaty  to  which  I  shall  call  the 
attention  of  the  Tribunal.  I  call  attention  to  them  for  the  purpose 
of  showing  that  this  treaty  contemplated  joint  regulations,  and  that 
it  also  contemplated  the  exercise  by  Fr^ich  naval  officers  and  French 
naval  vessels  of  acts  of  jurisdiction  within  the  territory  of  Great 
Britain,  both  of  which,  necessarily,  presupposed  limitations  of  the 
sovereignty  of  Great  Britain  in  favour  of  France. 

The  next  treaty  is  that  of  the  14th  November,  1885,  which  was 
agreed  to  by  the  two  Governments,  and  again  defeated  by  the  action 
of  the  colony  of  Newfoundland.  This  treaty  contains  extensive  pro- 
visions authorising  the  exercise  of  acts  of  sovereignty  by  the  French 
nation  within  British  territorial  waters.     Article  5  reads  (p.  71) : — 

'^The  superintendence  and  the  police  of  the  fisheries  shall  be 
exercised  by  the  ships  of  war  of  the  two  countries  in  accordance  with 
the  conditions  hereafter  set  forth,  the  commanders  of  these  ships 
having  sole  authority  and  competency  under  these  conditions  in  all 
matters  relating  to  the  fisheries,  and  the  operations  which  result 
therefrom." 

507  Article  7:— 

"The  commanders  of  cruizers  of  each  nation  shall  notify 
mutually  to  one  another  any  infractions  which  may  be  committed 
by  the  ships  or  boats  of  the  other  nation,  of  the  regulations  set  forth 
in  the  preceding  Article." 

Article  9 :  — 

"  On  a  complaint  being  made  by  French  fishermen  or  on  a  demand 
being  made  by  them  with  a  view  to  their  being  enabled  to  exercise 
their  right  of  fishing,  the  commanders  of  the  English  cruizers  shall 
oppose,  and,  in  case  of  no  English  cruizer  being  in  si^ht,  the  com- 
manders of  the  French  cruizers  may  oppose  every  fishmg  operation 
of  British  subjects  which  may  interrupt  the  industry  of  such  French 
fishermen ;  they  shall  remove  the  boats  or  ships  causing  the  obstruc- 
tion to  such  industry. 

"  With  this  object  the  commanders  of  French  cruizers  may  address 
to  the  offending  parties  the  necessary  warnings,  and  in  case  of 
resistance  take  their  fishing  implements  in  order  to  place  them  on 
shore  or  to  give  them  up  into  the  hands  of  the  commanders  of  Her 
Britannic  Alajesty's  cruizers. 

"  In  cases  in  which  no  interruption  shall  result  to  French  fisher- 
men, and  in  which  neither  a  complaint  nor  a  demand  has  been  made 
to  enable  them  to  exercise  without  difficulty  their  right  of  fishing, 
the  commanders  of  French  cruizers  shall  not  oppose  the  fishing 
operations  of  British  subjects." 

Article  10: — 

"  In  cases  in  which  residents  on  shore  may  interfere  with  or  dis- 
turb by  their  acts  the  drying  and  the  preparation  of  fish,  and  in  gen- 
eral the  various  operations  which  are  a  consequence  of  the  exercise  of 
the  French  fishery  on  the  coast  of  Newfoundland,  a  report  verifying 
the  damage  caused  shall  be  drawn  up  by  the  commanders  of  the 
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cruizers  of  Her  Britannic  Majesty,  and  in  their  absence  by  the  com- 
manders of  the  French  cruizers. 

^^  In  the  latter  case  the  report  shall  be  admitted  in  evidence  in  the 
ludicial  proceedings  to  be  taken  thereon  by  the  conmianders  of  Her 
Majesty's  cruizers  m  the  exercise  of  their  functions  as  justices  of  the 
peace." 

Article  11 : — 

^'  If  an  offence  is  committed  or  damage  caused,  the  commanders  of 
cruizers  of  the  nationality  to  which  the  offender  beliHigs,  and  in  their 
ubsence,  the  commanders  of  the  cruizers  of  the  nationality  to  which 
the  plaintiff  belongs,  shall  estimate  the  gravity  of  the  facts  brought 
to  their  knowledge,  and  shall  record  the  damage  sustained  by  the 
plaintiff. 

"  They  shall  draw  up,  should  occasion  require  it,  in  accordance 
with  the  forms  in  use  in  the  countries  of  the  two  nations  respectively, 
a  report  as  to  the  verification  of  the  facts  such  as  it  may  result  as 
well  from  the  declarations  of  the  interested  parties  as  from  the  evi- 
dence taken  in  the  matt^. 

^This  report  shall  be  admitted  in  evidence  in  the  judicial  pro- 
ceedings to  be  taken  thereon  so  far  as  their  powers  extend  by  the 
commanders  of  the  cruizers  of  the  nationality  to  which  the  offending 
party  belongs. 

"  Should  the  matter  appear  to  be  of  sufficient  gravity  to  justify 
such  a  step,  the  commander  of  the  cruizer  of  uie  nationality  to 
which  the  plaintiff  belongs,  shall  have  the  ri^ht  if  no  cruizer  of  the 
nationality  to  which  the  offender  belongs,  be  in  sight,  to  secure  either 
the  person  of  the  offender  or  his  boat  m  order  to  give  them  up  into- 
the  hands  of  the  commanders  of  the  cruizers  of  the  nationahty  to 
which  they  belong." 

Article  12: — 

"  The  commanders  of  British  and  French  cruizers  shall  administer 
immediate  justice  within  the  limits  of  their  powers,  with  regard  to 
the  complaints  brought  to  their  notice  either  by  the  interested  parties 
directly  or  through  the  commanders  of  the  cruizers  of  the  other 
nation." 

Article  13: — 

''  Resistance  to  the  directions  or  injunctions  of  conmianders  of 
cruizers  charged  with  the  [)olice  of  the  fisheries,  or  of  those  who  act 
under  their  orders,  shall,  without  taking  into  account  the  nationality 
of  the  cruizer,  be  considered  as  resistance  to  the  competent  authority 
for  repressing  the  act  complained  of." 

Article  14: — 

"  When  the  act  alleged  is  not  of  a  serious  character  but  has  never- 
theless caused  damage,  the  commanders  of  cruizers  shall  be  at  lib- 
erty, should  the  parties  concerned  agree  to  it,  to  arbitrate  between 
them,  and  to  fix  tne  compensation  to  be  paid." 

I  need  not  comment  on  the  extensive  powers  of  sovereignty  here 

recognised  as  belonging  to  the  French  Government  and  the 

508      French  nation,  under  the  treaty  of  1788  and  the  declarations 
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of  the  sovereigns  appended  thereto,  to  secure  and  enforce  the  rights 
of  French  fishermen  under  that  treaty. 

The  remaining  treaty  is  that  of  1904  (it  has  already  been  read)  by 
which  France  renounces  all  rights  under  the  former  treaties,  and  re- 
tains the  right  for  its  citizens  to  fish  on  a  footing  of  equality  with 
British  subjects.  The  treaty  itself,  which  I  feel  bound  before  pass- 
ing to  call  to  the  attention  of  the  Tribunal  in  this  connection,  still 
recognises  in  France,  even  under  the  limited  fishing  rights  carried 
by  it,  an  equal  voice  in  the  matter  of  the  polici&g  of  the  fisheries, 
and  it  exhibits  consciousness  of  the  true  relation  still  subsisting 
between  the  two  nations,  by  the  express  agreement  on  the  part  of 
France  that  her  subjects  engaged  in  the  fishery  shall  be  bound  by  the 
laws  of  Great  Britain  fixing  a  close  time  for  the  improvement  of  the 
fisheries,  which  laws,  however,  the  agreement  stipulates,  shall  be  pre- 
sented to  the  French  Government  three  months  before  they  are  put 
into  effect  It  also  shows  the  entire  practicability  of  that  which  the 
United  States  is  here  insisting  upon,  so  much  disputed — the  making 
of  joint  regulations  by  Great  Britain  and  the  United  States  for  the- 
control  of  the  American  fishery. 

It  is  impossible  to  examine  the  conduct  of  Great  Britain  in  the 
controversy  between  Great  Britain  and  France,  carried  on  almost 
continuously  until  ended  by  the  treaty  of  1904,  without  being  im- 
pressed with  the  fact  that  the  former  did  understand  and  did  recog- 
nise that  the  French  right  was  a  real  right,  and  that  it  limited  the 
territorial  sovereignty  of  Great  Britain  in  such  a  manner  that  the 
latter  could  do  nothing  that  in  any  way  interfered  with  or  impaired 
that  right.  That  is  clearly  shown  by  the  letter  from  Lord  Derby  to 
the  Governor  of  Newfoundland  in  which  he  denominates  the  waters 
of  the  Newfoundland  treaty  coast  as  a  ^^  common  sea,''  where  the 
fishermen  of  both  nations,  during  the  temporary  exercise  there  in 
each  year  by  the  French  of  their  fishing  privileges,  have  an  equal 
right.  It  is  also  shown  by  the  speech  of  Lord  Salisbury  on  the 
French-Newfoundland  fishery  right,  reported  in  volume  346  of  Han- ' 
sard's  ^^  Debates,"  which  has  already  been  read  to  the  Tribunal,  and 
which  I  do  not  deem  it  necessary  to  read  again.  Here,  however,  is  a 
most  significant  letter  from  Lord  Cowley  to  Count  Walewski,  found 
in  the  United  States  Counter-Case  Appendix,  p.  257,  which  shows 
the  manner  in  which  the  French  dealt  with  interruptions  of  their 
fishing  right  when  brought  to  their  attention  and  the  recognition  by 
Great  Britain  of  their  right  to  deal  with  them  in  that  manner.  The 
letter  of  Lord  Cowley  to  Count  Walewski,  the  French  Minister,  is 
dated  the  13th  December,  1858.  I  commence  reading  at  the  com- 
mencement of  the  fourth  paragraph : — 

"It  appears,  however,  by  the  reports  which  have  lately  reached 
IL  M,  Government,  that  the  Commander-in-Chief  of  the  French 
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Naval  Forces  employed  in  the  protection  of  the  French  Fisheries  in 
that  quarter  has  formally  notified  that  from  the  commencement  of 
the  ensuing  season,  namely  the  5th  May  next,  the  French  cruizers 
will  vigorously  enforce  as  a^inst  Britisn  subjects  the  rights  secured 
to  France  bv  existing  Treaties,  and  specifically  as  regards  the  exclu- 
sive right  ol  fishery  claimed  by  France." 

Now,  what  is  this?  What  position  does  this  show  on  the  part  of 
these  two  GK)vemments?  The  French  commander-in-chief  of  the 
naval  forces  formally  notifies  to  the  British  authorities  that  from 
the  commencement  of  the  ensuing  fishing  season,  namely,  the  5th 
May  next,  French  cruisers  will  vigorously  enforce,  as  against  British 
subjects,  the  rights  secured  to  France  by  existing  treaties ;  an  asser- 
tion on  the  part  of  France  of  a  purpose  to  exercise  the  sovereign 
power  of  France  within  the  territorial  limits  of  Great  Britain  to 
secure  and  enforce  within  those  limits  the  treaty  rights  of  the  French 
fishermen.  How  did  Great  Britain  treat  this  assertion  upon  the  part 
of  France?  Here  is  the  letter.  Lord  Cowley  did  not  reply  that  the 
British  Government  would  treat  any  such  conduct  on  the  part  of  the 
French  Government  as  an  invasion  of  its  sovereignty,  as  a  wholly 
unjustifiable  act — ^nothing  of  the  kind.    Here  is  what  he  said : — 

"  Now,  Her  Majesty's  Government  are  free  to  admit  that  although 
the  Treaties  do  not  in  terms  confer  upon  France  any  exclusive  right 
of  fishery,  and  Her  Majesty's  Government  must  contmue  to  deny  any 
claim  to  that  effect,  yet,  that  the  operations  of  French  fishermen  may 
have  been  unduly  interfered  with  by  the  competition  of  British  fisher- 
men, and  perhaps  by  that  of  the  inhabitants  of  Newfoundland.  On 
the  other  nand  Her  Majesty's  Government  have  reason  to  believe 
that  French  subjects  have  encroached  beyond  the  limits  assigned  to 
them  by  treaty. 

"  The  Imperial  Government  will  readily  admit  that  if  the  observ- 
ance of  Treaties  is  binding  on  one  party,  it  is  equally  obligatory  upon 
tihe  other,  and  they  will  not  be  surprised  that  Her  Majesty's  Govern- 
ment, in  accepting,  as  they  are  bound  to  do,  the  notice  given  by  the 
French  Naval  Commander,  that  the  Treaty  Eights  of  France 
509  will  be  enforced  from  the  5th  May  next  against  British  sub- 
jects, give,  on  their  part,  a  counter  notice  that,  from  the  same 
date,  French  subjects  will  be  required  strictly  to  conform  themselves 
to  the  terms  of  the  Treaties  between  the  two  countries." 

What  a  lame  answer  to  this  forceful  assertion  of  the  French 
rights!  I  venture  to  say  that  if  Great  Britain  had  not  recognised 
the  real  character  of  the  French  right  and  its  effect  in  limiting  her 
sovereignty  and  in  conferring  a  sovereign  right  on  France,  her 
answer  would  have  been  quite  different.  She  would  have  said,  your 
vessels  cannot  come  into  my  waters  and  interfere  with  my  subjects^ 
and  if  they  attempt  to  do  so,  the  war-ships  of  this  nation  will  be 
there,  and  if  they  can  they  will  blow  your  vessels  out  of  the  water. 
That  is  not  what  Lord  Cowley  said.  He  said  that  in  accepting  the 
French  notice  Her  Majesty's  Government  gave  counter-notice  that 
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French  subjects  fishing  there  would  be  held  to  the  strictest  compliance 
with  the  terms  of  the  treaty.  What  a  lame  and  impotent  reply  for 
any  responsible  Minister  of  any  nation  to  make  to  a  notification  that 
the  war-vessels  of  another  nation  proposed  to  come  within  the  ter- 
ritorial waters  of  his  nation  and  molest  the  citizens  and  subjects  of 
his  nation,  unless  he  did  recognise,  unless  he  was  bound  to  recognise, 
the  right  of  that  nation  to  come  there  and  do  that  very  thing. 

We  have  a  little  more  evidence  in  the  Appendix  of  the  manner  in 
which  France  regarded  her  rights,  and  the  manner  in  which  her 
rights  were  respected  by  Great  Britain.  I  read  a  letter  from  Count 
d'Aubigny  to  the  Earl  of  Iddesleigh,  found  in  the  United  States 
Counter-Case  Appendix,  at  p.  316.  It  is  the  last  letter  on  that 
page:— 

"  London,  September  20^  1886. 

"My  Lord:  A  decree  of  the  Newfoundland  Government,  dated 
the  9tn  August  last,  has  prohibited  lobster  fishing  for  three  years, 
from  the  30th  September  next,  in  Roclqr  Harbour  (Bonne  Bay, 
*  French  Shore'). 

"  I  am  instructed  to  inform  your  Excellency  that,  in  view  of  the 
fishery  right  conferred  on  France  by  the  Treaties  in  the  part  of  the 
island  to  which  the  Decree  applies,  a  ri^ht  which  can  evidently  not 
be  restricted  in  its  exercise,  it  is  impossible  for  my  Government  to 
recognise  in  any  way  the  validity  of  the  measure  taken  by  the  New- 
foundland authorities.'' 

The  reply  of  the  Marquis  of  Salisbury  is  in  this  same*  volume,  p. 
322,  and  it  will  be  seen  that  Lord  Salisbury  did  not  say  to  Count 
d'Aubigny  that  Great  Britain  proposed  to  exercise  the  discretion 
which  her  sovereignty  reposed  in  her  to  make  such  close  seasons  as 
she  pleased  with  reference  to  the  lobster  fishery.  Instead  of  that 
he  said : — 

"  FoBEiGN  Office,  July  5, 1887. 

"M.  I'Ambassadeur :  With  reference  to  Count  d'Aubigny's  letter 
of  the  20th  September  last,  in  regard  to  the  prohibition  by  the  New- 
foundland Government  of  fishing  for  lobsters  in  Bonne  Bay,  I  have 
the  honour  to  acquaint  your  Excellency  that  a  dispatch  has  been 
received  from  the  Governor  of  that  Colony  in  which  he  states  that 
his  Government  have  given  a  formal  assurance  that  the  prohibition 
will  not  be  enforced  against  French  citizens  to  whom  there  had  not 
been  any  intention  of  applying  it. 

"  ( Signed)  Salisbuky." 

Now,  I  respectfully  submit  that  the  French  and  the  American 
rights  are  practically  identical.  The  Treaty  of  Utrecht  gave  liberty 
to  the  French  to  "  catch  fish  and  dry  them  on  land  "  on  certain  coasts 
of  Newfoundland.  The  treaty  of  1818  gave  the  United  States  iden- 
tically the  same  right  on  certain  other  coasts  of  Newfoundland. 
Neither  the  Treaty  of  Paris  nor  that  of  Versailles  changed  the 
phraseology  of  the  Treaty  of  Utrecht.    But  the  declaration  of  the 
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King  of  Great  Britain  attached  to  the  Treaty  of  Versailles  employed 
some  change  of  phraseology.  The  declarations  of  the  monarehs, 
however,  constituted  no  part  of  the  treaty  of  1788.  They  merely 
constituted  a  subsidiary  arrangement  regulating  the  mode  of  exer- 
cise of  the  fishery  right  carried  by  that  treaty,  such  as  we  find  men- 
tioned by  many  of  the  wrtiers  on  international  law. 

Judge  Gray  :  Did  they  or  did  they  not  constitute  a  binding  obliga- 
tion upon  Great  Britain  to  recognise  that  interpretation  of  the 
treaty  t 

Mb.  Turner  :  They  did  not  form  any  part  of  the  real  right,  if  the 
French  right  was  a  real  right,  according  to  the  authors  who  have 
spoken  on  the  subject.  These  subsidiary  arrangements  constitute 
merely  modalities.  They  are  mere  obligations  of  the  nation  under- 
taking to  observe  them  and  do  not  form  any  part  of  the  real  right 

carried  by  their  original  treaty. 
510  Judge  Gray  :  Suppose  that  Great  Britain,  after  the  treaty  of 
1818  had,  in  a  protocol,  contemporaneously  with  the  treaty,  or 
sufficiently  near  to  be  practically  contemporaneous,  said  that  she  re- 
garded this  liberty  that  she  had  granted  as  a  servitude — would  that 
have  been  a  servitude? 

Mr.  Turner:  Suppose  she  had  said  that? 

Judge  Gray:  Yes,  a  servitude  is  a  unilateral  grant.  If  Great 
Britain  had  said  anything  to  bind  her  would  it  or  would  it  not  have 
been  binding  on  her  as  a  servitude? 

Mr.  Turner  :  Is  the  honourable  Arbitrator  referring  to  the  decla- 
rations of  the  monarchs  attached  to  the  treaty  of  1783? 

Judge  Gray  :  Yes,  I  am  referring  to  the  declaration  with  regard  to 
the  French  treaty.  I  am  asking  whether  it  did  not  constitute  such 
an  interpretation  or  construction  of  the  treaty  as  imposed  upon  her  a 
servitude.    There  is  nothing  in  the  treaty  itself  that  does. 

Mr.  Turner  :  I  do  not  think  it  did,  but  I  imagine  if  Great  Britain, 
by  some  subsequent  action,  had  bound  herself  to  a  construction  of  the 
declaration  as  constituting  a  part  of  the  treaty  of  1783,  it  would  be 
considered  a  part  of  that  treaty  and  therefore  be  a  servitude  or  would 
aid  the  servitude  of  the  treaty,  but,  under  the  circumstances  under 
which  these  declarations  were  exchanged,  and  standing  alone,  I  do 
not  think  they  can  be  considered  as  forming  any  part  of  the  treaty  of 
1783,  but  that  they  must  be  considered  as  a  mere  subsidiary  arrange- 
ment made  to  regulate  the  mode  of  carrying  on  the  fishery,  the  mode 
of  exercising  the  real  right,  and  therefore  not  coming  within  the 
category  of  real  rights  and  not  constituting  within  themselves  any- 
thing which  could  be  considered  a  servitude.  It  is  however  a  matter 
of  no  very  great  importance  whether  we  consider  these  declarations 
as  forming  part  of  the  treaty  of  1783  or  not.  For  the  purposes  of  the 
Argument  of  the  United  States  it  is  a  matter  of  no  very  great  con- 
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cern.  The  British  Goyemment  has  always  maintained  that  its  decla- 
ration, whatever  its  character  may  be  ccmsidered  to  be,  whether  it 
constituted  a  part  of  the  treaty  or  not,  gave  no  exclusive  right  to  the 
French  to  fish  on  the  Newfoundland  coast.  The  British  Act  of  1788, 
to  which  reference  has  heretofore  been  made,  is  significant  on  the 
point,  because  instead  of  referring  to  the  rights  carried  by  the  two 
different  instruments  as  a  treaty  obligation,  that  Act  referred  to  the 
treaty  proper  as  a  treaty  and  referred  to  the  declarations  merely  as 
declarations  exchanged  between  the  two  monarchs,  thus  evidencing 
the  view  of  the  Government  of  Great  Britain  that  these  two  different 
rights,  in  so  far  as  the  declarations  conferred  any  additional  rights, 
stood  upon  different  footings.  But,  as  I  said  that  does  not  make 
very  much  difference,  because  Great  Britain  has  never  admitted  an 
exclusive  right  on  the  part  of  the  French  to  fish  there  either  under 
the  Treaty  of  Utrecht  of  1713,  the  Treaty  of  Paris  of  1763,  the  Treaty 
of  Versailles  of  1783,  or  under  the  declarations  exchanged  between 
the  two  monarchs  contemporaneously  with  the  delivery  of  the  treaty 
of  1783.  I  will  read  to  the  Tribunal,  for  the  purpose  of  fixing  the 
position  of  Great  Britain  on  that  subject  two  documents  found  in 
the  Appendix  to  the  Case  of  the  United  States.  The  first  one  is  a 
letter  of  Lord  Palmerston  to  Count  Sebastiani,  found  in  the  United 
States  Case  Appendix,  at  p.  1096.  I  shall  not  undertake  to  read  all 
of  the  letter.  I  invite  the  attention  of  the  Tribunal  to  that  part  of 
it  commencing  at  the  last  paragraph  on  p.  1097. 

"It  is  true  that  the  privilege  secured  to  the  fishermen  of  France 
by  the  Treaty  and  Declaration  of  1783,  a  privilege  which  consists 
in  the  periodical  use  of  a  part  of  the  shore  of  Newfoundland  for 
the  purpose  of  drying  their  fish,  has,  in  practice,  been  treated 
by  the  British  Government  as  an  exclusive  right  during  the  period 
of  the  fishing  season,  and  within  the  prescribed  limits;  because, 
from  the  nature  of  the  case,  it  would  scarcely  be  possible  for 
British  fishermen  to  dry  their  fish  upon  the  same  part  of  the  shore 
with  the  French  fishermen,  without  interfering  with  the  temporary 
establishments  of  the  French  for  the  same  purpose,  and  without  inter- 
rupting their  operations.  But  the  British  Government  has  never 
understood  the  Declaration  to  have  had  for  its  object  to  deprive 
British  subjects  of  the  right  to  participate  with  the  French  in  taking 
fish  at  sea  off  that  shore,  provided  they  did  so  without  interrupting 
the  French  cod  fishery.  And  although,  in  accordance  with  the  true 
spirit  of  the  Treaty  and  Declaration  of  1783,  prohibitory  Proclama- 
tions have  from  time  to  time  been  issued,  cm  occasions  when  it  haK 
been  found  that  British  subjects,  while  fishing  within  the  limits  in 
question,  have  caused  interruption  to  the  French  fishery,  yet  in  none 
of  the  public  documents  of  tne  British  Government — neither  in  the 
Act  of  ^Parliament  of  1788jpassed  for  the  express  purpose  of  carrying 
the  Treaty  of  1783  into  effect,  nor  in  any  subsequent  Act  of  Parlia- 
ment relating  to  the  Newfoundland  fishery,  nor  in  any  of  the  instruc- 
tions issued  by  the  Admirality  or  by  the  Colonial  Office,  nor  in 


856  NOBTH  ATIANTIO  COAST  FISHEBIES  ABBITBATION, 

511  any  Proclamation  which  has  come  under  my  view,  issued  by 
the  Governor  of  Newfoimdiand  or  hy  the  British  Admiral 
upon  the  Station — does  it  appear  that  the  right  of  French  subjects 
to  an  exclusive  fishery,  either  of  cod  fish  or  of  fish  generally,  is 
specifically  recognized. 

"  In  addition  to  the  facts  above  stated,  I  will  observe  to  your  Excel- 
lencv,  in  conclusion,  that  if  the  right  conceded  to  the  French  by  the 
Declaration  of  1783  had  been  intended  to  be  exclusive  within  the 
prescribed  district,  the  terms  used  for  defining  such  right  would 
assuredly  have  been  more  ample  and  specific  than  they  are  found  to 
be  in  that  document  For  in  no  other  similar  instrument  which  has 
ever  come  under  the  knowledge  of  the  British  Government  is  so 
important  a  concession  as  an  exclusive  privilege  of  this  description 
announced  in  terms  so  loose  and  indefinite." 

I  next  invite  the  attention  of  the  Tribunal  to  Lord  Salisbury's 
letter  to  M.  Waddington  and  to  the  memorandum  accompanying  it, 
found  in  the  United  States  Case  Appendix,  commencing  at  p.  1083. 
I  first  read  from  the  letter  of  the  Marquis  of  Salisbury  to  M.  Wad- 
dington : — 

"In  the  note  which  I  had  the  honour  of  addressing  to  your  Excel- 
lency on  the  28th  March  last,  relative  to  the  question  of  the  lobster 
fishery  in  the  waters  of  Newfoundland,  I  stated  that  I  proposed  to 
address  to  you  a  further  communication  in  reply  to  the  observations 
contained  in  your  note  of  the  7th  December  on  the  general  subject  of 
the  Newfoundland  fisheries. 

"The  note  in  question  treats  of  the  claim  of  Messrs.  Dupuis-Robial 
and  Besnier  for  compensation  on  account  of  the  diminution  of  their 
catch  of  fish,  which  they  attribute  directly  to  the  use  of  cod-traps 
by  British  fisiiermen. 

"  In  my  note  of  the  24th  August,  1887,  relative  to  this  claim,  I  had 
stated  that  the  right  of  fishery  conferred  on  the  French  citizens  by 
the  Treaty  of  Utrecht  did  not  take  away,  but  only  restricted  during  a 
certain  portion  of  the  year  and  on  certain  parts  of  the  coast,  the 
British  right  of  fishery  inherent  in  the  sovereignty  of  the  island " 

Did  not  take  away,  but  only  restricted  during  a  certain  portion  of 
the  year  and  on  certain  parts  of  the  coast,  the  British  right  of  fishery 
inherent  in  the  sovereignty  of  the  island. 

"And  in  my  subsequent  note  of  the  28th  July  last  I  observed  that 
the  right  of  British  subjects  to  fish  concurrently  with  French  citizens 
has  never  been  surrendered,  though  the  British  fishermen  are  pro- 
hibited by  the  second  paragraph  oi  the  Declaration  of  Versailles  ^om 
interrupting  in  any  manner  by  their  competition  the  fishery  of  the 
French  during  the  temporary  exercise  of  it  which  is  granted  to  them." 

Then  Lord  Salisbury  discusses  the  question  at  very  great  length  re- 
ferring, however,  for  a  fuller  exposition  of  the  views  of  his  Govern- 
ment, to  the  memorandum  which  accompanied  his  letter,  and  which 
is  found,  commencing  at  p.  1086,  and  which,  I  believe,  traces  the  his- 
tory of  the  French  fishery  right  from  the  time  of  its  first  initiation 
down  to  and  after  the  treaty  of  1783  more  fully,  clearly,  and  intelli- 
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gently  than  any  other  document  to  be  found  in  this  Case.  Much  of  it 
I  would  like  to  read  to  the  Tribunal,  but  it  is  too  long  to  be  read  in 
extensoj  and  I  have  no  doubt  the  Tribunal  either  has  read  it  or  will 
read  it. 

The  President:  With  reference  to  this  memorandum  which  you 
have  just  mentioned  there  is  in  it,  in  paragraphs  37,  38,  and  39,  some- 
thing which,  perhaps,  is  not  without  value  when  considering  the  im- 
portance of  the  words  and  declarations  connected  with  the  treaty  of 
1783.  These  paragraphs  will  be  found  at  p.  1094,  the  first  being 
No.  37. 

Mr.  Turner  :  I  had  that  marked  to  read  to  the  Tribunal 

The  President  :  Please,  Sir. 

Mr.  Turner  : as  showing  that  the  claim  to  an  exclusive  fishery 

was  not  only  one  which  France  on  principle  could  not  maintain,  but 
one  which  Great  Britain  had  at  all  times  stoutly  and  earnestly 
resisted. 

^^  37.  On  the  18th  June,  1783,  the  British  Ambassador  sent  home 

the  draft  of  the  French  Counter-Declaration,  which  contained  these 
words : — 

"'As  to  the  exclusive  fishery  on  the  coasts  of  Newfoundland, 
which  has  been  the  object  of  the  new  arrangements  settled  by  the 
two  sovereigns  upon  this  matter,  it  is  suflSciently  expressed  by  the 
Article  of  the  treaty  which  is  signed  to-day  and  by  the  declaration 
likewise  delivered  this  day  by  the  Ambassador  and  Plenipotentiary 
of  his  Britannic  Majesty,  and  his  Majesty  declares  that  he  is  fully 
satisfied  on  this  head.' 

"38.  The  Duke  of  Manchester  was  thereupon  instructed,  if  he 

could  not  obtain  the   omission  of  the  word  'exclusive'  to  make 

another  Declaration  upon  the  French  Counter-Declaration, 

512      protesting  that  the  Kin^  of  England  did  not  mean  to  grant 

exclvsive  fishery  otherwise  than  by  ordering  his  subjects  not 

to  molest  hy  concurrence^  &c. 

"39.  The  Duke  reported  that  the  French  Minister  had  been  per- 
suaded to  omit  the  word  'exclusive'  in  the  Counter-Declaration, 
which  would  render  another  Declaration  from  the  British  plenipo- 
tentiary unnecessary." 

In  view  of  the  light  of  all  that  history,  and  of  the  conduct  of 
Great  Britain  with  reference  to  the  French  fishing  right,  how  is  it 
possible  to  found  any  argument  here  on  the  idea  that  Great  Britain 
ever  considered  the  right  in  any  sense  as  an  exclusive  right,  or  that 
she  was  prevented  by  the  assertion  of  such  an  unfounded  right  on 
the  part  of  France  from  making  laws,  which  she  would  otherwise 
have  made,  regulating  the  fisheries  as  against  French  fishermen? 
Then  this  Memorandum  goes  on  in  article  46 : — 

"  The  views  expressed  in  Lord  Salisbury's  note  to  M.  Waddington 
of  the  24th  August,  1887,  are  in  accord  with  the  general  principles 
laid  down  in  that  note,  and  with  the  position  constantly  maintamed 
by  Her  Majesty's  Government,  that  the  French  have  not  an  exclusive 
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right  of  fishery  under  the  Treaty  engagements,  and  that  the  British 
have  never  ^ven  up  their  right  to  a  concurrent  fishery,  although  in 
exercising  this  right  they  are  not  to  interrupt  the  French  fishermen. 
^'  It  is  difficult  to  understand  how  it  can  oe  supposed  that  such  a 
contention  has  now  been  advanced  for  the  first  time,  whereas  it  has 
formed  the  basis  of  all  action  and  argument  on  the  part  of  Her 
Majesty's  Government  for  the  last  120  years." 

Now  the  stipulation  in  the  declaration  of  the  British  monarch  that 
British  fishermen  should  not  interrupt  the  French  fishermen  by  their 
competition  even  if  that  declaration  be  a  part  of  the  treaty,  does  not 
create  any  dissimilarity  between  the  two  treaty  rights.  That,  I  sub- 
mit, is  an  incident  attached  to  a  common  fishery.  It  would  be  im- 
plied in  a  conmion  right  of  fishery  as  much  as  if  it  had  been  explicitly 
expressed  as  it  was  expressed  in  these  declarations.  Those  exercising 
a  common  fishery  must  respect  the  right  of  other  commoners  and  not 
interfere  with  or  interrupt  them  in  the  enjoyment  of  their  conmion 
right  of  fishing  by  their  competition  or  otherwise.  If  there  is  room 
enough  to  fish  they  may  both  fish,  but  if  two  persons  enjoying  a  com- 
mon right  to  fish  are  on  the  waters  at  the  same  time  and  one  of  them 
gains  a  position  of  vantage  from  which  to  carry  on  his  fishery,  the 
common  ri^t  which  the  other  has  to  fish  does  not  permit  him  to 
come  there  and  interfere  with  the  position  of  vantage  which  the  other 
commoner  has  gained.  So  that,  I  say  that  the  provision  of  this 
declaration  made  by  the  King  of  Great  Britain,  and  attached  to  the 
treaty  of  1783,  does  not  really  and  in  substance  make  the  French  fish- 
ing right  different  in  any  respect  from  the  American  fishing  right. 
British  fishermen  would  have  no  more  right  to  interrupt  American 
fishermen  by  their  competition,  under  the  treaty  of  1818,  than  British 
fishermen  have  to  interrupt  French  fishermen  by  their  competition, 
under  the  declaration  attached  to  the  treaty  of  1783.  Now,  I  proceed 
to  point  the  application  of  this  argument.  The  French  fishery  right, 
in  all  its  real  and  essential  particulars,  is  identically  the  same  thing 
as  the  American  fishing  right.  Even  the  declaration  by  the  Monarch 
of  Great  Britain,  attached  to  the  treaty  of  1783,  does  not,  as  I  have 
shown,  make  any  essential  difference.  The  United  States  written 
Argument  insisted  that  Great  Britain  had  never  attempted  to  make 
any  limiting  regulations  with  respect  to  the  French  right,  and  counsel 
for  the  United  States  were  very  much  pleased  to  hear  the  admission 
of  learned  counsel  on  the  other  side,  in  his  oral  argument,  that  Great 
Britain  had  never  undertaken  to  limit  or  regulate  the  French  fishery 
right,  because  they  were  uncertain  whether  the  statement  of  that  fact 
in  the  written  Argument  might  not  be  denied  by  Great  Britain.  But 
it  is  fixed  that  Great  Britain  has  never  undertaken  to  limit  or  regu- 
late that  fishery  right,  and  I  think  it  is  fixed,  as  a  matter  of  principle, 
that  the  French  right  and  the  American  right  are  identical  in  every 
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respect  Learned  counsel  said  further  that  the  reason  why  Great 
Britain  had  not  attempted  to  regulate  the  French  fishery  right  was 
the  extensive  and  exorbitant  claim  which  France  had  always  ad- 
vanced to  an  exclusive  right  of  fishing.  Does  the  invalid  claim  of 
France  to  an  exclusive  fishery  right,  always  resisted  by  Great  Britain, 
and  the  friction  arising  therefrom,  adequately  explain  the  failure  of 
Great  Britain  for  120  years  to  attempt  to  preserve  and  conserve  the 
fisheries  against  the  French  by  limiting  regulations  ?  Do  nations  per- 
mit invalid  or  untenable  pretensions  of  other  Governments  to  prevent 
them  taking,  within  their  territories,  measures  necessary  for  the  pres- 
ervation of  their  essential  interests?  According  to  the  British  Argu- 
ment it  would  appear  that  British  energies  became  paralysed  whenever 
another  nation,  with  sufficient  noise  and  vehemence  and  clamour,  sets 

up  an  untenable  claim  against  it.  Not  so  do  I  read  the  history 
513      of  that  nation.     It  might  pause  and  hesitate  at  the  moment, 

but  that  it  would  permit  itself  to  be  paralysed  for  120  yeare  in 
securing  and  preserving  against  spoliation  such  valuable  and  essen- 
tial rights,  seems  almost  beyond  belief.  Only  one  conclusion  is  pos- 
sible from  the  failure  of  Great  Britain  to  deal  in  a  restrictive  way 
with  the  French  fishing  right.  That  is  that  the  real  character  of 
the  right  was  recognised  by  her  and  that  she  was  conscious  that  she 
could  not  lawfully  interfere  with  the  exercise  of  such  a  right.  Let 
me  refer  the  Tribunal  to  a  pertinent  statement  in  this  connection 
found  in  the  United  States  Counter-Case  Appendix,  p.  234.  The 
Tribunal  will  see  what  this  paper  is  by  reference  to  the  document 
immediately  preceding,  which  will  be  found  at  the  bottom  of  p.  233 : — 

"  Messrs.  Archibald  and  Strachey  to  Sir  A,  Perrier. 

"  In  pursuance  of  the  instructions  given  to  us  by  the  Duke  of  New- 
castle, to  take  into  consideration  the  project  of  Treaty  which  you 
have  suggested  for  negociation  with  France,  in  reference  to  the  New- 
foundland fisheries,  and  communicate  with  you  on  the  subject,  we 
transmit  to  you,  herewith,  a  statement  of  such  amendments  of  the 
project  as  we  think,  after  the  discussions  which  we  have  had  with 
you,  to  be  advisable,  together  with  observations  in  explanation  of 
them." 

Then  the  paper  which  follows  contains  the  suggestions  of  Sir  A.' 
Perrier  and  the  commentaries  thereon  of  Messrs.  Archibald  and 
Strachey,  who  appear  to  have  been  responsible  officials  of  the  Colonial 
Office  or  the  Foreign  Office.  Sir  A.  Perrier  says  about  the  proposals 
made  by  M.  de  Bon : — 

"  1st.  The  right  of  inhabiting  St.  George's  Bay  already  belong  to 
H-M.  subjects,  for  although  they  are  debarred  by  the  terms  ot  the 
treaty  of  1783  from  forming  fishing  Establishments  on  the  coasts 
where  French  subjects  may  fish  during  the  season,  they  are  neverthe- 
less entitled  to  establish  themselves  for  all  other  purposes  on  all  parts 


860  NOBTH  ATLANTIC  COAST  FISHERIES  ABBITRATION. 

of  the  coast  of  Newfoundland ;  this  is  one  of  the  territorial  rights  be- 
longing to  the  Sovereignty  of  the  island,  none  of  which  rights  (ex- 
cept that  of  temporary  fishing)  has  ever  been  conceded  or  can  be  con- 
ceded by  Her  Majesty's  Government." 

The  inference  necessary  to  be  drawn  from  this  statement  is  that 
the  temporary  right  of  fishing  accorded  to  the  French  was  the  con- 
cession of  a  sovereign  territorial  right,  and  it  will  be  noted,  when 
attention  is  directed  to  the  column  on  the  opposite  side,  that  while 
this  statement  was  discussed  by  Messrs.  Archibald  and  Strachey, 
they  did  not  at  all  take  issue  with  the  statement  of  Sir  A.  Perrier,  or 
the  inference  to  be  drawn  from  it,  to  the  effect  that  the  temporary 
fishing  right  of  the  French  was  the  concession  of  a  sovereign  terri- 
torial right. 

I  now  call  the  attention  of  the  Tribunal  to  another  phase  of  this 
matter  as  bearing  on  the  contention  of  learned  counsel  that  the  only 
reason  why  Great  Britain  has  not  undertaken  to  regulate  this  French 
fishing  right  was  that  she  was  deterred  by  exorbitant  claims  set  up 
by  the  French  Government.  Now,  the  French  fishing  right,  whether 
it  was  a  concurrent  right  or  an  exclusive  right,  was  not  a  continuous 
right ;  that  is,  it  was  only  to  be  exercised  at  certain  defined  seasons  of 
the  year.  It  would  be  interrupted  at  the  conclusion  of  the  usual 
fishing  season  in  the  Fall  and  not  resumed  until  the  commencement 
of  the  fishing  season  in  the  spring  of  the  next  year.  Neither  the 
Treaty  of  Utrecht  nor  that  of  Paris  of  1763  expressed  this  intermit- 
tent character  of  the  French  fishery,  but  it  had  become  established  by 
the  usual  course  of  the  French  fishermen  both  before  and  after  the 
Treaty  of  Utrecht.  This  was  no  doubt  because  of  the  dangers  inci- 
dent to  the  navigation  of  the  ocean  between  France  and  Newfound- 
land during  the  fall,  winter,  and  early  spring  seasons,  and  also  be- 
cause of  the  inclement  winter  season  on  the  Newfoundland  coast  pre- 
venting any  profitable  enjoyment  of  a  boat  fishery  on  that  coast  by 
the  French  during  that  season.  That  is  what  was  meant  by  the  pro- 
rision  on  the  treaty  of  1783.  "  The  French  fishermen  shall  enjoy  the 
fishery  which  is  assigned  to  them  by  the  present  article,  as  they  had 
the  right  to  enjoy  that  which  was  assigned  to  them  by  the  Treaty  of 
JJtrecht." 

The  idea  was  more  definitely  brought  out,  however,  in  the  declara- 
tion of  the  King  of  Great  Britain  attached  to  the  treaty.  I  must 
recur  to  the  declaration.  It  is  found  in  the  United  States  Case  Ap- 
pendix, at  p.  55. 

"  His  Britannic  Majesty  will  take  the  most  positive  measures  for 
preventing  his  Subjects  from  interrupting,  in  anv  manner,  by  their 
competition,  the  Fishery  of  the  French,  during  the  temporary  exer- 
cise of  it  which  is  granted  to  them,  upon  the  coasts  of  the  Island  of 
Newfoundland." 
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That  did  not  mean  temporary  in  point  of  duration  of  time,  but 
temporary  in  the  periods  during  which  it  should  be  exercised 
514      for  an  indefinite  and  unlimited  time.    This  temporary  charac- 
ter of  the  French  fishery  was  also  explicitly  provided  for  by 
the  treaty  of  1857,  which  will  be  found  at  p.  62  of  this  same  volume. 
The  time  is  absolutely  fixed  in  this  treaty  of  1857,  by  article  8 : — 

"The  French  season  of  fishery  on  the  coast  of  Newfoundland, 
Labrador,  and  North  Belleisle,  shall  extend  from  the  fifth  of  April 
to  the  fifth  of  October." 

In  Perrier's  project  in  1853  the  same  provision  was  made,  as  will  be 
found  by  reference  to  the  United  States  Counter-Case  Appendix, 
p.  238.  The  recognition  of  the  temporary  exercise  is  also  found  in 
the  treaty  of  1904  between  Great  Britain  and  France,  printed  at  p.  84 
of  this  same  volume.  The  conclusion  of  article  2  of  that  treaty  is 
as  follows: — 

"  This  right  shall  be  exercised  during  the  usual  fishing  season  dos- 
ing for  all  persons  on  the  20th  October  of  each  year." 

Now,  in  view  of  the  fact  that  the  French  right  was  simply  a  tem- 
porary exercise  of  the  fishery  during  the  summer  season  of  each  year, 
it  will  be  seen  that  there  was  left  to  Great  Britain,  not  subject  to 
interference  by  the  French  fishermen  in  any  respect,  the  very  valuable 
fisheries  on  the  coast  during  all  the  remainder  of  the  year,  constituting 
at  least  seven  months  out  of  twelve  months  of  each  year.  The  value 
of  these  fisheries  during  the  period  of  the  year  when  the  French  did 
not  interfere  with  them  at  all  is  shown  by  the  correspondence  between 
the  Colonial  Government  and  the  Home  Government.  The  Colony 
of  Newfoundland  apprehended  that  some  construction  might  be 
given  to  the  treaty  of  1904,  which  would  prevent  British  fishermen, 
equally  with  those  of  the  French,  from  enjoying  the  fisheries  after 
the  close  of  the  usual  fishing  season,  mentioned  in  the  treaty  of  1904. 
They  brought  that  fear  to  the  attention  of  the  Imperial  Government 
in  a  despatch  which  will  be  found  in  the  United  States  Counter-Case 
Appendix,  at  p.  338.  Here  is  the  despatch  from  Governor  Boyle,  of 
Newfoundland,  to  Colonial  Secretary  Lyttelton,  sent  the  15th  April, 
1904:— 

"Ministers  request  me  to  state  that  if  the  right  of  the  people  of 
this  Colony  to  its  fisheries  throughout  the  year  is  not  preserveo,  they 
cannot  approve  the  arrangement.  If  British  fishermen  werer  pro- 
hibited from  the  Winter  Fishery  under  Convention  or  other  instru- 
ment, does  not  His  Majesty's  Government  realize  that  the  whole 
winter  fishery  would  be  in  the  hands  of  Americans  by  virtue  of  Treaty 
1818,  and  British  subjects  must  find  themselves  in  most  invidious  and 
ruinous  position.  Ministers  must  press  that  close  season  shall  only 
apply  to  concurrent  right  of  F'rench  fishermen," 
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To  this  despatch  the  Secretary  of  State  for  the  Colonies  replied, 
as  ivill  be  found  on  the  succeeding  page : — 

^^  The  effect  of  the  Convention  is  to  maintain  all  the  existing  rights 
of  British  fishermen  and  to  give  them  in  addition  equal  rights  of 
fishing  during  the  summer  which  they  have  not  enjoyed  hitherto. 
They  are  in  no  sense  prohibited  from  the  winter  fishery  whilst  their 
liberty  to  fish  after  the  20th  October  remains  undisturbed,  and 
that  the  Convention  can  be  construed  so  as  to  impair  that  liberty  is 
not  admitted  by  His  Majesty's  Government." 

This  despatch  was  brought  to  the  attention  of  the  Premier  of 
Newfoundland  in  a  letter  from  Governor  Boyle,  which  is  to  be 
found  just  above  the  one  which  I  have  last  read,  and  I  will  not 
stop  to  read  it.  It  will  thus  be  seen  that  there  was  a  very  valuable 
fishery,  including  the  Fall  and  Winter  herring  fishery,  left  open 
without  French  competition  to  the  British  fishermen  for  the  greater 
part  of  each  year,  during  all  the  existence  of  this  French  fishery 
right  from  1713  down  to  the  present  moment — a  fishery  of  such  value 
as  to  occasion  the  remonstrance  to  which  I  have  just  called  the  atten- 
tion of  the  Tribunal.  How  is  it  possible  on  these  facts  to  attach  any 
importance  to  the  supposed  claim  of  an  exclusive  fishery  on  the  part 
of  France  during  this  limited  period  of  each  year  that  she  was  per- 
mitted to  carry  on  the  fishery?  If  the  fishery  had  been  in  fact  ad- 
mitted by  Great  Britain  to  be  exclusive  during  this  limited  period  of 
its  usage  by  France,  how  can  it  be  maintained,  on  the  theory  of  the 
argument  of  learned  counsel,  that  it  limited  the  sovereignty  of  Great 
Britain  to  make  regulations  for  the  preservation  of  the  fishery? 
Great  Britain  would  still  have  retained,  even  on  the  theory  that  the 
French  right  was  exclusive  during  a  limited  period  of  each  fishing 
season,  the  greater  interest  in  the  fishery  for  the  benefit  of  her  own 
p^ple.  Could  she  not  then  have  urged  against  France,  just  as 
strongly  as  she  has  consistently  urged  against  the  United  States, 
even  if  she  had  admitted  the  exclusive  character  of  the  French 
fishery  rights,  that  the  fisheries  needed  regulation;  that  her  interest 
in  them  required  her  to  make  regulations;  that  she  was  the  only 
power  that  could  make  and  enforce  regulations;  and  that  the 
515  exclusive  right  to  the  French  citizens  for  a  limited  period 
during  each  year  constituted  no  limitation  of  her  sovereignty 
which  could  operate  to  impair  her  power  to  make  such  regulations  ? 

If  France's  right  had  been  continuous  throughout  the  year,  and  it 
had  been  admitted  on  the  part  of  Great  Britain  that  it  was  an  exclu- 
sive right,  then  there  might  be  some  foundation  for  the  argument  of 
learned  counsel  that  the  only  reason  why  regulations  were  not  at- 
tempted to  be  made  and  imposed  on  French  fishermen  was  the  exorbi- 
tant claim  that  France  was  pressing  with  such  vigour,  pertinacity 
and  determination.  But  when  it  is  seen  that  the  right  was  not  con- 
tinuous, but  limited  in  time,  lasting  only  a  short  period  during  each 
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year,  and  that  any  exclusive  right  of  the  French  fishermen  was  con- 
sistently denied,  both  before  and  after  the  treaty  of  1783,  the  argu- 
ment crumbles  into  nothingness,  and  the  fact  that  Great  Britain  has 
never  attempted  to  make  or  impose  regulations  on  French  fishermen 
is  left  to  have  its  full  influence  in  showing  the  consciousness  of  that 
nation  of  want  of  power  to  make  any  such  regulations. 

And  manifestly,  if  she  had  no  power  to  regulate  the  French  fishing 
right  she  had  no  power  to  regulate  the  American  fishing  right.  But, 
indeed,  reference  to  the  French  literature  is  not  necessary  to  show  the 
essential  character  of  the  American  fishing  right,  and  consciousness 
on  the  part  of  Great  Britain  that  she  could  not  limit  it.  That  was  ad- 
mitted by  Lord  Salisbury  in  his  declaration  to  Mr.  Evarts  in  1878, 
to  which  reference  has  been  so  often  made,  and  it  was  admitted  and 
recognised  by  the  British  negotiators  of  this  treaty  of  1818  at  the 
very  moment  the  treaty  was  being  negotiated.  Only  a  part  of  the 
letter  of  Mr.  Gallatin's  reporting  to  the  Secretary  of  State  the  mate- 
rial facts  connected  with  the  negotiation  of  that  treaty  has  been  read. 
I  beg  to  read  to  the  Tribunal  a  little  more,  and  then,  if  the  Tribunal 
pleases  to  say  so,  I  shall  be  willing  to  cease  further  argument  this 
afternoon.  This  letter  of  Mr.  Gallatin  to  Mr.  Adams,  which  is  a 
most  illuminating  letter,  is  dated  the  6th  November,  1818,  and  will  be 
found  at  p.  97  of  the  British  Case  Appendix.  I  believe  objection  was 
made  to  this  letter  on  the  ground  that  it  was  not  evidence.  I  do  not 
think  the  objection  well  taken.  The  letter  is  a  report  made  by  an  offi- 
cial of  the  Government  to  his  official  superior,  pursuant  to  duty  im- 
posed upon  him  by  law,  concerning  a  transaction  in  which  he  took 
part  as  the  agent  and  representative  of  the  Government.  It  is  com- 
petent evidence  for  that  reason  and  also  because  it  forms  a  part  of 
the  res  gestw  of  thft  transaction.  It  is  evidence  in  a  court  of  law, 
either  in  the  United  States  or  Great  Britain — and  I  assume  that  the 
same  rule  would  prevail  in  the  continental  courts — just  as  much  as 
the  protocols  which  preceded  the  making  of  the  treaty,  or  the 
treaty  itself.  Mr.  Gallatin  says  to  Mr.  Adams  on  the  subject  of  the 
fisheries : — 

"  On  the  subject  of  the  fisheries,  the  abstract  question  of  our  right 
had  been  so  ably  discussed  in  your  two  notes  to  the  British  Govern- 
ment that  we  had  nothing  to  add  to  that  branch  of  the  argument. 
We  could  only,  and  we  did  it  with  some  effect,  demonstrate  that, 
with  respect  at  least  to  territorial  rights,  Great  iBritain  herself  had 
not  heretofore  considered  them  as  abrogated  by  the  mere  fact  of  an 
intervening  war.  Thus,  Tobago,  ceded  by  her  to  France  by  the  treaty 
of  1783,  taken  during  the  ensuing  war,  and  restored  by  the  treaty  of 
Amiens,  had  again  been  retaken  by  Great  Britain  during  the  last  war. 
She  was  in  actual  possession  when  the  treaty  of  1814  took  place,  and 
if  the  treaties  of  1783  and  of  Amiens  were  abrogated  by  the  last 
war,  the  cession  of  that  island  by  France  had  become  null,  and  a  retro- 
cession was  useless.   Yet  Great  Britain  did  not  reason  in  that  manner, 
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and  did  not  consider  her  right  good  without  a  formal  cession  from 
France,  which  she  accordingly  obtained  by  the  last  treaty  of  Paris. 
Thus,  neither  the  treaty  of  1763  generally,  nor  the  cession  of  Canada 
to  Great  Britain  particularly,  having  been  renewed  by  the  treaty  of 
Amiens,  if  the  treaty  of  1763  was  abrogated  by  subsequent  wars  she 
now  held  Canada  by  right  of  possession  only,  and  the  original  right 
of  France  had  revived.  We  applied  those  principles  to  fisheries 
which,  independent  of  the  special  circumstances  of  our  treaty  of  peace 
of  1783,  were  always  consid!ered  as  partaking  in  their  nature  of  terri- 
torial rights." 

He  says  that  they  applied  those  principles  to  the  fisheries,  meaning 
that  they  had  discussed  them  with  the  British  negotiators. 

"  It  is,  however,  true,  although  it  was  not  quoted  against  us,  that  it 
had  been  deemed  necessary  to  renew  in  every  subsequent  treaty  the 
right  of  fishing  on  part  of  the  coast  of  Newfoundland  originally 
reserved  to  the  French." 

Here  now  comes  the  result  of  the  discussion  about  the  fishery  rights 
partaking  in  their  nature  of  territorial  rights: — 

"Although  our  arguments  were  not  answered,  it  appeared  to  me 
that  two  considerations  operated  strongly  against  the  admission  of 
our  right.  That  right  of  taking  and  drying  fish  in  harbours  within 
tlie  exclusive  jurisdiction  of  Great  Britain,  particularly  on  coasts 
now  inhabited,  was  extremely  obnoxious  to  her,  and  was  considered 
as  what  the  French  civilians  call  a  servitude.    And  personal  pride 

seems  also  to  have  been  deeply  committed,  not  perhaps  the  less 
516      because  the  argument  had  not  been  very  ably  conducted  on  their 

part.  I  am  satisfied  that  we  could  have  obtained  additional 
fishing-ground  in  exchange  for  the  words  *  for  ever.' " 

If  the  word  "  forever  "  had  been  omitted  this  treaty  would  have 
been  a  treaty  limited  in  duration,  or  subject  to  be  put  an  end  to ;  then, 
its  real  character  would  have  been  destroyed  and  it  would  not  have 
been  a  servitude.  For  that  reason  the  representatives  of  Great  Brit- 
ain fought  strenuously  against  the  word  "  forever,"  and  Mr.  Gallatin 
tells  Mr.  Adams  that  he  could  have  obtained  additional  fishing- 
ground  in  exchange  for  the  word  "  forever." 

"  I  am  perfectly  sensible  of  the  motives  which  induced  government 
to  wish  tnat  the  portion  of  fisheries  preserved  should  be  secured 
against  the  contingency  of  a  future  war.  But  it  seems  to  me  that  no 
treaty  stipulation  can  eflfectually  provide  for  this." 

He  means  here  could  effectually  provide  for  it  as  a  fact,  not  could 
effectually  provide  for  it  agreeably  to  the  principles  of  international 
law,  because  he  immediately  says : — 

"  The  fate  of  the  fisheries  in  that  case  will  depend  on  the  result  of 
the  war.  If  they  beat  us  (which  God  forbid)  they  will  certainly  try 
to  deprive  us  of  our  fisheries  on  their  own  coasts.  If  we  beat  them, 
we  will  preserve  them  and  probably  acquire  the  country  itself." 

We  see,  then,  that  this  fishery  right  was  denominated  as  a  real 
right,  and  as  constituting  a  servitude,  at  the  very  moment  of  its  incep- 
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tion,  with  a  full  consciousness  of  its  effect  in  international  law  both 
on  the  part  of  the  negotiators  of  the  United  States  and  of  those  of  the 
King  of  Great  Britain.  It  has  been  treated  as  having  that  character 
by  the  Government  of  Great  Britain  ever  since,  up  to,  I  believe,  the 
declaration  of  Lord  Granville  in  1880 ;  and  when  the  treatment  of  the 
French  right  is  examined  and  it  is  seen  how  full,  perfect,  and  com- 
plete was  the  exercise  of  that  right  by  the  French  without  the  slight- 
est attempt  to  limit  or  restrain  it  in  any  manner  by  Great  Britain, 
and  when  it  is  seen  that  the  two  rights  are  in  every  sense  practically 
identical,  it  seems  to  me  that  Great  Britain,  upon  her  own  treatment 
of  the  matter,  is  precluded  on  every  principle  from  claiming  that  she 
has  a  right  to  make  regulations — ^not  to  preserve  order,  not  to  police 
the  fisheries — ^but  regulations  limiting  and  restraining  the  exercise 
of  the  fishery  in  the  very  time  and  manner  of  its  enjoyment. 

The  PREsmENx:  The  hearing  will  be  adjourned  until  to-morrow 
morning  at  10  o'clock. 

[The  Tribunal,  at  4.40  o'clock  p.  m.,  adjourned  until  Friday,  the 
1st  July,  1910,  at  10  o'clock  a.  m.] 


SEVENTEENTH  DAY :  FRIDAY,  JULY  1,  1910. 

The  Tribunal  met  at  10  a.  m. 

Mr.  Turner  (resuming) :  No  further  occasion  arose  to  cause  the 
two  Governments  to  discuss  the  matter  of  regulations  until  the  pas- 
sage by  the  Legislature  of  Newfoundland  of  the  Foreign  Fishing 
Vessels  Act  of  1905,  and  then  the  correspondence  between  Mr.  Boot 
and  Sir  Edward  Grey  ensued,  a  considerable  part  of  which  has 
already  been  read  to  the  Tribunal.  I  shall  not  myself  enlarge  on  that 
reading,  because  Mr.  Boot  is  here  in  person  to  re-enforce,  if  that  were 
possible,  the  very  strong  and  forceful  presentation  of  the  case  of  the 
United  States  made  in  the  letters  written  by  him  during  that 
correspondence. 

Now,  may  it  please  the  Tribunal,  this  concludes  the  presentation 
of  Question  1  on  my  part,  and,  putting  by  metaphysical  disquisitions 
and  theoretical  conceptions,  and  stating  the  matter  in  plain,  simple 
English,  I  respectfully  submit  that  the  United  States  has  established, 
by  a  line  of  authority  almost  unbroken  for  a  century,  including  all 
of  the  great  minds  in  the  international  world,  and  by  the  practice  of 
nations  absolutely  unbroken  for  three  centuries,  that  the  treaty  of 
1818  constituted  and  established  a  relation,  a  status,  between  these  two 
nations,  which  entitles  the  United  States  to  as  large  a  voice  in  the 
making  of  regulations  limiting  this  fishery,  as  was  retained  by  the 
Government  of  Great  Britain,  and  which  entitles  it  to  as  large 
517      a  voice,  if  it  chooses  to  insist  upon  it,  in  the  enforcing  of  those 
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regulations,  as  was  retained  by  Great  Britain.  And  this  line  of 
authorities,  and  this  practice  of  nations,  I  further  submit,  is  so 
strong  and  overwhelming  in  its  influence,  that  whatever  might  be 

the  convictions  of  judges  on  theoretical  points,  it  would  absolutely 
bind  any  municipal  court  charged  with  determining  this  case,  and 
with  stronger  reason  it  ou^t  to  have  and  must  have  the  same  con- 
trolling effect  on  an  international  Tribimal  charged  with  ascertaining 
and  settling  the  rights  of  the  two  nations  agreeably  to  the  principles 
of  international  law. 

It  will  have  been  seen  from  the  review  of  the  history  of  the  con- 
troversy by  both  sides  in  this  case,  that  the  right  neither  of  Great 
Britain  nor  of  her  colonies  to  limit  or  restrain  the  fishermen  of  the 
United  States  in  the  time  or  manner  of  fishing  on  the  1818  treaty 
coasts,  was  ever  agitated  between  the  two  countries  or  discussed  by 
them,  prior  to  the  discussion  between  Mr.  Boot  and  Sir  Edward  Grey 
in  1906-7. 

The  subjection  of  fishermen  of  the  United  States  to  regulations  of 
the  fisheries  on  the  other  coasts,  under  the  treaty  of  1854,  was,  how- 
ever, discussed  between  Mr.  Marcy  and  Mr.  Crampton  in  the  years 
1855  and  1856,  with  the  result  that  Mr.  Marcy  and  Mr.  Crampton 
both  recognised  the  overruling  force  of  the  treaty,  and  Mr.  Marcy, 
in  advising  the  American  fishermen  to  observe  the  regulations  sub- 
mitted to  him,  did  so  because  he  regarded  them  as  reasonable  and 
therefore  proper  to  be  observed. 

The  question  was  up  again  in  1873  between  Mr.  Fish  and  Sir  Ed- 
ward Thornton  in  connection  with  the  legislative  acceptance  of  the 
treaty  of  1871  by  Newfoundland,  and  ended  with  Great  Britain  and 
Newfoundland  submitting  to  the  requirements  of  Mr.  Fish,  and 
furnishing  him  with  a  legislative  act  of  Newfoundland  accepting  the 
treaty  of  1871,  absolutely,  and  without  any  proviso  saving  the  local 
laws  and  regulations  limiting  the  time  and  manner  of  fishing. 

It  arose  again  in  1878,  under  the  treaty  of  1871,  as  the  result  of 
the  mob  violence  practiced  on  the  American  fishermen  at  Fortune 
Bay  by  the  local  population  of  that  bay,  with  three  important 
results : — 

First.  Lord  Salisbury  conceded : 

(a.)  That  the  sovereignty  of  Great  Britain  was  limited  by  the 
treaty  of  1871 ;  and, 

(6.)  That  the  only  subjection  of  American  fishermen  to  local  laws 
or  regulations  under  that  treaty,  was  to  such  laws  and  r^ulations  as 
were  in  existence  at  the  time  the  treaty  was  entered  into. 

Second.  Lord  Granville  subsequently  made  compensation  to  the 
«  American  fiishermen  wronged  and  despoiled  at  Fortune  Bay,  finally 
abandoning  any  claim  that  the  fishermen  at  the  time  they  were  inter- 
fered with  were  fishing  contrary  to  local  laws  and  regulations. 
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Third.  Lord  Granville,  as  the  result  of  that  ccMitroversy,  admitted 
in  effect  the  American  contention  in  this  case,  by  proposing  joint 
regulation  of  the  fisheries  by  the  two  countries,  only  stipulating  for 
the  colony  of  Newfoundland  the  right  to  give  the  regulations,  when 
agreed  on,  its  legislative  sanction. 

It  never  arose  again,  with  reference  to  any  of  the  coasts,  until 
the  discussion  between  Mr.  Koot  and  Sir  Edward  Grey  in  1906-7. 

The  United  States  submits  then  that  the  question  was  never  raised 
in  its  present  form,  and  as  applied  to  the  present  treaty  coasts,  under 
the  treaty  of  1818,  before  the  year  1906. 

If  the  discussion  between  Mr.  Marcy  and  Mr.  Crampton  may  be 
considered  as  raising  the  question  in  the  sense  that  that  discussion 
informed  the  United  States  of  the  view  of  Great  Britain  on  the 
subject  of  regulations  under  a  treaty  similar  to  that  of  1818,  it  should 
be  remembered  that  that  discussion  did  not  take  place  until  thirty- 
seven  years  after  the  treaty  of  1818  was  entered  into,  and  that  the 
views  of  Great  Britain  at  that  time,  disclosed  to  the  United  States, 
were  confined  to  existing  regulations,  and  that  the  disclosure  of  even 
that  view,  was  equivocal  in  the  sense  of  its  being  an  assertion  that  the 
regulations  were  considered  paramoimt  to  the  treaty  right  by  virtue 
of  any  reserved  sovereignty  in  Great  Britain  to  make  them. 

Any  such  assertion,  moreover,  if  it  can  be  considered  as  then  made, 
was  receded  from  by  the  legislative  action  of  Newfoundland  in  1873, 
and  by  the  express  declaration  of  Lord  Salisbury  in  1878,  who  con- 
sidered the  regulations  overruling  only  because  impliedly  assented 
to  in  the  treaty  by  the  use  of  the  words  "  in  common." 

One  thing  is  certain,  that  the  United  States  has  never  done  any- 
thing in  the  course  of  the  entire  controversy,  which,  upon  any 
518  principle,  can  be  held  to  preclude  it  from  making  and  insisting 
on  the  contentions  it  is  now  presenting.  I  am  very  much  in 
error  in  my  view  of  the  effect  of  the  transactions  I  have  been  dis- 
cussing, if  the  same  thing  can  be  correctly  said  of  the  conduct  of 
Great  Britain  at  several  stages  of  the  controversy. 

I  now  proceed  to  a  consideration  of  the  second  question. 

The  important  matter  in  connection  with  that  question  is  to  ascer- 
tain what  the  question  really  means;  because,  if  the  question  means 
what  the  United  States  understands  it  to  mean,  learned  counsel  has 
practically  conceded,  not  in  express  words,  I  admit,  but  by  the  course 
of  his  argument,  that  the  question  must  be  answered  in  favour  of 
the  United  States : — 

"  Have  the  inhabitants  of  the  United  States,  while  exercising  the 
liberties  referred  to  in  the  said  Article,  a  right  to  employ,  as  members 
of  the  fishing  crews  of  their  vessels,  persons  not  inhabitants  of  the 
United  States?" 
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rights  of  fishing- vessels  in  his  first  letter,  but  in  the  qualified  sense 
explained  by  him  in  his  second  letter,  and  in  order  that  the  Tribunal 
may  see  the  exact  nature  of  his  contention,  I  will  read  parts  of  the 
correspondence. 

Mr.  Root  spoke  about  the  rights  of  vessels  in  this  wise  in  his  first 
letter,  commencing  at  p.  967  of  the  United  States  Case  Appendix : — 

"  1.  Any  American  vessel  is  entitled  to  go  into  the  waters  of  the 
Treaty  Coast  and  take  fish  of  any  kind.  She  derives  this  right  from 
the  Treaty  (or  from  the  conditions  existing  prior  to  the  Treaty  and 
recognized  by  it)  and  not  from  any  permission  or  authority  proceed- 
ing irotn  the  Government  of  Newfoundland. 

"  2.  An  American  vessel  seeking  to  exercise  the  Treaty  right  is  not 
bound  to  obtain  a  licence  from  the  Government  of  Newfoundland, 
and,  if  she  does  not  purpose  to  trade  as  well  as  fish,  she  is  not  bound 
to  enter  at  any  Newfoundland  custom-house. 

"  3.  The  only  concern  of  the  Government  of  Newfoundland  with 
such  a  vessel  is  to  call  for  proper  evidence  that  she  is  an  American 
vessel,  and,  therefore,  entitled  to  exercise  the  Treaty  right,  and  to 
have  her  refrain  from  violating  any  laws  of  Newfoundland  not  incon- 
siste'ht  with  the  Treaty. 

^^  4.  The  proper  evidence  that  a  vessel  is  an  American  vessel  and 
entitled  to  exercise  the  Treaty  right  is  the  production  of  the  ship's 
papers  of  the  kind  generally  recognized  in  the  maritime  world  as 
evidence  of  a  vessel's  national  character. 

"  5.  When  a  vessel  has  produced  papers  showing  that  she  is  an 
American  vessel,  the  officials  of  Newfoundland  have  no  concern  with 
the  character  or  extent  of  the  privileges  accorded  to  such  a  vessel  by 
the  Government  of  the  United  States.  No  question  as  between  a 
registry  and  license  is  a  proper  subject  for  their  consideration.  They 
are  not  charged  with  enforcing  any  laws  or  regulations  of  the  United 
States.  As  to  them,  if  the  vessel  is  American  she  has  the  Treaty 
right,  and  they  are  not  at  liberty  to  deny  it 

"  6.  If  any  such  matter  were  a  proper  subject  for  the  consideration 
of  the  officials  of  Newfoundland,  the  statement  of  this  Department 
that  vessels  bearing  an  American  registry  are  entitled  to  exercise  the 
Treaty  right  should  be  taken  by  such  officials  as  conclusive." 

Sir  Edward  Grey,  in  his  reply,  took  exception  to  the  use  of  the 
language  of  Mr.  Root  implying  that  vessels  had  rights,  and  Mr.  Root 
explained  in  his  next  letter  that  he  had  spoken  of  vessels  in  that  way 
as  a  convenient  and  customary  form  of  describing  the  owners  or 
masters  rights  or  duties  in  connection  with  the  vessel.  This  letter 
of  Mr.  Root  is  found  in  United  States  Case  Appendix,  at  p.  979.  I 
read  commencing  at  the  second  paragraph : — 

"  It  is  a  cause  of  gratification  to  the  Government  of  the  United 
States  that  the  prohibitions  interposed  by  the  local  officials  of  New- 
foundland were  promptly  withdrawn  upon  the  communication  of 
the  facts  to  His  Majesty  s  Government,  and  that  the  Memorandum 
now  under  consideration  emphatically  condemns  the  view  upon  which 
the  action  of  the  local  officers  was  based,  even  to  the  extent  of  refus- 
ing assent  to  the  ordinary  forms  of  expression  which  ascribe  to  ships 
the  rights  and  liabilities  of  owners  and  masters  in  respect  of  them. 
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^^It  is  true  that  the  Memorandum  itself  uses  the  same  form  of 
expression  when  asserting  that  American  ships  have  committed 
breaches  of  the  colonial  Customs  Law,  and  ascrioin^  to  them  duties, 
obligations,  omissions,  and  purposes  which  the  Memorandum  de- 
scribes.    Yet  we  ma^  agree  that  ships,  strictly  speaking,  can  have  no 

rights  or  duties,  and  that  whenever  the  Memorandum,  or 
520      the  letter  upon  which  it  comments,  speaks  of  a  ship's  rights 

and  duties,  it  but  uses  a  convenient  and  customary  form  of 
describing  the  owner's  or  master's  right  and  duties  in  respect  of  the 
ship.  As  this  is  conceded  to  be  essentially  '  a  ship  fishing,'  and  as 
neither  in  1818  nor  since  could  there  be  an  American  ship  not  owned 
and  officered  by  Americans,  it  is  probably  quite  unimportant  which 
form  of  expression  is  used." 

And  thereafter  the  expression  was  used  in  the  sense  which  Mr.  Root 
and  Sir  Edward  Grey  had  both  employed  it,  the  latter,  however, 
inadvertently,  and  in  the  memorandum  in  which  he  took  exception 
to  the  term.  This  disposes  of  the  first  of  the  statements  of  learned 
counsel. 

With  reference  to  the  second,  namely  that  the  correspondence 
between  Mr.  Root  and  Sir  Edward  Grey  was  over  the  matter  of 
employing  Newfoundland  fishermen,  it  will  be  foimd  that  that  subject 
was  adverted  to  once,  and  once  only,  in  the  entire  correspondence,  and 
that  the  correspondence  was  in  truth  about  the  right  to  employ  non- 
inhabitants  generally. 

Mr.  Root's  first  letter,  19th  October,  1905,  the  part  to  which  I  refer 
being  found  at  pp.  966  and  967,  states  the  contention  on  the  part  of 
the  United  States.  I  refer  to  the  United  States  Case  Appendix.  I 
beg  pardon,  the  reference  just  given  is  to  the  passage  last  read  from 
Mr.  Root's  letter.  The  matter  was  first  brought  up  by  Sir  Edward 
Grey  in  his  letter  of  the  7th  February,  1906,  to  be  found  in  the 
United  States  Case  Appendix,  at  p.  972. 

Commencing  about  two-thirds  of  the  way  down  p.  972 : — 

"They  " 

the  British  Government — 

"  regret,  however,  that  they  are  unable  to  record  their  assent  to  these 
propositions  without  some  important  qualifications. 

"Proposition  1  states: — 

"'Any  American  vessel  is  entitled  to  go  into  the  waters  of  the 
Treaty  Coast  and  take  fish  of  any  kind.  She  derives  this  right  from 
the  Treaty  (or  from  the  conditions  existing  prior  to  the  Treaty  and 
reco^izea  by  it)  and  not  from  any  permission  or  authority  proceed- 
ing from  the  government  of  Newfoundland.' 

"  The  privilege  of  fishing  conceded  by  Article  1  of  the  Convention 
of  1818  is  conceded,  not  to  American  vessels,  but  to  inhabitants  of  the 
United  States,  and  to  American  fishermen. 

"  His  Majesty's  Government  are  unable  to  agree  to  this  or  any  of 
the  subsequent  propositions  if  they  are  meant  to  assert  any  ri^ht  of 
American  vessels  to  prosecute  the  fishery  under  the  Convention  of 
1818  except  when  the  fishery  is  carried  on  by  inhabitants  of  the 
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United  States.  The  Convention  confers  no  rights  on  American  ves- 
sels as  such.  It  enures  for  the  benefit  only  of  inhabitants  of  the 
United  States." 

Here  the  question  was  first  raised,  and  Mr.  Root  responds  to  that 
in  his  letter  of  the  30th  June,  1906,  to  be  found  in  the  United  States 
Case  Appendix,  pp.  979  and  980 : — 

'^  Nor  do  I  find  any  substantial  dissent  from  the  fourth,  fifth,  and 
sixth  propositions,  which  relate  to  the  method  of  establishing  the 
nationality  of  the  vessel  entering  the  Treaty  waters  for  the  purpose 
of  fishing,  unless  it  be  intended,  by  the  comments  on  those  proposi- 
tions, to  assert  that  the  British  Government  is  entitled  to  claim  that, 
when  an  American  goes  with  his  vessel  upon  the  Treaty  Coast  for 
the  purpose  of  fishing,  or  with  his  vessel  enters  the  bays  or  harbors  of 
the  coast  for  the  purpose  of  shelter  and  of  repairing  damages  therein, 
or  of  purchasing  wood,  or  of  obtaining  water,  he  is  bound  to  fur- 
nish evidence  that  all  the  members  of  his  crew  are  inhabitants  of  the 
United  States.  We  cannot  for  a  moment  admit  the  existence  of  any 
such  limitation  upon  our  Treaty  rights.  The  liberty  assured  to  us 
by  the  Treaty  plainly  includes  the  right  to  use  all  the  means  cus- 
tomary or  appropriate  for  fishing  upon  the  sea,  not  only  ships  and 
nets  and  boats,  but  crews  to  hanale  the  ships  and  ihe  nets  and  the 
boats.  No  right  to  control  or  limit  the  means  which  Americans  shall 
use  in  fishing  can  be  admitted  unless  it  is  provided  in  the  terms  of 
the  Treaty,  and  no  right  to  question  the  nationality  of  the  crews  em- 
ployed is  contained  in  the  terms  of  the  Treaty.  In  1818,  and  ever 
since,  it  has  been  customary  for  the  owners  and  masters  of  fishing- 
vessels  to  Employ  crews  oi  various  nationalities.  During  all  that 
period  I  am  not  able  to  discover  that  any  suggestion  has  ever  been 
made  of  a  right  to  scrutinize  the  nationality  ox  the  crews  employed 
in  the  vessels  through  which  the  Treaty  right  has  been  exercised. 

"The  language  of  the  Treaty  of  1818  was  taken  from  the  Illrd 
Article  of  the  Treaty  of  1783.  The  Treaty  made  at  the  same  time 
between  Great  Britain  and  France^  the  previous  Treaty  of  the  10th 
February,  1763,  between  Great  Britain  and  France,  and  the  Treaty 
of  Utrecht  of  the  11th  April,  1713,  in  like  manner  contained  a  general 
grant  to  '  the  subjects  of  France '  to  take  fish  on  the  Treaty  Coast. 
During  all  that  period  no  suggestion,  so  far  as  I  can  learn,  was  ever 
made  that  Great  Britain  haa  a  right  to  inquire  into  the  nationality 
of  the  members  of  the  crew  employed  upon  a  French  vessel." 

521  To  this  Sir  Edward  Grey  replied  in  his  letter  to  be  found 

on  p.  1005  of  the  United  States  Case  Appendix,  and  in  that  he 
makes  the  statement,  not  that  the  United  States  was  claiming  the 
right  to  employ  Newfoundlanders,  but  that  he  assumed  that  it  was 
not  making  any  such  claim : — 

"  Mr.  Root's  language,  however,  appears  to  imply  that  the  condi- 
tion which  His  Majesty's  Government  seek  to  impose  on  the  right  of 
filling  is  a  condition  upon  the  entry  of  an  American  vessel  into  the 
Treaty  waters  for  the  purpose  of  fishing.  This  is  not  the  case.  His 
Majesty's  Government  So  not  contend  that  every  person  on  board  an 
American  vessel  fishing  in  the  Treaty  waters  must  be  an  inhabitant 
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of  the  United  States^  but  merely  that  no  such  person  is  entitled  to 
take  fish  unless  he  is  an  inhabitant  of  the  United  States.  This 
appears  to  meet  Mr.  Root's  argument  that  the  contention  of  His  Maj- 
esty's Government  involves  as  a  corollary  that  no  American  vessel 
would  be  entitled  to  enter  the  waters  of  British  North  America  (in 
which  inhabitants  of  the  United  States  are  debarred  from  fishing  oy 
the  Convention  of  1818)  for  any  of  the  four  specified  purposes,  unless 
all  the  members  of  the  crew  are  inhabitants  of  the  United  States." 

Now  comes  the  first,  last,  and  only  suggestion  in  the  correspondence 
concerning  the  employment  of  Newfoundlanders: — 

"  Whatever  may  be  the  correct  interpretation  of  the  Treaty  as  to 
the  employment  of  foreigners  generally  on  board  American  vessels, 
his  Majesty's  Government  do  not  suppose  that  the  United  States 
Government  lay  claim  to  withdraw  Newfoundlanders  from  the  juris- 
diction of  their  own  Government  so  as  to  entitle  them  to  fish  in  the 
employment  of  Americans  in  violation  of  Newfoundland  laws.  The 
United  States  Government  do  not,  His  Majestv's  Government  under- 
stand, put  their  claim  higher  than  that  or  a  ^common '  fishery,  and 
such  an  arrangement  cannot  override  the  power  of  the  Colonial  Legis- 
lature to  enact  laws  binding  on  the  inhabitants  of  the  Colony." 

This  closed  the  correspondence.  Mr.  Root  had  no  occasion  to 
make  reply  before  the  entering  into  of  the  modus  vivendi  and  signing 
the  agreement  or  compromis  in  this  Case.  So  that  it  cannot  be 
contended  that  the  United  States  took  any  position  in  this  corre- 
spondence or  otherwise,  that  it  had  the  right  to  employ  inhabitants 
of  the  Colony  of  Newfoundland  on  its  fishing-vessels  contrary  to 
the  laws  of  Newfoundland  or  that  Great  Britain  understood  it  to 
take  any  such  position.  On  the  other  hand,  the  right  to  employ  non- 
inhabitants  generally,  the  Tribunal  will  have  seen,  was  the  point  of 
difference  throughout  the  entire  correspondence.  The  only  docu- 
ments in  the  Case  that  gave  the  least  ground  for  the  assertion  of 
learned  counsel  were  the  letters  of  Mr.  Reid  concerning  the  modus 
vivendi.  In  his  letter  of  1906  he  spoke  of  his  understanding  about 
the  effect  of  the  modus  vivendi  on  purse  seining  and  on  the  employ- 
ment of  Newfoundlanders  outside  the  3-mile  limit.  In  his  letter 
with  reference  to  the  second  modus  vivendi — ^that  of  1907 — ^he  de- 
clared that  the  fishery  right  of  the  United  States  would  be  destroyed 
if  the  American  fishermen  were  prevented  from  using  purse  seines 
and  were,  at  the  same  time,  prevented  from  employing  local  fisher- 
men outside  the  3-mile  limit.  In  neither  of  the  letters  was  there  an 
assertion  of  right  on  the  part  of  the  United  States  to  employ  New- 
foundland fishermen  contrary  to  the  local  law.  The  statement  was 
that  American  fishermen,  if  they  were  to  be  deprived  of  their  clear 
right  to  use  purse  seines,  must  have  the  assistance  of  the  local  fish- 
ermen in  carrying  on  their  fisheries,  must  have  the  use  of  the  appli- 
ances employed  in  carrying  on  the  inshore  fishery,  which  appliances 
were  confined  by  law  to  the  local  fishermen. 
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The  President:  I  am  not  quite  sure  what  construction  should  be 
given  to  a  passage  in  the  Memorandum  that  is  enclosed  in  the  letter 
of  Sir  Edward  Grey  to  Mr.  Whitelaw  Reid  at  p.  972  of  the  Appendix 
to  the  Case  of  the  United  States.  I  believe  that  you  have  already 
read  some  passages  of  that  Memorandum.  In  the  Memorandum 
there  is  another  passage  to  which  I  should  like  to  direct  your  atten- 
tion and  of  which  I  should  like  to  ask  you  for  an  explanation  for  the 
information  of  the  Tribunal.    It  is  the  fourth  paragraph : — 

"His  Majesty's  Government,  however,  agree  with  the  United 
States  Government  in  thinking  that  inasmuch  as  the  privileges  which 
citizens  of  the  United  States  have  for  many  years  enjoyed  of  pur- 
chasing bait  and  supplies  and  engaging  men  m  Newfoundland  waters 
have  recently  been  withdrawn  and  American  fishermen  have  conse- 
quetly,  in  Mr.  Root's  words,  been  thrown  back  upon  their  rights 
under  the  Convention  of  1818,  it  is  desirable  that  a  clear  understand- 
ing should  be  reached  regarding  those  rights  and  the  essential  con- 
ditions of  their  exercise,  and  they  have  accordingly  given  the  most 
careful  consideration  to  the  six  propositions " 

&c.    Does  it,  or  does  it  not  bear  on  the  question  ? 
522  Mr.  Turnee:  I  confess  that  the  President  has  scanned  this 

correspondence  more  attentively  than  I  have  done,  and  that 
the  passage  in  question  has  some  reference  to  the  subject  of  engaging 
Newfoundland  fishermen,  but  the  reference  shows  very  clearly  that 
there  was  no  assertion  on  the  part  of  the  United  States  of  the  right 
to  employ  the  Newfoundland  fishermen ;  Sir  Edward  Grey  speaks  of 
Mr.  Root's  words  to  the  ejffect  that  the  American  fishermen  had  been 
thrown  back  on  their  rights  under  the  convention  of  1818  by  reason 
of  the  legislation  which  withdrew  the  liberty  to  employ  Newfound- 
land fishermen,  and  that  implied  that  employment  of  Newfound- 
land fishermen  was  a  liberty  conferred  by  the  Legislature  of  New- 
foundland and  not  by  treaty,  and  that  upon  its  withdrawal  the 
American  fishermen  were  remitted  to  their  rights  uader  the  treaty  of 
1818.  That  is  very  far  from  showing  a  contention  on  the  part  of 
the  United  States  of  a  right  to  employ  Newfoundland  fishermen.  I 
am  directing  the  attention  of  the  Tribunal  to  this  matter  for  the  pur- 
pose of  enabling  it,  in  the  light  of  the  correspondence,  to  see  what 
the  two  Governments  had  in  mind  by  the  submission  in  Question  2. 
Learned  counsel  for  Great  Britain  contended  that  that  submission 
involved  the  question  of  the  employment  of  Newfoundlanders,  be- 
cause he  said,  that  was  the  only  subject  matter  having  reference  to 
Question  2  that  had  engaged  the  attention  of  the  two  Governments 
preceding  the  submission.  I  contend  that  the  submission  does  not 
involve  that  question  because  that  subject  did  not  engage  the  attention 
of  the  two  Governments  prior  to  the  submission  in  this  Case;  that 
the  only  view  in  which  the  United  States  considered  the  employment 
of  non-inhabitants  during  the  correspondence,  and  the  only  view  in 


AEOUMEKT  OF  6E0BGE  TURNEE.  875 

which  Great  Britain  considered  the  matter,  outside  the  suggestion  in 
Sir  Edward  Grey's  closing  letter  that  he  did  not  suppose  the  United 
States  claimed  the  right  to  employ  Newfoundland  fishermen  contrary 
to  the  local  law,  was  that  suggested  by  the  assertion  of  the  United 
States  of  the  right  to  employ  inhabitants  of  the  world  generally  in 
the  exercise  of  its  fishery. 

Judge  Gray  :  Mr.  Turner,  if,  supposedly,  the  Tribunal  should  find 
that  they  were  compelled  to  answer  categorically  the  question  as  you 
put  it,  whether  or  not  United  States  vessels,  or  the  owners  of  those 
vessels,  had  the  right  to  employ  other  than  inhabitants  of  the  United 
States,  in  the  negative,  what  would  be  the  result? 

Me.  Turner  :  I  will  have  to  look  at  the  form  of  the  question. 

Judge  Gray  :  The  form  is  as  I  have  put  it 

Mr.  Turner:  If  it  should  be  answered  in  the  negative — ^I  believe 
the  question  is  stated  affirmatively. 

Judge  Gray:  Suppose  then  they  should  answer  it  affirmatively 
and  nothing  more,  categorically  ? 

Mr.  Turner  :  If  they  should  answer  the  question  affirmatively,  by 
the  simple  affirmation  yes,  the  effect  of  it  would  be  a  decision  by  this 
Tribunal  that  the  United  States  has  the  right  to  employ  non-inhab- 
itants generally  as  members  of  the  fishing  crews  of  its  vessels.  It 
would  not  at  all  affect  the  question  of  the  employment  of  Newfound- 
landers contrary  to  the  Newfoundland  law. 

Judge  Gray:  Why? 

Mr.  Turner:  Because  that  is  a  question  not  submitted  to  the 
Tribunal. 

Judge  Gray:  Taking  it  in  its  universality  the  answer  logically 
would  include  all  foreigners,  and  Newfoundlanders,  for  the  purposes 
of  the  question,  are  foreigners — to  put  it  in  the  form  of  a  syllogism. 

Mr.  Turner:  I  would  say,  on  the  principles  of  the  doctrine  res 
adjvdicata^  and  those  principles  I  imagine,  would  be  properly  ap- 
plicable to  the  decision  of  this  Tribunal,  that  the  estoppel  would  go 
to  what  the  Tribunal  actually  considered  and  decided,  and  what  was 
submitted  to  it  to  consider  and  decide,  and  nothing  more ;  and  what 
is  submitted  to  this  Tribunal  to  consider  and  decide  is  the  matter  of 
the  right  of  the  United  States  to  employ  non-inhabitants  generally 
in  the  fishing  crews  of  its  vessels.  But  the  further  question  intro- 
duces an  entirely  different  element  and  one  not  in  the  submission, 
namely,  whether  the  Colony  of  Newfoundland  may  forbid  its  in- 
habitants to  engage  as  members  of  the  crews  of  American  fishing- 
vessels.  Since  that  is  an  element  not  in  the  question,  manifestly  a 
finding  by  this  Tribunal  for  the  United  States  on  Question  2  would 

not  foreclose  Great  Britain  concerning  it. 
523  JtTDOE  Gray  :  Is  it  possible  for  this  Tribunal  to  answer  that 

question  categorically?     Suppose  that  Germany  had  a  law 
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forbidding  any  German  subject  to  take  employment  on  a  foreign 
fishing-vessel,  would  it  not  be  a  little  bit  equivocal  to  answer  that 
question  with  a  simple  affirmative  "yes"  ?  Would  it  not  be  neces- 
sary to  the  accuracy  of  the  answer  to  say,  "yes,  but  not  foreigners 
who  are  forbidden  by  their  own  Government?  " 

Mr.  Turner:  I  do  not  think  so,  with  all  due  respect  and  sub- 
mission. 

Judge  Gray  :  Because  they  are  foreigners  then  who  are  forbidden 
by  their  Government  to  take  such  employment. 

Mr.  Turner:  I  think  the  question,  plainly  and  distinctly  sub- 
mitted to  this  Tribunal. is,  whether  or  not  the  United  States  may 
employ  non-inhabitants  generally  on  its  fishing-vessels,  and  I  think 
the  answering  of  that  question  in  favour  of  the  United  States  would 
have  no  effect  whatever  in  foreclosing  Great  Britain  to  make  the 
contention  that  the  United  States  could  not  employ  inhabitants  of 
Great  Britain  or  of  Newfoundland  contrary  to  Imperial  or  Colonial 
laws.  The  effect  of  such  laws  is  entirely  foreign  to  anything  con- 
tained in  the  submission ;  and  that  fact  would  prevent  the  decision  of 
this  Tribunal  from  binding  either  nation  with  respect  to  the  matter. 

Judge  Gray  :  You  do  not  propose  then  to  consider  how  far  a  law 
of  Newfoundland  forbidding  the  employment  of  Newfoundlanders 
on  American  fishing- vessels  would  affect  the  United  States  in  employ- 
ing these  Newfoundlanders  in  Newfoundland  waters? 

Mr.  Turner:  I  do  not.  I  cannot  say  what  view  other  counsel  of 
the  United  States  may  take  of  the  matter,  but  for  my  part  that  ques- 
tion is  so  absolutely  foreign  to  the  submission  in  this  Case  that  I  do 
not  consider  it  necessary  or  even  proper  to  direct  any  part  of  my 
argument  to  it 

The  PREsroENT:  But  if  we  should  answer  this  question  with  a 
simple  "yes,"  would  not  that  be  a  decision  too  on  the  other  question 
whether  Great  Britain  is  or  is  not  permitted  to  prohibit  its  subjects 
from  entering  the  service  of  United  States  fishing- vessels? 

Mr.  Turner:  No,  Sir.  I  think  that  the  effect  of  the  judgment  of 
any  legal  Tribunal  is  confined  strictly  and  logically  to  the  matter 
determined  by  it,  and  the  matter  presented  to  this  Tribunal  by  Ques- 
tion 2  and  to  be  determined  by  the  Tribunal,  is  as  to  the  right  of  the 
United  States  to  employ  non-inhabitants  of  the  United  States  gen- 
erally. If  the  United  States  were,  at  some  future  time,  to  attempt 
to  apply  the  decision  of  the  Tribunal  as  an  adjudication  of  the  more 
limited  but  different  question,  it  would  be  running  counter  to  every 
principle  of  the  courts  of  Great  Britain  and  the  United  States,  and,  I 
imagine,  of  the  courts  of  every  other  country  governing  the  doctrine 
of  res  ad  judicata^  because  that  doctrine  confines  the  effect  of  judg- 
ments to  the  very  matter  determined,  and  does  not  permit  it  to  affect 
even  cognate  questions  which  embody  within  themselves  an  el^nent 


ABGUMENT  OF  GEORGE  TUBNEB.  877 

not  involved  in  the  question  or  questions  upon  which  the  judgment 
was  reached. 

Judge  Gray  :  You  do  not  suppose — I  am  only  asking  for  informa- 
tion— that  this  cognate  question,  as  you  call  it,  would  not  have  en- 
tered into  the  minds  of  the  framers  of  the  questions  when  they  were 
framed  ? 

Mr.  Turner  :  It  is  very  evident  that  it  did  not.  The  correspondence 
between  Mr.  Root  and  Sir  Edward  Grey  shows  that,  and  learned 
counsel  for  Great  Britain  has  further  demonstrated  it.  I  refer  now 
to  the  oral  argument  of  learned  counsel,  found  at  p.  224  of  the 
stenographic  report.  The  Tribunal  will  remember  a  letter  from  Mr. 
Gardner,  Member  of  Congress  for  one  of  the  districts  of  Massa- 
chusetts, to  one  of  his  constituents,  read  by  learned  counsel.  I  am  not 
quite  certain  whether  I  can  get  the  date  of  the  letter  from  this  argu- 
ment, but  it  was  not  a  very  long  time  before  the  submission  in  this 
Case.    Here  is  the  pertinent  statement  in  that  letter : 

"  The  State  Department  believes  that  Newfoundland  has  the  right 
to  prohibit  its  own  citizens  from  en^ging  in  our  crews  unless  they 
are  inhabitants  of  the  United  States.'' 

Yet,  in  the  face  of  that  statement  which  he  read  himself,  learned 
counsel  proceeded  to  argue  that  Mr.  Root,  then  Secretary  of  State, 
had  deliberately  entered  into  a  submission  in  this  Case  involving  a 
claim  on  the  part  of  the  United  States  of  the  right  to 
524  employ  Newfoundland  fishermen.  Does  the  Tribunal  under- 
stand the  import  of  thi§  statement? 

Judge  Gray  :  That  there  is  no  claim  on  the  part  of  American  fish- 
ermen to  employ  Newfoundlanders  in  Newfoundland  waters? 

Mr.  Turner  :  That  is  the  effect  of  it,  that  the  State  Department  ad- 
vises that  Newfoundland  has  the  right  to  prohibit  its  own  citizens 
from  engaging  with  the  Americans  as  part  of  their  fishing  crews. 

Judge  Gray  :  That  is  the  statement  of  Mr.  Gardner,  is  it  not,  in  a 
newspaper? 

Mr.  Turner.  Yes,  Sir,  but  it  comes  here  with  the  authority  of  the 
Government  of  Great  Britain  behind  it ;  it  is  presented  by  it  as  evi- 
dence in  this  Case.    It  is  not  second-hand  authority. 

Judge  Gray  :  It  is  second-hand  testimony. 

Mr.  Turner:  It  comes  here  by  the  action  of  the  Government  of 
Great  Britain,  That  letter  appears  to  have  been  written  on  the  10th 
July,  1906.  Certainly,  if  this  is  second-hand  testimony  nearly 
everything  in  this  Case  for  this  Tribunal  to  consider  is  second-hand. 

Judge  Gray  :  Is  that  statement  binding  on  the  State  Department  ? 

Mr.  Turner  :  Were  Mr.  Crampton's  statements  binding  on  the  State 
Department,  or  those  of  Sir  Edward  Thornton,  or  were  any  of  the 
dozen  other  reported  conversations  reproduced  in  this  Case  binding 
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on  the  State  Department?  They  are  all  here  as  evidence  for  what 
they  are  worth. 

Judge  Gray:  I  only  asked  you  to  explain  whether  this  statement  is 
binding  on  the  State  Department. 

Mr.  Turner  :  I  submit  that  it  is  binding  on  this  Tribunal,  whether 
it  is  binding  on  the  State  Department  or  not,  because  Great  Britain 
has  brought  it  here  and  called  it  to  the  attention  of  the  Tribunal  and 
vouched  for  its  accuracy.  That  removes  any  objection  as  to  its  com- 
petency. 

The  PREsroENT:  What  is  the  position  of  Mr.  Gardner — Secretary 
of  State  or  Ambassador? 

Mr.  Turner:  A  Member  of  Congress  writing  to  his  constituents 
about  his  interview  with  Mr.  Root. 

The  President:  How  many  members  has  Congress? 

Mr.  Turner:  Three  hundred  and  forty-five.  He  was  writing  to 
his  constituents  telling  them  of  his  interview  with  Mr.  Soot  con- 
cerning a  matter  in  which  they  were  deeply  interested. 

Learned  counsel  followed  the  reading  of  this  letter  by  the  state- 
ment that  the  question  of  the  employment  of  Newfoundland  fisher- 
men was  certainly  in  the  submission,  and  then  followed  that  by  the 
further  statement  that  the  United  States  had  failed  to  argue  the 
question  because  it  could  not  argue  it.  That  is  to  say  that  the 
United  States  entered  into  a  submission  to  this  Tribunal  clearly  im- 
possible of  plausible  presentation,  and  all  that  on  top  of  Mr.  Booths 
statement  to  Mr.  Gardner  that  Newfoundland  had  the  unquestionable 
right  to  prevent  her  fishermen  from  engaging  with  American  crews. 
How  is  that  for  irrefragable  evidence  that  the  United  States  intended 
to  submit  the  question  of  employing  Newfoundland  fishermen  to  this 
Tribunal? 

The  argument  is  hardly  as  logical  as  the  pleading  of  the  back- 
woods lawyer  in  America,  under  the  alternative  system  of  pleading 
that  we  have  in  some  of  our  Western  States.  He  was  defending  a 
client  for  having  borrowed  a  pot  from  a  neighbour  and  returning 
it  in  a  damaged  condition.  He  pleaded  four  alternative  defences. 
First,  he  denied  that  the  defendant  had  borrowed  the  pot.  Second, 
he  alleged  that  the  pot  when  returned  was  in  as  good  condition  as 
when  borrowed.  Third,  he  alleged  that  the  pot  when  borrowed  was 
in  a  damaged  condition.  And  for  a  fourth  and  last  defence,  he 
alleged  that  the  plaintiff's  little  boy  came  over  to  defendant's  house 
to  get  the  pot,  and  in  taking  it  off  the  stove  let  it  fall  and  injured  it 
in  the  manner  described  in  the  complaint.  There  are  many  points  of 
similarity  between  that  pleading  and  the  argument  of  learned  counsel 
in  this  case  which,  after  arraying  all  these  evidences,  that  the  United 
States  knew  there  was  nothing  in  the  contention  of  right  to 
525      employ  Newfoundland  fishermen,  that  Mr.  Root  had  admitted 
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it,  that  it  was  so  plain  that  counsel  for  the  United  States  could 
not  even  argue  it  before  this  Tribunal,  gravely  insisted  that  that 
was  the  very  thing  that  the  United  States  intended  to  submit,  and 
that  it  was  the  only  thing  that  was  submitted  by  the  frame-work  of 
Question  2. 

The  President:  Please,  Sir,  if  we  should  answer  Question  2  in 
the  positive  sense,  in  the  afiirmative  sense,  with  a  simple  "  Yes,"  would 
not  that  mean  that  the  United  States  has  a  right  to  engage  every 
person,  without  any  distinction,  who  was  not  an  inhabitant  of  the 
United  States? 

Mr.  Turner:  I  do  not  think  so.  I  think  the  effect  would  be  de- 
termined by  the  form  of  the  question. 

The  President  :  Yes,  not  inhabitants. 

Mr.  Turner  :  That  they  would  have  a  right  to  engage  n<m-inhab- 
itants  in  their  fishing  crews. 

The  PREsmENT:  These  are  all  persons  who  are  not  inhabitants. 

Mr.  Turner  :  Not  that  they  have  a  right  to  engage  non-inhabitants 
whose  Governments  might  forbid  them  to  take  occupation  as 
members-*— 

The  President:  But  that  is  not  in  the  question.  This  excep- 
tion  

Mr.  Turner  :  That  is  not  in  the  question. 

The  President:  And  the  answer  would  be  quite  universal.  The 
answer  would  be  without  making  any  exception;  and  this  exception 
would  not  appear  from  the  answer  to  the  question. 

Mr.  Turner  :  Undoubtedly  it  would  not  appear. 

The  PnEsroENT :  It  would  not  appear. 

Mr.  Turner  :  But  you  cannot  import  into  the  answer  of  this  Tri- 
bunal any  more  than  the  question  submitted  requires. 

Judge  Gray:  Don't  you  think  the  universality  of  the  question — 
pardon  me  for  putting  the  question 

Mr.  Turner:  Yes. 

Judge  Gray:  Don't  you  think  the  universality  of  the  terms  in 
which  the  question  is  framed  imports  all  persons  other  than  inhabi- 
tants of  the  United  States  ? 

Mr.  Turner  :  I  dont  think  so.  Sir. 

Judge  Gray:  And  if  so,  are  not  Newfoundlanders  persons  other 
than  inhabitants  of  the  United  States? 

Mr.  Turner:  Newfoundlanders  not  living  in  the  United  States 
would  be  non-inhabitants.  And  in  the  absence  of  a  law  of  New- 
foundland forbidding  them  to  take  employment,  then  of  course,  the 
answer  to  the  question  by  the  Tribunal  would  authorise  the  employ- 
ment of  Newfoundlanders  along  with  the  inhabitants  of  every  other 
country.  But  when  you  go  a  step  further  and  superimpose  on  that 
a  positive  law  of  Newfoundland  forbidding  its  fishermen  to  take 
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employment  as  members  of  the  crews  of  American  fishing-vessels, 
you  introduce  a  new  element  to  which  the  attention  of  the  Tribunal 
is  not  challenged  by  the  form  of  this  question,  and,  necessarily,  the 
decision  of  the  Tribunal  would  not  go  to  any  future  contention  of 
either  Government  based  on  that  situation.  In  applying  the  prin- 
ciple of  res  judicata  you  must  look  at  the  question  submitted.  What 
does  it  involve?  If  this  Tribunal  is  of  the  opinion  that  the  submis- 
sion here  does  not  involve  the  question  of  the  employment  of  New- 
foundland fishermen,  contrary  to  Newfoundland  law,  then  mani- 
festly any  answer  that  it  may  give,  no  matter  how  broad  and  general, 
would  involve  no  determination  upon  that  question. 

The  PREsmENx:  Would  it  not  be  the  same,  to  put  the  question, 
instead  of  the  negative  form  "  non-inhabitants  of  the  United  States," 
in  the  positive  form — ^'^  inhabitants  of  Great  Britain,  Germany, 
France,  Portugal,  Spain  " — enumerating  all  States  except  the  United 
States.  Would  not  that  be.  the  same?  Is  not  the  exception  "non- 
inhabitants  of  the  United  States,"  the  same  as  "  inhabitants  of  any 

other  State  than  the  United  States"? 
626  Mr.  Turner  :  Undoubtedly,  if  the  question  were  transposed, 

as  the  President  suggests,  the  matter  submitted  to  this  Tribunal 
would  be  the  same  as  that  submitted  in  the  present  form.  But  even 
then,  assume  that  the  question  was  put  in  this  way :  Has  the  United 
States  the  right  to  employ  in  its  fishing  crews  members  who  are  in- 
habitants of  other  countries,  naming  them  and  including  Great  Brit- 
ain ;  and  the  Tribunal  should  answer  "  Yes,"  that  would  involve  no 
determination  of  this  question  of  the  right  to  employ  Newfound- 
landers contrary  to  the  laws  of  Newfoundland.  Because  that  is  a 
conception  which  is  not  presented  for  the  determination  of  the 
Tribunal  at  all,  and  if  that  is  not  presented  to  the  Tribunal,  if  that 
is  not  what  the  United  States  meant  to  come  here  and  submit  to  the 
Tribunal,  then  no  form  of  answer  which  the  Tribunal  can  give  will 
bind  the  parties,  because  they  are  bound  only  by  the  logical  effect  of 
the  submission.  And  I  submit  that  the  logical  effect  of  the  submis- 
sion here  is  to  ask  this  Tribunal  to  determine  whether  the  treaty  of 
1818 — not  the  laws  of  Newfoundland — ^has  the  effect  to  confine  the 
United  States  fishermen,  in  the  employment  of  members  of  their 
fishing  crews,  to  persons  who  are  inhabitants  of  the  United  States; 
or  whether  agreeably  to  that  treaty  and  not  agreeably  to  some  local 
law,  they  may  go  out  in  the  world  generally  and  employ  as  members 
of  their  fishing  crews  any  eligible  persons  without  regard  to  nation- 
ality. 

Great  Britain  appears  to  be  insisting  that  this  question  of  the  em- 
ployment of  Newfoundland  fishermen  shall  be  determined  by  this 
Tribunal  whether  it  be  in  this  submission  or  not.    In  the  British  writ- 
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ten  Argument  at  p.  51,  after  discussing  this  question  of  the  employ- 
ment of  Newfoundland  fishermen,  it  is  said : — 

"  In  the  Counter-Case  of  the  United  States  it  is  suggested  that  this 
second  point  is  not  within  the  scope  of  the  question  referred  to  the 
Tribunal.  But  the  prohibition  of  the  emplojrment  of  British  subjects 
in  these  fisheries  was  one  of  the  matters  which  occasioned  the  refer- 
ence to  arbitration, " 

A  statement  which  I  have  shown  to  be  without  foundation — 

"  and  it  is  clearly  submitted  to  the  Tribunal. " 

An  assertion  which  I  have  also  shown,  I  think,  to  be  without  logical 
foundation — 

"  Great  Britain  contends  that  she  may  prohibit  any  inhabitant  of  the 
Colonies  from  engaging  to  fish  for  Americans  in  British  waters  with- 
out breach  of  the  treaty.  If  that  be  not  conceded.  His  Majesty's  Gov- 
ernment must  ask  for  an  express  decision  upon  the  point." 

The  United  States  does  not  understand  the  meaning  of  the  last 
sentence.  It  does  not  conceive  that  the  submission  in  this  Case  can  be 
enlarged  or  diminished  by  its  failure  to  make  some  concession  which 
Great  Britain  wants  it  to  make.  If  the  contention  which  Great 
Britain  propounds  is  in  the  submission,  then  Great  Britain  has  a 
right  to  a  decision  on  it.  If  it  is  not — and  the  United  States  sub- 
mits with  the  utmost  confidence  that  it  is  not — Great  Britain  has  no 
right  to  a  decision  on  it,  and  no  amount  of  insistence  on  her  part  or 
on  the  part  of  her  counsel  can  have  the  slighest  influence  in  the  matter. 
If  the  Tribunal  should  be  of  the  opinion  that  the  form  of  the  ques- 
tion was  not  as  insisted  on  by  Great  Britain,  but  that  a  simple  affirma- 
tive answer,  if  the  Tribunal  should  reach  an  aflirmative  conclusion, 
might  be  taken  to  bind  Great  Britain  upon  the  subsidiary  question 
which  she  insists  is  in  the  submission,  the  Tribunal  perhaps  might 
properly  make  a  reservation  to  save  that  question;  but  that  is  as  far, 
I  think,  as  this  Tribunal  has  any  right  to  go  under  the  plain  terms  of 
the  submission.  It  would  have  been  easy  to  have  put  the  question 
into  the  submission  if  it  had  been  within  the  contemplation  of  the 
gentlemen  who  framed  this  corrt^promis^  but  not  being  there.  Great 
Britain  cannot  be  permitted  to  thrust  it  into  the  Case. 

The  United  States  submitted  in  its  written  Argument  that  this 
fishing  right  was  a  national  right  granted  to  it  for  its  use  by  and 
through  its  citizens  and  inhabitants,  and  for  its  and  their  benefit  and 
profit,  and  that  it  is  an  established  principle  of  the  common  law  of 
England — the  common  and  identical  law  of  the  two  countries— -that 
such  a  right,  granted  for  profit,  is  one  which  may  be  enjoyed  by  the 
person  to  whom  the  grant  is  made,  either  in  his  own  person  or  by 
and  through  his  servants.  And  in  support  of  that  proposition  the 
United  States  cited  two  English  cases,  which  learned  counsel,  when 
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he  came  to  them,  referred  to  as  presenting  the  matter  in  a  somewhat 
lighter  vein.  Then,  with  a  smile  of  amusement,  he  proceeded  to 
read  one  of  the  cases  cited — ^Wickham  against  Hawker,  reported  in  7 
Meeson  and  Welsby,  p.  63,  and  decided  by  Baron  Parke  in  the  year 
1840.     I  thought  I  noticed  as  he  proceded  with  the  reading  that  the 

smile  of  amusement  left  his  face  and  that  grave  lines  of  care 
627      began  to  appear.    And  when  he  had  gotten  through  I  felt 

quite  sure  that  the  reading  had  left  in  his  mind  anything  but 
amusement.  The  case  evidently  had  not  answered  his  expectations, 
and  the  only  comment  he  was  able  to  make  was  that  the  case  of  the 
Duchess  of  Norfolk  had  been  decided  awav  back  in  the  time  of  Heni*v 
VII  and  was  musty  with  age,  and  that  the  case  decided  by  Baron 
Parke,  Wickham  against  Hawker,  had  been  decided  in  1840;  and  that 
neither  one  of  the  cases  had  application  to  a  treaty  made  in  the  year 
1818.  That  certainly  was  a  lame  conclusion  to  the  brave  attempt  on 
which  learned  counsel  started  out  to  demolish  the  case  by  laughing 
it  out  of  Court.  I  am  certain  that  my  brethem  of  the  Bar  of  the 
United  States  will  be  astonished,  to  say  the  least  of  it,  when  I  go  back 
and  tell  them,  on  the  authority  of  the  leader  of  the  English  Bar — a 
gentleman  who  has  enjoyed  great  professional  honours  and  who,  it  is 
hoped  and  expected  by  his  friends,  among  whom  I  am  glad  to  class 
myself,  will  enjoy  still  greater  professional  honours — that  a  principle 
of  the  common  law,  established  as  early  as  the  reign  of  Henry  VII, 
reaffirmed  by  Baron  Parke  in  1840,  and  carried  through  the  interven- 
ing period  by  the  commentators  upon  the  law,  was  not  applicable  to 
a  transaction  which  occurred  in  1818.  According  to  that  idea,  the 
common  law  has  no  vitality  unless  it  be  affirmed  and  reaffirmed  every 
day  of  eveiy  year  from  the  beginning  to  the  end  of  time. 

The  United  States  referred  to  the  case  of  Wickham  v.  Hawker, 
and  I  do  not  propose  to  read  it  because  learned  counsel  saved  me  that 
trouble.  He  read  it  all  to  the  Tribunal.  It  declared  that  ever  since 
the  case  of  the  Duchess  of  Norfolk,  in  the  reign  of  Henry  VII,  it 
had  been  a  principle  of  the  common  law  of  England  that  tlie  grant 
of  a  right  to  hunt  or  fish  for  profit  carried  with  it  the  right  to  hunt 
or  fish  by  one  and  his  servants;  and  the  United  States  undertook  to 
apply  that — and  undertook  to  apply  it  correctly— in  two  ways :  First, 
that  that  principle  of  the  common  law,  being  a  principle  common 
to  the  laws  of  both  countries,  must  be  taken  to  have  entered  into  the 
treaty  of  1818 ;  and,  second,  that  the  principle  was  so  reasonable  that 
in  the  absence  of  any  rule  on  the  subject  laid  down  by  international 
law,  an  international  Tribunal  ought  to  apply  it  in  determining  the 
rights  of  nations  uncier  the  grant  of  a  fishery  such  as  that  carried 
by  the  treaty  of  1818.  I  submit  that  the  cases  cited  are  not  only 
eflFective,  but  that  they  are  conclusive  on  both  of  those  propositions. 
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Now  learned  counsel  insisted  on  his  construction  of  Question  2, 
and  declined  to  argue  it  at  any  length  on  the  construction  of  the 
United  States.  I  have  insisted  on  the  construction  of  the  United 
States,  and  do  not  conceive  it  necessary  to  follow  learned  counsel  in 
arguing  the  question  on  his  construction  of  it.  Nor  shall  I  argue  the 
question  at  any  length  on  the  construction  of  the  United  States. 
Sir  Edward  Grey  declared  in  his  letter  to  Mr.  Root  that  the  fisher- 
men of  the  United  States  might  employ  anybody  that  they  pleased 
in  their  fishing  crews,  but  that  they  could  not  send  them  out  on  the 
water  in  the  little  boats  for  the  purpose  of  pulling  in  the  fish  unless 
they  were  inhabitants  of  the  United  States — that  that  was  the  mean- 
ing of  the  treaty  of  1818.  I  read  that  letter  and  Sir  Robert  read  it, 
and  I  do  not  need  to  read  it  again.  The  argument  of  Sir  Robert,  so 
far  as  he  presented  any,  on  the  question  of  the  right  of  American 
fishermen  to  employ  non-inhabitants  generally,  followed  the  reason- 
ing of  the  letter  of  Sir  Edward  Grey.  I  will  make  two  observations 
upon  that,  and  then  pass  from  the  question : — 

First,  the  nature  of  the  British  contention  on  the  broad  question 
actually  presented  by  the  submission,  as  disclosed  by  the  letter  of  Sir 
Edward  Grey  and  by  the  argument  of  Sir  Robert  Finlay,  is — and  I 
say  this  without  intending  to  be  disrespectful — narrow  beyond  any- 
thing encountered  in  history,  unless  it  be  the  instances  cited  by 
Grotius  and  Vattel,  of  the  unnatural  constructions  of  the  ancients  in 
the  effort  to  escape  from  treaty  obligations. 

Second,  that  that  contention  presupposes  the  action  of  these  great 
Governments  in  1818  to  have  been  based  on  considerations  so  puerile 
and  inconsequential,  that  it  is  a  reflection  on  their  common  sense  to 
assume  that  they  acted  on  any  such  considerations. 

I  now  proceed  to  Question  3;  and  I  am  proceeding  just  as  rapidly 
as  I  can  with  the  disposition  of  these  questions,  expecting  co-counsel 
when  they  come  to  them  in  the  order  of  their  arguments,  to  deal  with 
them  more  at  large. 

Question  3  is  as  follows: — 

"  Question  3.  Can  the  exercise  by  the  inhabitants  of  the  United 
States  of  the  liberties  referred  to  in  the  said  Article  be  subjected, 
without  the  consent  of  the  United  States,  to  the  requirements  of  entry 
or  report  at  custom-houses  or  the  payment  of  light  or  harbor  or 
other  dues,  or  to  any  other  similar  requirement  or  condition  or 
exaction  ?  " 

628  The  British  Case  states  the  issues  raised  by  this  question  as 

follows  on  p.  61 : — 

"The  'liberties'  referred  to  in  this  question  are: — 
"  1.  Liberty  to  '  take  fish '  on  certain  coasts,  bays,  harbours,  and 
creeks;  and 

'*  2.  Liberty  to  '  dry  and  cure  fish '  in  certain  unsettled  bays,  har- 
bours, and  creeks — ^that  is,  upon  the  shore. 
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"  3.  In  addition  to  these  two  liberties,  the  United  States  asserts  that 
its  fishermen  are  entitled  to  have,  for  their  fishing  vessels,  the  same 
commercial  privileges  as  are  accorded  by  agreement  or  otherwise  to 
United  States  trading  vessels  generally. 

With  reference  to  this  supposed  third  liberty,  the  United  States 
submits  that  commercial  privileges  for  its  fishing-vessels  do  not  con- 
stitute, and  that  it  has  never  asserted  that  commercial  privileges  con- 
stitute, any  part  of  the  liberties  referred  to  in  the  said  article  of  the 
treaty  of  1818.  That  article  neither  denies  nor  confers  commercial 
privileges;  and  hence  during  the  period  of  non-intercourse,  when 
neither  fishing  nor  other  vessels  were  entitled  to  touch  or  trade  at  the 
British  North  American  ports,  fishing-vessels  were  debarred  that 
privilege;  but  when  the  laws  enforcing  non-intercourse  were  abro- 
gated, then  there  was  nothing  in  the  treaty  which  disqualified 
American  fishing-vessels  to  touch  and  trade,  that  is,  if  the  United 
States  chose  to  authorise  its  fishing- vessels  to  touch  and  trade — ^that 
has  always  been  the  position  of  the  United  States,  not  that  the  treaty 
of  1818  conferred  the  privilege,  but  that  there  was  nothing  in  the 
treaty  of  1818  which  denied  the  privilege-  The  liberties  conferred 
by  the  treaty  were  but  two — the  right  of  fishing  and  the  right  of 
curing  and  drying  fish.  Commercial  privileges  for  the  fishing- 
vessels,  if  they  exist  at  all,  arise  out  of  acts  of  the  two  Governments 
aHunde  the  treaty,  and  having  no  relation  to  it,  except  that  Great 
Britain  has  from  time  to  time  attempted  to  found  some  principle  of 
exclusion  of  fishing-vessels  on  the  treaty,  and  the  United  States  has 
always  denied  that  there  was  any  principle  of  exclusion  in  the  treaty. 

Further,  when  the  United  States  has  authorised  its  fishing-vessels 
to  touch  and  trade,  and  they  have  been  accorded  that  privilege,  it  has 
never  insisted  on  their  immunity  from  the  requirements  and  exactions 
of  the  British  ports  applicable  to  ordinary  trading-vessels.  It  has 
only  been  when  fishing- vessels  were  denied  commercial  privileges  that 
the  United  States  and  the  inhabitants  of  the  United  States  have 
denied  their  liability  to  the  exactions  and  restrictions  of  the  local 
Government.  Sir  Edward  Grey,  in  one  of  his  letters,  admitted  as 
much,  and  the  record  will  be  searched  in  vain  for  any  contention  on 
the  part  of  the  United  States  that  its  fishing- vessels  wei'e  immune 
from  customs  and  revenue  regulations  when  authorised  by  it  to  touch 
and  trade  in  addition  to  fishing.  The  United  States  then  disclaims 
that  commercial  privileges  form  any  part  of  the  liberties  referred  to 
in  the  article  of  the  treaty  of  1818  relating  to  the  fisheries,  and  it 
admits  the  liability  of  its  fishing-vessels,  when  authorised  and  per- 
mitted to  enjoy  commercial  privileges,  to  all  the  requirements  of  the 
British  ports  specified  in  Question  3.  But  it  contends  that  its  fishing- 
vessels,  pure  and  simple,  are  not  properly  subject  to  those  require- 
ments.    And  that  contention,  on  its  part,  and  the  negation  of  that 
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contention  on  the  part  of  Great  Britain,  is  the  issue,  and  the  sole 
issue,  raised  under  Question  3.    The  Question  reads : — 

"  Can  the  exercise  by  the  inhabitants  of  the  United  States  of  the 
liberties  referred  to  in  the  said  article  " 

Those  liberties  being  only  two,  namely,  the  right  to  fish  and  the 
right  to  dry  and  cure  fish 

"  be  subjected,  without  the  consent  of  the  United  States,  to  the  re- 
quirements of  entry  or  report  at  custom-houses,"  etc. 

That  language  does  not  bring  into  discussion  under  Question  3, 
any  assertion  of  a  liberty  to  go  into  the  treaty  waters  and  touch  and 
trade  without  complying  with  the  local  port  requirements,  because 
the  liberty  to  touch  and  trade  is  not  a  liberty  that  can  be  founded, 
or  that  the  United  States  has  ever  attempted  to  found,  on  the  treaty 
of  1818. 

Addressing  myself  now  to  the  issue  raised  by  Question  3, 1  respect- 
fully submit  that  the  imposition  of  the  requirements  and  exactions 
mentioned  in  Question  3,  on  American  fishing-vessels  visiting  the 
treaty  waters  pursuant  to  the  liberty  conferred  by  the  treaty  of  1818, 
would  not  be  consonant  with  the  principles  of  international  law. 
I  have  already  discussed  the  nature  of  the  American  fishing  right, 
and  its  effect  in  limiting  the  power  of  the  servient  State  to  clog 
629  or  burden  the  exercise  of  the  right  in  any  manner,  and  have 
read  to  that  point  at  very  great  length  from  the  authorities, 
and  I  do  not  propose  to  burden  the  Tribunal  by  going  back  to  them 
and  reading  them  again.  The  Tribunal  will  remember  the  treat- 
ment of  the  question  by  most  of  the  authorities  read  by  me,  and 
particularly  the  very  full  and  accurate  statement  on  the  subject  made 
by  Mr.  Clauss  in  his  work  on  servitudes.  His  statement  was  that 
the  servitude,  once  it  was  established,  could  not  be  hindered  or  im- 
peded either  by  the  imposition  of  taxes,  or  by  the  imposition  of 
restrictions  on  entrance  into  the  servient  territoiy  for  the  purpose 
of  there  exercising  the  servitude. 

As  against  that  principle,  Great  Britain  opposes  the  general  propo- 
sition that  commercial  vessels  visiting  the  ports  of  other  countries, 
are  universally  required  to  make  report  at  the  custom-houses,  and 
that  they  are  universally  required  to  submit  to  the  payment  of  light, 
harbour,  and  other  dues.  It  does  not  seem  to  the  United  States, 
however,  that  there  is  any  parallel  between  the  two  cases.  Com- 
mercial vessels  going  into  the  ports  of  another  country  go  there  by 
virtue  of  the  comity  of  nations,  which  comity  may  be  or  may  not 
be  regulated  by  treaty  provisions.  It  is  a  mere  matter  of  privilege, 
however,  if  they  be  permitted  to  visit  the  ports  of  another  country, 
and  the  Government  of  the  country  to  which  those  ports  belong  may 
attach  to  the  privilege  any   condition  that  it  pleases.    For  that 
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reason  the  practice  with  reference  to  commercial  vessels  generally 
has  no  pertinency  to  the  case  of  American  fishing- vessels  which  go 
to  the  treaty  coasts  and  enter  the  treaty  waters,  not  as  a  matter  of 
privilege  but  as  a  matter  of  right,  a  matter  of  right  exercised  by 
the  United  States  by  virtue  of  its  own  sovereignty.  That  is  the  dis- 
tinction between  the  many  statutes  to  which  Great  Britain  has  called 
the  attention  of  the  Tribunal,  in  which  the  imposition  on  commercial 
vessels  of  port,  light,  and  harbour  dues  has  been  provided  for,  and 
similar  statutes  providing  the  like  impositions  on  the  fishing- vessels 
of  the  United  States  resorting  to  the  treaty  coasts  to  fish.  In  the 
one  case  the  imposition  is  a  conditicm  to  the  exercise  of  a  privilege. 
In  the  other,  it  is  a  burden,  a  hindering,  of  the  exercise  of  a  right, 
an  independent  sovereign  right,  which  Great  Britain  may  neither 
burden  nor  hinder  by  the  imposition  of  taxes  or  by  restrictions  on 
the  entrance  of  fishing- vessels  into  the  treaty  waters. 

The  Newfoundland  Government  has  given  effect  to  this  principle 
in  the  case  of  the  French  right,  the  limited  French  right  under  the 
treaty  of  1904.  The  statute  is  found  in  the  United  States  Counter- 
Case  Appendix,  at  p.  88,  the  last  statute  on  that  page.  I  do  not  know 
of  any  reason  for  the  enactment,  unless  it  be  a  compliance  by  New- 
foundland with  the  principle  of  law  to  which  I  have  adverted.  It  is 
the  Act  of  the  10th  May,  1906  :— 

"  Be  it  enacted,  etc : 

"  It  shall  be  lawful  for  any  fishing  vessel  of  the  Republic  of  France 
to  enter  any  port  or  place  on  that  part  of  the  Coast  of  Newfoundland 
comprised  between  Cape  Ray  and  Cape  John,  passing  by  the  north, 
without  paying  or  being  liable  to  pay  any  rates  or  duties  under  the 
Act  62  and  63  Victoria,  cap.  19,  and  the  Minister  of  Finance  and  Cus- 
toms, and  all  officers  of  Customs,  shall,  in  any  such  port  or  place, 
admit  all  such  fishing  vessels  to  entry  and  clearance  without  any 
such  payment." 

The  Act  of  62  &  63  Vict,  will  be  found,  I  believe,  to  be  an  Act  im- 
posing light  dues  on  vessels,  and  possibly  other  exactions;  and  they 
were  imposed  generally  on  all  vessels  entering  the  waters  of  New- 
foundland. 

Judge  Gray:  Were  they  imposed  on  Canadian  fishermen  or  Colo-. 
nial  fishermen? 

Mr.  Turner  :  I  think  until  a  very  late  period,  probably  1899,  light 
dues  were  imposed  on  Newfoundland  coastwise  vessels  and  fishing- 
vessels.  By  an  Act  passed  in  1899,  however,  it  was  provided  that 
fishing- vessels  should  no  longer  be  subject  to  the  payment  of  light 
dues.  That  is  a  matter  that  I  shall  bring  to  the  attention  of  the 
Tribunal  a  little  later. 

Now,  Sir,  there  was  no  exemption  of  French  vessels  provided  for 
in  the  French  treaty  of  1904.  This  Act  of  Newfoundland  was  there- 
fore a  purely  voluntary  exemption  of  the  French  fishing-vessels.     It 
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is  founded,  I  imagine,  on  the  theory  that  French  vessels  were  not 
properly  subject  to  the  payment  of  these  dues  consistently  with  the 
provisions  of  the  treaty  of  1904. 

Now,  to  return  to  the  treaty  of  1818.  Sights  such  as  are  conferred 
by  that  treaty,  real  rights,  not  subject  to  limitation  or  impairment  by 
the  imposition  of  taxes  or  dues,  or  by  the  requirement  of  report  at 
custom-houses,  may,  of  course,  become  burdensome  in  course  of  time. 
International  law  recognises  that  fact,  and  it  contemplates  that  rea- 
sonable comity  will  enable  two  nations  concerned  in  such  a  treaty  to 

make  supplementary  agreements  whereby  the  exercise  of  the 
530      right  will  be  made  as  little  burdensome  as  possible  to  the 

nation  which  has  granted  it;  but  that  is  the  only  means  of 
moderating  the  burdens  of  a  real  right,  the  growth  of  which,  with  the 
growth  of  the  servient  nation,  must  have  been  contemplated  when 
the  right  was  established.  The  United  States  is  not  insensible  to 
this  obligation  of  comity,  and  has  always  been  willing  to  enter  into 
supplementary  arrangements  making  the  exercise  by  its  fishing-ves- 
sels of  their  rights  on  the  treaty  coasts  as  little  burdensome  to  Great 
Britain  and  Newfoundland  as  is  possible  consistently  with  the  fair 
exercise  of  their  right.  There  cannot  be,  and  ought  not  to  be,  any 
doubt  about  that.  Mr.  Root  offered  that  in  his  letter  to  Sir  Edward 
Grey,  found  in  the  United  States  Case  Appendix,  at  p.  983.  It  is  the 
letter  dated  the  30th  June,  1906  :— 

"  For  the  claim  now  asserted  that  the  Colonv  of  Newfoundland  is 
entitled  at  will  to  regulate  the  exercise  of  the  American  Treaty  right 
is  equivalent  to  a  claim  of  power  to  completely  destroy  that  right. 
This  Government  is  far  from  desirinc  that  the  Newfoundland  fish- 
eries shall  go  unregulated.  It  is  willing  and  ready  now,  as  it  has 
always  been,  to  join  with  the  Government  of  Great  Britain  in  agree- 
ing upon  all  reasonable  and  suitable  regulations  for  the  due  control 
oithe  fishermen  of  both  countries  in  the  exercise  of  their  rights,  but 
this  Government  cannot  permit  the  exercise  of  these  rights  to  be  sub- 
ject to  the  will  of  the  Colony  of  Newfoundland.  The  Government  of 
the  United  States  cannot  recognize  the  authority  of  Great  Britain  or 
of  its  Colony  to  determine  whether  American  citizens  shall  fish  on 
Sunday.  The  Government  of  Newfoundland  cannot  be  permitted 
to  maKe  entry  and  clearance  at  a  Newfoundland  customhouse  and 
the  payment  of  a  tax  for  the  support  of  Newfoundland  lighthouses 
conditions  to  the  exercise  of  the  American  right  of  fishing.  If  it  be 
shown  that  these  things  are  reasonable  the  Government  of  the  United 
States  will  agree  to  them,  but  it  cannot  submit  to  have  them  imposed 
upon  it  without  its  consent." 

That  is  the  doctrine  of  international  law.  Such  a  right  as  this, 
when  its  exercise  becomes  burdensome,  can  be  mitigated,  and  can  only 
be  mitigated  by  an  agreement  regulating  the  modality  of  its  exercise. 
Nations  have  always  heretofore  been  able  to  agree  with  respect  to 
the  matter,  and  there  ought  to  be  no  doubt  about  the  ability  of  the 
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United  States  and  Great  Britain  to  agree  in  the  present  case  if  it  be 
held  that  that  obligation  is  imposed  on  them. 

I  now  proceed  a  step  further,  and  submit  to  the  Tribunal  that  the 
treaty  of  1818,  when  properly  considered,  does  not  contemplate  or 
authorise  the  imposition  by  Great  Britain  of  the  exactions  and  re- 
quirements which  she  claims  the  right  to  impose  on  American  fish- 
ing-vessels.  I  might  occupy  much  time  in  reading  from  the  testi- 
mony to  show  the  character  of  the  Newfoundland  and  Labrador 
coasts,  and  the  policy  of  isolation  and  depopulation  maintained  to- 
ward them  by  Great  Britain  in  1818,  and  for  many  years  before  and 
after.  The  record  is  full  of  it  However,  enough  of  it  was  repro- 
duced in  the  written  Argument  of  the  United  States,  and  has  already 
been  read  by  me  for  other  purposes  in  this  case,  to  give  the  Tribunal 
a  clear  idea  on  the  subject  The  Tribunal  will  remember  the  testi- 
mony of  William  Knox  as  to  conditions  in  Newfoundland,  and  the 
purposes  of  the  British  Government  concerning  that  island  and  the 
coasts  of  that  island.  It  has  also  heard  the  hard  story  of  the  island, 
as  told  by  Bouchette  and  MacGregor,  in  their  histories.  To  these 
sources  of  information  already  sufficiently  drawn  on,  I  will  add  one 
additional  piece  of  documentary  evidence,  the  statement  of  the  Case 
of  the  Colony  of  Newfoundland  made  in  the  year  1890,  by  Sir  James 
Winter,  Q.C.,  P.  J.  Scott,  Q.C.,  and  A.  B.  Morine,  M.L.A.  I  do  not 
know  the  rank  in  the  profession  in  Great  Britain  to  which  those  ini- 
tials refer.  This  statement  is  found  in  the  Counter-Case  of  the 
United  States  at  p.  20,  under  the  sub-heading:  "Conditions  existing 
upon  the  treaty  coasts  in  1818."  The  Counter-Case  prefaces  the 
statement  of  the  Case  for  the  Colony  as  follows: — 

"  The  conditions  upon  the  Newfoundland  coasts,  when  the  treaty 
of  1818  was  entered  into,  are  of  interest  in  connection  with  the 
subject  of  the  regulation  of  the  fishing  operations  of  foreign  fish- 
ing vessels  on  those  coasts,  and,  so  far  as  they  bear  upon  that  sub- 
ject, are  disclosed  by  the  following  extracts  from  a  puolication  pre- 
pared on  behalf  of  the  people  of  Newfoundland  in  1890  with  refer- 
ence to  the  French  treaty  rights  in  Newfoundland."   * 

Then,  in  a  note,  this  appears: — 

"  The  Case  for  the  Colony,  stated  by  the  People's  Delegates,  Sir 
J.  S.  Winter,  K.C.M.G.,  Q.C. ;  P.  J.  Scott,  Q.C. ;  and  A.  B.  Morine, 
M.L.A." 

Then  follows  the  statement  of  the  case  by  the  distinguished 
gentlemen  named : — 

"During  the  whole  period  covered  by  the  dates  of  these  treaties, 
from  1713  to  1815,  Newfoundland  was,  in  fact,  nothing  but  a  station 
on  the  other  side  of  the  Atlantic,  to  which  the  fishermen  of  England 
and  France  annuallv  resorted  for  the  fishing  or  summer  sea- 
531      son  only.     Although  by  the  terms  of  the  treaties  the  'sov- 
ereignty' was  declared  to  be  in  Great  Britain,  yet  in  fact, 
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colonisation  or  settlement  was  not  only  not  existing  or  contemplated, 
but  was  even  prohibited  by  Great  Britain  under  severe  penalties. 
The  fishermen  of  the  two  nations  met  on  the  Newfoundland  fishing 
grounds,  living  on  board  their  vessels,  and  prosecuting  their  fishing 
m  their  boats,  and  occupying  the  land,  or  rather  the  beaches  on  the 
coast,  only  for  the  temporary  purpose  of  curing  and  drying  their 
fish.  So  carefully  was  the  very  idea  of  anything  like  permanent 
possession,  or  right  of  possession,  forbidden  among  the  English 
fishermen,  that  occupation  of  any  particular  place  on  the  shore  dur- 
ing one  season  gave  no  priority  of  claim  whatever  to  that  place  for 
the  next  season.  The  beaches  along  the  coast  were  marked  out  by 
the  Fishing  Admirals,  as  they  were  called,  and  divided  into  separate 
*  rooms '  or  areas,  each  one  sufficient  for  the  fishing  purposes  of  one 
ship's  crew  for  one  season ;  from  which  circumstances  many  of  these 
old  areas  or  spaces  are  called  'ships'  rooms'  and  'ancient  ships' 
rooms'  to  this  day.  At  the  beginning  of  each  season  these  rooms 
were  assigned  by  the  Admiral  for  the  time  being,  one  to  each  of  the 
several  ships  in  turn  of  arrival,  to  be  used  or  occupied  by  her  crew 
for  the  season.  The  captain  of  the  first  fishing  vessel  that  arrived 
on  the  coast  from  England  in  the  spring  was  the  Admiral  for  the 
seas(Hi,  and  was  clothed  with  full  judicial  and  administrative  powers. 
In  order  to  emphasize  and  give  the  fullest  efTect  to  the  'policy'  of 
preventing  settlement,  the  inhabitants  (if  any)  of  the  coa^  were  by 
express  law  prohibited  from  taking  up  any  beach  or  place  until  all 
the  ships  arriving  from  England  were  provided  for.  There  was 
then,  literally,  no  local  government  of  any  sort  on  the  island;  no 
courts  of  justice,  no  judges,  magistrates,  or  other  ordinary  tribunals, 
for  the  administration  of  justice,  of  the  protection  of  the  people  in 
their  simplest  and  most  rudimentary  rights  and  liberties. 

"  Not  only  was  the  condition  of  the  colony  virtually  that  of  bar- 
barism and  anarchy,  but  the  whole  '  policy '  of  Imperial  legislation 
and  government  was  directed  to  the  perpetuation  of  that  condition 
and  Uie  prevention  of  any  amelioration.  A  few  commercial  monop- 
olists in  England,  interested  in  retaining  in  their  own  hands  tne 
whole  business  of  the  fishery  in  Newfoundland  free  from  competition 
of  any  sort — then  the  only  business  in  the  colony  which  was  sup- 
posed to  be  of  any  value — had  sufficient  influence  with  the  '  authori- 
ties '  to  secure  the  continuance  of  this  state  of  barbarism  in  the  island 
for  many  years,  until  the  appearance  and  gradual  growth  of  civi- 
lising institutions  took  place. 

«  *  *  *  *  *  « 

"The  'policy'  by  which,  until   within  a  comparatively  recent 

period, " 

And  this  was  in  1890 

*'  the  Imperial  Government  was  guided  in  all  its  relations  with  the 
so-called  '  French  shore '  of  Newfoundland  was  that  of  hindering  and 
discouraging  by  every  means  short  of  express  prohibition  the  settle- 
ment ox  population  and  the  establishment  of  law  and  order. 
Although  that  part  of  the  colony  always  has  been  included  in  the 
terms  of  the  commission  to  the  Governor,  and  therefore  strictly  within 
the  '  jurisdiction '  of  the  Colonial  Government,  yet  this  jurisdiction 
was  for  many  years,  and  for  all  practical  purposes,  a  mere  fiction; 
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and  nothing  bearing  the  semblance  of  government,  control,  or  author- 
ity in  that  part  of  the  colony,  that  could  possibly  be  prevented,  was 
done  or  permitted.'' 

Under  this  policy,  so  eloquently  set  out  by  these  representatives  of 
the  colony — ^the  policy  which  had  enabled  Lord  North  to  give  the 
people  of  the  island  raw  that  which  they  wanted  roasted,  and  to  give 
them  roasted  that  which  they  wanted  raw — ^under  that  policy  the 
population  of  the  island  in  1746  was  only  6,000.  In  the  next  forty- 
two  years  the  population  had  grown  to  the  extent  of  797  souls.  In 
the  next  thirty-five  years  it  had  grown  to  the  extent  of  19,203  souls, 
or  to  a  total  of  26,000.  That  carried  it  up,  I  believe,  to  about  the 
year  1822.  I  extract  these  facts  from  Mr.  Sabine's  report.  I  do 
not  refer  to  the  pages,  but  the  facts  will  be  found  in  that  report,  and 
they  are  confirmed  by  Bouchette  and  MacGregor  in  their  histories. 

At  a  very  late  period,  Mr.  Sabine  states,  the  interior  of  the  island 
was  an  unbroken  wilderness,  and  the  inhabited  part  was  a  thin  fringe 
along  the  eastern  coast  and  along  the  southern  coast,  as  far,  but  no 
farther  west,  than  Fortune  Bay.  Custom-houses  were  not  estab- 
lished on  the  south  coast  west  of  Fortune  Bay  before  1848,  nor  on 
the  west  coast  before  1877,  nor  on  the  coast  of  Labrador  before  1804. 
These  facts  will  be  found  stated  in  a  report  of  the  consul  of  the 
United  States  to  the  Secretary  of  State  of  the  United  States,  compiled 
from  the  official  records  available  to  him  in  Newfoundland,  showing, 
as  stated,  that  on  the  south  coast,  west  of  Fortune  Bay,  no  custom- 
house was  established  before  1848,  nor  on  the  west  coast  before  1877, 
nor  on  the  coast  of  Labrador  before  1864. 

So  far  as  the  coast  of  Ijabrador  is  concerned,  that  coast  was  then 
what  it  is  now,  and  what  it  must  ever  remain — a  bleak,  bare,  rocky, 
uninhabitable  shore,  incapable,  except  for  its  fisheries,  of  supporting 
any  kind  of  a  population.  The  same  thing  may  be  said,  to  a  measure- 
able  extent,  of  the  greater  part  of  the  western  and  northern  coasts 
of  Newfoundland.  The  winds  sweep  them  and  the  ice  clutches  them 
in  winter,  and  the  fogs  veil  them  and  the  storms  harry  them  in 
532  the  summer.  They  were  bold  rovers  of  the  deep,  and  well 
worthy  the  encomiums  of  Edmund  Burke,  who  would  adven- 
ture on  those  shores  in  the  frail  crafts  known  to  the  fishermen  in  the 
year  1818. 

It  is  in  the  light  of  these  facts  that  this  Tribunal  must  determine 
the  issues  raised  by  Question  3.  The  treaty  itself  is  silent  on  the  sub- 
ject of  the  exactions  and  restrictions  which  might  be  imposed  on  fish- 
ing-vessels visiting  the  treaty  coasts  for  the  purpose  of  fishing,  those 
bleak  and  barren  shores,  destitute  of  population  in  1818,  and  which 
we  were  told  by  the  Colony  of  Newfoundland,  as  late  as  1890,  and  by 
its  distinguished  representative  now  here  in  person  to  speak  for  it, 
were,  until  a  comparatively  recent  period,  hindered  in  every  possible 
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way  in  settlement  and  in  the  establishment  of  law  and  order.  The 
facts  to  which  I  have  referred  unfold  before  us,  as  if  it  were  a  printed 
page,  the  minds  of  the  negotiators  of  the  treaty  of  1818,  and  they 
speak,  it  is  submitted,  with  force  and  truth,  the  true  intent  and  mean- 
ing of  the  treaty.  They  show  that  neither  the  two  Governments  nor 
their  representatives  considered  that  there  would  ever  be  any  neces- 
sity for  American  fishing-vessels  visiting  those  coasts  to  conform  to 
customs  regulations,  or  to  pay  light  or  harbour  dues,  and  in  connec- 
tion with  the  significant  silence  of  the  treaty  on  the  subject,  they 
show  that  the  negotiators  never  contemplated  the  imposition  of  such 
restrictions  and  exactions,  and  hence  that  the  treaty  itself  never  con- 
templated anything  of  the  kind.  It  is  a  familiar  rule  of  construction 
that  that  which  was  within  the  contemplation  of  the  paities,  although 
not  mentioned,  is  as  much  a  part  of  a  contract  or  a  treaty  as  if  ex- 
pressly written  therein ;  and  that  that  which  was  not  within  the  con- 
templation of  the  negotiators  of  a  contract  or  treaty  is  and  can  be  no 
part  of  the  instrument  evidencing  the  agreement.  When,  as  in  this 
case,  the  facts  show  clearly  why  a  particular  purpose  was  not  within 
the  contemplation  of  the  negotiators,  and  why,  when  making  pro- 
vision for  a  cognate  purpose  they  made  no  provision  for  that  purpose, 
the  true  intent  and  meaning  and  effect  of  the  agreement  reached  by 
them,  to  the  effect  that  the  latter  purpose  was  not  effectuated,  would 
appear  to  be  established  to  a  demonstration. 

This  line  of  argument  is  predicated  on  the  treaty  itself  and  the 
facts  surrounding  its  execution,  and  is  over  and  above  that  argument 
founded  on  the  peculiar  nature  of  the  treaty  right,  and  the  principle 
of  international  law  applicable  thereto  that  the  right  is  to  be  exer- 
cised free  from  burdensome  restrictions  or  exactions  of  any  kind, 
unless  the  right  to  impose  the  same  was  specially  reserved  in  the 
instrument  making  the  grant.  The  argument  I  am  now  endeavour- 
ing to  present  is  based  on  the  manifest  spirit  and  purpose  of  the 
treaty;  and  I  submit,  considering  the  nature  and  character  of  the 
coasts  on  which  the  fishing  right  was  granted,  the  manner  in  which 
those  coasts  were  regarded,  the  policy  pursued  toward  them  by  their 
Sovereign,  the  necessities  of  fishing-vessels,  their  small  value,  and 
the  indulgence  with  which  the  fishing  pursuit  was  and  is  generally 
regarded,  that  silence  in  the  treaty  regarding  exactions  and  restric- 
tions to  be  imposed  on  the  fishing- vessels  when  exercising  their  treaty 
rights,  was  equivalent  to  a  declaration  that  they  were  not  to  be  sub- 
jected to  such  exactions  and  restrictions.  Great  Britain  neither 
expected  nor  desired  that  conditions  would  arise  on  the  treaty  coasts 
which  would  make  such  exactions  and  restrictions  desirable  or  neces- 
sary, and  certainly  no  such  conditions  existed  when  the  treaty  of  1818 
was  entered  into. 
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That  restrictions  and  exactions  on  American  fishing-vessels  were 
not  within  the  contemplation  of  the  Plenipotentiaries  of  the  United 
States  and  Great  Britain,  does  not  depend  alone  on  the  negative 
testimony  to  which  I  referred,  but  I  think  I  shall  show  that  it  is 
also  established  afiirmatively  by  the  course  of  the  negotiations  and 
by  the  actions  of  the  negotiators  and  of  other  officials  of  the  two 
Governments.  It  is  quite  apparent,  Sir,  that  I  shall  be  able  to  con- 
clude ray  argument  to  day,  so  that  if  the  Tribunal  wishes  to  take  its 
usual  recess  at  this  time,  I  will  defer  discussion  of  the  last  propo- 
sition until  after  the  recess. 

The  President  :  The  Tribunal  will  take  a  recess  until  2  o'clock. 

[The  Tribunal,  at  12  o'clock  m.,  took  a  recess  until  2  o'clock  p.  m.J 

633  AFTERNOON  SESSION,  ERmAY,  JULY  1,  1910,  2  P.  M. 

Mr.  Turner  (resuming) :  Recurring  for  a  moment  to  the  question 
propounded  by  his  Honour  Judge  Gray  this  morning  in  connection 
with  Question  2,  and  without  intending  to  present  the  matter  in  an 
extended  way,  because  I  am  anxious  to  get  on,  I  will  suggest  by  way 
of  illustration  what  occurs  to  me  as  a  parallel  case. 

Take  the  case  of  the  grant  of  a  fishing  right  from  "A"  to  "  B." 
"  B  "  comes  into  a  municipal  court  and  alleges  that  the  fishing  right 
was  granted  to  him  to  be  used  for  his  profit,  and  that  that  conferred 
on  him  a  right  to  fish  either  in  person  or  by  his  servants  and  that  he 
had  sent  his  servants  to  the  fishery  to  fish  for  him,  and  that  they 
had  been  interfered  with  in  their  fishing  by  "A,"  for  which  he  asks 
the  court  to  award  him  damages;  and,  the  court,  upon  a  hearing  of 
the  case,  finds  in  favour  of  "  B,"  and  awards  him  damages,  thus 
establishing  his  right  to  fish  by  himself  or  by  his  servants.  Would 
that  judgment  prevent  "A"  from  insisting  at  any  time  thereafter 
that  while  "  B  "  was  entitled  to  fish  by  his  servants,  that  the  judg- 
ment gave  "  B  "  no  right  to  employ  his  "A's  "  servants  for  the  pur- 
pose of  doing  his  fishing?  Would  it  prevent  him  from  insisting  that 
there  was  nothing  in  the  judgment  which  authorised  "  B  "  to  come 
and  seduce  his  servants  away  from  him,  servants  paid  by  him  with 
his  own  money,  and  whose  services  he  had  a  right  to  command  for 
himself? 

Manifestly,  it  seems  to  me,  there  would  be  nothing  in  a  broad 
judgment  in  favour  of  "  B "  upon  that  proposition  which  would 
prevent  "A"  from  saying  thereafter  that  the  judgment  did  not  pre- 
clude him  upon  the  further  question,  that  the  servants  "  B  '*  was 
endeavouring  to  employ  in  his  fishery  were  "A's  "  own  servant,  and 
commanded  by  him  not  to  assist "  B  "  in  his  fishing. 

Now  that  seems  to  me  to  present  a  parallel  case  and  to  show  that 
if  Question  2  should  be  answered  by  this  Tribunal  by  a  simple  af- 
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firmative,  it  would  not  foreclose  Great  Britain  to  maintain  the 
contention  hereafter  that  the  United  States,  while  it  might  employ 
non-inhabitants  generally,  has  no  right  to  employ  fishermen  of 
Newfoundland,  Newfoundland  inhabitants,  without  the  consent  and 
contrary  to  the  prohibition  of  Newfoundland  law. 

Judge  Gray  :  I  do  not  wish  to  enter  into  any  argument  further,  I 
see  the  appositeness  of  your  illustration,  from  your  point  of  view, 
but  of  course  you  will  recollect  that  the  question  presented  to  the 
supposititious  Tribunal  is,  whether  he  has  the  right  to  employ  his 
servants  at  all  in  the  fishery  that  is  granted  to  him  for  profit  in 
"A's  "  lake.  In  this  case  it  is  whether  you  have  a  right  to  employ  a 
particular  class  of  people,  that  is,  people  other  than  inhabitants  of 
the  United  States ;  and  it  seems  to  me,  while  I  quite  see  the  force  of 
your  example,  that  logically,  by  the  universality  of  the  terms,  you 
include  in  "  inhabitants  other  than  the  United  States  "  Newfound- 
landers who  are  under  a  disability,  and  that  the  answer  to  the 
question  might  properly  be,  yes,  if  they  are  not  under  disqualification. 
However,  I  see  the  force  of  your  illustration. 

Mr.  Turner:  It  seems  to  me  that  there  is  the  same  universality 
in  both  cases.  "A,"  in  the  case  I  have  supposed,  alleges  the  right  to 
fish  with  his  servants,  and  the  judgment  awards  him  the  right  on 
the  supposititious  case  I  have  put.  Anybody  in  the  world  may  be 
his  servant,  but  the  judgment  does  not  foreclose  the  question  as  to 
who  are  his  servants  or  who  may  rightfully  be  his  servants. 

Judge  Gray  :  I  do  not  think  it  does  foreclose  the  question. 

Mr.  Turner:  Whether  he  can  make  the  servants  of  "A"  his 
servants. 

But  the  matter  is  not  one  of  very  great  moment,  because  if  the 
Tribunal  should  be  of  the  opinion  that  the  question  is  to  be  construed 
in  the  sense  contended  for  by  the  United  States,  it  could  preserve  the 
rights  of  Great  Britain  if  it  deemed  it  necessary,  by  a  proper  reserva- 
tion ;  and  since  the  United  States  is  not  here  insisting  upon  a  deter- 
mination of  the  question  in  its  relation  to  Newfoundland  fishermen, 
and  insists  that  it  never  intended  to  present  any  question  of  that 
kind  to  this  Tribunal,  it  could  have  no  objection  to  any  reservation 
the  Tribunal  might  think  proper  to  make  on  the  subject. 

Returning,  now,  to  Question  3,  I  submit  that  it  is  affirmatively 
shown  that  the  exactions  and  restrictions  which  Great  Britaih  now 
claims  the  right  to  impose  on  American  fishing-vessels  seeking  the 
treaty  coasts,  were  not  within  the  contemplation  of  the  negotiators 
of  the  treaty  of  1818 : 

On  this  point  I  direct  attention  first  to  the  position  of  the  Pleni- 
potentiaries on  the  part  of  the  United  States.  That  is  stated  in  the 
report  of  the  British  Commissioners,  found  in  the  British  Case 
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Appendix,  at  p.  86,  about  one-third  of  the  way  down,  third  para- 
graph.   Messrs.  Robinson  and  Goulburn  there  say : — 

534  "  They  added  that  while  they  could  not  but  regard  the  propo- 

sitions made  to  the  Government  of  the  United  States  by  Mr. 
Bagot  as  altogether  inadmissible,  inasmuch  as  they  restricted  the 
American  fishing  to  a  line  of  coast  so  limited,  as  to  exclude  them 
from  this  fair  participation,  they  had  nevertheless  been  anxious  in 
securing  to  themselves,  an  adequate  extent  of  coast,  to  guard  against 
the  inconveniences  which  they  understood  to  constitute  the  leading 
objection,  to  the  unlimited  exercise  of  their  fishing.  With  this  view 
they  had  contented  themselves  with  requiring  a  further  extent  of 
coast,  in  those  very  quarters  which  Great  Britain  had  pointed  out, 
because  it  appeared  to  them  that  the  very  small  population  estab- 
lished in  that  quarter,  and  the  unfitness  of  the  soil  for  cultivation 
rendered  it  improbable  that  any  conduct  of  the  American  fishermen 
in  that  quarter  could  either  give  rise  to  disputes  with  the  inhabitants, 
or  to  injuries  to  the  revenue." 

Meaning,  as  I  take  it,  that  the  particular  coasts  which  they  had 
selected  for  their  fishery  operations  were  so  uninhabited  and  unin- 
habitable, and  so  impossible  of  being  brought  into  a  situation  making 
trade  and  revenue  regulations  desirable  or  necessary,  that  the  unre- 
stricted exercise  of  the  fisheries  on  those  coasts,  whatever  the  conduct 
of  the  fishermen,  could  give  rise  to  no  complaints. 

The  action  of  the  negotiators  on  certain  propositions,  as  shown  in 
the  protocols  of  the  conferences,  furnishes  further  affirmative  evi- 
dence that  exactions  and  restrictions  were  not  within  the  contempla- 
tion of  the  negotiators. 

The  first  British  proposal,  it  will  be  remembered,  had  several  pro- 
visions which  were  expressed  to  be  for  the  purpose  of  guarding 
against  smuggling.  The  Americans  objected  to  those  provisions. 
That  is  found  in  the  United  States  Case  Appendix,  at  p.  314. 

They  objected  on  the  ground  that  Mr.  Bagot,  in  his  letters  to  the 
American  Government,  had  not  led  them  to  expect  conditions  and 
restrictions  so  vexatious  to  the  American  fishermen,  and  thereupon ' 
the  British  negotiators  receded  from  their  demand  for  the  smuggling 
provisions ;  saying,  in  their  report,  that  they  did  not  consider  them  to 
be  of  sufficient  importance  to  be  urged  to  a  point  which  might  en- 
danger agreement  on  the  fishery  article. 

Why,  it  may  be  asked,  did  the  British  negotiators,  at  the  very  first 
onset,  give  way  on  these  provisions  ? 

The  answer  must  be  found  in  the  fact  that  they  did  not  consider 
that  conditions  would  ever  arise,  certainly  that  they  did  not  consider 
that  they  were  ever  likely  to  arise,  wjiich  would  make  provisions  of 
that  character  either  necessary  or  desirable. 

Even  if  the  right  had  been  granted — and  I  proceed  now  a  step' 
further — even  if  the  fishing  right  had  been  granted  on  coasts  fully 
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inhabited,  and  having  lighthouses  to  maintain,  and  a  trade  and  com- 
merce to  guard,  the  argument  against  the  power  to  impose  exactions 
and  restrictions  on  fishing- vessels  would  be  very  strong,  in  the  absence 
of  reservation  of  such  a  power  in  the  treaty  making  the  grant. 

Fishing  vessels  are  in  a  special  class,  and  are  objects  of  peculiar 
solicitude  in  international  law.  They  are  not  molested  in  case  of 
war.  The  men  who  engage  in  the  avocation  are  generally  poor. 
Their  vessels  and  fishing  equipment  are  of  but  little  value,  and  the 
returns  which  reward  their  ventures  are  incommensurate  with  the 
labours  and  dangers  which  attend  them.  They  must  move  freely 
and  without  burdensome  restrictions,  if  their  ventures  are  to  prove 
remunerative  at  all.  Moreover,  the  fishery  with  them  is  a  life-long 
vocation,  they  know  nothing  else,  and  are  unfitted  for  anything  else. 
They  must  return  to  the  fishing  coasts  again  and  again,  and  thereby 
brave  detection  and  apprehension  and  punishment  for  any  frauds 
they  might  be  disposed  to  commit  on  the  revenues,  which  frauds,  at 
the  worst,  would  be  of  but  a  trifling  character. 

These  considerations  are  all  factors  which  must  have  entered  into 
the  minds  of  the  men  negotiating  such  treaties  as  that  of  18^,  and 
which,  it  is  submitted,  in  the  absence  of  restrictive  provisions,  or  of 
anything  looking  towards  restrictions,  would  negative  any  purpose  to 
require  even  on  inhabited  coasts,  that  fishing- vessels  enter  and  clear 
every  time  they  come  within  territorial  waters,  or  that  they  be  bur- 
dened with  onerous  dues  which  they  can  ill  afford  to  pay,  and  from 
which  vessels  of  their  class  are  generally  exempt. 

At  the  time  the  treaty  of  1818  was  entered  into,  British  fishing- 
vessels  resorting  to  Newfoundland  were  exempted  from  all  but  nomi- 
nal dues.  I  find  that  stated  in  the  British  Case,  at  p.  65.  The 
provision  is  contained  in  15  Geo.  Ill,  cap.  31 : — 

"  It  is  hereby  further  enacted  by  the  authority  aforesaid  that  from 
and  after  the  1st  day  of  January,  1776,  all  vessels  fitted  and  cleared 
out  as  fishing-shi{)S  in  pursuance  of  this  Act,  or  of  the  before-men- 
tioned Act,  made  in  the  tenth  and  eleventh  years  of  the  reign  of  the 
late  King  William  III,  and  which  shall  be  actually  employed  in  the 
fishery  there,  or  any  boat  or  craft  whatsoever  employed  in  carrying 
coastwise,  to  be  landed  or  put  on  board  any  ships  or  vessels  any  fish, 
oil,  salt,  provisions,  or  other  necessaries  for  the  use  and  purpose  or 
that  fishery,  shall  not  be  liable  to  any  restraint  or  regulation  with 
respect  to  days  or  hours  of  working,  nor  to  make  any  entry  at  the 
custom-house  at  Newfoundland"  except  a  report  to  be  made  by  the 

master  on  his  first  arrival  there,  and  at  his  clearing  out  from 
535      thence ;  and  that  a  fee  not  exceeding  28,  6d,  shall  and  may  be 

taken  by  the  officers  of  the  customs  at  Newfoundland  for  each 
such  report;  and  that  no  other  fee  shall  be  taken  or  demanded  by 
any  officer  of  the  customs  there  upon  any  other  pretence  whatsoever 
relative  to  the  said  fishery,  any  law,  custom,  "or  usage  to  the  contrary 
notwithstanding." 
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Newfoundland,  it  would  appear,  when  finally  invested  with  the 
powers  of  government,  laid  a  small  tonnage  tax  on  its  fishing-vessels 
for  the  support  of  lighthouses,  but  even  that  tax  was  abrogated  in 
1899.  I  find  that  in  an  Act  relating  to  light  dues,  62  &  63  Vict.,  cap. 
19.  The  third  section  of  that  Act  will  be  found  on  p.  755  of  the 
British  Case  Appendix : — 

"  Upon  vessels  owned  and  registered  in  the  colony,  enga^d  in  the 
Labrador.  Bank  and  Coast  fisheries,  or  in  the  local  coasting  trade, 
there  shall  not  be  levied  or  paid  any  rate  or  duty  whatever  under 
this  Act  while  such  vessels  are  not  engaged  otherwise  than  in  the 
said  fisheries  or  trade.  Should  any  such  vessel  proceed  on  any  other 
than  a  fishing  voyage  to  any  place  outside  this  colony,  such  vessel 
shall  be  liable  to  pay  once  m  each  calendar  year  (but  not  oftener 
than  once  in  three  months)  the  rate  or 'duty  of  six  cents  per  reg- 
istered ton." 

These  Newfoundland  light  dues,  it  would  appear,  were  levied  as  a 
tonnage  tax  on  the  vessels,  and  not  specifically  as  light  dues. 

The  President  :  That  is  the  Act,  Sir,  which  you  cited  before  noon 
which  made  an  exception  in  favour  of  French  fishing- vessels! 

Mr.* Turner:  Oh  no.  Sir,  this  is  not  that  Act.  That  is  a  very  late 
Act.    This  is  an  Act  passed  in  1899. 

The  President  :  I  have  not  expressed  myself  clearly.  I  mean,  that 
is  the  Act  to  which  the  Act  of  the  10th  May,  1906,  makes  an  exception 
in  favour  of  French  fishing- vessels  ? 

Mr.  Turner:  I  would  have  to  go  back  to  my  notes  to  detwroine 
that.  I  am  not  certain  that  that  is  the  Act,  but  very  likely  the  Presi- 
dent is  correct  about  it. 

The  President  :  I  think  that  is  the  Act. 

Sir  Charles  Fitzpatiuck  :  P.  755  of  the  British  Case  Appendix. 

The  President:  In  the  American  Counter-Case  Appendix,  there 
is  the  Act  of  the  10th  May,  1906.  That  is  the  Act  which  makes  an 
exception  in  favour  of  the  French  fishing- vessels? 

Mr.  Turner  :  Now,  I  have  the  Act  before  me,  the  10th  May,  1906, 
an  Act  to  amend  62  &  63  Vict.,  cap.  19.  It  refers  to  the  same  Act  that 
the  President  indicated. 

The  President:  This  Act  of  1906  makes  an  exception  in  favour 
of  French  vessels? 

Mr.  Turner  :  It  has  made  the  law  apply  to  French  fishing- vessels 
just  as  it  does  to  the  local  fishing- vessels. 

The  President:  Probably  in  consequence  of  the  treaty  of  1904,  in 
which  it  is  said  that  French  vessels,  or  that  the  "  French  fishery,''  is 
to  be  treated  on  a  footing  of  equality  with  the  British  fishery  ? 

Mr.  Turner:  Very  likely.  Sir.  One  view  in  which  the  United 
States  presents  the  matter  is  that  it  is  a  recognition  by  the  Govern- 
ment of  Newfoundland  of  the  fact  that  foreign  nations  exercising 
rights  under  such  treaties  as  that  of  1904  between  France  and  Great 
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Britain,  and  certainly  nations  exercising  rights  under  the  much 
more  exacting  provisions  of  such  a  treaty  as  that  of  1818  between 
the  United  States  and  Great  Britain  cannot  be  subjected  to  restric- 
tions and  exactions  to  which  the  local  vessels  are  not  subject.  In 
view  of  the  action  of  Newfoundland,  Sir  Edward  Grey,  whose  at- 
tention was  called  to  the  statute,  62  &  63  Vict.,  cap.  19,  very  properly 
admitted  the  injustice  of  imposing  light  dues  on  American  fishing- 
vessels,  and  his  admission  to  that  effect  is  found  in  the  United  States 
Case  Appendix,  at  p.  1007.  It  is  true  that  Sir  Edward  in  this  pas- 
sage, which  I  shall  read  to  the  Tribunal,  was  speaking  of  a  inodus 
vivendij  but  his  observation  applies  with  even  greater  force  for  that 
reason  to  the  imposition  of  dues  under  such  treaties  as  that  of  1818. 
I  read  from  a  letter  directed  to  Honourable  Whitelaw  Eeid,  the 
American  Ambassador  at  London,  the  last  paragraph  found  on 
p.  1007:— 

"  Finally,  His  Majesty's  Government  feel  that  the  payment  of  light 
dues  by  an  American  vessel  entering  a  port  of  the  Colony  clearly  does 
not  involve  an  unreasonable  interference  with  the  exercise  of  the 
treaty  rights  of  the  American  fishermen  on  board.  These  dues  are 
payable  by  all  vessels  of  whatever  description  and  nationality,  other 
than  coasting  and  fishing  vessels  owned  and  registered  in  the  Colony. 

As,  however,  vessels  of  the  latter  class  are  under  certain 
536      conditions  exeinpt  either  wholly  or  in  part  from  payment. 

His  Majesty's  Government  consider  that  it  would  be  unfair 
to  introduce  any  discrimination  against  American  vessels  in  this  re- 
spect, and  it  is  proposed  that  the  demand  for  light  dues  should  be 
waived  under  the  same  conditions  as  in  the  case  of  the  Newfoundland 
vessels." 

The  PsEsmENT:  May  it  not  be  that  was  in  the  same  spirit  that  the 
exception  was  made  in  favour  of  French  vessels  ? 

Mr.  Turner:  That  is  what  I  was  about  to  observe  to  the  Tribunal, 
that  if  fishing  on  terms  of  equality  involves  the  exemption  of  French 
fishing- vessels  from  these  light  dues,  then  the  right  of  fishing  in  com- 
mon, which  presupposes  an  equal  right,  whatever  view  may  be  given 
to  the  meaning  of  the  term  in  other  respects,  would  require  the  same 
exemption;  and  this  statement  of  Sir  Edward  Grey  applies,  not  only 
with  full  force  to  the  status  which  was  then  being  established  by  the 
modus  Vivendi^  but  also  to  the  status  established  by  the  treaty  of  1818. 

Now,  it  may  be  admitted  that  conditions  have  materially  altered" 
since  1818,  and  that  there  ought  to  be  a  larger  measure  of  supervision 
over  and  restriction  on  fishing  vessels  than  was  necessary  or  was  con- 
templated in  1818,  but  that  admission  does  not  carry  with  it  the 
right  to  impose  such  restrictions.  You  cannot  change  the  meaning  of 
a  treaty  because  conditions  have  changed ;  and  what  the  treaty  mean! 
in  1818  with  reference  to  the  right  to  impose  these  restrictions  and 
exactions,  it  means  to-day.    The  remedy  is  by  an  appeal  to  the  comity 

92909'— S.  Doc.  870, 61-3,  vol  9 58 
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and  sense  of  justice  of  the  nation  exercising  the  dominant  right. 
That  fact  is  found  stated  clearly  and  tersely  in  a  report  of  the  Privy 
Council  of  Canada.  I  do  not  refer  to  it  because  it  is  from  the  Privy 
Council  of  Canada.  The  opinion  of  that  body  of  gentlemen  is  en- 
titled to  great  respect;  as  much  respect,  I  have  no  doubt,  as  that  of 
any  other  body  of  gentlemen  occupying  similar  station,  and  I  refer 
to  it  for  that  reason,  not  because  it  happens  to  come  from  Canada. 

This  Report,  adopted  by  the  honourable  the  Privy  Council  for 
Canada,  and  approved  by  his  Excellency  the  Governor-Greneral  on 
the  14th  day  of  June,  1886,  commences  on  p.  810  of  the  Appendix  to 
the  Case  of  the  United  States,  but  the  portion  of  the  report  which  I 
wish  to  read  is  found  on  p.  817,  being  the  last  paragraph  on  that 
page. 

"  The  undersigned  is  of  opinion  that  while,  for  the  reasons  which 
he  has  advanced,  there  is  no  evidence  to  show  that  the  Government 
of  Canada  has  sought  to  expand  the  scope  of  the  convention  of  1818 
or  to  increase  the  extent  of  its  restrictions,  it  would  not  be  difficult  to 
prove  that  the  construction  which  the  United  States  seeks  to  place 
on  that  convention  would  have  the  effect  of  extending  very  largely 
the  privileges  which  their  citizens  enioy  under  its  terms.  The  con- 
tention that  the  changes  which  may  irom  time  to  time  occur  in  the 
habits  of  the  fish  taken  off  our  coasts,  or  in  the  methods  of  taking 
them,  should  be  regarded  as  justifying  a  periodical  revision  of  the 
terms  of  the  treaty,  or  a  new  interpretation  of  its  provisions,  cannot 
be  acceded  to.  Such  changes  may  from  time  to  time  render  the  con- 
ditions of  the  contract  inconvenient  to  one  party  or  the  other,  but  the 
validity  of  the  agreement  can  hardly  be  said  to  depend  on  the  con- 
venience or  inconvenience  which  it  imposes  from  time  to  time  on  one 
or  other  of  the  contracting  parties.  When  the  operation  of  its  pro- 
visions can  be  shown  to  have  become  manifestly  inequitable,  the 
utmost  that  good-will  and  fair  dealing  can  suggest  is  that  the  terms 
should  be  reconsidered  and  a  new  arrangement  entered  into ;  but  this 
the  Government  of  the  United  States  does  not  appear  to  have  con- 
sidered desirable," 

That,  I  take  it,  correctly  states  the  rule  of  law  on  the  subject. 
What  the  treaty  of  1818  meant  with  reference  to  the  imposition  of 
restrictions  and  exactions  in  the  year  1818,  it  means  in  this  year  1910 ; 
and,  while  conditions  may  have  arisen  which  would  appear  to  make  it 
iiard  and  inequitable  to  continue  to  pursue  the  right  without  refer- 
ence to  the  changed  necessities  of  the  local  Government,  yet  the  way 
and  manner  of  curing  the  difficulty  is  by  a  free  and  fair  and  just 
arrangement  between  the  two  nations  to  readjust  the  exercise  of  the 
right  to  meet  the  changed  conditions,  rather  than  by  an  attempt  to 
give  a  construction  to  the  treaty  which  it  would  not  have  borne  in 
the  year  1818;  and  I  may  say  that  there  is  not  and  never  has  been 
any  disinclination  on  the  part  of  the  Government  of  the  United 
States  to  meet  the  Government  of  Great  Britain  in  the  very  fairest 
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and  friendliest  spirit  upon  the  subject,  as  upon  every  other  subject 
connected  with  the  arrangement  of  these  fisheries. 

Now,  passing  on,  the  United  States  submits  that  the  submission  of 
Question  3  is  confined  to  fishing- vessels  which  enter  the  treaty  waters 
for  the  purpose  of  fishing.  It  has  no  relation  to  commercial  privi- 
leges, and  the  elimination  of  that  feature  obviates  the  necessity  of 
noticing  and  discussing  the  numerous  statutes  of  Great  Britain,  and 
of  the  United  States,  and  of  the  various  States  in  the  United  States, 
and  of  the  British  provinces,  collected  in  the  British  Case  for  the 
purpose  of  showing  the  practice  pursued  with  reference  to  trading 
vessels,  and,  to  a  limited  extent  with  reference  to  fishing-vessels 
entering  the  ports  of  foreign  countries.  Such  a  collection  is 
637  not  very  illuminating  at  best  of  the  question  at  issue.  I  con- 
clude my  discu&sion  of  Question  3  by  reading  from  the  United 
States  Argument  at  p.  Ill,  last  paragraph : — 

"  The  Question  to  be  determined  is  not  what  is  or  has  been  cus- 
tomary in  the  case  of  either  trading  or  fishing  vessels,  but,  looked  at 
in  the  light  of  conditions  surrounding  the  Newfoundland  and  Lab- 
rador fisheries  in  1818,  and  the  known  policy  of  Great  Britain  with 
reference  to  them  and  the  shores  on  which  they  were  carried  on,  what 
did  the  negotiators  of  the  treaty  of  1818  contemplate  with  reference 
to  the  various  requirements,  the  right  to  impose  which  is  now  claimed 
by  Great  Britain?  Did  they  intend  to  subject  to  such  requirements 
the  fishing  vessels  of  the  United  States  resorting  to  the  bleak  and 
inhospitable  sliores  of  western  and  southern  Newfoundland  and 
eastern  Labrador,  destitute  alike  of  people  with  whom  to  trade,  of 
ports  in  which  to  renort,  and  of  light-houses  to  light  the  fishing 
vessels  on  their  way  ? 

I  come  now  to  Question  4,  which  is : — 

"  Question  4.  Under  the  provision  of  the  said  Article  that  the 
American  fishermen  shall  be  admitted  to  enter  certain  bays  or  harbors 
for  shelter,  repairs,  wood,  or  water,  and  for  no  other  purpose  what- 
ever, but  that  they  shall  oe  under  such  restrictions  as  may  be  neces- 
sary to  prevent  their  taking,  drying,  or  curing  fish  therein  or  in  any 
other  manner  whatever  abusing  the  privileges  thereby  reserved  to 
them,  is  it  permissible  to  impose  restrictions  making  the  exercise  of 
such  privileges  conditional  upon  the  payment  of  light  or  harbor  or 
other  dues,  or  entering  or  reporting  at  custom-houses  or  any  similar 
conditions?  " 

This  question,  like  Question  3,  has  nothing  to  do  with  commercial 
privileges.  Commercial  privileges,  it  is  again  stated,  were  not  granted 
by  the  treaty  of  1818,  and  certainly  not  on  the  non-treaty  coasts. 
It  is  true  that  there  has  been  controversy  between  the  two  countries 
over  the  exercise  by  American  fishing- vessels  of  commercial  privileges 
to  a  limited  extent  on  the  non-treaty  coasts,  but  the  right  of  such 
vessels  in  that  respect  has  never  been  predicated  by  the  United 
States  on  anything  in  the  treaty  of  1818.  Question  4,  when  looked  at 
even  casually,  will  be  seen  to  have  reference  to  American  fishermen 
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as  fishermen,  and  to  their  entering  the  bays  and  harbours  of  the 
non-treaty  coasts,  for  shelter,  wood,  water  and  repairs,  and  involves 
no  consideration  of  their  entry  into  the  bays  and  harbours  in  any 
other  character  or  for  any  other  purpose.  I  shall  deal  then  with  the 
question  as  referring  to  American  fishermen  entering  the  bays  and 
harbours  of  the  non-treaty  coasts  with  their  vessels  pursuant  to  the 
proviso  of  the  renunciatory  clause  of  the  treaty.  The  positions  taken 
by  the  United  States  with  reference  to  Question  3 — ^that  is  the  posi- 
tions based  upon  the  conditions  surrounding  the  treaty  coasts,  except 
that  position  based  on  the  policy  of  Great  Britain  in  relation  to  the 
coasts  of  Newfoundland  and  Labrador — apply  with  full  force  and 
added  force  to  Question  4.  The  non-treaty  coasts  were  perhaps  more 
fully  settled  in  1818  than  the  treaty  coasts  of  Newfoundland  and 
Labrador,  but  still  they  were  very  sparsely  settled  at  that  time.  The 
information  furnished  by  the  two  Governments  in  this  case,  shows 
that  there  were  four  lighthouses  on  the  entire  non-treaty  coasta 
Commencing  down  here  at  Sable  Island  and  running  all  the  way  up 
to  the  Straits  of  Belle  Isle  there  were  only  four  lighthouses  in  the  year 
1818.  There  were  exceedingly  sparse  settlements  over  this  very  ex- 
tended coast,  in  the  year  1818,  no  considerable  trade  and  certainly 
no  machinery  for  trade.  The  coasts  were  enormous  in  extent,  as  the 
Tribunal  can  see  from  this  map,  several  thousand  miles,  indented 
with  bays,  wooded,  and  shrouded  with  fogs  during  very  considerable 
periods  of  the  year,  and  probably — although  I  do  not  say  this  as  a 
fact,  because  there  is  no  information  on  the  subject — not  half-a-dozen 
custom-houses  between  Sable  Island  here,  and  the  Straits  of  Belle 
Isle,  away  up  there.  Even  to-day  the  ports  of  entry  on  these  coasts 
must  necessarily  be  few  and  far  between.  The  cost  of  any  efficient 
revenue  service  on  so  extended  a  coast,  difficult  to  supervise  and 
guard,  would  far  out-measure  any  benefit  to  the  revenues  from  the 
establishment  of  such  a  service.  In  view  of  these  facts,  well  known 
to  the  negotiators  of  the  treaty  of  1818,  it  is  impossible  to  assume 
that  they  expected  American  fishing-vessels,  running  into  the  bays 
of  this  very  e^rfended  coast  for  the  purpose  of  shelter,  to  suspend 
their  voyages  to  or  from  the  home  port,  or  to  suspend  fishing,  if  then 
engaged  in  fishing,  in  order  to  seek  a  distant  port  of  entry  to  make 
report  that  they  had  sought  a  friendly  haven  in  one  of  these  bays  in 
time  of  distress.  The  British  Case  continually  speaks  about  the  priv- 
ilege of  entering  a  harbour,  as  if  the  privilege  were  only  to  be  exer- 
cised in  the  case  of  settled  bays  or  harbours  with  accommodating 
customs  officials,  lighthouses,  and  other  port  conveniences,  but  the 
privilege  applies  to  any  of  the  bays  and  harbours  of  the  coast. 
American  fishing-vessels  were  to  have  the  right  to  run  into  any  of 
the  bays  and  harbours  in  cases  of  distress,  as  declared  in  the  proviso 
to  the  renunciatory  clause  of  the  treaty  of  1818.    These  considera- 
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tions  apply  to  a  certain  extent  to  both  Questions  3  and  4.  But  there 
is  one  feature  of  Question  4  which  does  not  enter  into  Question  3, 
and  that  is  that  the  treaty  itself  expresses  the  measure  of  super- 
vision which  may  be  exercised  over  fishing- vessels  seeking  the 
638  bays  and  harbours  of  the  non-treaty  coasts.  The  proviso  ad- 
mitting American  fishermen  into  the  bays  and  harbours  of 
the  non-treaty  coasts  has  another  proviso : — 

"  But  they  shall  be  under  such  Bestrictions  as  may  be  necessary  to 
prevent  their  taking,  drying  or  curing  Fish  therein,  or  in  any  other 
manner  whatever  abusing  the  Privileges  hereby  reserved  to  them." 

The  restrictions  here  mentioned  were  manifestly  not  ordinary 
revenue  restrictions.  The  words  not  only  imply  that,  but  the  action 
of  the  negotiators  on  the  smuggling  provisions  demonstrates  it.  I 
refer  to  the  smuggling  provisions  that  the  British  negotiators  wanted 
to  insert  in  the  treaty,  and  which  they  abandoned  on  the  protest  of 
the  American  negotiators. 

The  vessels  thus  relieved  from  customs  surveillance  were  vessels 
that  had  the  right  to  resort  both  to  the  treaty  coasts  and  the  non- 
treaty  coasts.  When  the  smuggling  provision  was  stricken  out  for 
the  purposes  of  the  treaty  coasts  it  was  stricken  out  for  any  purpose 
on  the  non-treaty  coasts,  and  it  is  a  necessary  conclusion  that  the 
restrictions  to  which  American  vessels  were  to  be  subject  on  the  non- 
treaty  coasts  to  prevent  them  from  abusing  the  privileges  of  the 
treaty,  must  have  been,  within  the  contemplation  of  the  negotiators, 
restrictions  other  than  those  appertaining  to  the  ordinary  revenue 
requirements  of  the  country.  What  those  restrictions  were  to  be  is 
expressly  stated  in  the  treaty,  and  resort  must  be  had  to  that  rather 
than  to  the  very  general  considerations  set  forth  in  the  British  Case 
for  the  purpose  of  determining  the  nature  of  the  restrictions.  We 
are  not  aided  at  all  by  the  collection  of  statutes  in  the  British  Case 
showing  impositions,  either  in  the  matter  of  customs  reports,  or  in 
the  matter  of  liability  to  the  payment  of  light  and  harbour  dues, 
imposed  on  commercial  vessels  generally.  We  are  remitted  here,  I 
submit,  to  the  terms  of  the  treaty  which  declare  that  the  fishing- 
vessels  seeking  the  shelter  of  the  non-treaty  coast,  in  the  situations  of 
distress  mentioned  in  the  renunciatory  clause,  are  to  be  subjected  to 
"  such  restrictions  as  may  be  necessary  to  prevent  their  taking,  dry- 
ing or  curing  fish  therein,  or  in  any  other  manner  whatever  abusing 
the  privileges  hereby  reserved  to  them."  This  restrictive  clause  is 
subject  to  the  rule  expressio  unites  eat  excluaio  alterius,  I  insist  very 
confidently  that  since  Great  Britain  has,  ex  induatria,^  reserved  to 
herself  the  right  to  impose  restrictions  upon  these  vessels  for  a  par- 
ticular purpose,  it  necessarily  follows  that  she  did  not  intend  to  re- 
tain to  herself  the  right  to  impose  restrictions  for  any  other  purpose. 
This  Tribunal  must  determine  before  it  can  give  its  sanction  to  the 
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restrictions  which  Great  Britain  insists,  under  the  submission  in 
Question  4,  that  she  has  the  right  to  impose,  that  they  are  necessary 
to  prevent  the  taking,  drying  or  curing  fish  by  American  fishermen 
or  to  prevent  them  from  otherwise  abusing  the  treaty  privilege.  But 
that  I  submit  is  not  all.  The  treaty  privilege  was  not  given  with  one 
hand  to  be  taken  back  with  the  other.  And  therefore  another  factor 
enters  into  the  equation.  Are  the  restrictions  in  any  given  case  so 
stringent  as  to  nullify  or  make  valueless  the  privilege  conferred  by  the 
treaty  ?  The  restrictions  cannot  be  a  fixed  quantity,  to  be  established 
and  applied  in  all  cases  and  under  all  circumstances.  Restrictions 
might  be  permissible  in  settled  bays  when  they  would  not  be  per- 
missible in  unsettled  bays,  both  because  they  might  be  necessary  in 
the  one  and  not  in  the  other,  and  because  they  would  not  be  unduly 
burdensome  in  the  one  when  they  would  be  in  the  other.  The  ques- 
tion must  always  be :  Are  they  necessary,  under  the  peculiar  circum- 
stances of  the  case  in  which  they  are  attempted  to  be  applied  ? 

The  United  States  does  not  controvert  that  reports  at  custom- 
houses or  to  custom  officials,  by  American  fishing-vessels  seeking 
shelter,  wood,  water,  or  repairs,  on  the  non-treaty  coasts,  may  be 
a  proper  safeguard  against  abuses  of  the  privilege  of  resort  to  those 
coasts,  when  the  bays  and  harbours  into  which  they  may  be  driven 
have  custom-houses  or  are  supplied  with  officials  resident  therein 
to  whom  reports  may  be  made.  It  does  controvert  that  with  ref- 
erence to  the  treaty  coast,  but  with  reference  to  the  non-treaty  coasts 
it  admits  that  its  vessels  seeking  the  shelter  of  those  coasts  ought 
to  report  at  custom-houses  where  they  may  do  so  without  destroy- 
ing or  unduly  minimising  the  privilege  conferred  upon  them.  The 
report  of  fishing- vessels  at  custom-houses  may  be  considered  a  proper 
safeguard  against  abuse  of  the  treaty  privilege  when  the  bays  or 
harbours  into  which  they  may  have  been  driven  have  custom-houses 
or  are  supplied  with  officials  resident  therein  to  whom  report  may 
be  made.  It  is  proper  because  it  gives  notice  of  the  presence  of 
fishing-vessels  and  enables  the  officials  to  exercise  a  measure  of 
supervision  over  them  and  to  sec  that  their  privileges  are  not  abused, 
and  in  that  sense  it  may  be  said  to  be  necessary.  But  the  same 
concession  cannot  be  made  with  reference  to  unsettled  bays  and 
harbours.  To  require  fishing-vessels  to  seek  a  distant  custom-house 
for  the  mere  purpose  of  reporting  that  they  had  sought  shelter 
539  in  an  unsettled  bay  would,  so  far  as  supervision  over  their 
movements  is  concerned,  be  like  locking  the  stable  door  after 
the  horse  is  stolen. 

It  is  impossible  to  see  how  such  a  nunc  pro  tunc  report  would 
be  of  any  value  whatever.  It  would  neither  prove  that  any  fish 
the  vessels  might  have  on  board  were  caught  within  British  waters 
nor  tliat  the  fishermen  had  purchased  a  peck  of  potatoes  or  a  goose 


for  their  Sunday  dinner  from  some  isolated  farmer  and  paid  for 
it  with  a  couple  of  plugs  of  tobacco.  But  if  it  can  be  successfully 
urged  that  a  belated  report  would  be  of  some  value  in  detecting  such 
breaches  of  the  treaty  privilege,  and  such  frauds  on  the  revenue, 
how  valuable  would  it  be?  Would  the  occasional  detection  of  a 
guilty  American  fisherman  justify  a  restriction  which  would  con- 
vert the  exercise  of  a  beneficent  privilege  into  an  intolerable  burden  ? 
If  the  vessels  resorted  to  the  settled  bays  and  harbours  only,  the 
mere  matter  of  reporting  at  custom-houses  would  present  no  difficulty. 
The  act  of  reporting  would  have  some  relation  to  the  abuses  which 
the  treaty  restriction  was  intended  to  guard  against,  and  it  would 
not  be  so  serious  a  burden  to  the  fishermen  that  it  would  outweigh 
the  benefit  to  tlie  Canadian  Government.  But  the  vessels  must  resort 
to  the  nearest  bay  or  harbour,  in  the  straits  of  emergency,  settled 
or  unsettled,  guarded  by  customs  officials  or  unguarded.  If  the 
resort  be  to  bays  and  harbours  of  the  latter  class,  then  it  is  insisted 
that  there  can  be  no  necessity  for  a  report  at  the  custom-house,  or 
if  there  might  be  some  beneficial  result  from  it  that  the  benefit  is 
so  far  outweighed  by  the  burden  that  it  cannot  be  said  to  be  a  neces- 
sary restriction  in  the  sense  of  the  treaty. 

There  ought  to  be  a  fair  balance  in  all  restrictions  between  the 
necessities  of  the  local  government  and  the  necessities  of  the  fishing- 
vessels.  This  fact,  it  is  respectfully  submitted,  has  been  lost  sight 
of  by  the  officials  of  the  Dominion  Government.  The  privilege  ac- 
corded to  American  fishing-vessels  was  a  valuable  but  not  an  unusual 
privilege,  and  that  the  restrictions  with  which  it  was  to  be  hedged 
around  were  such  only  as,  in  the  language  of  the  treaty,  were  neces- 
sary to  prevent  abuse  of  that  privilege  is  a  fact  that  has  been  lost 
sight  of.  The  word  necessary  means  indispensably  requisite,  or 
absolutely  needed  to  accomplish  a  desired  result.  A  thing  may  be 
proper  or  desirable  or  efficient  to  accomplish  a  certain  result,  but  it  is 
only  necessary  when  it  is  indispensable  to  the  accomplishment  of 
that  result.  It  is  submitted  that  the  negotiators  employed  the  word 
intelligently.  Their  purpose  was  to  secure  a  privilege  to  the  Ameri- 
can fishermen,  and  not  to  impose  a  burden  on  them,  and  hence  they 
provided  that  the  latter  should  be  subject  to  such  restrictions,  and  to 
such  restrictions  only,  as  were  necessary  to  prevent  them  from  abus- 
ing the  treaty  privilege. 

They  might  have  said  that  the  American  fishermen  should  be  under 
such  restrictions  as  the  local  government  might  see  fit  to  impose,  but 
they  did  not.  They  said  that  the  fishermen  were  to  be  under  neces- 
sary restrictions,  and,  strictly  speaking,  that  means  indispensable  re- 
strictions, absolutely  needed  restrictions.  The  term  does  not  mean 
any  restrictions  which  Canada  may  see  fit  to  impose,  nor  does  it  mean, 
in  all  cases,  proper,  serviceable,  desirable,  efficient,  or  adequate  re- 
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strictions.  But  words  are  not  always  susceptible  of  practical  appli- 
cation in  their  most  extreme  sense,  and  the  United  States  conceives 
that,  in  the  sense  in  which  the  term  necessary  restrictions  was  used  in 
the  treaty,  it  was  a  relative  term,  in  which  time,  place,  circumstances, 
object,  and  effect  were  all  to  play  an  important  part.  There  would 
be  no  cause  for  anybody  to  complain  of  a  restriction  which,  while 
proper  and  efficient,  was  not  necessary  in  the  sense  that  it  was  indis- 
pensable, where  compliance  would  not  be  unduly  burdensome.  In 
Ihat  class  of  cases,  any  restriction  promotive  of  the  end  sought  might 
be  very  properly  called  a  necessary  restriction.  But  in  cases  where 
the  restriction  would  be  burdensome,  and  especially  where  it  would 
be  so  burdensome  as  to  practically  nullify  the  privilege,  in  that  class 
of  cases,  the  restriction  to  be  considered  necessary  ought  to  be  an 
absolutely  indispensable  restriction. 

Authority  to  impose  a  restriction  which  would  nullify  the  treaty 
right,  or  go  far  in  that  direction,  cannot  be  considered  as  within  the 
contemplation  of  the  treaty.  As  before  stated,  the  negotiators  of  the 
treaty  did  not  intend  to  give  with  one  hand  and  take  away  with  the 
other.  Therefore  the  restrictions  which  they  authorised  must  be  con- 
strued to  be  such  as  are  consistent  with  the  exercise  and  enjoyment 
of  the  treaty  privilege.  They  must  have  had  it  in  contemplation 
that  the  restrictions  would  be  imposed  in  a  great  variety  of  circum- 
stances, and  that  they  should  be  suited  to  the  circumstances,  both  for 
the  safeguarding  of  local  rights  and  for  the  enjoyment  of  the  treaty 
privilege. 

It  is  in  this  sense  that  I  have  said  that  the  term  "  necessarv  restric- 
tions  "  was  a  relative  term.  The  fair  balance  between  the  local  gov- 
ernment and  the  fishermen  to  which  I  have  referred  involves  all  of 
these  considerations.  That  fair  balance  would  be  preserved,  and 
these  considerations  given  their  due  and  proper  weight,  if  American 
fishing-vessels  were  required  to  report  their  arrival  and  depar- 
640  ture  in  all  bays  or  harbours  having  custom-houses  or  custom 
officials  to  whom  reports  might  be  made;  and  if  they  were  not 
obliged  to  hunt  up  a  custom-house  to  make  reports  when  resorting 
to  the  unsettled  bays  and  harbours. 

In  the  one  case,  the  restriction  would  be  proper,  because  it  might 
be  readily  complied  with ;  in  the  other  it  would  be  neither  proper  nor 
necessary,  because  it  could  not  be  complied  with  without  nullifying 
the  treaty  privilege,  and  also  because  its  enforcement  would  serve  no 
really  useful  and  beneficial  purpose. 

This  concession  about  reporting  at  the  custom-houses  where  reports 
are  capable  of  being  made  consistently  with  the  fair  enjoyment  of  the 
privilege  is  the  only  conceasion  which  the  United  States  is  prepared 
to  make  in  connection  with  this  question.  It  insists  that  the  pay- 
ment of  light,  harbour  and  other  dues  by  its  vessels  seeking  Canadian 
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bays  and  harbours  in  distress,  is  neither  necessary  nor  proper  nor  de- 
sirable for  any  of  the  purposes  of  the  treaty  of  1818.  Those  dues  are 
laid  as  a  tax  on  the  vessels,  and  it  insists  that  the  payment  of  a  tax 
is  not  necessary  to  prevent  the  fishing- vessels  from  fishing  or  curing 
fish,  or  in  any  other  manner  abusing  the  privileges  conferred  by  the 
treaty.  In  no  sense  can  they  be  considered  as  within  the  contempla- 
tion of  the  treaty.    They  are  not  necessary  restrictions. 

The  theory  upon  which  light  and  port  charges  are  imposed,  set 
forth  in  the  British  Case  and  in  the  Argument  by  learned  counsel,  is 
only  partially  correct.  Those  conveniences  are  primarily  for  the 
benefit  of  the  country  maintaining  them.  They  are  accessories  of  its 
trade  and  commerce.  In  so  far  as  they  operate  for  the  benefit  of 
other  countries,  the  country  maintaining  them  is  repaid  by  the  ben- 
efit which  it  receives  from  similar  conveniences  maintained  by  the 
other  countries.  While  the  burdens  are  borne  separately  the  benefits 
are  mutual  and  reciprocal.  But  if  it  were  otherwise,  the  United 
States  does  not  conceive  it  to  be  a  weighty  argument  to  urge  the  ben- 
efits from  light-houses  and  port  conveniences  against  poor  and  dis- 
tressed fishermen  as  a  pretext  for  burdening  them  in  the  offices  of  hu- 
manity which  every  civilised  country  freely  extends  gladly  and  with- 
out price  to  every  class  of  distressed  seamen.  It  would  be  a  reproach 
to  the  men  on  either  side  who  formed  the  treaty  of  1818  to  assume 
that  they  meant  to  attach  to  the  treaty  privilege  any  such  burdens, 
or  that  they  considered  that  such  burdens  at  any  time  or  under  any 
circumstances  could  become  proper  or  necessary  restrictions  on  the 
treaty  privileges. 

The  occasions  for  the  call  of  these  vessels  prescribed  in  the  treaty 
are  what  would  be  occasions  of  distress,  as  that  term  is  generally 
used  in  international  law;  and  the  United  States  insists  that  its 
vessels  in  distress  would  be  justified  in  their  calls  at  these  British 
l>orts  without  any  treaty  provisions  authorising  it,  and  that  they 
would  be  entitled  to  receive  hospitable  treatment  there,  to  have  their 
wants  supplied,  and  to  be  permitted  to  go  on  their  way  without  con- 
ditions, or  limitations,  or  exactions,  or  burdens  of  any  kind.  That 
such  calls  must  be  received  hospitably  and  the  vessels'  wants  supplied 
has  become  crystallised  into  a  rule  of  international  law  by  the  humane 
practice  of  nations.  I  will  not  read  authorities  at  this  late  period  in 
my  argument,  but  I  will  refer  the  Tribunal  to  some  authorities  on  this 
subject,  and  will  be  very  glad  to  furnish  the  authorities  in  order  that 
the  members  may  examine  them.    The  authorities  are  here. 

A  vessel  in  distress,  under  the  principles  of  international  law,  may 
enter  a  blockaded  port,  and  if  it  does  not  break  bulk,  is  entitled  to 
come  out  without  molestation  from  the  blockading  squadron.  This 
will  be  found  laid  down  by  Hall  at  p.  711,  by  Halleck  in  vol.  ii  of  his 
work  at  section  32,  p.  234,  by  the  Supreme  Court  of  the  United 
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States  in  the  ease  of  the  "  Forest  Bang,"  reported  in  17  Wallace 
at  p.  29,  by  the  Admiralty  Court  of  England  in  the  case  of  the 
"  Charlotta,"  reported  in  1  Edwards,  p.  162;  and  by  the  same 
court  in  the  "  Hurtige  Hane,"  reported  in  2  Robinson,  p.  127.  And 
the  same  principle  was  again  laid  down  by  the  Supreme  Court  of 
the  United  States  in  the  "  Neustra  Senora  de  Ragla,"  reported  in  17 
Wallace  at  p.  80.  More  than  that,  this  principle  is  carried  by  the 
municipal  courts  to  the  extent  that  in  cases  of  distress  which  forces 
vessels  into  ports  other  than  those  contemplated  at  the  time  their 
charter  parties  were  entered  into,  it  will  relieve  against  breaches  of 
their  charter  parties  and  against  breaches  of  conditions  in  marine 
policies,  and  will  likewise  relieve  against  breaches  of  the  customs  and 
the  revenue  laws.  This  is  laid  down  in  the  case  of  Hallet  v.  Brown 
and  Jenks,  in  3  Cranch,  210;  Brig  "Short  Staple,"  9  Cranch,  55; 
Brig  "Concord,"  9  Cranch,  387;  the  case  of  the  "Eleanor"  in  the 
English  Admiralty  Court,  reported  in  Edwards,  pp.  169  and  160. 

Halleck,  in  his  work  on  international  law,  vol.  ii,  section  24,  p.  125, 
states  that  the  principle  had  induced  the  very  chivalrous  practice  on 
the  part  of  the  Spaniards  to  receive  in  their  ports  the  war- vessels  of 
their  enemies  in  distress,  to  supply  their  necessities,  and  to  send  them 
out  upon  the  seas  to  go  on  their  way  freely  and  without  molestation. 

I  have  not  time  to  read  these  authorities,  but  I  find  the  prin- 
541  ciple  stated  by  Mr.  Bayard  in  one  of  his  letters,  written  con- 
cerning the  fishing  difficulties  occurring  on  the  non-treaty 
coasts  in  1888 ;  and  I  will  content  myself  with  reading  that  as  a  full 
and  convincing  statement  of  the  principle  to  which  I  have  been  re- 
ferring. It  is  found  in  the  United  States  Case,  Appendix,  at  p.  85 J . 
This  letter  is  from  Mr.  Bayard,  who  was  then  Secretary  of  State  of 
the  United  States,  to  Mr.  Phelps,  the  American  Ambassador  at  Lon- 
don, and  it  is  dated  the  6th  day  of  November,  1886.  It  commences 
on  p.  849  of  the  second  volume  of  the  United  States  Case  Appendix. 
Mr.  Bayard  is  complaining  of  exactions  and  restrictions  imposed  on 
American  fishing- vessels,  seeking  the  non-treaty  coasts  of  Canada  in 
distress,  and  he  thus  declares  the  principle  that  should  govern  their 
reception  in  foreign  ports : — 

"Were  there  no  treaty  relations  whatever  between  the  United 
States  and  Great  Britain,  were  the  United  States  fishermen  without 
any  other  right  to  visit  those  coasts  than  are  possessed  by  the  fishing 
craft  of  any  foreign  country  simply  as  such,  the  arrest  and  boarding 
of  the  Grimes,  as  above  detailed,  followed  by  forcing  her  into  the 
port  of  Shelburne,  there  subjecting  her  to  fine  for  not  reporting,  and 
detaining  her  until  her  bait  and  ice  were  spoiled,  are  wrongs  which  I 
am  sure  Her  Majesty's  Government  will  oe  prompt  to  redress.  No 
Governments  have  been  more  earnest  and  resolute  in  insisting  that 
vessels  driven  by  stress  of  weather  into  foreign  harbors  should  not  be 
subject  to  port  exactions  than  the  Governments  of  Great  Britain  and 
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the  United  States.  So  far  has  this  solicitude  been  carried  that  both 
Governments,  from  motives  of  humanity,  as  well  as  of  interest  as 
leading  maritime  powers,  have  adopted  many  measures  bv  which 
forei^ers  as  well  as  citizens  or  subjects  arrivinff  within  tneir  ter- 
ritorial waters  may  be  protected  from  the  perils  of  the  sea.  For  this 
l)urpose  not  merelv  lignt-houses  and  light-ships  are  placed  by  us  at 
points  of  danger,  but  an  elaborate  life-saving  service,  well-equipped 
with  men,  boats,  and  appliances  for  relief,  studs  our  seaboard  in  order 
to  render  aid  to  vessels  in  distress,  without  regard  to  their  nationality. 
Other  benevolent  organizations  are  sanctioned  by  Government  which 
bestow  rewards  on  those  who  hazard  their  lives  in  the  protection  of 
life  and  property  in  vessels  seeking  in  our  waters  refuge  from  storms. 
Acting  in  this  spirit  the  Government  of  the  United  States  has  been 
zealous,  not  merely  in  opening  its  ports  freely,  without  charges  to 
vessels  seeking  them  in  storm,  but  m  insisting  that  its  own  vessels, 
seeking  foreign  ports  under  such  circumstances,  and  exclusivelv  for 
such  shelter,  are  not  under  the  law  of  nations  subject  to  custom-house 
exactions. 

" '  In  cases  of  vessels  carried  into  British  ports  by  violence  or  stress 
of  weather  (said  Mr.  Webster  in  instructions  to  Mr.  Everett,  June 
28,  1842)  we  insist  that  there  shall  be  no  interference  from  the  land 
with  the  relation  or  personal  condition  of  those  on  board,  according 
to  the  laws  of  their  own  country;  that  vessels  under  such  circum- 
stances shall  enjoy  the  common  laws  of  hospitality,  subjected  to  no 
force,  entitled  to  have  their  immediate  wants  and  necessities  relieved, 
and  to  pursue  their  voyage  without  molestation.' 

"  In  this  case,  that  of  the  Creole^  Mr.  Wheaton,  in  the  Revue  Fran- 
q<me  et  Strang  ere  (IX,  345),  and  Mr.  L6gare  (4  Op.  At.  Gen.,  98), 
both  eminent  publicists,  gave  opinions  that  a  vessel  carried  by  stress 
of  weather  or  forced  into  a  foreign  port  is  not  subject  to  the  law  of 
such  port;  and  this  was  sustained  by  Mr.  Bates,  the  umpire  of  the 
commission  to  whom  the  claim  was  referred." 

The  decision  of  the  umpire  here  referred  to   will   be   found   in 
''  Moore's  International  Arbitrations,"  vol.  iv,  pp.  4350  and  4387. 
Mr.  Bayard  continues : — 

"'The  municipal  law  of  England  (so  he  said)  cannot  authorize  a 
magistrate  to  violate  the  law  of  nations  by  invading  with  an  armed 
force  the  vessel  of  a  friendly  nation  that  has  committed  no  offense, 
and  forcibly  dissolving  the  relations  which,  by  the  laws  of  his  coun- 
try, the  captain  is  bound  to  preserve  and  enforce  on  board.  These 
rights,  sanctioned  by  the  law  of  nations,  viz.,  the  right  to  navigate  the 
ocean  and  to  seek  shelter  in  case  of  distress  or  other  unavoidable  cir- 
cumstances, and  to  retain  over  the  ship,  her  cargo,  and  passengers,  the 
law  of  her  country,  must  be  respected  bv  all  nations,  for  no  inde- 
pendent nation  would  submit  to  their  violation.' 

"It  is  proper  to  state  that  Lord  Ashburton,  who  conducted  the 
controversy  in  its  diplomatic  stage  on  the  British  side,  did  not  deny 
as  a  general  rule  the  propositions  of  Mr.  Webster.  He  merely  ques- 
tioned the  applicabilitv  of  the  rule  to  the  case  of  the  Creole,  Nor 
has  the  principle  ever  been  doubted  by  either  Her  Majesty's  Govern- 
ment or  the  Government  of  the  United  States ;  while,  m  cases  of  ves- 
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sels  driven  by  storm  on  inhospitable  coasts,  both  Governments  have 
asserted  it,  sometimes  by  extreme  measures  of  redress,  to  secure  in- 
demnity for  vessels  suffering  under  such  circumstances  from  port  ex- 
actions, or  from  injuries  inflicted  from  the  shore." 

I  have  called  the  attention  of  the  Tribunal  to  this  rule  of  interna- 
tional law  for  two  purposes.  First,  for  the  purpose  of  submitting 
that  it  is  not  conformable  to  international  law  to  impose,  under  the 
circumstances  in  which  these  fishing- vessels  habitually  seek  the  non- 
treaty  coasts,  restrictions  and  exactions  of  the  character  mentioned  in 
Question  4.  Second,  for  the  purpose  of  showing  that  the  negotiators 
could  not  have  contemplated  restrictions  so  unusual  and  so  contrary 
to  the  humane  practice  of  nations,  and,  therefore,  that  the  treaty  does 
not  contemplate  them.  ^' Necessary'^'*  restrictions  did  not  mean,  in 
the  light  of  this  principle,  any  more  than  it  meant  in  the  light  of  the 
conditions  then  existing  on  the  coasts,  ordinary  port  requirements 
and  exactions ;  nor  did  it  mean  subjection  to  municipal  author- 
542  ity  in  British  ports  in  the  same  manner  and  to  the  same  extent 
as  over  vessels  voluntarily  seeking  those  ports,  as  claimed  in 
the  British  Argument.  The  words  meant  what  they  say,  no  more  and 
no  less,  that  American  fishing-vessels  were  to  be  subject  to  such  re- 
strictions as  might  be  necessary  to  prevent  their  taking,  drying  or 
curing  fish,  or  in  any  other  manner  abusing  the  privileges  of  the 
treaty. 

Now,  I  am  happy  to  say  that  my  labours  are  very  nearly  over.  I 
had  intended  to  follow  learned  counsel  for  Great  Britain  to  some  ex- 
tent in  his  discussion  of  the  other  questions  in  this  Case,  Questions  5, 
6,  and  7 ;  but  having  occupied  so  much  time  on  the  questions  already 
discussed,  I  feel  that  it  would  be  an  imposition  on  the  Tribunal  for 
me  to  undertake  to  enter  on  a  discussion  of  the  other  questions; 
which  discussion  would  occupy,  if  I  should  attempt  it,  at  least  an- 
other week.  I  am  the  better  satisfied  to  forego  any  discussion  of  the 
remaining  questions,  because  the  associates  who  will  follow  me  in  this 
argument  for  the  United  States  have  given  more  attention  to  those 
questions  than  I  have,  and  will  be  able  to  present  them  to  the  Tri- 
bunal, I  am  sure,  with  very  much  greater  persuasive  force  than  I 
should  be  enabled  to  do. 

One  more  word  and  I  will  have  done.  I  have  spoken  here  freely 
and  without  reserve  because  I  conceive  that  no  argument  can  be 
presented  effectively  in  any  other  manner.  No  doubt  I  have  said 
many  things  that  would  better  have  been  left  unsaid,  but  in  nothing 
that  I  have  said  have  I  intended  to  indicate  disrespect  for  the  great 
nation  which  stands  here  as  a  suitor  in  opposition  to  the  United 
States,  nor  have  I  intended  to  offend  the  national  susceptibilities  of 
my  learned  friends  on  the  other  side.    To  have  done  anything  of  that 
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kind  would  have  been  to  run  counter  to  the  feelings  which  I  have 
always  entertained  towards  the  great  parent  stock  of  the  English- 
speaking  people.  Three-quarters  of  the  blood  which  circulates  in  my 
veins  I  am  proud  to  trace  to  the  islands  composing  the  kingdom  of 
Great  Britain,  and  the  other  quarter  I  am  equally  proud  to  trace  to 
the  great  people  among  whom  I  am  sojourning  at  this  moment,  and 
through  whose  hospitality  I  have  been  enabled  to  address  this  Tri- 
bunal in  this  ancient,  venerable,  and  historic  pile.  I  could  not  forget, 
if  I  would,  and  I  have  never  tried,  the  great  deeds  in  history  which 
the  people  of  the  two  nations  referred  to  have  performed,  or  the 
heritage  of  pride  which  they  have  left  to  their  descendants,  whether 
bom  and  living  at  home  or  abroad.  The  people  of  the  United  States 
and  those  of  Great  Britain,  speaking  in  a  large  sense,  have  a  common 
blood,  a  common  language,  a  common  history,  a  common  law,  and  a 
common  literature,  and  it  would  be  remarkable  if  there  did  not  exist 
between  them  more  than  the  usual  degree  of  respect  and  esteem  and 
affection  which  prevails  among  peoples.  Notwithstanding  that,  they 
have  had  and  still  have  their  differences,  differences  which  are  accen- 
tuated and  aggravated,  no  doubt,  by  the  kindred  relation  to  which  I 
have  referred.  And  then  it  is  that  the  British  lion  rouses  himself, 
and,  looking  with  darkling  eyes  to  the  West,  roars  across  the  inter- 
vening waters  his  anger  at  those  that  he  remembers  as  his  whelps  on 
the  other  shore;  and  then  it  is  that  the  lion's  whelps  on  the  other 
shore,  whelps  no  longer — but  full-grown  lions — Shearing  the  challenge, 
and  no  whit  intimidated,  raise  their  heads  and  respond  with  an 
answering  roar  which  shakes  the  very  waters,  and  proves  them  worthy 
the  blood  from  whence  they  spring. 

And  then,  happily,  the  disturbance  generally  subsides,  and  peace 
again  broods  over  the  great  deep. 

One  of  these  differences  between  the  two  nations,  is  that  with 
which  we  are  concerned  here,  and  the  questions  submitted  to  this 
Tribunal  for  determination  have  grown  out  of  that  difference.  It 
seems  to  me  that  Great  Britain,  in  the  conduct  of  that  difference,  has 
forgotten  that  the  relation,  loco  parentis^  no  longer  exists,  and  has 
been  disposed  to  deal  with  the  American  Government  and  the  Ameri- 
can people  with  the  stem  rigour  which  a  parent  sometimes  exercises 
towards  his  offspring  rather  than  with  that  considerate  and  just 
treatment  of  the  rights  of  another  which  the  maturity  and  discretion 
of  that  other  would  require  and  demand,  and  which,  under  similar 
circumstances,  Great  Britain  has  freely  accorded  to  another  toward 
whom  no  blood  or  kindred  relation  exists.  But  that,  of  course,  is  for 
the  judgment  and  determination  of  this  Tribunal. 

In  concluding,  I  make  my  most  grateful  acknowledgments  to  the 
members  of  the  Tribunal  for  the  patience  and  consideration  with 
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which  they  have  listened  to  me,  and  I  beg  to  express  to  my  friends 
on  the  other  side,  my  professional  brethren — that  for  them  and  for 
the  great  nation  which  they  represent,  I  have  nothing  but  respect  and 
esteem  and  the  utmost  kindliness  of  feeling. 

The  President:  The  Tribunal  will  adjourn  until  Monday  morning 
at  10  o'clock. 

[Thereupon,  at  3.35  o'clock  p.  m.,  the  Tribunal  adjourned  until 
Monday  morning,  the  4th  July,  at  10  o'clock  a.  m.] 
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